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(10*00 a«m«)

CHIEF JUSTICE REhNQUIST: we'll near argument
first this morning In No. 87-1054* Firettone Tire ana
RuDber Company v. Richard bruch.

Mr. Wald* you may proceed whenever you're
ready.

ORAL ARGUMENT OF MARTIN WALD
ON BEHALF OF THE PETITIONERS

MR. WALD: Mr. Chief Justice* ana say it
please the Cour t:

The questions presented in this case are
answered by the Ilanguage and the Ilegislative history of
ERISA and its predecessor statutes. The statutes makes
clear two things. One* a court reviewing an ERISA plan
fiduciary's denial of benefits should defer to the
fiduciary’'s decision absent an abuse of discretion by
the fiduciary. Two* a plan administrator should not be
subject to personal Iliability for damages for failing to
furnish documents to former employees who were not
eligible for benefits and could not become eligible for
be nefits .

Neither the Third Circuit nor Respondents are
free to create new policies contrary to the intent of
Congress as evidenced in the statute and the Ilegislative

3
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history

The court — tne case arose after Firestone
sold its Plastic Division to a subsidiary of Occidental
Petroleum requiring Occidental to retain in its employ
all of the employees in their same jobs at their same
wages. They did not lose a aay of work. Firestone then
determined that these employees were not entitled to
reduction in force or what we cal! RIF termination pay*
ano did not naKe that payment.

The Ffirst question presented to this Court is
who should make this decision. Congress said in ERISA
the plan fiduciary should make this decision. The Third
Circuit by de novo review opted for the courts.

QUESTION: What's -- what kind of a — of a
decision Is It? Isn't It a construction of the contract
or the plan?

MR. WALD: Well* the fiduciary®* of course* the
administrator* determines the plan iIinitially.

QUESTION: Yes.

MR. WALD: The court of appeals said that
there should be de novo review of that decision.

QUESTION: Well* | know but what do you look
to to make the decision? Is there something in writing
that —

MR. wALD: Yes. There are many things In

A

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



18

19

20

21

22

23

24

25

writing. It's a searching review. There were —
QUESTION: Yes» but is — is the Dlan that the
— that was propounded here by the aam inistrator in
wr It ing?
MR. wWALD: It was in writing.
QUESTION: And so» this — the decision turns
on what the plan means?
hR « WALD: It does.

QUESTION: That's all 1 wanted to Knew.

Yeah. So» It's a — It's a contractual construction
problem. Or It's a construction of a written instrument.
MR. WALD: It"s construction of a written

instrument because Congress in the statute said these
documents» whether It's a collective bargaining
agreenent or any other kina of document» shouia be
treated as a trust Instrument.

The Court should review —

QUESTION: Excuse me» hr. waid. While we're
on that» you — you — it's your understanaing that
trustees normally are given that Kind of deference in
their Interpretation of the trust agreement» that if
the —

hR. WALD: Yes» they are. They're given It
unoer trust law ana they're given it expressly by the
statute In Section A02 and 503. So» Congress has given

5
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it to them* ana common law trust law* which Congress

inclcatea should apply* has given to (inauaible) —

QUESTICN: What — what coes tne statute say?
Does the statute specifically give them power to
intereret the instrument with* witn Deference?

KR. wALD: Yes™* it does in this respect. It
gives them the* the the power to determine who's
entitled to benefits In two ways. In Section 402 it
says the fiduciary shall have the control* management*
operation and administration of the plan* ano in Section
503 it says the flouciary shall decide claims of
employees. So* it's clear that discretion is given to
the fl duel ary.

QUESTICN: Do you th inK — don't you think you
could say the same thing about any trustee* that he'd
have ail of those powers?

MR. WALD: Under common law trust law* | think
that's true.

QUESTION: But it's not my impression of
common law trust law that if the trustee makes a
questionable interpretation of the trust agreement* |
wouldn't be able as one of the beneficiaries to go into
court and say that interpretation is wrong. And the
court would look at the trust agreement ana say it's up
to us to interpret this trust agreement.

6
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MR. WALD Well* | think trust law would say

that the court would look at it. I agree with you»
Justice Scalia» to that extent. But the courts will say
uncer tru.;t law that they will apply an abuse of

discretion standaro —

QUESTION: Well —

MR . WALD: -- not to decide it de novo.

QUESTION: 1 don't

MR. WALD* 1 think that's crystal clear unaer
trust law.

QUESTION: 1 don’'t think that's what Austin

Scctt taught me* but —-

(Laug hter. )

QUESTION: Mr. Wald» 1 snare some of Justice
Scalia's feeling on that score. My» my recollection of
trust law — and it obviously isn't* isn't a terribly
recent one — is that if you're talking about the. the
many things that the trustee is given discretion to do
in a trust Instrument* decide on the medical needs or
educational needs of various beneficiaries and allocate
discretionary funds among them» the courts give great
deference to a trustee. But is — in deciding who is a
beneficiary* I» 1 was not aware that trust law says the
trustee has great discretion there.

MR. wALD: Well* they have to mane -- they

7
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have that discretion to the extent they — they have to
interpret the trust agreement» and | think Bogert» Scott
in their Restatement and the cases all indicate that the
trustee has the job of interpreting the agreement. Ana
his interpretation will not be upset unless there has
been an abuse of — an abuse of discretion.

QUESTION: There are two rational ways ot
construing the trust instrument ana the administrator
picks one of then. That should be the end ot It.

MR« WALD: Well» | think that might be» with
all due respect» an oversimplification. There Is unaer
the —

QUESTION: It*s possible.

MR. WALD: —-— unaer the abuse of discretion
standard a searching review of the trustee’'s decision»
and if there's any Indication that he acted out of an
improper motive or In any way abused his discretion»
then the court is free to set it aside. In this case
there were two years of alscovery* thousands of pages of
production of documents» numerous oeposltions and
Interrogatories®™ and there was no evidence that there
was any improper motive acted out of and -- or any abuse
of discretion whatsoever.

QUESTION: Well» it still turns on who the
beneficiary was under the instrument.

8
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MR.- WALD: And tnat's — of course» Central
States talks about who the trustees having deteral na11 on
to determine who a participant is. Ana | think it's»
it*s — trust law holds that the trustee determines who

are beneficiaries in interpreting the plan. That's part

— part of his -- part of his job.

CUESTIQN: Well» now to — that aoesn't
explain anything to say determine who the beneficiary
is. I~ If the question is whether a particular
inoividual was employed or not» for example» that would
be a factual question which — which one might» indeed»
give» give some deference to the — to the trustee on.

But If the question is whether conceding all
these facts» such a person under the instrument is
entitled* that's a pure question of Ilaw. And you're

asserting that even that kind of a question we must

defer to the — to the trustee.

MR. WALD: I think Congress mandated that.
They gave the — they gave the trustee discretion in 402
and 503» for example. I think Congress made that

decision. They define fiduciary as a person who
exercises discretion. Five oh three Is a claims
procedure. It clearly indicates that the fiduciary is
to resolve claims.
QUESTION: Well» as | understand it» your
9
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opponents concede that that would oe the case if the —
if It were a funded plan where there wasn't a conflict
of Interest» isn't that right? I mean* you aren't in
disagreement over the abuse of discretion standard of
the trustee cn these very same questions if it were a
funded Dlan anc: no alleged conflict of Interest.

MR. WALD: Well* let me see if this answer Is
responsive* Justice O'Connor. Congress drew no
distinction In regard to the fiduciary provisions
between funded and unfundeo plans.

QUESTION: I understand that. I'm just trying
to ascertain the relative positions of you and your

opponents in this case.

Do | correctly understand that everyone agrees
that for the funded plan where there is no alleged
conflict of interest* that the standard you proposed on
abuse of discretion is the appropriate standard?

MR. WALD: I» 1 thin* if my — if my —

QUESTION: At least as to that* as to those
types of p lans.

MR. WALD: If | understand the position of the
Respondents and their amici* they are all over the Ilot

about where the abuse of discretion standard applies or

doesn't apply* what its Ilimits are. I don't think
they're consistent. sc* | can't really tell you where
10
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they stand on their position. I can tell you that we
hold that the abuse of discretion stancs.

CUESTICN: But* of course* here a aenial
benefits the trustee* doesn't it?

MR. WALD : Denial benefits the trustee. And
that is specifically contemplated oy Congress. Congress
was well aware that most of the plans were
employer-administered. And they dealt with this in
Section 408(c)(3)* which expressly allows a fiduciary to
be exempt from the prohibited transaction* and conflict

of Interest standards in Section 406« expressly states

that a fiduciary can act as a fiduciary — his agent*
agents™* employees can act as a fiduciary -- even though
there Is a potential conflict of Interest. So* Congress

has contemplated this and reached a decision on this»

Responcents ano their amici —

QUESTION: Well* the Respondents say that
Congress didn't spell out the standard of review In the
court* and that it was left to the courts to develop a
so-called federal common law rule on the standard of
review. Now* is that right?

MR. WALD: Well* 1 think Congress adopted a
standard of review to the extent that they* they did
several things. They* they Iincorporated the sole
benefit language from 302 in the Labor Management

11
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Relations Act» which was a predecessor statute here.
They established fiduciary standards which carry with
them an abuse of discretion review* ana I | think they
indicated — again®* we get back to this trust Ilaw
applying. They indicated the scope of review.

Now* in regard to the common law argument* the
cosmon law rule under Textile Mils and Section 301 and
subsequent cases is that Congress looks first at the
statute™ second at the legislative history* anc only
lastly at public policy.

In addition* under Textile Mill — Lincoln
Mills and Section 301* Congress did not displace the
statutory indications of the law to apply* namely*
contract law under 301 and trust law under 302. But
Respondents and their amici are asking this Court to
displace trust law and substitute something new. 1
don't know what it would be called. De novo review.

But de novo review of a trustee's decision on a
discretionary matter —

CUfcSTICN: What would — what would the common
law of trusts tell us or trust law tell us about a trust
In which the trustee has a conflict of Interest?

MR. WALD: Dh* It would tell them that's
perfectly okay as long as the trustee doesn't act out of
the — out of the conflict of interest. Tnat's clear.

12
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That’s clear In trust Ilaw.

In addition» Congress has recognized» as 1
have Indicated* that there was a conflict of interest*
and they sanctioned it.

Moreover» trust law says — if the settlor
when they set up the plan or trust war aware that there
was a conflict of interest» trust law says nothing wrong
with the trustee handling that and administering it and
controlling it and managing it and making a
discretionary decisions. The limit is that it cannot
act out of an improper motive or in his own interest.
In other words» the Ilimit is that he cannot abuse his
dl scre 11 on .

Congress» it should be kept in mind» has
regulated employee benefit plans under trust principles
since 1947 and Incorporated trust principles into
ERISA. Congress was well aware of the scope of review
under Section 302 that was an abuse of discretion or
arbitrary and capricious standard. They did not change
that. In fact» to the contrary. In the legislative
history and the statute itself* they incorporate”*
incorporate references to 302. It's cited by number In
the coverage provision of the statute» and they Ilift,
lift from 302 the sole benefit of the beneficiaries
language and put It directly into the fiduciary

13
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pr ovis ions of ERISA.

And» of course» that -- that is the common Ilaw
rule of trusts» that the fiduciary must act for the sole
benefit of the beneficiaries. Congress said that. This
ficuciary acted inaer those rules» and Congress nas maae
that decision that that gave complete protection to the
beneficiaries. And» in fact» that's the highest
obligation known to the law» the oDligation of a
trustee. It"s much higher than the obligation of a
contracting party who» of course» can act in a hostile
ano no-holos-barred way against a claimant.

QUESTION: Mr. Wald» what percentage of ERISA
plans oo you estimate in the country are of the type
that this plan is* employer-administered and unfunded?

MR. WALD: Well* there Is specific reference
in the legislative history that indicates that 80
percent of the pension plans were administered —
employer-administerea. Only 20 percent were jointly
adn | nistereds And that's in the Ilegislative history and
report given to them -- a statistical report.

QUESTION: But 1 don't think that was the
question. The question is what percentage Is unfunded.
Does that —

MR. WALD: I'm trying to —

QUESTION: -—- breaK out the same as funded?

14
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MR. wALD: I 'm trying to say — well, 1 would
— | would guess it*s — it's fcO» 70» cO percent»
something like that*

CUESTICN: Are unfunded?

MR. wALD: Yes» yes. The minority is the
funded* jointly administered plan particularly in regard
to health anc welfare which severance is one» one* one
of the type. Yes. The exception is the Jointly
add i ni ster ed or the funded.

QUESTION: Now* to the extent that policy
considerations are relevant* these also support reversal
of the Third Circuit's decision* ERISA protects the
interest of participants In employee benefit plans» but
it balances that with the sponsor's "interest in
maintaining flexibility in the design and operation™ of
their plans* Congress regulated minutely funding»
vesting* Insurance and other aspects of employee benefit
plans» but they left the day-to-day administration to
the fiduciary”* They decided that was the pest way to
he Ip emp lo yees.

Now* it may not help employees in every
individual case. Congress was saying what would help
employees across the -- across the country as a whole*
ana they decided» among other things» that It was very
important to help employees by doing nothing that woula

15
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discourage the formation or expansion of employee
benefit plans. bo» they did a balancing in making sure
that the burdens were not so heavy as to hurt rather
than help employees. They did not want to have
unintended consequences adverse to employees.

QUESTION: hr. Wald» It seems to me that
you're making the argument that since Congress gives the
administrator a power» It necessarily gives him
discretion with respect to the exercise of that power.
And I'm not sure It follows.

As far as trust law is concerned» you» you»
you cite yourself the — the Restatement of Trusts. And
what that says is where discretion is conferred upon the
trustee with respect to the exercise of a power» the
exercise Is rot subject to the control by the court
except to prevent an abuse of discretion. But that's
crucial» where discretion is conferred with respect to
the exercise of a power.

MR. WALD: R ight.

QUESTION: You can confer a power without
conferring discretion with respect to» to its exercise.
And what you seem to be saying here is that all powers
given to administrators unoer this legislation are
powers as to which he is given discretion. Ano 1 oon't
know what you base that on.

16
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HR. MALO: Statute dees that» Section 40*.

QUESTION: What does it say?

HR. WALD: It says that the administrator or
fiduciary shall have the control» management in the
operation ano adirinl strati on of the plan» and that
certaln'y includes deciding who is entitled to benefits.

QUESTION: Fine.

HRe+ WALD: 11 also —

QUESTION: That's the conferral of a power.
Where Is the conferral of discretion as to how that
power -—-

HR. WALD: Well —

QUESTION: — is to be exercised?

HR. WALD: I think it's there. 1 also think
It"s In 503» where there Is a claims procedure that says
an employee can file a claim and that that claim
ultimately will be decided by the
fiduclary/adnrin | stratore So» that's a second place.

QUESTION: That's another power» but | don't
see dlscre 11 on —

HR. WALD: Well» when Congress — | think the
— cases cited in our briefs that indicate that when
Congress confers a power to a person outside the courts»
the cases hold that Congress is also implicitly saying
that the Congress should defer to the — that private

17
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person's exercise of that power.

CUESTIGN: Mr. Wald» you‘re relying very
heavily on Sections 402 ana 503 if | understanc you.

MR. WALD: That's right.

CUESTIGN: Have you set the text of those
sections cut In your papers» in the brief or the
petition?

MR. WALD: 1 believe they're attached to the
briefs» yes.

QUEST ICN: I» 1 aidn't find them:

QUESTION: Where? As an appendix to the brief?

MR. WALD: In the appendix» | believe so. |
apologize if they're not tnere.

QUESTION: I» 1 don't see them in» in --

QUESTION : ( Inauoible)-

MR. WALD: Well» they're an appendix to the
petition for cert and

CUESTIGN: Yes» that Includes a lot of
provisions from the statute» but not the two on which
you rely t cday.

MR. WALD: Well» |1 apologize If they're not
there.

QUESTION: Well» your brief says specifically
that those provisions are set forth in the appendix to
the pe 1111 on.

18
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MR. WALD: To the petition for cert» yes.
Thank you.

QUESTICN: I see 401(a) and 404(a)* but it's
402 that you‘'re now relying on?

MR. WALDS Yes* very heavily on 402.

QUESTION: I'm amazeo that it* If you're
relying on It* you didn't set it forth in your brief.

MR. WALD: I'm amazeo too ana emoarrassed if
that's — if that's the case.

Resoonaents urge de novo review.

Congress considered having arbitration as a
means of deciding employee benefit disputes. Congress
rejected arbitration as being too expensive ana
resulting in too many frivolous disputes. Now* if

arbitration Is too expensive and too likely to result

frivolous olsputes* that Is even more so In regard to ae

novo review.

De novo review* of course* would have

in

discovery anc the full panoply of those procedures -- be

much more expensive. And we know that because
attorney’'s fees are granted In this statute* that it's
much more likely to result In the filing of frivolous

cases. It will also result in a great nonuniforml ty

among the various courts In deciaing these cases. And*

of course* Congress wanted to get consistency c¢n a

IS
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national basis because so many of these plans exist on a
national basis* And query —

CUESTICN: You prefer nonuniformity amony
employers instead nonuniformity among the courts*

MR* wALD: No* 1 think tnat's nonunl| formily
because — take a national plan. You nave a central
focus point* the administrator for that national plan.
And that will be a focus tnrough which all the plans
pass* But if you de novo review* you have one decision
In Maine and another In Florida. So* there's much more
nonunlform ity*

Now* query* If you have de novo review and
you have contractual analysis* will you — will we also
have jury trials which* of course* adds even more to
expense and to inconsistent decisions.

QUESTION: Mr* Mala* you have two cuestions
presented in your petition for certiorari* Are you
going to address the second?

MR* WALD: I am now*

The second question presented in this case is
whether Firestone was required to furnish copies of plan
documents to employees of the Plastics Division after
the sale to Occidental. Firestone had alreaay
determined that these employees were net eligible for
benefits* and the courts decided that having been

20
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terminated, they could not become eligible tor
be netits .

Whe is a participant is an EkISA plan — in an
ERISA plan? It"s a defined term* "participant.”™ It
must be determined on the statutory definition by
reference to the eligibility, years of service, age,
that type of thing to ceciae who may become eligible.
So, we’re talking about a defined term.

Anc | respectfully suggest the court of
appeals, Respondents and amici have said we don’t like
the definition Congress drew. So, we're suggesting that
it should be modified. And we disagree with that, of
course.

ERISA's policy requires application of the
statutory definition. The legislative history Indicates
that information was to be given only to participants,
those employees who were eligible or could become
eligible for benefits. The congressional intent, as
already mentioned, was not to overburden plans.
Disclosure, particularly automatic disclosure, is very
expensive and burdensome. And In (inaudible) in
the —

QUESTION: In -- in the case of an employee
who deems Vhilase |l f a participant and reouests
information, are you not entitled to bill uinr for the

21
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cost of reproducing the plan or the documents?

MR. WALD: The Dhotocopy costs™* hot the
storage or the retrieval.

QUESTION: Just the photocopy costs?

MR. WALD: And there are other -- ana that --

QUESTION: WeN» as a practical matter here»
what was the cost involved?

MR. WALD: Well* modest. But 1 think the
answer to that or one of the -- there «ere two answers
to that.

Qne* administrators out of common good sense
employee relations are going to reply to tnese requests
affirmatively. Occasionally* there* there may be an
administrative slip-up®* an honest mistake* but gooo

business Judgment will cause them to comply.

Also the risk to the administrator is a fine
of a $100 a day personal liability. So* this risk alone
— It's much cheaper to answer the request than to run
such a risk of such an onerous burden.

QUESTION: Well* that*s — that's why I'm a
little puzzied about the case. Why* why did — why
didn't you Just give the employees what they wanted

here —

MR. WALD: Well* there's no —
QUESTION: —-= ana bill them for the costs?

22
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MR. WALD: Ycu know» there's no tinaing Dy
either court that the information wasn't furnished. In
fact» a Jot cf Information was furnished. The discovery
in the case — there may have Deen administrative
slip-up cr an honest mistake In one or two cases. But
one employee» for example —

QUESTION: Well» 1 —- |1 take tnat’s discovery
after the claim is filed or after a suit is fiied.

MR. wALD: Well» the — the people here haa
all the Information they wanted before they filed the
suit. They got it ail. They hac it before they fiied
the suit. They had it.

QUESTION: Is there a finding to that effect?

MR. WALD: Well» that's — it's in the — it's
in the record. It"s clear» clear from the record.
There's no finding by either court. No court made a
finding in regard to what was or wasn't furnished
because it was decidec on the Ilegal —

QUESTION: Mr. Wald» if a participant or an
alleged claimed participant makes a colorable claim» Is
that enough?

MR. WALD: Well» some courts have said so. we
don't think so» and we don't think so because it goes
against the clear statutory language. The Ilanguage says
participants and defines the terra* and they aon't*
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don't, don't say colorable claim So, we think that
juoicial construction is in violation of the statute.

QUESTION: Do you think the Third Circuit
requ ir ed that the requesting party be making a colorable
claim?

MR. WALD: No. I think, as | read the
op inion, Justice O'Connor —

QUESTION: I read it as not requiring anything
at ail.

MR. WALD: That's the way | read It. Any
claimant Is entitled to get it. Tney old a faulty
analysis |1 believe in terms of standing, which 1 won't
deal with because | think we deal with it in our brief,
anc it’s Just poorly founded -- poorly finaed.

Now, Respondents attempt to evade the
statutory definition by drawing a distinction between
the term ™"participant covered under the plan”™ anc the
term "participant.” They contend a participant covered
unoer the plan gets automatic disclosure wnich, of
course, is very.., very expensive, annual reports,
periodic reports, ana so forth and so on. They say that
a, a participant — plan participant gets documents only
on reauest.

Now, the Important thing on this | think is
that the distinction doesn't hold up when you parse the
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statute®* when you go through Section 10** anc you see
where it says when you make automatic cisclosure and
when you make automatic disclosure and request» the
distinction between the tro versions* participant
covered under the plan and participant» just doesn’t
stand up with the parsing of tne statute.

I think the bottom line on participant is
this. Congress did not say that claimants are entitled
to Information on request. They could have said that.
They would net have used a circumlocution of eligible to
become. They would have said claimants. The court of
appeals™ Respondents and their amici says the
cl reum locutlcn means claimants. I respectfully suggest
that If Congress had meant to say claimants* they woulo
have said claimants.

Thank you. 111 reserve* if | may* the rest
of my time for rebuttal.

QUESTION: Very well* hr. Wald.

Mr e+ S| Iberman?

ORAL ARGUMENT OF DAVID M. SILBERMAN

ON BEHALF OF THE RESPONDENTS

MR. SILBERMAN: Thank you* Mr. Chief Justice*
and may it please the Court.

In light of the discussion to this point* it
seems to me appropriate to begin by discussing precisely
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what It is the statute 'does ana does not say or the
specific Question of the scope of review”*

Section 402 is a section which says that every
employee benefit plan must be estaolished and maintained
pursuant tc a written instrument» ana in the second
sentence» such instrument shall provide for one or more
named fiduciaries who jointly or severally shall have
authority to control and manage the operation and
administration of the plan. The conference report on
this section explains that a written plan is required so
that employees may know who is responsible for operating
the plan* And that's all that Section 402 has to say is
you have to have a plan and it has to have a fiduciary
named who's going to administer the plan*

Section 503 says that every plan must include
a claims procedure» and the claims procedure must afford
a reasonable opportunity to any participant whose claim
has been denied for full and fair review by the
appropriate ranted fiduciary of the decision denying the
claim. Ana that's all that 503 has to say*

And that Is all the Petitioner has to offer to
say that the statute answers the question of what the
appropriate scope of review is here.

how» Petitioner's argument» as we understand
it» really rests on an inference. The inference Is that
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because Congress referred to these people as
fiduciaries» It intended to bring with It the taw of —
the common law of trusts™ And we believe that

Pe11 tioner o argument fails in two respects.

first» we thinK* as Justice bcalia developed
it» Petitioner misunderstands trust law» tnat if trust
law applies» we believe the court of appeals was correct
here.

And second» we submit that In any event» the
inference does not withstand analysis as a matter of
statutory construction. The statute can't be read to
require — If trust law provided such a rule of
deference» the statute can't be read to so mandate It.

Let me turn first to what it Is the trust law
has to stay — say on this question. Ilue believe the
critical polrt Is the one that Petitioners concede at
page 9 of their reply brief. Petitioner there says that
we are correct when we say» ana 1 quote» ""that courts
ordinarily determine the meaning of legal documents such
as trust | nstruments "

And that Is the essence of what trust Ilaw
says. It says that if — it says that It's for a court
to decide in the first Instance whether a trust
instrument confers on a trustee a mandatory power» that
is to say a power the trustee has to exercise» a duty»
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or whether the instrument confers on the trustee a
discretionary power. Ana if it — if the court
concludes that the instrument confers a mandatory power»
the court will then mandate the trustee to act.

Professor —

QUESTION: Suppose that goes not just to legal
questions» as 1 suggestea in an earlier question» Put
even — even to factual questions. Right? 1» 1 don't
suppose that a trustee can -- is given deference when ne

decides that a particular individual Is not an heir or

is —

MR. SILBERMAN: I believe that —

QUESTION: —-- or Is not a child of -- whose»
whose one of the beneficiaries. I guess a court — even

though the trustee made a judgment that was in tne bali
park» the court would inquire into that on its own»
wouldn't I1t?

MR. SILBERMAN: That» that's precisely right»
ano Professor Scott in his treatise lays out cases in
which» for example» the trust says that you should pay
benefits when somebody Is discharged from bankruptcy.
And the court decides whether that fact has» In fact»
occurred.

QUESTION: I remember.

(Laug h ter .)
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MR. SILBERMAN: 1 take it not there is no case
that's just as qooa.

So that we think that if trust law applies
here» the court of appeals was quite right In saying
that given that what we have here is* as Justice White
oeveloped at the very outset* a pure question of plan
interpretation. What does the word "reduction in force™
in this document mean? That -- that's a question for
the court to decide and not a question where the trust
— the trustee or fiduciary prevails so long as he has
offered a rational answer to that question.

But if we're wrong about that* and if trust
law is something other than what we understand It to be*
we think in any event this statute does not require the
Court to apbDly a rule of deference if that what would be
what trust law would answer. Ana we think that three
considerations lead us to that conclusion.

First* it's important to bear in mind that
this is not a claim for breach of trust. This is not a
trust law claim. ERISA does contain causes of action
for breach of trust like the cause of action this Court*
Court had before It in the Russell case. That wasn't
the claim we pled* that we brought.

ERISA has a separate cause of action to
enforce the terms of the trust. That's section
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502(a)(1)(B)y which is set out as appendix to our brief»
ana what It says is that a — creates a cause of action
to "enforce” —— I'm sorry. why don't we just read it?
"To recover benefits due under the terns of the plan or
to enforce rights under the terms of the plan or to
clarify rights to future benefits under the terms of the
plan.™

That®s the cause of action that we pled here.
It"s the cause of action that the legislative history
analogizes to a 301 Taft Hartley suit ano instructs the
Court to develop a federal common law» much as the Court
has developed a federal common law of Ilabor contracts.

Anc It's the cause of action that this Court
carefully distinguished in the Russell case. In
Russell» the Court said we're not going to give you in a
breach of trust suit -- we're not going to give you
individual relief» compensatory relief. Your remedy Is
to bring a suit under the terms of the plan» and if you
bring a suit under the terms of the plan» then in
Russell's words» you can have ‘“the merits of your
application determined.” Dr at another place in the
opinion the Court says you can get a declaratory
judgment as to whether you are "entitled to benefits
uncer the previsions of the plan contract.”

So» the» the claim we’re bringing here under
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this statute is a — more of a contractual claim tnan a
trust law claim» and we oon't thinK that the Court in
developing the federal common law is in any sense
obligated to turn to trust law rather than to contract
law to decide this Issue.

Now* the secona reason why we thinK trust law
shouldn't apply here is that trust law simply doesn't
speak to the question that's posed In this case* Trust
law speaks to trusts™ It oefines the rights™ the
responsibilities™ the roles of the Court In supervising
a particular kino of fiduciary®* a trustee who holds
property for the benefit of another.

CUESTIGN: But 1 take it under your view It
wouldn't make any difference if this were a funded plan

with Independent trustees*

HR. WALD: Justice O'Connor* as we understand
trust law* we think that if tnis were a funded plan with
independent trustees* the argument for applying trust
law would be a far stronger argument.

QUESTICN: Yes* but you've just told us that
trust law In any event —

MR . SILBERMAN: That's —

QUESTION: -- wouldn't require It* So* your
— your argument would not be any different.

MR. SILBERMAN: lhat’s certainly —
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QUESTICN: For the result*

MR. SILBtRMAN: That's absolutely correct as
to the result ana as to this category of question» a
plan Interpretation question. It may oe tnat in some
other case which involves a different Kind of question»
perhaps a fact question» the answer woulo aiffer If you
were applying trust law than if you were applying
contract type law.

QUESTION: I I» I must say I» | begin to» to
depart from your» your analysis here If» It you're
saying that trust law doesn't apply to any of these —
any of these instruments because there are a lot of
decisions that the administrator has to nane. For
example» we've had cases Involving what happens when one
of the employers pulls out of the plan» how much the
employer must» must Kick In in order to make up for his
accrued liability under the plan» all sorts of other
decisions that» that an administrator makes that are
very similar to trustee decisions. And | certainly — |
certainly would think that It was Congress®' intent by
referring to him as a fiduciary to impose the same kino

of Iliability and no more tnan that which a trustee has.

Anc you‘re -- you‘re negating all of that ano
saying that trust law doesn’t apply at all. What oo we
lock to? We makt it up brand new now. Is that it?

32

ALDERSON REPORTING COMPANY. INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



12

13

16

20

21

22

23

24

25

MR* SILBERMANJ No. I» | perhaps mis-spoke*
Justice Scaiia. I'm saying — | want to be saying two
things* first» that if it's a cause of action to
enforce the fiduciary duties of ERISA» as opposed to
enforce the terms of a particular plan» then clearly
those fiduciary duties were derived from trust law and
need to be Interpreted In light of trust law. So*
that's pol nt one.

QUESTION: For both types of plans. You
wouldn't distinguish between the two plans.

MR - SILBERMANJ That's right if it's a cause

of action to enforce any of these statutory trust-tike

duties. I'm saying that If it's a action to enforce the

terms of a plan* a 502(a)(1)(B) action» that the Court
Is not bound to adopt trust law» but it can look to

other sources* and tnat if there were a trust law rule

that said in this kind of case that we defer to what the

trustee does» that rule should not be Dorrowed here.

QUESTIGN: But if there is no such rule* It
wouldn't make any difference* would it? And ycu'd be
just as —

MR. SILBERMANJ That —

QUESTIGN: —-- just as happy if we said

everything Is governea by trust law but trust law comes

out with the same result that — tnat 502(b) dees anyway.
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MR. SILBERMAN: Putting aside whether 1°'d be
just as happy oecause | — | mean» | don't —- as a
matter of —

(Laughter.)

MR. SILBERMAN: it seems to me analytically
that's not the way | think is the fair way of reasoning
this through that trust law does govern in its own
terms. 1 think the fairer way of reasoning it is that
this Is more of a contract question. But certainly my
clients woulc De just as happy --

(Laughter.)

MR. SILBERMAN: — by the decision you just
proposed.

But it does seem to us» as we say» that we
don't think the Court is bound by — to develop to apply

trust law in part because of the nature of this cause of
action» In part because trust law does not speak to this
kind of situation at all» to the situation where you
don't have a trustee and you don't have a trust corpus»
anc you‘re not making decisions allocating money between
a group of beneficiaries.

And finally» we think it would be
inappropriate to borrow the nypothesized trust law rule
of deference because it would De Inconsistent with the
statutory policies of —
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QUESTION: May 1 may 1 go back to your
second point a minute?

Are there not — | Don't think of any that
come to mind, but are there not areas the law — of the
law in which a person has a fiauciary cuty to others
even though that person is not technically a trustee
with a corpus ano a res ana all the rest of iIit* And
coula not one say that the administrator of the plan
here does have fiduciary obligations to the
beneficiaries that are comparable to those of a
trustee?

1 sean» | don't — I'm quite sure | understand
why it's so significant that there be a corpus and a
trust and all that.

MR. SILBERMAN: welly It's only significanty
just — Justice Stevensy insofar as an argument is being
made here that you should borrow trust iawy that yesy of
coursey there are lots of fiduciaries. An attorney is a
— has a —-- is In a fiauciary relationship with the —

QUESTION: And some of the principles of trust
law apply to the activities of those fiduciaries —

MR. SILB'ERMAN: Welly I — I'm not —

QUESTION: — when they're construing
documents that affect their responsibilities and the
like.
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MR. S I LBERMAN Our submission or one of
the considerations that we're urginq Is that the rules
that the trust -- trust law chancery courts oevelopeo as
to what the role of the courts would be in policing
trustees were not rules developed about flouciaries at
large» they were rules developed about this oevelopeo
about this particular Kind of fiduciary because of his
particular relationship and because» as the Court said
in the Mine Workers v. Robinson case* that what a
trustee often is calleo upon to do Is to allocate a
finite sum anong competing beneficiaries.

So» the trust law's rules of deference start
from the previse that we're» we're dealing with
allocative decisions among a defined group of
beneficiaries. And they Just aon't speak to this
situation here where what's at issue is whether money
stays In Firestone's pocket or comes to the plaintiff's
pock et.

QUESTION: Yet the statute does throughout use

the term "fiduciary™*"™ which is almost a term of art Iin

trust law.

MR. SILBERMAN: well* it's actually — | think
it's actually — trustee is more the term of art In
trust law than fiduciary* Justice — Chief Justice
Rehnquist. Euth yes* it does. Ana we‘re not —
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certainly the statute — it's clear that this statute
was intended to Iimpose fiduciary duties as those duties
were developed in the law of trusts on this type of
fiduciary* That's what Section <»04 is all about. And
as | said to Justice Scalla* we certainly agree that
those duties» those fiduciary auties» should be
developed and interpreted in light of the body of trust
law that defines those duties.

What we're saying is that this statute also
creates a separate cause of action to enforce a plan*
that that —

QUESTION: You — I'm sure you're defending
the result reached by the court of appeals™* but it
doesn't sound like you‘re defending Its™ Its rationale.

MR. SILBERMAN: I think that's correct*

Just ice Wh ite.

QUESTION: So* you are — you are asking us to
affirm on a different ground —

MR. SILBERMAN: I think that's correct.

QUESTION: — as a Respondent.

MR. SILBERMAN: That's correct.

QUESTION: And In* In effect you say the court
of appeals was wrong.

MR. SILBERMAN: well* no* because the third
po int | was getting —
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QUESTION: Well, It* it* it was right in the
result* but completely the wrong approach. It shout a
have said this is a cause of action to enforce a plan
anc not go off or the notion that here's a fiduciary
with a conflict of Interest.

FR. S ILBERMAN: well —

QUESTION: Isn't that right?

MR. SILBERMAN: ho. I think the third — as |
say* It seems to us there are three considerations which
taken together lead to the conclusion that if trust law
were against us* It woulan't apply here* the third of
which is the policies of ERISA which is 1 think what the
court of appeals was focusing on.

1 would say that | wouldn't put my -- all of
my dollars on the policies of ERISA* which is what the
court of appeals did. To that extent* 1 disagree with

the court of appeals* but —

QUESTION: Was this argument made? Was your

argument you‘'ve been making maoe to the court of appeals?

MR. SILBERMAN: I don't know the answer to
that question. I believe not* but | wouldn't — |
wouldn't —— | was not counsel for* for the plaintiffs Iin

the court of appeals.
QUESTION: Are you going to address the second
question before you‘'re through?
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MR. SILBERMAN: 111 be happy to do it now»
Justice —

QUESTION: Wei I» before you ao» aay | just be
sure —

MR . SILBERMAN: Sure.

CUESTICN: —-= | understand ycur third point.
I interrupted you when you started it* and I'm not sure
I Know what It Is. If you'd just tell me what It is and
then go on to the other.

MR. SILBERMAN: And there's the white light.

That the policies of ERISA militate against
adopting any rule which says that in an unfunded
situation* where you have the kind of conflict of
interest you have here* that as -- that as long as the
employer has given a rational interpretation of the
plan®* the employer's Interpretation prevails.

QUESTION: I understand. All right. Go ahead
to the other.

MR, SILBERMAN: Let me then turn to this --

QUESTION: Does there have to be a colorable
claim trade to being a participant?

MR. SILBERMAN: I — I think that the
plaintiffs here would be entitled to prevail under that
rule. I —— that's not the rule we are urging here.
We're urging the rule that the Labor Department adoptea
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contemporaneously with the statute that so long as you
are tnaKing a claim®* you are a participant for purpose of
this statute. As we --

QUESTION: Well* that seems so strange because
a total stranger could do that. I mean* I» | don't
uncerstand why those courts that, have said there has to
be at least a colorable claim to being a participant
should be re cuired:

QUESTION: (Inauaible) strange that someone
that can reac the Restatement of Trust so precisely
could use the word "participant” so loosely to mean
somebody who makes a claim. It"s a very strange meaning
of that word* isn't it?

MR, SILBERMAN: well* the statute oeflnes
participant as someone who Is or may become eligible for
benefits. What we've said — and I | —

QUESTION: Not Is or uay be — not is or may
be eligible* but is or may become. Isn't that quite
different from -- if it said Is or may be* then you
might say* well* that might include a claimant* but it
isn't may be. It"s may become.

MR. SILBERMAN: well* 1 — It seems to me*
Justice Seal Ia* that the statute Is — perhaps the
words* the words point against us* but it's susceptible
of being read to encompass at least the colorable claim
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situation

Anc on reflection» 1 think Justice O'Connor's
point Is telling>» that if this is somebody who's a
stranger to the plan and comes in and says [ want some
information cr | want you to review my» my denial» that
— that the — it would De okay for the trustees to say
who are you. We don't have any obligation to you.

But if you're at least dealing with a
colorable claim» it seems to me the statute is
susceptible of being reau to cover somebody who asserts
a colorable claim. That's number one.

Two» the statute makes better sense as a whole
— It works tetter — if you define it in those terms
because if you don't define it in those terms» then to
go back to the claims procedure that hr. Wald spoke
about which says you have to give the review to people
who are participants» that means that as long as you're
right on the merits» you wouldn't have to have any
review» and there wouldn't be any wviolation. Clearly»
that's not what Congress meant. Clearly» they had some
notion here that you're going to give review not Just to
people who actually are entitled to benefits» but to
sowe broader class.

QUESTION: I don't know. It makes a lot of
sense to me that you wouldn't be liable for carnages if>»
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if the oerson was» was going to lose on the merits
anyway. I mean* this is -- this is — we're not setting
up some agency --

MR. SILBfcRMAN: (Inaudible).

QUESTION: -- that» that — that regilres due
process. I don't Know why that makes no sense. If the
fellow was entitled to what he gets» you've violated tne
law by not giving him a review. But if he's just some
outsider and not involved at ail — as far as the
information provision at issue here is concerned» 1» |1
think an employer would have to be mad not to — not to
give the documents over. I don't see how we» we would

be harming anything by» by giving the Ilanguage Its most

natural reading. If» if there's any doubt whether the
person Is a participant» | don't Know why the employer
wouldn't give him the documents — If there's any doubt.

MR. SILBfcRMAN: I mean» 1 think as a practical
matter» that's right in information sense. In the
claims procedure» however» it's not simply that there
wouldn't be damages» that there wouldn't be any duty»
that the employer would be the -- the statute would mean
that you have to have a claims procedure for those who
are entitled to prevail» but not for other people.

Sicllar» the section which sets out fiduciary
obligations» which say you owe an exclusive duty to
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participants» would mean you only owe a duty to those
who you write — who you decide are participants» not to
the people who are within the class who may or may not
be

So» 1 think the statute doesn’t work ail that
well.

I think it's terribly important that the Laboi:
Department* which is charged with enforcing the statute,
contemporaneously came to the view we urge Iin its
regulations and said precisely what we urge here.

And finally, | think It's quite significant
that the legislative history -- that the legislative
history points In the same direction. And | want to —
because it's not In our Drief, but it's in an amicus
brief of the Pension Rights Center — point out to the
Court that when this statute was being considered, the
Senate Finance Committee's bill, which was incorporated
with the Labor Committee’'s bill to create the ultimate
act — the Senate Finance Committee's report on its bill
said that a plan beneficiary is an individual who is
receiving or claims a right to receive benefits under a
oual Ified plan.

And the language that the Senate Finance
Committee was referring to was precisely the Ilanguage
that was enacted in the statute. It was Section
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501(g)(5) cf the S. 1179, and it's now tne definition of
beneficiary. So, ne think tnat the combination of the
structure of the conteuporaneous interpretation of the
legislative history lead to at least the conclusion that
Justice O'Connor states on the secona issue.

Thank you.

QUESTION: Thank you, Mr. Silberaan.

Mr . Wright?

ORAL ARGUMENT OF CHRISTOPHER J. WRIGHT

AS AMICUS CURIAE SUPPORTING THE RESPONDENTS

MR. WRIGHT: Thank you* Mr. Chief Justice®* and
«ay it please the Court:

As the court below stated* this case involves
a situation where every dollar saved by Firestone is a
dollar In its pocket. And Firestone's construction of
its terms of its severance pay plan not to require
payments to the plaintiff class saved it more than $6
million here. In a situation like this* deferring to
Firestone's construction of the terms cf its plan woulo
undermine the most basic policy underlying ERISA* which
is ensuring that enployees get the benefits that they've
been promisee.

Be cau se Fire stone administers its plan Itself
anc pays benefits out of general assets rather than from
a trust fund, the only aporoacn that is consistent with
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ERISA's purposes and tne rule that the United States
believes should bpe adopted as a matter of federal common
law under Section 502(a)(1)(b) is that contract
principles govern nere.

QUESTION: Well» Mr. Wright* you would
apparently apply a different standard, an abuse of
discretion standard, if it were independent trustees and
a funded plan?

MR. WRIGHT: If it were a Section 302 sort of
plan with both a trust and an independent trustee, then
we think — the question Is not presented here.

QUESTION: Even on a question of interpreting
the language of the contract.

MR. WRIGHT: As, as a natter of federal —

QUESTION: You would say deference and abuse
of dlIscretion —

MR. WRIGHT: As a matter of federal common
law, we think that this Court might arise — might
arrive at — at that view.

QUESTION: Well, that's the position you urge.

MR. WRIGHT: Well, in, In — in that case,
which isn't presented nere because we don't have a
neutral trustee ana a funded plan.

QUESTION: Well, that certainly isn't the
position being argued by Mr. Siloerman, who says it
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doesn’'t trahe any difference what Kind of a plan it is.
This is not the Kind of issue or question on which
deference is given.

MR. WRIGHT: Weil» Mr. Silberman and | —

QUESTION: Under trust law or otherwise.

MR. WRIGHT: Well» under trust law -- we» we»
we agree that uncer trust law* discretion should be
given only where discretion is granted. And we
certainly agree that no discretion has been granted to
administrators of an employee benefit plans.

QUESTION: To misconstrue an instrument you
mean?

MR. WRIGHT: To construe an instruaent.

Now» whether — ano Mr. Silberman ano | are in
perfect agreement that in this case involving an
unfunded plan anc biased administrators» It» it would —
it would make no sense whatever to defer to the

QUESTION: Yes, out I'm trying to explore what
the rule would be in a funced plan with independent
tr us tees .

MR. WRIGHT: Well* we see no reason why -- we
thinK that the» the — really the only position that we
thinK has much merit In Petitioners' position is that
Congress did want to Keep the costs of administering
employee benefit plans as low as possible. We're not
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sure that the -- applying a deferential standard really
does that. ina» and | hope to get a chance to say more
about that |ater.

But to the extent that it night on the margin
in a case that presents the issue* we thinK that this
Court might decide that deference coulc be paio where
there's a truly neutral administrator ana a funded plan.

QUESTION: As | —

QUESTION: (Inaudible). You also suggest to
us that — that if we rule for hr. Silberman’'s client™
that we do it on the 5C2(L)(B) ground rather than the
court of appeals ground.

MR. WRIGHT: Well* no. The court of appeals
certainly stressed the fact that there is a — Isa

biased administrator here.

QUESTION: Oh* there's no aoubt about that.

MR. WRIGHT: The court did net — I* | don't
think that I'm disagreeing with Judge Becker's fine
opinion. I would hope to flesh It out perhaps a bit by
adding an introductory paragraph that —

QUESTION: Well* he was talking about a biased
— a conflict of Interest in the trustee, wasn't he?

MR. WRIGHT: Well* Judge Becker recognized
that there Is a Diasec administrator here. I assume
that It was Thomas E. koblnson, the sacre parson who* who
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decided not to give documents to the three plaintiffs
who reques teo them, a decision that has seen calleo from
the bench as, as mad and | thinK inexplicable. That is
the person whose, whose decision Firestone would, woula
have -- have the courts defer to here.

QUESTIONS Am | correct that you don't really
point to any language that — in the statute that
distinguishes between funded and unfunded plans for
these purposes? You just think it's sort of a good idea

to treat the two differently, and therefore we should oo

it —
MR. WRIGHT: Well, we think that It's —
QUESTICNSs ana declare one to be sort of a
trust — subject to trust type obligations and the other

one not because that works better.
MR. WRIGHT: We think it's clear that feaeral
common law applies. Congress has made that clear. We

think that It's clear that In construing EKISA, in many

areas of ERISA, trust principles will apply. In, in
many plans, there are trust funds. Here there Is no
trust fund, and trust law — Section 74 of the

Restatement says that where there’s no trust fund, trust
law doesn't apply. You — contract principles would be
applied in that situation.

Now, whether in another case Involving a trust
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fund and a neutral adm inistrator the Court might want to
borrow the arbitrary and capricious standard» we don't
thinK that's presented here. We don't — we wouldn't
wart tc rule out that possibility if it turns out that
that might» (right ce a cost-saving device.

I — in response to Justice Stevens' question»
I'd like to point out that — that while a lawyer might
be a fiduciary with rqgspect to his client» if a dispute
arose as to the meaning of the pay contract between the
lawyer and his client» you certainly wouldn't defer to
the lawyer's Interpretation of the contract. So, we
don't think that Just because someone owes someone else
a fiduciary duty» his opinion as to what contracts mean
always gets deference.

QUESTION! Your» your — when you say a lawyer
is a fiduciary» you mean they're subjected to a nilgher
standard than a normal contracting party» not that they
have more rights:

MR. WRIGHT! Exactly. And» and almost all of
Firestone's arguments here start by saying that
administrators are» are fiduciaries and end by saying
that therefore they're» they're — ought to be judged
unoer an arbitrary and capricious stanoard, ano that
seems backward to us for tne reason you've just given.
Congress meant tc hold theui to tne highest standaro
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possible not» not to direct courts to give to give
deference to decisions of what contracts mean iraae by
biased administrators.

QUESTION: Mr. Wrignt* do you agree with your
opponent's general estimate of the proportion of plans
that are unfunded and that are funoed?

MR. WRIGHT: Well» I'd like to point out that

all pension plans have to be fundea unaer ERISA. ERISA

reau lres that.

QUESTION: We're talking about — we're
talking about severance pay here | guess.

MR. WRIGHT: Welfare plans — 1 aon't know the
percentage» but» yes» 1 think more than are not are» are

un funded -

I'd like to briefly say a word about the
second Issue. One question that has come up is» Is why
didn't Congress say — say claimants in saying who —
who — whose entitled to» to information. Well»
Congress wanted to be broader than claimants. You're»
you're entitled to — to request documents If you think
you may In the future — If you want to find out If in
the future you're going to be entitled to payments.

QUESTION: But that doesn't apply to these
people. They either are or are not.

MR. WRIGHT: No. I was simply trying to say
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that's why -- that's why they aian't say claimants in
the — in the statute. They wanted to be oread.

QUESTION! (Inaudible) broad» so tne> said
participants. That» that's a strange way to be broad.

MR. WRIGHT! Well» a participant is any
employee or former employee who is or may become
eligible. And -- and I'd also liKe to point out that
doesn’'t Include just anyone who walks in off the
street. You at least nave to oe an employee or a former
employee. Ard» and as the court below saic» we think
that "is"™ is often read in statutes |lie this to mean
claims to be-

QUESTION: Well» does there — do you have to
be a colorable -- have to -- have to have a colorable
clalir to benefits?

MR. WRIGHT: We don't think it would be unwise

to read In such a requirement so that if somebody who —

who never — never participatea in a stock plan asked
for documents» he woulan't have a colorable claim. but
as has been pointed out from both — by both Justice

Kennedy and Justice Scalia» it — the decision not to
give the documents to a former employee who participated
in the plan is» is» is Just inexplicable.
Anc -- so» we don't even think that that's a
necessary requirement. We think tnat if a former
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employee asks for plans -- ask for plan documents* we

think that Congress plainly wanted

CUESTICN: But* Put you* you then con't give
any effect to who is or may Decome eligible to receive a
benefit. I mean* that's a provision in the statute.

MR. WRIGhT: Well —

GUESTICN: I don't understanc what effect you
give to that cl ause.

MR. WRIGHT: If 1 can just answer that
question. We* we think that they can come in unaer
either clause. We think tnat "is™ can be read to mean
claims to be* and we think that a former employee
literally may become eligible. he may become eligible
if he returns to work for Firestone.

Thank you.

GUESTICN: Thank you* Mr. Wright.

Mr. Wald* you have one minute remaining.

REBUTTAL ARGUMENT OF MARTIN WALD

MR. WALD: Well* 1 just — with one minute I'd
just like to say that the Solicitor General has just
talked about Firestone's bias. After two years of the
full panoply of discovery* there's no indication
whatsoever that Firestone had any Dias.

Second thing to De kept in mind is that —
statute makes clear that every plan is a trust. And we
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seem to be forgetting that — some of — of the
cisclLisslon.

Corgress made it clear. When they adopted tne
references to the Labor Management Relations Act* they
were aware of the application of the aouse of discretion
standard. They indicated that they were satisfied with
it It"s taken as a matter of law that they were aware
of it. If they had been unsatisfied* they would have
given some Indication.

As regards to the contract aspect* 502 says
who can sue for what. But 404 says the fiduciary must
give the beneficiaries the benefits entitled to them
uncer the plan. So* the fiduciary —

tUESTICN: Your* your time has expired* Mr.

Wa ld .

MR. WALD: Thank you.

CHIEF JUSTICE REhNQUIST: The case Is
subm Itted.

(Whereupon* at 11:00 o'clock a.m.y the case in

the above-entitled matter was submitted.)
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