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PROCEEDINGS

CHI EE JUSTICE REBNQUIST; We wvill hear
arguments next in Cargill v. Nonfort..

Mr. Carr, you may proceed whenever you're
ready.

ORAL ARGUMENT OF RONALD G. CARR, ESQ.,

CN BEHALF OF THE PETITIONERS

MR. CARRI Mr. Chief Justice, and may it
please the Courti

This case presents two issues. The Tfirst
issue is whether the plaintiff. Monfort of Colorado, in
seeking tc prevent the acquisition by one cf its rivals.
Excel Corporation, of another of its rivals, Spencer
Eeef, established the kind of injury to itself necessary
to support relief under Section 16 of the Clayton Act.

The second issue is whether the acquisition
could be thought substantially to lessen competition
under the standards this Court has employed in applying
Section 7's prohibition.

Under this Court's decision in the Brunswick
case, these two issues necessarily are interrelated,
analytically, and in light of the purposes of the
antitrust laws .

In Brunswick, the Court held that a damages

i

plaintiff, in order to get relief, must establish that

ALDERSON REPORTING COMPANY, INC.
20 F ST.,, N\W., WASHINGTON, D.C. 20001 (202) 628-9300
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his injury will flow from the anticompetitive effects of
the act he challenges. In other words, the plaintiff’s
theory and proof of wviolation must be congruent with his
theory and procftf of injury. The injury must flew frem
what makes the act in question unlawful.

All cf the purposes that the Brunswick
requirement was intended to serve apply just as much
under Section 16 as they do under Section 4.

The basic purpose of the Brunswick rule was tc
assure that the antitrust remedies are invoked and are
deployed in circumstances that serve the pro-ccmpetitive
purposes of the antitrust laws.

In Section 16 actions quite as much, and
perhaps even mere, than Section 4 actions this purpose
is implicated. Indeed, in Section 16 actions, if the
injunction can be applied to what may be pro-competitive
conduct, the public loses the benefit of that enhanced
competition altogether.

In this case, exactly that problem 1is revealed
by the record. And the rulings below would allow that
danger to jtake place, and disserve the purposes of the
antitrust laws.

QUESTION! How does any — under ycur
approach, how does any merger damage competition, or

could 1t ever?

ALDERSON REPORTING COMPANY, INC.
20 F ST.,, N.W., WASHINGTON, D.C. 20001 (202) 628-9300
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MS. CARRi An acquisition -- if you mean
competitors as opposed to competition, it can indeed.
But an acquisition can harm competitors in any one cf a
number of ways.

QUESTION!  Well, I know. But how can it harm
eompe titicn ?

MR. CARRi An acquisition can harm competition
by so significantly increasing concentration --

QUESTION! That what?

MR. CARRi -- and raising entry barriers as to
make the market perform less competitively.

QUESTION; Well, that may be so. Eut then who
could ever sue for it besides the government?

MR. CARRi In the event that an acquisition
had those effects, the standard effects predicted by
Section 7 horizontal merger analysis, consumers,
large-scale consumers particularly, would have an
interest in preventing the acquisition. In this
instance where the --

QUESTION! But no -- it would never — nobody
in the same trade level could sue? No competitor could
su e?

MR. CARRi The wusual consequences cf a
horizontal acquisition is to diminish competition.
That's when it's objectio;'laI;Ie under Section 7.

5

ALDERSON REPORTING COMPANY, INC.
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QUESTIONi But it wouldn't hurt a competitor?

MR. CARR: It would not hurt a competitor.

QUESTION; Would it ever? Would it ever hurt
a competitor? Could a competitor ever object to a
merger?

MR. CARR; There are kinds of horizontal
acquisitions that we believe could hurt a competitor.

If the acquisition involved market shares so significant
that —

QUESTION; That what?

MR. CARR; they raise a credible threat, a
genuine threat, of predatory activity, then, if the
market circumstances are such as to give some palpable
basis —

QUESTION: You mean predatory activity like
lowering prices to drive somebody else cut of business?d

MR. CARR; Genuinely predatory conduct. That
is to say, the kind of conduct in which a firm with a
dominant market position --

QUESTION ; So it' almost has to be
monopoliziation‘? i

MR. CARR; As a practical matter, predation is
impossible unless the firm, the would-be predator, has
at least close to a dominant market position.

QUESTION; It also requires an intent, does it

.6

1

ALDERSON REPORTING COMPANY, INC.
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not?

MR. CARR; Well, of course. The predator has
to be willing, as well as able, to deploy that dominant
market position in such a way as to drive rivals from
the market. It is an elaborate and difficult scheme --

QUESTION: (Inaudible) cause of action on a
competi tor?

MR. CARR; Consumers are directly injured by
any sort of significantly increased concentration in the
market that gives rise to the possibility of
oligopolistic conduct. But oligopolistic —

QUESTION: Which is like what? Raising prices?

MR. CARR: Raising prices, reduce supply.

QUESTION: which wouldn't hurt competitors?

MR. CARR: Far from 1it. Any competitor, faced
with the possibility of diminished competition, that 1is,
an increased likelihood of oligopolistic conduct, market
interdependence, whether tacit or express collusion,
should, faced with such an acquisition, be delighted.

QUESTION: Mr. Carr, is there a difference in
your view 'between Section 7 of the Clayton Act and
Section 2 of the Sherman Act?

MR. CARR: Yes, indeed., there 1is.

QUESTION: Shat is the difference?

MR. CARR: Sect'ion‘ 2 of the Sherman Act looks

7

ALDERSON REPORTING COMPANY, INC.
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12

13

14

15

16

17

18

19

20

21

22

23

24

25

to the achievement, whether through

QUESTION; The power to affect price.

MR. CARR; -- active conduct or otherwise a
monopoly position.

QUESTION ; Enough power to get the price up a
little bit. Do you have to get the same degree of power
under Section 7?

MR. CARR: In order to show a wviolation of
Section 7, no.

QUESTION; So in this case 1it's at least
theoretically possible that there could have been a
violation of Section 7 but no impact on price at all; is
that right?

MR. CARR: The purpose of Section 7 is to
predict probably future impacts on market conditions.

As a consequence --

QUESTION; What if a trial judge concluded in
this case that there's no impact on price now, but when
the industry gets sufficiently concentrated, it's
predictable that it would be? And that with this
merger, that evil day will arrive in 10 years instead of
20 years, just — it moves the process of concentration
up a little bit. Would a competitor have a cause of
action under those --

MR CARR; No, lit ‘would not. Section 7

8

ALDERSON REPORTING COMPANY, INC.
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horizontal merger standards# those that the District
Court used here to determine that there was a wviolation,
predict the likelihood --

QUESTION! (Inaudible) could, under Justice
Steven’s hypothetical?

MR. CARR; Both the government and consumers
could sue.

QUESTION i But no competitor?

MR. CARR: A competitor can’t sue precisely
because --

QUESTION; Well, how could even a consumer sue
under my hypothetical? Because for the next 10 years,
things are going to be very competitive. Tt*11 just
take awhile before you get the monopolistic condition in
the market to have any impact on price.

MR. CARR; Well, the consumer can, based on
the facts that we’ve been discussing, predict a possible
or probable future effect of the kind that Section 7
forbids, of tendencies toward 1ncreased concentration
and reduced competition, which under the --

QUESTION; What if the defendant came in and
said, yes, but in the 10-year interval between arriving
at that period of time — concentrated market in our
present condition, we can have even more intensive
competition than we've had in the past while the process

9
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goes on? Could the consumer still sue?

MR. CARR: 1It's difficult to know hew that
mechanism could operate. If indeed, the 1C years --

QUESTION: Well, just the facts in the oil
industry under the Stanflard Oil case. Isn't that what
happened? There was very intense competition until they
got a large enough segment of the industry, and then the
prices went up .

MR. CARR; Well, what happened, as 1 recall,
under the Standard Oil case 1s, there was a kind of
competition which was of a sort that led to increased
concentration and a monopoly .

QUESTION: Through a whole bunch of mergers.

MR. CARR: Partially -- partially through
mergers. But that is not the consequence that Monfort
predicted here, nor is the mechanism the same.

On the record here, Monfort challenged the
acquisition solely on the ground -- as a substantive
antitrust — Section 7 matter, solely on the ground that
the acquisition would increase concentration in the
markets, and hence, diminish competition at seme
reasonably foreseeable point in the future .

QUESTION: Do you think Monfort proved enough
to -- that if the government had brought this suit and
proved exactly what Monfort did, that there would have

1C

ALDERSON REPORTING COMPANY, INC.
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been a Section 7 violation made out?

MR. CARR; Had the government established the
facts --we, of course, believe that on the merits the
facts do not show an antitrust violation. But assume
for the moment that they did, there would be no question
that the government —-

QUESTION; No, | asked you, on the facts that
were proved by Monfort in this case, if the government
had brought the case, proved the same facts, would a
Section 7 violation have been made out?

MR. CARR; No, we believe not. The correct
standards of analysis, this Court’s decision in General
Dynamics and other cases, suggest that the analysis
applied to the facts below was incorrect; that in fact
these markets would continue —

QUESTION; Well, is that your major point in
this case? Or is it that they didn’t make out an
antitrust injury?

MR. CARR; Our point is both, that an attempt

QUESTION; The Court of Appeals found at least
there was a Section 7 violation.

MR. CARR; The Court of Appeals concluded that
the District Court’s analysis on the Section 7 merits
was not clearly erroneous. ;I'here were various findings

11

ALDERSON REPORTING COMPANY, INC.
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of fact which the District Court made were not clearly
erroneo us .

QUESTION: So it*s easier for you tc go the
antitrust injury route?

MS. CASS: Well, we go both.

QUESTION i1 Well, T know you do. But you don't
have to eat up some District Court's findings.

MR. CARRs We don't believe that on the
Section 7 merits it's necessary to disturb the District
Court's findings of fact in order to conclude that the
analysis that applied to those facts --

QUESTIONI Well, we review the District
Court's findings here under the same standard as the
Court of Appeals do.

MR. CARR: That's right. But we believe that
the Court of Appeals misapplied the clearly erroneous
standard. And in fact, the problem in the District
Court's decision that we attempted to identify in the
briefs below, and that we've discussed in the briefs to
this Court is not that the particular findings of fact
were inco/rrect, or incorrectly reflected the market
realities. The problem was the inferences drawn from
those factual findings for purposes of answering the
ultimate Section 7 question, which is to say, what is
the effect of this acquisition on the future performance

12
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of these markets

QUESTIONi And in terms of Section 7, how did
it affect competition?

MR. CARS; How is it -- how did it affect# and
how is It likely to affect competition. In order to
make that sort of judgment, 1t’s not possible to look#
as the District Court here did# to conditicns of rivalry
under very and intense market -- a market that’s
intensely competitive.

The answer -- the question can be answered
only by positing a possibility that the leadino firms in
the market will begin tc behave collusively cr attempt
to behave collusively or oligopolist!cally# and asking,
what would happen then? What sorts of competition wculd
be called into play? What sorts of new entry might
occur? What the fringe firms —

QUESTION; You say, Mr. Carr, it has to be
done this way that you’re explaining to us. But isn’t
that itself kind of a factual statement? Why did the
Diistrict Court have to adopt your approach tc it rather
than the one it in fact adopted?

MR. CARR: Because 1 think the approach we’re
urging, Mr. Chief Justice, is the cnly approach
consistent with the purposes of Section 7.

Section 7 asks, what is the likely effect of

13
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this acquisition on competition? Is this acquisition
likely substantially to diminish competition in the
market ?

The only way that question can be answered is
by looking to the effects of the acquisition cn likely
future market performance. If the danger that is a
source of concern — and the plaintiffs’ contention is
that the acquisition will increase concentration, and
that that will lead to an increased likelihood of
interdependent or collusive conduct, then the only
sensible way of answering the Section 7 question is to
posit that sort of conduct, and try to predict, based on
the best material and evidence available, what the
likely reactions are going to be. Can in fact this --
these firms, the merging firms and their principal
rivals, come together and interdependently control
market price and reduce 1its output.

QUESTION; Suppose we find -- and I know 1t€’s
your case that we can’t find, but suppose we find that
it would; and that the end result of this whole process
would be an oligopolistic market. Is it your contention
that there would still be no standing because this
plaintiff must assert that it went out of business in
the intermediate phase cf competition, assuming no
predation theory but just fierce competition which this

14
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plaintiff says will drive them out of business,
resulting in an oligopolistic market of which they are
not a part, would they have a standing in that situation?

MR. CARR: No. No, they would net.

QUESTION; Why not?

MR. CARR: Because their injury flews from
intense competition. And if, indeed --

QUESTION: Yes, but can’t ycu lock at the
thing as a unit? Isn't -- do ycu just have to look at
the oligopoly? Can't ycu look at the whole process that
leads to the oligopoly, and say that if it dees lead to
the oligopoly, the submersion of this company, which is
part of the process that leads to that oligopoly, gives
them standing?

MR. CARR: The question is., how does the
acquisition lead to the oligopoly? The acquisition,
according to the plaintiff here, beth in its brief to
the trial court and its brief to the Court of Appeals,
could lead to the oligopoly ultimately and in the long
run only by increasing the relative efficiency of Excel,
its efficiency relative to other firms in the market.

If, indeed, the mechanism by which the
acquisition leads to oligopoly is via increased
efficiency — and efficiencies uniformly will serve the
benefit of consumers -- those efficiencies ultimately

15
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and inevitably would be achieved through market
evolution in seme way, sooner or later.

In other words, the injury that's being
complained about is an injury from the normal economic
evolution of the market, functioning competitively. And
it in no way --

QUESTION; The market always works?

MS. CARR; I'm sorry?

QUESTION; The market always works?

MR. CARR; No, the point is not that the
market always works, but that the antitrust laws are
designed to identify only those circumstances in which
firms behave anticompetitively, or, through their
voluntary actions, increase the likelihood that the
markets in which they participate are likely to perform
anticompetitively.

And 1it's wvitally important that the antitrust
remedy of an injunction against acquisitions-be
restricted to those circumstances.

These kinds of questions are extraordinarily
difficult’to answer with any confidence at all in their
accuracy. The data that are available to answe;‘ them
are very thin, are very hard to come by. The cases must
be tried rapidly because 'of the timetables of these
acquisitions. And no economists, except in the most

16
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extreme market circumstances, would ever say that he
knows with complete confidence what the likely effects
of an acquisition would be.

But exactly for that reason, it's critical
that the plaintiff before the Court, and asking for the
Court’s judgment on these sorts of difficult questions,
assert a kind cf harm that is at least consistent with
the anticompetitive theory on which he’s relying to
establish a violation.

QUESTION: Mr. Carr, I take it you’re not
urging the position of the Solicitor General, that there
can never be standing for a competitor to sue? Father,
you are arguing on these facts, no substantive claim of
anticompetitive conduct was made out?

MR. CARR; As a matter of policy, as a matter
cf general principle, it may be that the rule the
Solicitor General is urging is very wise. Put it is not
necessary to adept that rule in order to decide this
case.. There simply is no question in this that what the
plaintiff was relying upon to show injury departs
radically/from what i1t was relying on to show an
antitrust violation on the merits. On the one side,
diminished competition in order to show a wviolation. Cn
the other side, enhanced lefﬁciencies and heightened
competition in order to show that somehow the

17
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acquisiticn would injure Monfcrt.

QUESTION: This case isn’t on the pleadings or
summary. This case was tried, was it not?

MB. CARR; This case was tried, and the record
is available.

QUESTION; And the question 1is, if 1t’s
essential to prove an antitrust injury, your claim is
they didn’t prove it?

MB. CARR; They didn’t prove an antitrust
injury at all.

QUESTION; Do you agree with the District --
with the Court of Appeals that the standard cf proof for
antitrust injury in an action for an injunction is less
than in an action for damages?

MB. CARR; No, I think that the Brunswick
principles require that the Brunswick standard be
applied with equal rigor in actions under Section 16.
And I see no possible basis for a distinction.

QUESTION; Mr. Carr, if I understood your
response to Justice White earlier, although you don’t
agree With/ the government, in theory, that a competitor
can’t sue, as a practical matter, that's what your
theory ends up with, isn’t it?

MR. CARR; No. ) A competitor who can show that
an acquisition causes a genuine threat of predatory or

18
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other exclusionary conduct --

QUESTION: Other than predation.

NR. CARRj There are other kinds of
exclusionary conduct. For example, a foreclosure of
supply. Or foreclosure of customers. Those are the
kinds of anticompetitive harm that can lead directly tc
the elimination of a competitor; that can sulstantially
diminish the competitiveness cf the market. And
acquisitions have been found unlawful on those grounds.
That sort of theory of wviolation would be perfectly
consistent with the theory of injury.

What we believe you cannot do is tc assert, on
the one hand, as Monfort did here, that the acquisition

will diminish competition, and on the other, it will

increase. .
QUESTION; There is a gray area you get to,
whether -- when intense competition turns into predation.
MR. CARR; It is often by no means easy to
tell when it does — when it is competitive and when

it's predatory. For exactly that reason --

QUESTION; Well, 1 knew, but in a Section I
case, that may change the burden of -- of a plaintiff’s
burden.

MR. CARR; But the courts have been
extraordinarily concerned in antitrust cases with making

19

ALDERSON REPORTING COMPANY, INC.
20 F ST., NNW., WASHINGTON, D.C. 20001 (202) 628-9300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

exactly that distinction, and developing tests to make
it, precisely because of the danger the competitors may
challenge competitive conduct.

Equally, in Section 7 cases, where you're
looking tc future predictions of harm, exactly the same
sort of care must be taken, and these sorts of
allegations of predatory conduct approached with extreme
skepticism .

The use of the term '"predatory" in the courts
below has absolutely no meaning.

QUESTION; So certainly you don't think a
competitor is going to make out a case of antitrust
injury 1if, as Justice Scalia has proposed, he alleges
that they are going to compete so fiercely that I*m just
going to have to go out of business?

MR. CARR; No. Fierce competition is simply
not an antitrust violation, and doesn't make the
acquisition unlawful.

QUESTION: That is not predation. That's just
competition?

MR. CARR; Precisely.

CHIEF JUSTICE REHNQUIST; Thank you, Mr. Carr.

We'll hear from you, Mr. Cohen.

ORAL ARGUMENT CF LOUIS R. COHEN, ESQ.,

ON BEHALF OF THE UNITED STATES AND
2C
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THE FEDERAL TRADE COMMISSION AS AMICI CURIAE
IN SUPPORT OF PETITIONERS

MR. COHEN; Mr. Chief Justice, and may it
please the Court:

The Court of Appeals recognized in this case
that a competitor cannot legitimately object to the
merger of two of its rivals on the ground that the
merger will reduce competition and raise prices, but
because, the Ccurt of Appeals said, the competitor wculd
surely benefit from such a transaction.

The transaction might violation Eecticn 7, and
consumers or customers — here, we're talking about
customers like Safeway and ALP -- customers might have
-- would have standing to challenge a merger cn that
ground; but not competitors.

Let me answer the question that I think was
implicit in some of the questions addressed to Mr. Carr,
which 1s, why shouldn't we let any interested person,
particularly, a well informed competitor, challenge a
merger cn the ground that it will reduce competition?

First, the statute, Section 16, says that the
plaintiff must allege threatened less or damage. And
this Court said as long age as the Borden case in 1954
that this must be of a sort personal to the plaintiff.

Perhaps more in'lpo‘rtant, though, the statute

21
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«as wise, because there’s a real

fox-guarding-the-henhouse problem here. The

competitors’ incentive 1is to favor mergers that will

decrease competition and raise prices, and to oppose

mergers that will

increase competition and lower

prices. And if the only person opposing a merger is a

competitor, as

here, that’s probably because his

instinct tells him the merger will intensifty

competition.

And I mean no respect to overworked

Diistrict judges when 1 say that th.e competitor's

informed instinct may be more reliable than the outcome

of a trial full'of economists’ charts on whether —-- on

issues as elusive as this.

Monfcrt in fact brought this case because it

feared intensified competition. Mr.

Mofort testified

icn direct examination eloquently on the point. He said,

IBP decides they want to stay number one. Excel decides

they want to be number one.

They simply increase their

production by working Saturdays, by being very

aggressive in the marketplace, and that without ever

talking to each question.

Question;

this acquisition is approved?

Answer;

am here today .

22

Do you believe this would occur if

I most certainly do. That is why 1
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20 F ST.,, N.W., WASHINGTON, D.C. 20001

(202) 628-9300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTION; Mr. Cchen, 1 agree with you
(inaudible) that the incentives are as you say. But hew
do you get from that to the rule of interpreting a
statute that you’re urging upon us? It seems to me the
equivalent is to say, 1t’s very unlikely that a little
man will beat up a big man; and therefore, we will not
allow any tort actions by big men asserting that they’ve
been assaulted by little men.

Now, 1t’s very plausible that the wvast
majority of these suits are likely to be frivolous suits
or harrassing suits. But how do you find a rule of law
in the statute that says competitors can’t sue? It's a
convenient rule, but where is it in the statute?

ME. CCHEN; Justice Scalia, we’re not urging
that a little man — this was a billion-doilar-a-year
little man, Monfort -- that a little man may net sue and
say, he hit me. If there is evidence of predatory
pricing that has occurred, there is a suit under Section
2 of the Sherman Act.

What we are urging is that competitors not be
allowed t(; label the kind of intensified competition |
that Monfort feared, the kind of future intensified
competition, tc label that predatory. Because the
consequence of allowing standing on that ground is to
allow any competitor who wants to get into court and
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challenge a merger that he fears will be
pro-competitive, the opportunity --

QUESTIONi  Although others can label it that
way? You allow other people to come in and say that
just fierce competition is predaticn. But you will net
allow competitcrs to make the same allegation in court.
And I just find it hard to see in the statute any
principle that will enable us to allow some people to
make the allegation and not other pecople.

MR. COHEN; No. In fact, we think that the
notion of predatory pricing is, as this Court observed
last year in the Matsushita case, so irrational a ferm
of conduct on the form of predators, and so rare in
fact, that no plaintiff, including the United States,
ought tc be allowed to challenge a merger solely on the
ground that future competitive activity will be
predatory .

It’s like saying, Cohen has said he'd like a
bigger house and he obviously can't afford it on his
government salary, so we better enjoin him frem robbing
the bank. /

QUESTION: So, 1 take 1it, then, if the
government had brought this suit and proved precisely
what Monfort did, you would say the government should
have lost?
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MR. COHEN If the government had brought this
suit alleging future --

QUESTION; find offered the same evidence that
Monfort did, ycu say the District Court should have
ruled against the government?

MR. CCHEN; The government would have had
standing to allege that the merger would reduce
competition --

QUESTION; Yes.

MR. COHEN; -- and raise prices, which 1is cur
usual allegation --

QUESTION; But it should have lost?

MR. COHEN; Well, we think -- we don’t have a
position on whether this merger — we didn’t bring a
suit. We looked at it. We decided not to. We don’t
have a position on whether this merger should have been
enjoined. We don’t think the District Court decided the
merits correctly.

QUESTION: But as far as you’re concerned, we
should -- we could, consistent with your position,
assume thére was a second — that the government on this
evidence could have proved a Section 7 wviolation, but
that nevertheless. Monfort should lose because of the
lack of antitrust injury?

MR. COHEN; That’s right. That’s correct.
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QUESTIONi (Inaudible) I'm in some confusion
now. I thought you had said in response tc my question
that you wouldn't allow the government to make these
arguments any more than you'd allow -- which was
contrary to my reading of your briefs. Now if that's --

MR. COHEN; There really were --

QUESTION; That ismn't a party standing
question. It's really a substantive question about what
will establish an antitrust violation.

MR. COHEN; Justice Scalia, there really were
two quite contrary contentions made for purposes of
standing and the merits here by Monfort, who did bring
it.

Monfort alleged standing on the ground that
there would be intensified competition that wculd lower
prices and drive it out of business. Monfcrt then
alleged on the merits that there would be reduced
competition and higher prices.

We are arguing that a competitor does not have
standing to make either sort of claim, the first because
there is r/10 violation in intensified competi ticn, the
second because there is no injury if the consequence is
reduced competition and higher prices.

The government ‘cell'tainly has standing to make
the second kind of claim.
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We think that the problem with a predatory
pricing claim is both a substantive problem and a
standing problem. 1It’s a substantive problem because --

QUESTIONi Hr. Cohen, may I ask you, with
respect to the second kind of claim that the government
may ask , what is your view of the proximity in time that
must be alleged and proved when the change in the price
structure might occur in order to establish a
violation? Does it have to prove that immediately
following the merger there will be an impact cn price,
in your judgment?

MR. COHENi No. It does have to prove, under
the Brown Shoe case, a reasonable probability that the
change in structure in the market will lead to a
reduction in competition.

QUESTION; Sooner or later?

MR. COHEN; Yes. But the scenario under which
prices go one way for 10 years and then start to go the
>cther' way 1s a scenario that I, frankly, dcn’t
understand. It doesn't reflect a profitable or feasible
strategy for any competitor tc adopt.

QUESTION; Well, is it correct that just under
your view as a competitor may not sue because in the
interim competition is more intense, also, a consumer
could not sue, or a customer also could not sue?
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Because they would also benefit. Everybody benefits
from increased competition.

MR. COHENt I don't think that the customer#
Safeway, has an interest in suing to block this merger
if it thinks --

QUESTION; What it really boils down to is
that no private party can sue until the market is
affected; is that right?

MR. COHEN; No, a private party can sue on the
basis of an expectation that the consequence of the
combination will be to reduce competition and increase
prices.

And 1if Safeway had thought that that would be
the consequence of this acquisition, they would have
brought suit.

QUESTION; Mr. Cohen, 1 suppose that some
mergers might hurt competitors in nonprice ways that are
anticompetitive, like foreclosing a source of supply, or
something of that kindas.

MR. COHEN; It 1is not. Justice O'Connor, the
government's position that competitors may net sue --
categorically may not sue on any theory. We would not
let competitors sue on either of the two theories that
are involved in this case.

CHIEF JUSTICE REHNQUIST; Thank you, Mr. Cohen.
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Mr. McClearn, we'll hear from you new.
ORAL ARGUMENT CF WILLIAM C. McCLEAR», ESQ.,
ON BEHALF OF RESPONDENTS

MR. McCLEARN; Mr. Chief Justice, may it
please the Court:

Before turning to the question of standing,
I'd like to take just a moment to describe why this suit
was brought and what, substantively, is at issue here.

Monfort brought this suit because Mr. Monfort
believed the acquisition seriously would affect
competitive conditions in the beef packing industry.

Monfcrt's father had been a cattle feeder
since the 1920s. The company went into the beef packing
business in the early 1960s. As the industry moved
through a period of transition following, inefficient
firms disappeared, and efficient firms, including
Monfort, survived.

A leading firm, IBP, emerged; a second leading
firm. Excel, assumed a strong second position; both with
resources vastly in excess of those of my client.

/By 1983, when this suit was brought, this was
a no-growth industry. It had gone through a period of
transition. It had stabilized. And it was not growing.

Monfort perceived that this acquisition would
significantly increase the power of Excel, and would
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result in the leading companies becoming even more
dominant than they previously had been. He saw that
future growth in this industry would not be due to
efficiencies. He believed that the increased market
power created in Excel by this acquisition would

ultimately force his company out of business not because

1t was less efficient but because 1t had fewer — far
fewer -- financial resources than the dominant firms.
QUESTIONS Would you spell -- what would be

the consequences of its having far fewer financial
resources?

MR. McCLEARNS The consequences as found by
the District Court, and as I think really are the
essence of what the injury claim is here, Mr. Chief
Justice., are theses

Following the acquisition here, fxcel would
have a very substantially increased market share,
something over 20 percent. It would also have the
enormous financial resources of 1its parent and related
companies. And thirdly, and most importantly, it wculd
have the intent, which we demonstrated, to take market
share from particularly its smaller rivals, of whom my
client is one. And lastly, what this acquisition did
for Excel was to give it plants in a geographic location
:where 1t could, and indeed as the District Court found,
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there was a distinct possibility that it would, target
cne of my client’s plants for selective price cutting,
below-cost pricing.

QUESTIONt I had intended by my question to
ask you what the connection was between the lack of
financial resources of your client, and the potential
antitrust injury. Because I thought ycu said that what
your client lacked in this forthcoming battle was
financial resources.

MR. KcCLEARN; That is true.

QUESTION; And how 1is that going to effect it?

MR. KcCLEARN; Because my client, under the
circumstances posed, and indeed, under the circumstances
found by the District Court, could not withstand a
period cf losses for the length of time that Excel
could. And --

QUESTION; This is cn the predatory pricing
hypothesis?

MR. McCLEARN; Yes, it 1is. And 1 think —

QUESTION; (Inaudible.)

/MR. KcCLEARN; Well, 1 think I need — it
needs tc be said. Your Honor, that — counselor quoted,
for example, from the trial transcript as to what Mr.
Monfort said about competition. He did indeed say that
the industry was competitive and had been competitive in
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the past. But what he also said was: I can compete with
these people if they price at or above cost. 1 cannot
compete with them below cost.

QUESTION; Was there any assertion -- was
there any particular reason to think that they were
going to sell below cost?Ld

MR. McCLEARN; Yes, there was.

QUESTION; In his testimony?

MR. McCLEARNJ Yes, there was.

QUESTION; As I recall his testimony, he said
something like, well, i1t depends on how you compute
cost. They keep their books differently from ours.

MR. McCLEARN; No. What he said is, 1 don’t
knew what their costs are. And indeed, he shouldn’t
know what their costs are. But let’s assume, and 1 know
that he does assume, that we are essentially operating
on the same costs. Rhat this record does not show is
that there is any difference in the efficiencies of the
Excels cf the;wcrld and my client.

And therefore, if you are going to take market
share, Wh/iCh Excel has clearly and specifically said
it’s going to do, it can only do that by going below
cost, at least In selective circumstances. And that
necessarily has to follow, unless you can establish that

t

you are more efficient than I am.
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QUESTION; Or unless you believe you’re more
efficient, in which case you would make the same
statement. Do you have any evidence of predatory intent
other than the fact that they are a coracanj with more
resources? Can one assume predatory intent whenever
you’re dealing with a company with greater resources
which has said that we’re going to try to expand our
share of the market, which I assume, by the way, is what
every company says? Do you know of any company that
doesn’t want to expand 1its share of the market?

KB. HcCLEARN; Of course not. But 1 think
what you have to look at in those circumstances is, what
is the purpose and what is the legislative intent behind
Section 77

And Section 7 — the problem with Section 7,
to the extent it has one, is that it does require a
prediction of future events. And that’s what the
District Court did in this case? .-

QUESTIONt And 1€’s enough to predict
predation that you’re dealing with a company that has a
lot of moiley and that wants to increase its market
share? That alone is some unusual evidence of predation?

HR. HcCLEARN; No. I don’t — 1 think you
have to go on, and I think you have to —

QUESTION; Well, then, what more do we have
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here?

KB. KcCLEARN; You have the point --

QUESTION; That’s my point. If you’re running
a predation theory. Frankly, I didn’t see your theory
below as being a predation theory.

KR. McCLEARN; The one thing that I think has
got to be put to rest, my client is not concerned about
increased competition. Se do not take the position that
competition, simply because they are bigger and we are
smaller, is somehow wviolative of Section 7. 1 think you
can assume a circumstance where that might exist.

For example, the economist called by the
defendants in this case would not agree that a
combination of I3P and Excel would, on its face, be
improper. People, 1 suppose, can come to differing
conclusions. [ think he was wrong on that.

But the point that we make here is that the
District Court did look at Section 7. He did look at
what the purpose of Section 7 was. He looked at the
market. He looked at the degree of concentration. He
looked at the trend of concentration. He really did
follow this Court’s precedents, 1 think.

QUESTION; Hr. McClearn, to come to the
conclusion that predatory pricing will ensue from a
merger, don’t you have to find, as a matter of fact,
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that one of the merged companies intend to drive the
rest out of the market after they have sufficiently cut
costs, cut prices? It isn’t just a general kind of a
vague movement toward intense competitiveness. Doesn’t
it require specific intent?

MR. McCLEARN; Absolutely not, I would say,
Mr. Chief Justice. And the reason 1is this; That’s the
requirement of Section 2. If in fact T have to prove a
Section 2 case, we can put Section 7 aside; it would
have no purpose. I

QUESTION; Well, but if we’re talking about
predatory pricing, and [ thought this was the definition
that was repeated most recently in Matsushita, 1€’s the
intent to cut prices, drive -- so that your competitor
can no longer stay in the market. And then, when they
have dropped out, you raise the prices and take the
benefit finally of all the losses you’ve sustained.

Now, that, to me, requires a specific intent.
That’s a plan.

MR. McCLEARN; But there is a considerable
differencé, I submit to your, sir, between Matsushita
and this case.

One 1is, that was a Section | and a Section 2
case where the specific intent was required. More
importantly, that case involved an alleged predation by
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a whole series of companies.

QUESTION; It may be that you can succeed in
this case without proving predatory pricing, but | don't
see how you can prove predatory pricing without proving
more in the way of intent than you can see.

QUESTION; What intent do you have?

HR. HcCLEARN; Sir?

QUESTION; What do you have in the record to
show intent specifically?

HR. HcCLEARN; What there is in the record --

QUESTION; Yes, sir.

QUESTION; -- Justice Harshall, is the fact
that as a result of this acquisition Excel will have a
market share something over 2C percent. It acknowledged
in its own papers that a 20 percent market share — and
we cite it in our brief will create price influence.

Secondly, we have documents, again from its
own file, saying that it intends to inhibit the market
share of smaller competitors. That's my client, among
others.

Thirdly, we have, as the District Court found,
the resources, the market, the economic client, that
would permit it to do that.

Now, that doesn't really say that it will.

Eut the District Court, in those circumstances, is
36
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required to make a prediction.

QUESTION! Excuse me --

QUESTION! They took a whole lot of individual
points, no one cf which would do anything, and combined
them to make the intent.

MB. McCLEARN; I think that’s true, although I
would not agree with you, sir, that I have to prove
intent, because that isn’t what Section 7 is intended to
do. It really isn’t, I don’t think. I don’t think the
legislative --

QUESTION; (Inaudible) cut in prices isn’t
exactly Section' 7.

MR. McCLEARN ; Well --

QUESTION! I mean, because antitrust wasn’t
set up to keep prices at the right level.

MR. McCLEARNi It certainly was not.

QUESTION; So then you have to show something
in addition to cutting prices. That’s all the Chief
Justice was saying.

MR. McCLEARNi Well --

/QUESTION; Cutting prices alone doesn’t dc 1it.

MR. McCLEARN; What we did shew, and what the
District Court found, and indeed, what the Court of
Appeals also found, was that the concentration of these
markets in this industry, as a result of this
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acquisition, and when you looked at that in the light of
the trend toward concentration ever the past generation,
clearly brought this case as a matter of substantive
Section 7 law, within the precedents of this Court and
the legislative history of Section 7.

So then you have to take the next step,
properly so, under Brunswick, and say, all right, if you
really did prove a Section 7 violation, that’s all yell
and good. But how would it impact your client? And the
Eistrict Court did that.

And we think that we showed that. Not to a
certainty, because you can't look to the future and say,
this will happen. But you can look to the future, and
you can take the economic facts that you have, and you
can say, I believe it is probable that this will happen.

QUESTIONS Mr. McClearn, let's assume that.
Let's assume you even have to show less. let's assume
that all you have to show is that there is more likely
to be a predatory intent here than there wculd in the
normal case.

How do you derive that merely from the fact
that here you have a company with deep pockets which
will ultimately have 20-some-odd percent share of the
market? To succeed in pl:eda}tory pricing, don't you need
enough of the market share, or enough capacity, at
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least, to meet the entire market demand? Otherwise, you
sell your 25 percent below cost. There’s no mere of the
goods left. Your competitors, far from being driven
cut, are then able to supply the other 75 percent at a
handsome profit.

So you’re losing money and they’re gaining
money .

MR. McCLEARN 1 Justice Scalia, that’s
Matsushita. That’s not this case.

The difference here — and believe me, 1
understand that prediction 1is required, because that’s
what the statute mandates.

QUESTION: Granted.

MR. McCLEARN: But to the extent that a
company such as Excel has a motive and has the resources
and has the market structure, it can target a client
such as mine. It doesn’t have to drive out the market
with 1its 25 percent. It would surround one of my
client’s plants —

QUESTION: How could it surround -- you have a
12-state market. [ thought that that was what you
argued, and that’s what the lower court found.

MR. McCLEARN: No --

QUESTION: HoW can you target a single plant
if 1t’s conceded that the market is a 12-state areca?
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MR. KcCLEARN ; Well, it was conceded, i1t was
found, we did argue it. But that is quite different
from saying that you cannot target a particular plant.

The argument that is made on the 12 states
assumes that there is price uniformity and that cattle
just flow within that 12-state area.

QUESTIONS That's what a market means.

MR. McCLEARNi Yeah, but the judge didn’t find
that. He found that it was a market, but he did not
find that there was uniformity of price. And in fact --

QUESTIONS Excuse me. You have a single
market with a disuniform price throughout — in
different pieces of it. That’s a strange phenomenon,
isn’t it?

HR. HcCLEARNs A not uniform price. A
disuniform — [ don’t know exactly what that means. Put
I do know, that there was not a finding of uniformity of
price, which I think in no way denigrates the finding of
a 12-state market. And the result of this acquisition
really would be to permit Excel to surround one of my
client's Il)lants with several. And to the extent they
wished, to be selectively — to selectively target that
plant, the economic circumstances really would permit
them to do 1it.

I might say —
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QUESTION : (Inaudible.)

HR. McCLEARN: Oh, I’m sure it does. There’s

QUESTION: What would its balance sheet show?

HR. McCLEARN: The balance sheet in 1983 would
show that my client — total sales were something like,
I think, $900 million.

QUESTION: That’s a profit and loss statement.

HR. McCL EARN: Sir?

QUESTION: What’s the total assets?

HR. McCLEARN: The total assets would have
been about, in 1983, somewheres around $50- tc $6C
million.

QUESTION: And gross sales just under $10C
million ?

MR. HcCLEARN: Just under a billion. And the
net earnings for 1983 wculd have been, 1 believe, about
$15 million.

The beef industry. Justice Powell, is a
debt-heavy industry. Return cn sales, the record is
clear and/the findings reflect, are less than one
percent, for Excel as well as for Monfort, and 1 think
the others.

QUESTION:  Your client is number four in the
market?

41

ALDERSON REPORTING COMPANY, INC.
20 F ST., NNW., WASHINGTON, D.C. 20001 (202) 628-9300



13

14

15

16

17

18

19

20

21

22

23

24

25

MR. McCLEARN ; I think the record indicated it
was number five. But i1t was close to nnmber fcur. I
mean, four and five were close together.

One cf the things that it seems to me the
court below did was to give effect to the — what I
understand the purposes of Section 7 to be; and really,
one of the basic purposes of the antitrust laws. And
that is, that businesses are expected to acquire profits
not at the — not by acquiring competitors but by
internal expansion and growth.

And that, it seems to me, 1s a fundamental
principle that is at issue here.

QUESTION; But if that were true, the Section
7 would have simply would have banned any acquisition,
rather than saying, only those acquisitions which will
substantially lessen competition are bad, wouldn’t it?

MR. McCLEARN; It is not a ban, and 1
appreciate that. But certain as between -- as a policy
matter, it is the policy of the antitrust laws to
encourage growth by its internal expansion as opposed tc
acquisition.

Now, of course, we all know that plenty of
acquisitions take place. And indeed, there has been, to
some extent, a shift of economic philosophy in recent
years. I expect it will shift again in the future.
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QUESTIONi But certainly a good bedrock place
tc look for the policy of Section 7 is the language of
Section 7, I would assume.

MR. KcCLEARN: The language, the legislative
history, and this Court's precedents, is what 1 would
say, Mr. Chief Justice.

One of the things that occurs, and that the
government suggests in its papers, is that somehow or
other allowing competitors to sue here would lead tc a
flurry of abusive suits. Now, as one of the members of
the Court suggested, there really isn't anything in the
language of Section 7 that says you can draw a
distinction between permitting or a competitor or a
supplier or a consumer to bring this lawsuit. And I
quite agree with that.

The notion, however, that the government
advances here is that somehow allowing a competitor to
bring a suit will cause all manner of spurious suits 1is
simply belied by the record that we citej the fact that
there have been, 1 guess, a half a dozen competitor
lawsuits i/n the last several years out of 5,000 or
thereabouts acquisition transactions.

There really are all manner of tools that
courts use everyday — Rule 11, Rule 12, Rule 56 -- to
deal with anything that is perceived to be an abusive
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suit. And surely that must not be a wvalid reason for
preventing my client from bringing this suit.

The other point that I think deserves making,
and it is noted in the Dbriefs, and that is, there really
are only two issues before this Court, in cur view. The
first is, do we have standing to bring a suit? Does our
complaint allege a violation c¢f Section 7 ?

And the second point is; Did we prove a
violation of Section 7?

It is a fact that the Tenth Circuit did not
review the finding of threatened injury. Now, that
point is disputed in our briefs. But | submit to the
Court that you cannot find, in the opinion of the Tenth
Circuit, a review of the finding of the District Court
of threatened injury.

QUESTION; Why does that prevent us from
reviewing it?

MR. McCLEARN; I think it does met. But I
believe it is — it has been this Court's practice not
to do so. That — the failure of the Tenth Circuit tc
review —/and of course it found, it says, that that
issue was not raised on appeal by my opponents — was
not cited as a ground for error by them here, nor in any
kind of a petition for rgconsideration at the Tenth
Circuit
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It clearly 1is not jurisdictional. And indeed,
as I have argued to you, even if you were to go ahead
and review the finding cf threatened injury., 1 think
that.we have made our record sufficient on that point.

QUESTION; Mr. KcClearn, let’s assume that the
courts below hadn’t proceeded on a predation theory.

And as 1 told you before, that’s the way I read their
opinion; that what they're talking about is cost-price
squeeze, that is that, simply, the increased ability of
this company to compete will drive out the plaintiff,
let’s assume that that’s what they said. >nd that this
would lead to an oligopoly market, thereby harming the
public interest in the way that the law prescribes.

What reason would there be to believe that It
would lead to an oligopoly market? How could an
oligopoly market be maintained in this industry, with
the entry being as easy as it seems to me it would be,
once other people had been driven out?

Specifically, you assert that the
manufacturing equipment is not useable for other
purposes.i So no matter how many people you drive out,
the equipment would be lying there idle. So that if
anybody wants to come back in, they can pick it up for a
song and get right back into the business.

How do you have an oligopoly problem?
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MR. McCLEARN; I think ycu asked twc questions.

QUESTION: 1 think 1it's all one.

MR. McCLEARN: All right. You're talking
about the barrier to entry problem. First of all, the
Eistrict Court clearly., specifically, and cn a complete

record, found that there were significant barriers to

entry .

Secondly, if you did have the oligopoly that
you suggest -- let's assume for purposes of your
question that only IBP and Excel are left — the notion

that somebody would be willing to invest the sums of
money to come in and compete with those twc companies
seems to me to fly in the face of almost any reality.

It would be about like suggesting that
somebody would say, well, look at the profits that Ford
and Gerieral Motors are making. Why shouldn't I go into
the car manufacturing business in the United States?
And I don't think anybody would do that.

QUESTION: But the United States just did it
recently.

MR. McCLEARN: 1 guess I'm not familiar with

:vhat you're --

QUESTION: I'm talking about the Chrysler
bailout.
It surely depends on how much it costs you to

46

ALDERSON REPORTING COMPANY, INC.
20 F ST.,, NW., WASHINGTON, D.C. 20001 (202) 628-9300



10

11

13

14

15

17

18

19

20

21

22

23

24

25

pick up the equipment that is to be used tc manufacture
the competitive product.

SR. McCLEARNi I respectfully disagree with
you, because it seems tc me it is the perception of the
entrant or the would-be entrant as to how long he is
going tc be able to survive, and hew long there will be
super-competitive prices if he enters.

And clearly, anybody facing a duopoly like
that would believe, if they had the power to exclude all
previous competitors, they’re not going to sit idly by
and just let he come in --

QUESTION: You forget, we’re assuming no
predation. We're assuming no predation here. We’re
assuming 1it’s just fierce competition he has to
confront. Why wouldn’t i1t pay him to come into an
industry that seems to be making a higher than normal
profit by picking up the equipment of those ccmpanies
that have gone out of business, and which equipment is
just lying around?

MR. McCLEARN: Well, I don’t know that you can
assume no predation. The District Court, among other
things, found what it called psychological barriers.
Put what it really was talking about, 1 think, was
simply the fact that you have an entrenched company or
companies with existing customers and distribution
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systems and all of that

And that is a very substantial ncncost barrier
to anybody that would enter a high-cost industry.
That's, I suppose, why you need to look to the future
when you're trying to make a Section 7 prediction, the
best that a judge can do. The statute requires a
district judge to make those predictions.

He takes the best evidence he's got. He makes
a judgment, in this case, I submit, a thorough and
thoughtful judgment, a judgment that has been affirmed
by the Court of Appeals after a pretty careful review.
And that's all he can do.

QUESTION; Mr. McClearn?

MR. McCLEARN; Yes, sir.

QUESTION; This complaint was brought three
years ago. Did you have a merger agreement? How is the
deal to be consummated? 3y a merger agreement?

MR. McCLEARNi You mean the one that we
attacked ?

QUESTION; Yes.

/MR. McCLEARN; There was at least a buy and
seel agreement.

QUESTION; Is that a binding contract?

MR. McCLEARN; Sir?

QUESTION; You had a binding contract?
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MS. HcCLEARN; Well, my opponents did. 1
attacked the merger.

QUESTIONt 1 wunderstand that.

HR. HcCLEARN; Yes. There was a binding
contract.

QUESTION; What's the status of that contract
today, three years later?

HR. HcCLEARN; I don't know.

QUESTION; Were there any outs in it? Is the
case moot? You'd probably like to have It moot, I
suppose.

HR. HcCLEARN; Nc¢, 1 think it is net moot.
That subject has been raised. Justice Powell, as a
reason by -- particularly by the Department of Justice
as to why suits by competitors should be frowned about.

QUESTION; It's a favorite way tc defeat a
takeover.

MR. HcCLEARN; In this case, Your Honor, this
case was tried on the merits. Within 2-1/2 months from
the date that we filed cur complaint, and 2-1/2 months
before the/ closing date of the transaction that we
sought to enjoin.

If the judge -- and since the judge ruled in
cur favor, since he found merit to our complaint, then
indeed, that transaction, at least for the moment,

) .
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should have been enjoined .

If we had not brought a meritorious complaint,
I assume that he would have found against us. And the
transaction could have gone forward.

It doesn't seem to me that you can carve out
merger transactions from any other kind of business and
maybe seme nontusiness transactions, and say they sort
of deserve special treatment at the hands of the courts.

You either bring a meritorious complaint, or
you don't. And that's what the Court must decide.

QUESTION; Mr. McClearn, you have claimed
standing up here, although you did not below, not just
in your capacity as a manufacturer of boxed beef, but
also on the basis that Monfort is a supplier of fed
cattle.

MR. KcCLEARN; That's true.

QUESTION; Now, as 1 recall, it was conceded
below that suppliers of fed cattle would have standing.
If that was so, why didn't you -- and if indeed you are
so clearly a supplier of fed cattle, why didn't you
simply say/, well, we're that, too, below?

MR. KcCLEARN; The fact of the matter is as
you describe it. The reason we didn't below. Justice
Scalia, was that in 1983, ] whiich really wasn't very long
ago, it seemed so totally clear to us that no one had a
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better'claim to standing than a c?mpetitor.

Indeed, 1 confess, we looked at the question,
but we didn't look very far. We looked at Professor
Areeda, for example, who just said, of course
competitors have got standing.

And I — and I have to say to you that I did
not, as a standing matter, regard it as a serious
question.

QUESTIONS The Professor is on ycur opponent's
brieft .

MR. WcCLEARNs He is.

If there are no further questions, thank you
very much.

CHIEF JUSTICE FEHNQUIST: Thank you, Mr.
McClearn.

The case is submitted.

(Whereupon, at 2:57 p.m., he case in the

above-entitled matter was submitted.)
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