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IN THE SUPREME COORT OF THE UNITED STATES

el at o L LSRR v PRI e Ll s
JOHN J. KELLY, CONNECTICUT CHIEF :
STATE*S ATTOENEY, ET Al.., :
Fetitioners :

No. 85-1033

Ve

CRROLYN RCBINSCN

e

-—————-.-—-—-——-—-&—--nx

Washington, D.C.
Wednesday, October 8, 1986
The above-entitled matter came on fcr oral
arqument befcre the Sucvreme Ccurt of the United States

at 1S3 v0"clock Dele

APPEARANCES:
CARL J. SCHUMAN, ESQ., Wellington, Conn.;
on behalf of Petiticners.
FRANCIS X. DIREEN, ESQ., New Haven, CchNne;

on bhehalf of Respondent.
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CHIEF JUSTICE REHNQUIST: ¥r. Schuman, you may
start whenever you're ready. h
ORAL ARGUMENT OF
CARL J. SCHUMAR, ESQ.
ON BEHALF OF PETITIONERS

MR. SCHUMAN: Mr. Chief Justice and may it
please the Court: )

The issue in this case is whether the Congress
of the United States intended to allow a ccnvicted
criminal sentenced to make restitution to escacge
punishment by filing a petition of bankrurptcy and
listing the restitution order as a dischargeabie debt.
In broader terms, the issue is whether Congress intended
the bankruptcy process tc interfere with the crderly
administration cf criminal justice.

The state of Connecticut, the amici states
supporting the state of Connecticut, the amici state and
local organizations, submit that Ccngress had no such
intention. We make this submission in 1light of the
history and language of the Bankruptcy Code anq the
rublic policy rnurpocses behind it.

In July of 1980, the Respondent, Carolyn
Robinson, pleaded guilty to larceny in the secaond degree
as a result of her unlawful receipt of $9,932.95 in

3
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welfare benefits while cshe was simultanecusly receiving
sccial security benefits.

She was sentenced tc one to threé years in
prrison, executicn suspended, placed on proltaticn for

five years, and ordered to make restitution at the rate

'cf $100 per month over the five year period. She was to

make her first rayment in January of 1681.

In February of 1981, February 5th, cnly 20
days later, she filed a petition in Bankrurptcy Court.
State agencies did not file any exceptions tc discharge
and the Petiticner -- the Resrondent received a
discharge in bankruptcy in ¥ay of 1831.

The Respondent filed an adversary ccmplaint in
Bankruptcy Court tc determine the dischargeability of
the restitution obligation when in February of 1984
state agencies took action to revoke the Respcndent’s
probation as a result of her failure to make restitution
paymentse.

The bankruptcy and the district courts held
that restituticn is not a debt within the meaning of the
Fankruptcy Code and, in the alternative, that it was
excepted from discharge. The Second Circuit, however,
reversed.

The Second Circuit's conclusion is at odds

with, in the first place, the judicial history rredating

‘
/

i}
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the Bankruptcy Code. This Court has followed the rule
that if Congress intends to change a judicially created
concept it will do so explicitly. In 1978, at the time
when Congress re-enacted the EFankruptcy Code, it had
beccme judicially accepted that criminal mcnetary
cbligaticns were not dekts sulbject to bankrurptcy.

As early as 1848, in fact, this Cocurt
summarily affirmed a New York Court of Appeals decision
holdiné that a criminal contempt fine was not a
bankruptcy debt. Subseguent to that decision and in
rart relying on it, at least six cases, both federal and
state, have held or stated in clear terms that criminal
monetary cbligations, including restitution were not
tankruptcy debts.

Now, contrary to the Respondent's position,
these decisions did not turn cn whether or nct the debts
were proveable or allowable, but rather stated quite

clearly that criminal monetary sanctions were not debts

rcf any sort.

In 1978 --

'QUESTION: I°d like tc ask, Mr. Schuman, are
there same states that do treat restitution orders as
debts and collectable as civil judgments?

MR. SCHUMAN: There are some states, Your
Honor, that do treat restitution orders as cclletable,

5
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similar toc civil judgments.

QUESTION: I guess in the state c¢f Ccnnecticut
they're not so treated?

¥R. SCHUMAN: That's correct, Your BHonor.

QUESTION: Well, what would the result be in a
state where they are treated as collectable civil
judgments, under your theory?

MR. SCHUMAN: The result wculd be no
different. In both cases --

QUESTION: Why is that?

MR. SCHUMAN: Because in thcse states in which
the states have treated the restitution order as in part
collectable similar to a civil judgment, they have Jjust
chosen different and perhaps innovative ways of
enforcing their criminal statutes.

In a sense, in those states victims heccme
private attorney generals that enforce their criminal
statutes. I wculd note that --

QUESTION: But for purposes cof the rankruptcy

law, do you normally lock to the state law tc determine

‘whether something is a collectable debt?

MR. SCHUMAN: Nc, the guestion of whether it°'s
a debt'dithin the meaning of the Bankruptcy Cocde is a

federal questicn. But in interpreting whether it is a

(3

if_debt or not I think it°®s relevant tq say, it's as a

6
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natter of fact crucial to say, that a restitution order
is punishment, not a debt.

Certainly the definiticn of a dett within the
meaninq of the Bankruptcy Code must be avplied. But
even if you apply that definiticn in those states that
force their restitution -- or allow for enforcement of
restituticn by way of a civil judgment, restitutiocn is
still nct a dett.

Fd like to explain why. Restituticn is an
integral part cf the criminal justice system. It allcws
judges the middle ground between jail on the high end
and lesser forms of punishment on the lower.

QUESTION: Reidl, I iunsth== Ut you 'lcek at the
language cf the statute, though, under the Bankruptcy
Code, it becomes a little bit tricky, because it says a
debt means liability on a claim, and a claim means a
right to payment, whether cr not it's reduced to
judgment.

So in a state that treats it as a ricght to
paymentfcn the rart of the victim, it makes it more
difficult to follow your argument, I suppose.

MR. SCHUMAN: Well, even in those cases, Ycur
Honor, that conclusion would mean that the victim would
be the creditor in Bankruptcy Court. I don®t think it's
conceivable to say that éong;ess intended that victims,

7
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wvho have already suffered enough for their crimes, would
have to come into Bankruptcy Court in order tc preserve
a restitution order from being discharged.

QUESTIONs But in any event, it wouldn't
prevent the state, in your view, from coming in and
getiting it ==

MR. SCHUMAN: Well, if Your Honor is
suggesting --

QUESTION: This is a peculiar case, though,
because here the state was also the victim.

MR, SCHUMAN: Yes, but we would =sulmit that it
makes no difference whether the state is the victim in
terms:-of the ultimate outccme.

If Your Honor is suggesting that the fact that
a victim may have a right cf civil enforcement in scme
states creates a right to prayment, it would create a
right to payment to the victim, and I don't think that
Congress intended victims to have to come inte
Bankrurtcy Court in order to preserve restitution orders
from being dischargeable.

I would add that under federal law a fine,
under the Criminal Fine Enforcement Act, can be enforced
civilly, under a new 1984 federal statute. Ncw, the
fact that a criminal punishment can be enfcrced civilly
does not somehcw convert it into an ordinary civil debi.

8
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as would a breach of contract.

A criminal fine Surély is not a debt within
the meaning of the Bankruptcy Code, and restitution is
not, merely because states may have chcsen inncvative
ways to enforce a criminal sanction.

QUESTION: Mr. Schuman, you stated the agency
or the state did not file objections to the discharge.
Is there a reascn for that? HWould you feel a little
more comfortable if they had?

MR. SCHUMAN: No, Your Honor. There is -- let
me answer the first question first. There is perhaps a
reason for that. I would not feel anv differently if
they had.

The real reason, if it is one, is that this
was the first time this issue had arisen in Ccnnecticut
and state agencies were admittedly saomewhat confused on
how to handle it.

But our position is that the state -- the
Congress did nct intend prosecutors to have to file
excepticns in PBankruptcy Court, and so it would make no
difference in our view whether we thought we should have
cr not.

QUESTTION: Yes, but a claim was filed, wasn't
it?

MR. SCHUNAN: Tﬁe ;tate did not file a proccft

9
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of claim, Your Honer, no. We did not file exceptions,
we did not file procof of claim. Our position --

QUESTION: Kr. Schuman, there's ho suggesticn
in this case that if this restitution order cr this
claim iz discharged, that the state could not =ay this
is a breach of probation and put them in jail?

MR. SCHUMAN: We concede that, Ycur Henor. 1If
this Court concludes that the restitution cbligation was
discharged, we cannot under Perez and the
anti-discrimination clauses of the Bankruptcy Ccde then
prcceed tc incarcerate the Recspcndent.

QUESTICN: You may?

MR. SCHUHAN: No, we bhelieve --

QUESTION: You may not?

MR. SCHUMAN: We believe that if this Court
finds that restitution was discharged that the
anti-discrimination clauses of the Bankruptcy Code --

QUESTION: W¥Well, it was a condition of his
prcbation that he not be -- that he make restitution.-

MR. SCHUMAN: Yes, Your Honor.

’QUESTION: And maybe he can avoid scme civil
action against him in bankruptcy, but that *s all that
the discharge dces, isn't it?

MR. SCHUMANS: TFe civil obligaticn is
discharged. The guestion is uhethe; the criminal cne

10
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is.

QUESTION: Well, do vyou concede that the
discharge of the civil cbligation means tﬁat the state
can't say he®s breached his probation?

MR. SCHUMAN: As I understood your questicn,
Your Honor, you were assuming --

QUESTION: Can ycu put him in jail for
claiming his discharge in Eankruptcy?

MR. SCHUMAN: We can't put him in jail -~ we
can put him in jail if this Court concludes that the
restitution obligation was not discharged.

QUESTION | Qhpsyesyy oy yes . Butt ifiithis

discharged, you say he's completely free of his criminal

sentence?
MR, SCHUMAN: No. No, nct at all.

QUESTIONs: Well, what is he free of?

MR. SCHUXAN: BHe's free -- she in this case is

free of the obligation to make restitution. .That is Lty
virtue of the anti-discrimination clauses.

QUESTION: But is she also free -- does her
criminal éentence -- does her probation end?

MR. SCHUMAN: No, her preobation continues.
The criminal conviction remains, and she weculd be
subject to any other --

QUESTION: But that ccndition that she make

11
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restitution is just wiped out?

MR. SCHUMAN: If this Court concludes that
restitution is a debt, yes.

QUESTICN: Mr. Schuman, are vou ¢oing to get
to the waiver pcint?

MR. SCHUMAN: Yes, Your Honor. If you're
referring to the consequences --

QUESTION: You brought up the waiver point.

.MR. SCHU¥AN: =-- the ccnsequences cf our
failure to file excepticns, yYes, Ycur Hcnor. The
state's position --

QUESTIONs:s At your own time.

MR. SCHUMAN: Thank you very much, Your
Honor.

The state's pcsition is that the ncticn that
prosecutors should have to file exceptions in BRankruptcy
Court is so irrational and leads tc absurd results that
Congress could not conceivably have intended. . it. This
nction conflicts with fundamental public pclicy.

QUESTION: May I interrupt there for just a
second. ff you had filed objections, vyou would have
protected these claims from being discharged, wculdn't
you?

MR. SCHUMAN: In all protability we wculd have
in this case.

12
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QUESTION: Well, why is it irrational, if a
statute has time tc beccme kncwn in the legal ccmmunity,
why is it irrational tc have the prosecutof Just
recognize this is one thing he has te dc in these
cases?

MR. SCHUMAN: Because in the next case it will
be extremely difficult, and in the case after that it
Wi ==

QUESTION: _Why is it difficult? I mean,
creditors always file objection. You're just another
creditor.

MR SCHUMAN: Let's say, Your Honer, the next
case is a drunk driving case in which restitution has
been imposed, a2nd which it is on occasion in
Connecticut. Now, the Bankruptcy Code has an excepticn
to discharge for injuries occurring as a result of a
driver operatina while legally intoxicated.

In Ccnnecticut, however, in order tc be
convicted of a drunk driving offense the proof is only
of a perscn's cperating under the influence cr cperating
with greater than .1 percent alcohol in his blqod. So
if that defendant who is sentenced to make restitution
in that drunk driving case then went intoc Eankruptcy
Court, the state would then have to in that case present
additional procf that not cnly was that perscn cperating

13
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under the influence, which the Connecticut Supreme Ccurt
has said is a different standard than legally
intoxicated; the state would then have to frcve part of
its case all over again.

QUESTION: You're saying some other case might
present your problem. But how about a case just like
this one., There®s no problem on a case like this, is
there?

MR. SCHUMAN: Well, ultimately we would
probably win if we filed an exception to discharge.

QUESTION: Prcbably? Wouldn't ycu certainly?

Doesn't the statute expressly -- I can't rcecmember the
secticn number -- have an express provision fcr cases
like this?

MR. SCHUMAN: Yes, Your Honor. But this case
is uvnusual in that it does fit within the express
exception.

QUESTION: Well, but that®s the cnly case we
have to decide today. It fits squarely within the
express excepticn.

‘MR. SCHUMAN: Well, I would submit, Your
Honor, that the decision in this case, if this Court
concludes that restitution is a debt subject to
bankruptcy, will affect restitution in all other cases,

in which it will be hard in some cases and impossible in

14
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other cases for state =-- for prosecutors ta file
excepticns to tankruptcy.

I would note, Your Eonor, even in the case
like this one, in which there is a neatly fittino
excepticn to discharge, that there are burdens, burdens
that Congress presumably did not intend to impose c¢cn
procsecutors.

The notion that several years after the crime
prosecutors shculd have tc start filing complaints in
Bankruptcy Court and participating as supplicants in a
federal court --

QUESTICN: .Well, that's not just the
prosecutor. Ycu have a probation department, there's a
prcbaticn officer making sure she's making her monthly
payments. If she doesn't make the payments, presumably
he follows up on it.

Don®t you have scme kind of a checkcff systenm
on people on probation?

MR. SCHUMAN: Certainly.

QUESTION: And when a person defaults, isn't
there a follow-up procedure that®s set up? And why is
it so hard to say that they have filed for bankruptcy
when you've got to file a form in the Bankrugptcy Court?

I jut don*t understand this impossibility
argument. I presume you‘;e sot good lawyers in

15
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Connecticut.

QUESTION: If this case is Eo imrortant, why
didn®*t you go into Bankruptcy Court? You éar this case
is so impertant.

MR. SCHUMAN: Acgain!, Your Haoner, In thics case
I will admit that state agencies were a little perrplexed
because this was the first time it haprened. Fut our
position is that Congress did not intend fcr rprosecutors
to have to participate in bankruptcy, and the reascn is
in part in the drunk driving case that I*ve explained.

It*s also, for example, in a negligent
homicide case. If restitution is imposed in a negligent
homicide case, there will be no aprlicable exception tec

discharge, because the only one that's close pertains tc

"willful and malicious injury.

QUESTION: What kind of restitution could ycu
have in a negligent homicide case? Is that a common
remedy in a death case?

MR. SCHUMAN: Well, in Connecticut restitution
has been imposed in a negligent homicide case to pay the
victim®'s funeral expenses, for example.

QUESTION: I see.

MR. SCHUWMAN: Now, take for examrle & drug
case. In some cases, nct in Connecticut but in other

states, restitution has been imposed in a drug sale case

16
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in order to force the defender, the defendant, to pay
the Geovernment the costs of the Covernment's underccover
operations which elicited or which broughtbout the drug
sale.

Now, there's nothing in the Rankrurtcy Code
that®s even close to a drug sale. There would be no way
that the state cr Federal Covernment, for that matter,
could file an exception in Bankruptcy Court in order to
prevent a criminal defendant from escarping the
consequences of his crime.

QUESTION: Well, ¥r. Schuran, you've certainly

given us some very good prictical reascns why we would

.want to find in your favor. Rut you're dealing with a

very complicated bankrurtcy statute, with a very brecad
definition of claim, very broad definition of debt, that

made sweeping changes from what the law was tefore

And it seems to me you oucght to devcocte some of
your discussion to, you kncw, why this isn't a debt cr a
claim as that term is defined in the bankruptcy
statute.

QUESTION: I asked you about that initially, I
think, and I still have real difficulty understanding
why this ign't a right to payment. Certainly the state
has a right to enforce the payment of the restituticn

17
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crder, and I think that argument falls awfully flat, to
say that it isn't a claim and isn't a debt.

I'm wondering why vou don't try fo fit the
thing under the excepticn in £523(a)(7), which as I
understand the code savys -- would not reguire the state
to go in and file a claim. It would be automatically
excluded under the Bankruptcy Code itself if the thing
-- if the restitution order is ccnesidered a debt for a
fine, penalty, or forfeiture, payable to or for the
benefit of a gcvernmental unit.

Now, the problem there, of course, is the
additicnal clause of "and is not cocmpensation for actual
pecuniary loss."™ In this particular case maykte it's a
pecuniary loss to the state, but in most criminal cases
it would not be, would it?

MR, SCHUMXAN: Well, we contend, Your Honor,
that a restitlution order, althouch it has a compensatory
effect and does constitute compensation in terms of its
effect, in purpose does not serve to ccmpensate people.
It serves to vindicate the societal interest. It is
punishmentzin a milder form, beceause it forces the
offender to confront the ccnseguences of its act, cof his
act, in a way --

QUESTION: (Inaudible) your loss and this
replaces it.

18
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MR. SCHUMAN: That's the effect cf it, Your
Honor.

QUESTION: Well, isn't that Enouéh to satisfy
(a)(7)?

MR. SCHUMAN:  Well, Your Honor, that is an
alternative argument. I must mention that. We believe
that £23(a)(7) does not primarily refer to criminal
fines and penalties. 523(a)(7) says that to the extent
a debt is for a fine or penalty and then gces cn. It is
not a definiticnal section.

The historical ncte and the predecessor
provision under the Bankruptcy Act clearly state, or
suggest at least, that this is designed to refer to
civil fines and penalties.

QUESTION: Well, is a criminal fine a debt?

MR. SCHUHAN: No. Criminal fines uculd stand
in the same place as criminal restitution. It would bhe
cutside of bankruptcy completely.

I think that this is perhaps clearest from the

history of the cases predating the Bankruptcy Code,

‘because, as I've stated, these cases made cleer that

criminal monetary chligations were outside of
bankruptcy.
Now, in 1978 Congress did nothing to alter
this settled view. It did expand the concept of debt to
19
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bring in matters that were outside of bankruptcy
previously because they were non-proveable or
ncn-allowable or tco contingent or unliquiﬁated. But it
did nothing to alter the fact fhat certain criminal
obligations were outside of bankrurtcy for reasons
unrelated to their speculative nature.

And the fact that Congress expanded the
concept of debt in some ways to bring in ncn-proveable
claims, but not in other ways, is the strongest
indication, or at least a stronag one, that Congress did
not intend to dc so;

The fact is, Caongress specifically stated that
the bankruptcy laws are not designed to be a haven for
criminal offenders, but are designed to give relief fron
financial overextension. That was the reason that
Congress broadened the concept of debt. It was to bring
in speculative debts.

It manifested no intention whatscever to
change the settled view of the law whereby --

QUESTION: That comment that you're referring
to in theJHouse report was really made aith regard to
the provision for automatic stays, where the Congress
was saying that criminal proceedings don't have tc ke
automatically stayed.

I don’t think that comment refers at all to

20
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wvhether a resulting criminal fine is a debt.

MR. SCHUMAN: Well, Your Honor, the comment is
asscciated in the historical note, or in t.he lecislative
history, with the automatic stay. But it would make nc
sense for Congress to exempt criminal acticns from an
automatic stay and only to then nullify in part the
result of that criminal prosecution.

‘ There was a reascn that Congress made explicit
the exception from the automatic stay for criminal
obligations or for criminal actions, and that was
because in the 1972°s, as this Court in Midlantic
observed, courts had started broadeninc the effect of
the automatic stay.

So Congress thought it wise tc srecify the
exceptions from the automatic stay, and that‘*s why it
did so with regard to criminal actions. Eut there was
no need for Congress to change the settled view of the
law that had kept criminal obligations outside of
bankruptcy altcgether.

QUESTION: 523(a)(7) isn't very helpful,
arguably ﬁot helpful in this case, because it is
compensation for actual pecuniary loss.

MR. SCHUMAN: W®ell, Your Honor, we would
submit that that might be its effect, but it's not its
purpose, and that for the most part --
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QUESTION: No, I'm saying it wouldn®t fit here
because here it is compensaticn for actual pecuniary
loss, wouldn't you say?

MR. SCHUMAN: No, I wouldn't.

QUESTICN: Why not?

MR., SCHUMAN: Well, for two reascns. One is
peculiar to this Ease, in that the amount that the
debtor had to pay was less than the amount of the locss.
Eut moving beycnd that --

QUESTIONs: Does that mean it‘*s not
compensation fcr actual --

MR, SCHUMAN: Well, it'"s certainly not full
EOmpensation. Fut moving beyond -- and it suggests that
the sentencing court had other purposes in mind in
compensating the state. Restitution was designed tc
achieve punitive purposes and not compensatory
purposes.

QUESTICN: HWell, of course. PBut every --
that'®s the purpcose of every fine, renalty, or
forfeiture. When you ucse the language "fine, penalty or
forfeituré,“ as (a)(7) does, you're assumincg that part
cf the purpose may well be penal.

But in addition to the penalty, it can"t be
compensation for actual pecuniary loss. If it's part of
each, it doesn't gualify. I assume that®s hcw you read

22

ALDERSON REPORTING COMPANY, INC,
20 F ST., N.W., WASHINGTON, D.C. 20001 {202) 628-9300



10

1

12

13

14

15

16

17

18

20

21

22

23

24

25

it. I don't kncw how else you can read it.

MR. SCHUMAN: Well, we would submit, Your
Honor, that acain restitution is not a comﬁensatory
device. It is a punitive cne, and for the most --

QUESTION: Even if it were, though, (a)(7)

~wouldn*t be very useful in most cases anyway because =--

are these restitution remedies normally payatle to a
governmental unit? In other states, are they ever
rayable directly to the victim?

MR. SCHUMAN: Not tc my knowledge. They're
usually filtered through a governmental unit, disgersed
by the governmental unit. 2ut it might be fcr --
governmental unit in the Bankruptcy Ccde is defined tc
include the state as a larger entitv. So it might --
since restituticn serves punitive purroses, it might te
for the benefit of the polity as a whole.

I*d like to make clear, however, that it
appears from the history of 523(a)(7) that it refers
primarily to civil fines ard penalties, and that
criminal fines and penalties were considered cutside cf
bankruptcy altcgether and so there was no need for ==
there would be no need for prosecutors to have to file
exceoticns to bankruptcy.

QUESTION: Well, why do you suppcse Congress
didn't say so? '
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MR. SCHUMAN: Because, Ycur Honor, it did nct
need to. And the rule that this Ccurt -- and that was
true in Midlantic as well, where there was‘a judicial
exception to the trustee's abandcnment power. This
Court found that Congress did not need to specify that
that exception would carry through, but because it did
not manifect any intent to change the prior history this
Court presumed that the Congress intended to carry it
through.

And that's certainly the case here. Now, I
would note, in addition to the burdens that I've
mentioned of filing exceptions to discharge, this Ccurt
in Imbler v. Pachtman clearly stated that a prosecuter's
energy and commitment should te to presecuting criminal
cases.

And I think it would be contrary to this
Court's prior decision in Imbler and the pvtblic policy
surrounding it for prosecutors to start becoming
bankruptcy lawyers and supplicants in Bankrurtcy Courte.
I think that there are some cases in which --

:QUESTIOH: Boh®t the U.S. Rttorney's‘Offices
have a civil division?

MR. SCHUHAN: Yes, they do, Your Hcnor, yes.
But in Connecticut state prosecutors would have to
represent the division c¢f criminal justice, and it wculd
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be I think contrary to noticns of federalism and

contrary to notions of finality for prosecutcrs to

become supplicants in Bankruptcy Court.

QUESTION: Would it cost them any more than

this case has?

HR. SCHUMAN: TI%m sSOLLY, lour ‘Honor, E didmtt

hear the guesticne.

QUESTION: Would it cost the state any more to

have gone into Bankruptcy Court than it has ccst ycu to

date in this cacse?

MR. SCHUMAN: Perhars in this case no --
QUESTION: Yes or no?

MR. SCHUMAN: No.

QUESTION: Thank you.

MR. SCHUHAN: In other cases, the ccst to

scciety will be that a person sentenced to make

restitution will be able toc ccmmerit the rerfect crime.

Schuman .

I'd like to reserve the remainder of my time.

CHIEF JUSTICE REHNQUIST: Thaﬁk you, Mr.

_He®11 hear now from ycu, Mr. Dineen.

ORAL ARGUMENT OF
FRANCIS X. DINEEN, ESQ.
ON BEHALF OF RESPONDENT
MR. LCINEEN: MNr. Cﬁief Justice and may it
25
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please the Court:

The cuestion presented in this-case is whether
under the specific facts of this case the étate was
obligatéd to come into the Bankruptcy Ccurt and file a
complaint seeking a determination of
non-dischargealbility of this criminal restituticn
crder.

And if I may please, I would just like to
address three factual mattersr before I continue with
the argument. One is, there was a statement made about
the amcunt of mcney that was teing paid under the
restitution order. The restitution order entered by the
court was in the amount of §9,9532.95. That was the
precise amount of the welfare overpayment that vas
involve&.

Althcugh the order did say that it was to be
paid at the rate of $100 per month, four HEonors will
note that in the record on page 22K there is .a reference
in the-letter that we received three years after the
discharge that the state was now seeking tc ccllect frcm

the debtor a total at that roint of $9,u482. So they

"were seeking really the full amount, less the amount =he

had paid up until that time.
And again, in the reccrd at page 44A you will
see in the comrplaint that was filed against the debtor
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for the revocation of the probation, agcain we have a
figure cf the lralance owing at $9,382.95, again seeking
the full amount of that restitution order.’ Sas ik
appear-s twice that the state was seeking the full amcunt
as the compensation.

QUESTION: And therefore it isn't a discharge
-- it is discharged regardless of 523(a)(7)?

MR. DINEEN: Therefore, I present those facts
to show.that this really is =-- that simply illustrates
that this was really compensation for actual pecuniary
loss, and therefore the non-dischargeability secticn,
523(a)(7), simply does not apply because, cne, it was
compensation fcr actual pecuniary loss; and twc, as has
been discussed, even though it had a penal function, it
would have to have a penal function for 423(a)(7) to
apply in the first instance.

QUESTION: Well, it's interesting that the
pecuniary loss language appears in the section with
resgect to a fine, penalty, or forfeiture. T[Tc you kncw
of any fines, penalties, or forfeitures that are
actually éompensation for pecuniary loss?

MR. LCINEENG: Cther than restitution, no.

QUESTION: No, do ycu think restitution is a
fine, penalty, or forfeiture?

MR. LCINEEN: If it is not a fine, penalty, or
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forfeiture, then --

QUESTION: My question is, do yov know of any
fines, penalties, or forfeitures that are tcmpensatiOn
for pecuniary loss.

MR. DINEEN: Yese.

QUESTION: What?

MR. DINEEN: Restitution, as in this case.

QUESTION: So you think restitution is a fine,
renalty, cr forfeiture?

MR. DINEEN: Yes, I think restitution is. 1I
would say it®s a form of a penalty and it does renresent
compensation for actual pecuniary loss. Our claim is if
restituticn is not at all a fine, penalty, or
forfeiture, then the non-dischargeability.ptcvision of
423(a)(7) simply would not apply at all.

So in order for it to aprly in the first
instance, we must first determine is criminal
restituticn a fine, penalty, cr forfeiture. .If it is
not, 523(a)(7) doesn 't apply.

If it is, then we look at 523(a)(7) and see
whether it applies. Indeed, 523(a)(7) has tuc
exceptions to it.

QUESTION: Yes, but if you decided restituticn

is not a fine, penalty, or forfeiture, but that there

i

"were some fines, penalties, or forfeitures that were
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compensation fcr pecuniary loss, you would certainly
conclude that Congress intended some fines to be
dischargeable if they were compensation fof pecuniary
loss.

MR. DINEEN: Yes, some fines. Some fines, if
they are compemrsaticn fcr pecuniary --

QUESTION: HKAre dischargeable.

MR. LCINEEN: :Rell, £23(a)(7) doe=sn‘'t say they
are dischargeable. It simply says they are not
dischargeable and they may be nocn =-- they may be
non-dischargeable under some other secticn.

A fine doesn't become dischargealle -- is
fact, 523(a)(7) says fines, penalties, and forfeitures
are not going to be discharged.

QUESTION: Unless.

MR. DINEEN: Unless, and one exception is if
thev're payable for the benefit of a private
individral.

QUESTION: So you think if it fit under cone of
the other excertions, so be it?

iHR. LINEEN: If it fit under one of the cother
exceptions, that it would be non-dischargeable. And
indeed, in this case, even though this was a criminal
restitution order which was ccompensation for actual
pecuniary loss and therefore 523(&)(5) did not apply, it

f
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. may well be, and we essentially concede, that under scme

other provision of 523(a) it may still be a
non-dischargeable debt, because 523(a)(u).states
explicitly that a debt for larceny is a
non-dischargeable debt. But --

QUESTION: But the creditor has to ccme in.

MR. DINEEN: But the creditor has to come in
under 523(c). And indeed, tbis Court made srecial ncte
of that particular requirement in the case of Brown
against Felson, which I would like to give Ycur Hcncrs
the citation fcr, 442 U.S. 127, a 1979 case in which it
was held by this Court that ccllateral estcprel with
respect to a state court creditor®s judgment cught nct
to apply in the Bankruptcy Court -- in that case, it was
being scught tc apply by the debtor in an adversary
procéeding relating to non-dischargeability =-- because
the issues are different.

That is to say, the creditor's judgment was
related to a collection action on the one hand in the
state ccurt, and the guestion 6f whether the underlying'
transactién was one involving fraud was a diffgrent kinﬁ
cf issue which was, as this Ccurt said, something that
belonged within the exclusive rrovince of the Eankruntcy
Court as a result of thcse amendments in 167C which
required th&t certain kinds of non-dischargealkle debts
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-- and thcse are the ones under 523(a)(2), (4), and

-- although they're non-dischargeable,

(6)

must be brouaght

intc the Bankruptcy Court for a determination by the

Pankruptcy Judage as to whether they are

not under the meaning of those sections in the

Eankruptcy Code.

And then 523(c) goes on to say, if the

dischargeable cor

creditor does nct come in -- the languadgde is very clear

-- the debt shall be discharged. And that really brings

me to the second factual point that I wanted tc make

clear, and that is in this case bceth the Office of

Adult

Probation and the Department of Income Yaintenance were

listed in the =chedules. Both were given notice by the

court of the bankruptcy, and indeed they had a total of

€6 days under the notice in which to come in and file

their complaint.

End in fact, they could have asked for

additional time to come in if they wished, but they

simply did not do so.

QUESTION: Mr. Dineen, what sort of

proceedings would have taken place in the Eankruptcy

Court if the state had filed a proof of its claim and

made an objecticn?

MR. DINEEN: Well, the ncrmal prcceeding is

wvhat we call an adversary rroceeding. They file a
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1 complaint and it simply proceeds in the manner of a

2 regular civil proceeding, as such rroceedinrgs may go in
3 federal ccurt.

4 QUESTION: What are the elements that the

5 state would have to prove?

6 MR. TCINEEN: 1In this case, it would have to

7 prove that this vas a debt for larceny. That is the
8 language in the Bankruptcy Code, so they wculd allege
9 essentially that. They would say that the taking was a

10 wrongful taking at the time of the taking and that it

1 was with intent to remain --

12 QUESTICN: Wculd the state court judgment be
13 admissible or would it be conclusive con thcse issues?

14 | ¥R. DINEEN: This Court ruled in Rrown against

15 || Felson that, although res judicata doces not apply, that

16i collateral estcppel may well apply with respect to
|

17 | issues that had been litigated in the state ccurt, with
18| respect to factual findings that had been litigated. Sc

19 || very likely a good deal of what had happened would be

20 | admissible, certainly, under the --

21; ,QUESTION: Well, Mr. Dineen, if you're right,
22; though, then a good many restitution orders that are

23 typically entered a2ll around the country, as in

24 || neéligent homicide cases, just wouldn't qualify at all,

|
25?i:would they?

i 32
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MR. DINEEN: There are some, Your Honor --

QUESTION: Well, there are manye. And it seems
tc me under your view as a practical mattef, if you're
right there will be an encrmous disincentive for any
judge in the ccuntry to ever consider ordering
restitution instead of just sending somebody to jail,
because they'll know that there is a complete incentive
fcr someone whc's struggling to meet restituticn
payments to just file for bankruptcy.

And I can't believe that if Congress had
thought about this problem for one minute, that we wculd
have a decision like we have to review here. 2nd I
think the consequences cf sustaining your rosition are
absolutely frightening, and I®d like you tc cocmment cn
it.

MR. LCINEEN: Your Hcnor, I think a good deal
of thé restitution orders that uoul@ be entered wculd
fit within the ambit of the various non-dischargeability
sections as they appear in 523(a). That is to say --

QUESTION: Some ¢f them might.

'WB. CINEEN: TYes, Your Honor. AIl the fraud,

all the false rretenses, all the.false financial

statements, all the defalcaticn, larceny, emtezzlement,

willful and malicious injury to person and prcperty --

all of those are non-dischargeable under the Eankruptcy
33
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Code, as well as others.

It may be that in certain instances where
there would be a restitution ohligation thﬁt might be
contemplated and a court at that time wculd =say, well,
this is a kind that, if the debtor were.to e, this
individual were to file bankruptcy, might be
dischargeable in bankruptcy, and therefore, just 1like
any other creditor in considering whether tc sue
scmebody or not, because if I dc and I get a judgment
and I spend all that time and money and get down to the
erd, then they're going to file bankruptcy. So why
should I do it.

Those kinds of considerations that are really
considered on a regular basis by creditors when they
proceed would be considered by a judge at the time of
entering a sentence, and he might say: Well then, maybe
I can't do it, maybe I ocught not to do it, and sco
forth.

Now, may I just adid one thing, Ycur Hohor,

-with respect to that, and it*s this. 2As this Court

decided iﬁ the case of Beardon against Georgia, there
are people who are pdor and against whom restitution
orders are entered, whc may be unable for financial
reasons tc pay the restitution order.

And as I understand the ruling in Beardon
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against Georgia, that fact alcne ought not to be a basis
for reveocking their probaticn and bringing the perscn

back in and re-instituting the sentence and the rest.

’Eut if a good faith effort had been made tc wcrk to

obtain money and so forth and wages to pay, that ought
to be taken into consideration.

And =sc there's a concern in Beardon against
Georgia about the poor person who is unable to pay the
restituticn order, and that really does dovetail intc
the Bankruptcy Code, because in the Bankrurtcy Code we
now have Section 727(b) that says that a recular
bankruptcy may be dismissed by the Rankruptcy Judge if
he finds that it would create a sulstantial ‘atuse of
that chapter.

And that means that if somebody comes into
Fankruptcy and is able to pay on their bills, but is
going to file a bankruptcy but has future income and can
pay, that kind of a bankruptcy is subject to. dismissal
under 707(b) as a substantial abuse of that chapter.
And if you then were to try and golinto chapter 13 and
file a.uaée-earner plan under chapter 13, that again is
subject to a Section 1325(b) which says that that
chapter 13 plan has get to include all of your
disposable income over thg ngxt three years.

So there®s a dovetailing of these rrcvisicns

35
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that forces somebody whec is able tc pay to have to pay
if the debt fits within the ambit of those that might be
a discharge dett in the bankruptcy.

QUESTION: Mr. Dineen, as to those, as to
these restituticn orders that the provisions of the
Bankrupntcy Code don'"t happen to prcvide for -- and yocu
must admit, it seems to be sort of haphazard as to
wvhether they will provide for them or not =-- it's nct
only a question of the judge when entering such a
restituticn order having to have in mind what the
consequences will be, as you've describe them and as any
creditor must do, although it seems strange tc analcgize
a Jjudge giving a sentence to a creditor.

It isn't only a matter of that. When these
procvisicns were enacted, there were presumably a numkter
of restitution cocrders already extant, that had already
been promulgated by state judges. And it seems to me a
very consideraltle step for the Federal Government tc Le
saying: We are going to set aside state criminal
penalties.

‘It isn't just a matter of having the:judges
having to take acccunt cf the federal law. Thev would
have been setting aside state criminal penalties on the
basis of, you must admit, less than very explicit
indication.
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MR, CINEEN: There was a time gar Letween the
enactment --

QUESTION: That's right.

MR. DINEEN: =~-- and the promulgaticn of the
code, and actually the code taking effect, tcc.

QUESTION: And you're asking us to read the
statute tc in effect amcunt tc the Federal Gcvernment
sayings: Yes, there are a lot of state criminal
penalties out there, but we're going to set them aside.
It's extraordinary.

MR. LCINZEN: HWell, yes, the Pankrurtcy Code
does establish a set of priorities, a set cf kinds cof
ccenduct that are not geing to be dischafged. And other
kinds of indebtedness obligations that are not =o
enumerated in 523(a) will then be discharged. And I
think that really represents a determinaticn ty the
Congress, the elected representatives of all the many
states, that this is the kind of relief that's going to
be available in the bankrurtcy system.

QUESTION: Well, Congress may have had in mind
only, thoﬁqh, those cobligations arising out cf_the civil
system, and perhaps it didn't hafe in mind at all
abrogating existing systems of criminal law and
procedures in the various 50 states.

MR. TINEEN: The reason why we claim that this

5 i
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prcvisicn relates to criminal fines and penalties and
forfeitures, I‘*ve stated them generally in the brief.
That title itself, "fines, renalties, and forfeitures,“
is lifted as a chapter heading in title 18 of the United
States Ccde and clearly represents criminal fines,
renalties, and forfeitures. That's the precise term.

But in additien to that, there is a harmony or
a balance in the Bankruptcy Ccde between what is
dischargeablé cn the one hand under 523(a), 523(a) for
example, and that particular non-dischargeability
Section 523(a)(7), and on the other hand what is allcwed
and what is going to be paid as allowed claims under
726.

And 726(a)(4) does set up some priorities, and
it allows fines and penalties and forfeitures ncw fcr
the first time to participate in the estate and tc be
paid. As you may recall or may know, under the old
Fankruptcy Act, Section 57(j) did not allow renalties
and forfeitures. There were not --

QUESTION: They were not discharged.

MR. DINEEN: That is correct, they vere not
discharged nor were they allowed. And sc here we have a
ma jor change.

QUESTION: And you didn't have tc file.

MR. DINEEN: I beg your pardon, Your Honor?
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QUESTION: You didn°®t have to file. You
didn't have to file a claim or anything else.

ME. FINEEN: You did not have to'file a
cléim.

QUESTION: And they weren't considered a
debt.

MR. TINEEN: That is correct. The raticnale
that had developed was that fines and penalties wvere not
considered debts, and the language that was used in
those cases was because they wWere not rroveable. Tebt,
as you recall, under-the old Bankruptcy Act had within
it in the definitional section that it had tc ke
proveable, as well as in the discharge secticn saying
that you were discharged from ycur proveable debts. Sc
twice the concert of proveability appeared in the old
Act.

Proveability --

QUESTION: How would restitution have been
treated under the old Act, restituticn orders? They
were certainly in existence then.

fHR. LCINEEN s Nellf it*s interesting, Your
Honor --

QUESTION: You said a while agc that a
restitution order, a crim}na} restitution order, could
very .well be ccnsidered a fine, penalty, or fcrfeiture.

39

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



10

1

12

13

14

15

16

17

19

20 ||.

21

22

23

24

25

18 ||

MR. DINEEN: And as I said --

QUESTICN: And hence, under the gld law it
shouldn't have been dischargeable, shouldn}t have been
proveable, wouldn't have been a debt. So how did it
suddenly btecome one?

MR. LINEEN: Eecause the Congress made a
significant change both in the definiticn cf what is a
debt, what is a claim, and the legislative history that
this Court has cited in the case of Ohio against Kovacs
said it"'s the troadest possible definition. Sc that all
possible claims, all possible cblicaticns, will be
treated in the btankruptcy case.

That is the language in the legislative
history that this Court cited in Ohio against Kovacs.

QUESTION: Did the non-dischargeability of

fines and forfeitures under the o0ld law aprear in the

non-dischargeahbility secticn?
MR. DINEEN: Under the old law, no.
QUESTION: No, it didn*t. But it dces here.
MR. PDINEEN: Yes.
rQUESTION: And you don't have -- to say
something is ncn-dischargeable, you're excluding those

claims or debts that are not dischargeable?

MR. LINEEN: You're saying that they're not
dischargeable, but on the other hand you're allowing
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them --

QUESTION: Well, you're saying the reason
they're not dischargeable, the reason you éay that
they*re not dischargeable is lecause they are a clainm,
and you want tc exclude certain claims from
dischargeability.

MR. LCINEEN: Yes, I'm sayinag fines and
penalties and forfeitures are --

QUESTICN: Otherwise it wouldn®t be in (a)(7).

ME. PINEEN: That®s correct. They are
non-dischargeable.

QUESTION: So that tends to support vour
argument that fines and penalties are debts, because
ctherwise they wouldn't be exc¢cepted from discﬁarge.

MR. TINEEN: Precisely, Your Hocncr. They

~would not --

QUESTION: (Inaudible) possibilities, of
course.

.MR. DINEEN: That's a possibility. But I
think when you look at the 1973 Commission repcrt, which
for the first time in the evolution of the Eankruptcy
Code talks about introducing this question of whether
fines and penalties ought to te discharged or not, it
says in the legislative history there in the 1973
€Commission report that rpricr to this fines and penalties
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had not been discharged because they had nct teen fcund
tc be prcecveable.

And it says, it is well settled,.and they cite
Collier. And if you lock at the Cellier secticns, there
are these cases, the criminal fines, the criminal
penalty cases. They're all there.

That *s exactly what the Commissicn report was
talking about.

QUESTION: But the non-dischgrgeability,
so-called, wasn't written intc the statute, was it,
under the old law?

¥R. DINEFENG: Under %he old Iaw, it was net, it

"Was note.

QUESTION: You couldn't find anything abcut
fines and penalties in the old law.

MR. DINEEN: OCnly in the allowability section,
87(j), which said penalties and forfeitures were not
allowed.

QUESTION: Not allowed.

MR. DINFEN: Put in the dischargeability, no,
ycu could not find it. And what the courts had

-

developed was this concept that they were not rroveable,

therefore, because we had proveability in thcse days,

they could not be discharged. If they're not rroveable,

they're not dischargeable.
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What I'm saying is that the code has abolished
proveability, has enlarged greatly the whole concept cf
claim and debt, and has included ncw, as the legislative
history says, all possible claims to ccme within the
bankruptcy case.

QUESTION: But claims or debts are still
allowable or nct allowable.

MR. LCINEEN: Yes, fines and penalties and
forfeitures are now allowed and will be paid, but they
have a reduced level of priority in the code. But it
goes on to say, for the first time explicitly, fines and
renalties and forfeitures now explicitly are
non-dischargeakble.

But the code makes twc exceptions to that.

Cne is if they're payable to a private individual and
the other one i; if they represent compensaticn for
actual pecuniary loss. Those are the excepticns, which

simply means then that we are thrown tack cn. the other

non-dischargeability section in 523(a).

QUESTION: Is it possible that that seccnd
exception; not for pecuniary loss, might mean ;ess to
the Government itself, the governmental entity imposing
the fine, and be limited to that? Do we have enough
history about that phrase to know what was intended?

MR. LINEEN: Well, we have some histcry akcut

43
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the phrase to the extent that really that language came
cut of 57(j). The language in part came from the
Commission report, which talks about and ﬁakes it very
clear that certain kinds of fines are going to be
discharged. The Commission repcort says that.

So there is a blendinge. There is a blending
cf the lancguage that came from the 1973 Commission
report cn the cne hand and there is the histcry that we
had under 57(3) on the other hand, because that said
penalties and forfeitures are noct allowed except as they
may be compensation for pecuniary loss.

In that case, there were some criminal costs.
There were two cases. There "was a Buckingham Trust case
and there was a In Re Capanigri case, both of which held
that, although criminal fines would not be allowed tc
particiﬁate in the distribution of the estate in a
bankruptcy casec, those costs that were taxed represented
pecuniary loss to the -- these were fines and penalties,
so that those costs would be allowed and wculd be raid
out of the estate.

‘So that history comes out of, toc some extent,
ocut of 57(j). I must say that the 0ld cases that are
cited in the Petitioner®s brief, really all of them up
to 1978 represent these situﬁtions of fines and
penalties. 3
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Criminal restitution appears in the Mosescn
case, which is a 19748 case, which is after the
Commission repcrt had been prepared. %nd’then there's
ancther one, the ¥Washburn case, a California case, 1979
case, which is after the Ccde was enacted.

So there had not really developed -- I don't
think it is fair to say that there had developed a
judicially created concept within the meaning cof
Midlantic that criminal restitution crders are not
debts. I don't think that that had develored as suche.
I think the only case that we had cn a criminal
restitution order up to 1978 was that Yoseson case, a
New York trial court case.

QUESTION: (Inaudible)

HB: CINEEN: Up to, up to. The claim is made
that since there was a judicially developed concept,
that that gets carried cver intc the cocde.

QUESTION: I see.

MR, L[INEEN: And I®*m saying there wasn't any
judicially developed concept in existence with respect
to criminél restitution orders at the time of the
enactment of the code. We only had that one case. At
least that®s the only one that's cited.

QEESTION's. But it yas perfectly clear that
criminal fines --

4ce
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MR. PINEEN: Absolutely.

QUESTION: -- were not prcveable, they weren't
ccnsidered proveable claims.

MR. DINEEN: That is correct. That is
absclutely correct, and that was the tasis on --

QUESTION: Well, it seems to me that if you
say that a criminal restituticn order should be treated
as a fine, penalty, or forfeiture, that you would treat
it just like.a criminal fine, a real criminal fine.

MR. TCINEEN: Yes, and with respect --

QUESTION: And that the courts should have
been deing it that way under the old law.

MR. LCINEEN: And with respect to criminal
fines and penalties, the code has very explicitly now
dealt with that in a manner quite different from the way
it did under the Act. It has now explicitly stated that
fines and penalties and forfeitures are being dealt
with, but they're being dealt with as: one,.
non-dischargealtle to the extent that they are true
fines, penglties, and forfeitures; and two, they're
being deait with because they are being alloue@ tc
participate in the estate,

QUESTION: But only if -- only if the state
files a claim, isp't that right?

MR. TCINEEN: Yes, of course. The state has to
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file a claim in order to participate in the distributicn
from the estate.

QUESTION: And the code doesn't éav in so many
words that it‘'s criminal fines, penalties, and
forfeitures. It says fines, penalties, and forfeitures,
doesn*t it?

MR. DINEEN: That is correct.

QUESTION: So that it®s possible to construe
it as meaning cnlvy civil fines, penalties, and
forfeitdres?

MR. DINEEN: T decn't think so, Ycur Honor. 'I
don't believe it is, because of the history that we have
under 57(j) and because of the history, the legislative
history we have in the 1973 Ccmmission repcrt. I think
it's very clear that what's being talked atout in the
references to Ccllier's there and in the reference to
fines and penalties being non-proveable is these
criminal fines and penalties, these very cases.

QUESTION: Well, were civil penalties
proveable under the old statute?

'MR. CINEEN: Penalties were treated as
prenalties.

QUESTICN: Well then, I don't see why that
necessarily prcves your pointe.

MR. LCINEEN: Eecau;e the doctrine that had
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developed was this doctrine with respect to criminal
fines and penalties. In the Farker case, a civil
penalty was found to be dischargeable. So'thete was a
diversity of view with respect to civil penalties.

QUESTION: Mr. Dineen, are yocu sur€ ~-- are you
entirely confident that you're not going to win the case
and Jose the ‘client? _Is' 1t clear to you that fthe
conseguence of the discharge in bankruptcy will not be
the ability of the state to revoke the parcle, one of
its conditions not having been met, or the probation?

MR. LCINEEN: Well, the debtor will remain on
probaticn. Th= debtor is on grobation, and there are
conditions --

QUESTION: I'm not talking about remaininge.
Cne of the conditions :of the probation was thath the
debtor pay these particular amounts. YNow, to be sure
the obligation to pay them has been removed by the
Bankruptcy Act if you win this case.

Does that mean that the state cannot revoke
the probation?

'MR. CINEEN: Well --

QUESTION: Since one of its ccnditicns, thanks
to the surervening power of the Federal Government, has
not been met?

MR. TINEEN: It would be our claim that it
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could not revoke the probation solely cn the basis of
her refusal to ray after it has been discharged. If
they revoke the probaticn sclely on that Hasis, our
claim would be that that would violate 525, the
anti-discrimination clause in the Bankruptcy Ccde.
Indeed --

QUESTION: (Inaudible)

MR. DINEEN: Yes, Yes. That really evolves
cut of the Perez against Campkell case, Your Hcnor, and
that'"s a provision in which the Congress has really
adorted the Perez against Campbell ruling and elaborated
and enlarged urcon it and said that a governmental unit
cannot discriminate in granting any kind of tenefits cr
wvhatever on the basis sclely because scmebcdy either
filed a bankruptcy or discharged a debt in bankruptcy.

So 525 has taken the Perez againcst Campbell
ruling and really codified it now into the Bankruptcy
Code and enlarged upcn it.

QUESTION: (Inaudible) If this restituticn

sorder -- do you think this restitution order was

enforceable in court before bankruptcy? Cculd somebcdy
sue on it? Could somebody actually collect ité

MR. TIREEN: It was enforceable in the sense
that the probation‘officer could, if she wasn't paving

-- and in fact, I should point out she wasn't paying fecr
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three years. _We sent a letter --

QUESTION: All right, but not otherwise? The
person the money went tc, I mean --

MR. DINEEN: Ch, Yes, they could have sued
them -- they cculd have sued her fcr the debt.

QUESTION: Well, the discharge certainly
prevents suing.

MR. CINEEN: Ch, yes, there'®s no gquestion.

The Bankruptcy Court and the district court --

QUESTION: But why should it alsc prevent the
state from saying, well lock, whether we can sue or nct,
there'®s been a breach of our condition and we're going
to put you back in jail? Why do ycu think that vioclates
the bankruptcy law?

MR. DINEEN: I believe that violates £25 of
the Bankruptcy Code because --

QUESTION: Has anybedy ever tested that out?

MR. [INEEKN: Well, we're not there yet, I
don®t think.

QUESTION: Does your argument on this point gc
so far as to say that the judge at the time he imposes
sentence, including the restitution order, could make it
a condition of parole that the defendant not file any
bankruptcy proceeding during the period of parcle?

MR. DINEEN: I khi;k the judge, in the

5¢C
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this kind of case.

situation where it°®s the kind of a debt, let'®s say, that

:would not --

QUESTION: This kind of case. Let's stick to

¥R. DINEEFN: Ok, in this kind of case I don't
think the judge could make that condition, tc answer you
very directly on your question. But I think in this
kind of a case the judge wouldn®t need to, because the
judge would know now, and everfbody would know, that the
prosecutor simply has to come in and file a complaint to
determine non—dischafgeability.

But if the judge wanted to as a condition of
the:rorder say, I*m ordering ycu toc pay restitution and
I'm also ordering that you not file a bankruptcy, as a
conditicn of bankruptcy =--

CHIEF JUSTICE REHNQUIST: Your time has
expired, Mr. Dineen.

MR. LCINEEN: *‘Ch, I'm sorry. I was trying tc
answer His Honor's guestion.

CHIEF JUSTICE REHNQUIST: It is expired.

‘MR. DINEEN: Thank you, Your Honcrs.

CHIEF JUSTICE REHNQUIST: Mr. Schuman, you
have four minutes left. D¢ ycu have anything more to
say?

REBUffAL‘nRGUMENT
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OF CARL J. SCHUMAN, ESQ.
ON BEHALF OF PETITIONERS

MR, SCHUMAN: Yes, Mr. Chief Justice.

If Congress had intended to work a wholesale
change in criminal justice whereby large grovrs of
restitution orders in crimes such as negligent homicide,
druas, and, as I°'ve pointed out, in other crimes, surely
it would have Lkeen explicit. It was not..

Now, not only are there large categories of
crimes in which restitution orders would be
dischargeable without any remedy for the state, but
there's a cateqgcry of bankruptcy in which a dektor could
escape other restitution orders. If a debtcocr went into
chapter 13 instead of chapter 7 as in this case, there
would probably be no aprlicable exception to discharge
for any sort of restitution order, because the only
exceptions to discharge in chapter 13 pertain to
long-term debts and alimony or child support.

There is no larceny exception to discharge in
chapter 13. Sc if this Court rules that restitution is
dischargeahle, then defendants ordered to pay
restituticn may just circumvent it by going into charter
T3

The second point I would like to make is that
the state believes that its inability or its rossible
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inability to incarcerate a perscn who has -- for failure
to pay restitution when the restitution has been
discharged, if this Court so rules, is an interpretaticn
of Perez v. Campbell.

Now, it may be pcssible that what the Perez
Court really meant was tha£ the debtor in tankruptcy
gets a clean economic slate, tut does not get a clean
criminal record as a result of a bankruptcy discharge.

Thank you very much.

CHIEF JUSTICE REHNQUIST: Thank you, ¥r.
Schuman .

The case is submitted.

(Whereupon, at 2:50 pe.m., the argument in the

abcve-entitled case was submitted.)
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