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IN THE SUPREME COURT OF THE UNITED STATES

-------------- - - - -x

CHARLES ATCINS, CO!5IS31DM2R , s

MASSACHUSETTS DEPARTMENT CF i

PUBLIC WELFARE, t

Petitioner t

v. & No. B5-632

SANTOS RIYERA , ET AL. *

---------------- - -X

Washington, D.C.

Monday, April 21, 1986 

The above-entitled matter came on for oral 

argument before the Supreme Court of the United States 

it 11i51 O ' O 1 OS < i.9.

APPEARANCES*

H. REED WITHERBY, ESQ., Assistant Attorney General 

cf Massachusetts, Boston, Mass.* on behalf cf 

P et it ion er •

JERROLD J. GANZFRIED, ESQ., Assistant tc the 

Solicitor General, Japartaa.nt of Justice,

Washington, D.C.; on behalf of the United States, 

is amicus oariaa, in support of Petitioner.

RENE H. EEIXACH, JR., ESQ., Rochester, N .Y.g 

on oehalf of Responlaats.
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PIDJEEDINJS

CHIEF JUSTICE BURGER* Mr. Sitherly, I think 

you may begin vhenevec you're ready.

ORAL ARGUMENT OF 

1. REED ?ITHES3Y, E3Q.

ON BEHALF CF PETITIONER

MS. WITHERBY; Thank you, Mr. Chief Justice, 

and may it please the Court.

The issue is this case is whether a 1982 

amendment to th a Meiicaii statute makes it unlawful for 

states tc use a six month spenddown for determining 

Meiicaii eligibility for tie medically neeiy. The 

spenddown is the mechanism by which applicants who have 

more income than is necessary to provide their basic 

subsistence neeis my stilL become eligible for Medicaid 

after applying their excess income to medical costs. It 

operates essentially like the deductible in a health 

insurance policy.

Since 1966, the Secretary cf Health, Education 

and rfelfare, ani after him the Secretary of Health and 

Human Services, have authorized states to use a period 

of six months for determining the amount of the 

spenddown, and most states which have chosen to extend 

their Medicaid coverage tc the medically needy have dene 

so on that basis.
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The Massachusetts Sio re me Judicial Court, 

hcwever, ruled below that a 1982 amendment tc the 

Melicail statute requires states to use a one month 

spenddovn. The Supreme Judicial Court based its 

decision upon interpretation of the federal Medicaid 

statute which nas since been explicitly rejectei by the 

Onited States Court of Appeals for the First Circuit and 

the Jnited States Court of Appeals for the Second 

Circuit.

The decision below is wrong because it ignores 

the language ail legislative history of the 1982 

amendment and the Secretary's regulation which was 

adopted and is maintained under an express delegation cf 

autnority which has never been aaenlai.

This case presents a pure issue of federal 

statutory construction, and the most important facts 

relate to the structure of the Medicaid program.

Medicaid provides federal financial assistance tc states 

whin moose to gay Eor aelical cace for certain groups 

of needy individuals.

States that elect to participate in the 

program .must provide Meiinii coverage to the 

categorically needy, that is these individuals who are 

receiving cash assistance unier either of the two major 

federal categorical welfare programs, the AFDC program

4

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6
i

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

for families with dependent children, or the

supplemental security income program for the aged, 

blind, or iisaolad.

Individuals who are receiving cash assistance 

under either of these programs have only enough income 

to meet their basic maintenance needs for food, 

clothing, and shelter, and have nothing left ever tc pay 

for medical cars. Fney are automatically eligible for 

Bedicaid without a spenddovn.

Participating states are not required as a 

general matter to provide Bedicaid benefits to any other 

group cf individuals. However, states may cheese tc 

provide benefits to one or more optional categories, the 

most significant of which is known as the medically 

needy.

In order to gualify as medically needy, it is 

necessary first to meet the categorical requirements for 

either AFDI or SSI, in this case AFD3. Need for medical 

assistance under the medically needy program may be 

established in one of two ways.:

First, since the medically needy in one 

standard, the means test established under the medically 

needy program, is oEtaa higher than the means test for 

AFDC, eligibility may be established on the basis of 

income.
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llteraatively, an applicant who nas income in 

excess of the medically needy income standard may still 

qualify as medically needy on the basis of his or her 

medical costs. This process, whin applies only to 

Medicaid applicants vhc have already been determined tc 

be ineligible on tie basis of their income, is known as 

the spenddown.

For example, the first named plaintiff in this 

case, Ms. riiveci, nil net income of about Sj100 a month 

more than the medically needy income standard for a 

month. Her spenddown liability, in tie nature of a 

deductible, was six times that amcunt cr abcut £-600, and 

applied for a six aoith perioi.

If she'had incurred p600 of medical costs at 

any point during the six aontn perioi, Meiicaii would 

have paid for any further medical costs during the 

period. However, is. Sivera incurred medical costs of 

only $314 and therefore Medicaid paid for none of those 

costs.

It- happened that the entire was incurred

during one month. Under a one-month spenddown, Ms. 

Rivera would have been liable only for the first 5J100 

and Medicaid would have paid the remainder.

The amount of the spenddown deductible is what 

is at issue ir. this case. Although the Secretary since

6
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1966 has permitted states tc use a six-month period tc 

m a i s a r a available excess iucoiia for this ietarnination, 

the court below held that a one month period must be 

used.

Foe this ruling It raliai upon a 1982 

amendment, part of the Tax Equity and Fiscal 

Responsibility Act of 1982, TEFRA , which requires states 

to use the same methodology which would be employed in 

the applicable cash assistance programs, in this case 

AFDC, for letecni.niig the income ani resource 

eligibility of the medically needy.

The court below asserted that the length of 

the spenddown period is part of the methodology for 

determining income eligibility, and concluded that the 

amount of tha spanliown must ba calculated using one 

month’s excess income, since AEEC eligibility is 

determined on a monthly basis.

This ruling is simply incorrect. Tha langth 

cf the spenddown is net part of the methodology for 

iataraining income eligibility uniar the AFDC program. 

That methodology does not include taking into account 

medical costs at all.

If Ms. Rivara hai appliai for AFDC, har income 

eligibility would have been determined without regard to 

har aaiical costs, and in fact when she applied for

7
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Maiicaii as aelicaLly neely bar inroma was determined by 

that same methodology and she was determined to be 

ineligible cn the basis of her income.

The spanliown is an extra step, unigue to the 

medically needy, which is net pact of the determination 

of income eligibility. It cannot be determined under 

the same methodology, because eligibility on the basis 

of medical costs through the spenddown is the most 

fuaiameatal liffaraaca between tha categorically needy 

and the medically needy. It is what distinguishes these 

two groups from each other.

The scope of the sane methodology which would 

be employed language is made very clear by a 

consideration of tha dynamic which generated it. The 

term methodology had its genesis in new regulations 

which the Secretary issued cn September 30, 1981, tc 

implanant tha 3minus Budget ^conciliation Act of 1981,

OBRA.

Prior to OBRA, the 

states to use the 3 am a rulas 

income in the medically need 

in tha uni a dying categorical

Secretary had required 

for evaluating items of 

r program as would be used 

program, in this case

AFDC.

At the same time, 

autnorizad the use o£ a six

the Secretary since 196 6 had 

month period for determining
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the spenddowa, a period which was not tied to the budget 

period cf the underlying programs. CEFA included a 

provision aimed at giving states greater latitude in 

defining the scope of their medically needy programs.

The Secretary interpreted this provision 

broadly, explaining in tae Federal Register that states 

are no longer required to apply a uniform methodology 

for treating income and resources. The new regulations 

required simply that the methodologies to be used be 

reasonable. The six month authorization was net 

changed.

The TEFRA amendment was clearly a direct 

response to these changes. The amendment was part of a 

section headed "Technical corrections from the Omnibus 

Eudget Reconciliation Act of 1981." And after reviewing 

the enactment of D33\ and criticizing the Secretary's 

response to it, the House Commitee report stated s "This 

ameoiient nak.es clear that the Department has ao 

authority to alter the rules that applied before 

September 30, 1981, with respect to medically needy 

income levels, medically needy resource standards, and 

the methodology for treating medically needy income and 

rasourcas. Tha Oomaittaa bill reaffirms the financial 

requirements previously in effect for the medically 

needy."
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Ani it that point, the House report cites 

specifically the Secretary’s regulations which were in 

effect prior tc OBRA, including the six month 

authorization.

CHIEF JUSTICE BURGER* lie’ll resume there at 

1*00 o'clock.

(Whereupon, at 12*00 nocn, oral argument in 

the above-entitled case was recessed, to raconvana at 

1*00 p.m. the same day.)
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AFTERNOON SESSION

(12455 p . m . )

CHIEF JUSTICE BURGERi Hr. Wither by, you may

continue.

RESUMED ORAL ARGUMENT OF 

H. REED WI1HEEBY, ESC.

. ON 3EHALF OF PETITIONER

MR. WITHER BY* Thank you, Mr. Chief Justice.

Now that I *va raviawai the context of the 1982 

TEFRA amendment and its legislative history, the 

question is what lessons there are to be learned from 

that history.

The first lesson is that Congress' use cf the 

tar* "uthoiology" was employed in TEFRA in direct 

response to the Secretary's use of the term in the new 

1981 regulations implementing OBRA. That use cf the 

term claarly dii not encompass tha soanliown or the 

length of the budget period .

This is a strong indication that Congress* use 

of the term "methodology" also did not include or 

encompass these subjects. Mere broadly, the dynamic cf 

tha TEFRA aaani.mant was ona of continuity, not of 

change. The clearly stated Congressional purpose was to 

correct, to undo the Secretary's 1381 changes, and to 

reinstate the pre-OBRA regulatory scheme. In that

11
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scheme, the Secretary expressly authorized the six month 

spenddown.

Indeed, Congress expressly reaffirmed the 

financial eligibility regulations which were in effect 

prior to 03BA, including specific listing of those 

regulations, among them the six month spenddown 

authorization.

This is totally Inconsistent with the 

Respondent’s argument that it was Congress’ intention to 

render that regulation unlawful. TEFRA itself describes 

this amendment as a technical correction. The 

imposition of a one month spenddown corld net have beer 

fairly described as a technical correction. It would 

have been a dramatic expansion in the midst of a 

cost-cutting statute of the scope of the medically needy 

program in 25 oat of the 32 jurisdictions that* 

participated in that program.

The six month spenddown serves an important 

role in the medically needy program in the state’s 

choice to focus its resources in the medically needy 

program upon those applicants who are most in need. 

Congress in 1982 had no intention to, and did not, 

prohibit this widespread and important practice.

If the Court has no further questions, I’d 

like tc reserve the balance cf my time.

12
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CHIEF JUSTICE BURGER* Very well

Mr. Gaazfried.

oral argument of jerrold j. ganzfried, esq.

FOR THE UNITED STATES AS AMICUS CURIAE 

IN SJPPDST OF PETITIONERS 

MR. GANZFRIEDi Thank you, Mr. Chief Justice, 

and aay it please the Courts

I*d like to explains first, why the 

Secretary’s regulation is reasonable and should be 

upheld* and second, why this Court should reject 

Respondents’ efforts to change the Medicaid program in a 

way that Congress has expressly rejected.

This rasa presents a classic situation where

the manner in which the Secretary has implemented the
\

statute should prevail. Congress delegated broad 

authority to the Secretary in this complex area, so his 

regulations are entitled to legislative effect.

In addition, this case peasants every factor 

pointing to the conclusion that the agency’s view should 

be upheld. The subject matter is technical and 

complex. The agency has longstanding expertise and was 

intimately involved in the drafting and consideration of 

the Madicaii Act. Following enactment of the statute, 

the agency immediately interpreted it in the way that is 

now being challenged.

13
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And the provision containing the six mcnth 

spenddown appeared ia the /ary first handbook issued 

under Secretary Gardener in 1966 and in the first 

Medicaid regulations issued by Secretary Cohen in 1969.

QUESTIONS Yes, but isn't it true that the 

"same methodology" language wasn't in the statute at 

that time?

MB. GANZFRIEDi It was not. But as Mr. 

Witherby has explained and we explain in the brief, the 

"same methodology" language has nc bearing cn the 

spelldown. It's gaite clear that Congress had no 

intention fcr it to affect it.

2BESTIDN; Of course, that's really the issue, 

isn't it, whether the "same methodology" language has 

bearing on the spenddown? Isn't that really what we're 

supposed to decide?

MB. GANZFRIEDi That's ultimately an issue 

that we get to, that's right. Now, in getting to that 

issue, let me point out that the Respondents acknowledge 

that for tna period up to 1981 at least, and possibly up 

to 1982, it was perfectly lawful for the Secretary to 

permit states to have a six month spenddown , and 

therefore in effect they concede tnat they would have 

been ineligible for Medicaid prior to CBRA.

Their arganent, in addition to running into

14
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all Df the problems that Me. Witherby has addressed, 

also runs directly intc a brick wall in the legislative 

history of OBRA itself. Tne House conference report, in 

describing the changes in 1981, said that nothing would 

allow the states to cover individuals not covered under 

currant law.

That's at page 970 of the conference report. 

It's not cited in our brief, but it is in the state's 

brief.

And that I submit is really the end of the 

argument on the "same methadoLogy” which would be 

required under the appropriate state program language. 

Sow, it also indicates, as does the legislative history 

of the technical corrections in TEFBA, that Congress has 

specifically.and expressly indicated its approval cf the 

Secretary's longstanding regulations.

Equally as important, the regulation is 

perfectly reasonably and consistent with the statutory 

objectives. The Meiicaii program is premised on 

Congress's desire to assure that the most needy receive 

assistance in paying for medical care.

Under the Secretary's regulation as 

implemented in Massachusetts, Respondent Rivera had tc 

incur 5601.30 in meiical expenses luring a six month 

period in order to qualify fer Medicaid fer the

15
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remainder of th e period. She claims instead that she 

should have qualified after her medical expenses reached 

£ 100.30.

But it nnaot seriously be questioned that 

with the same two people, identical in all relevant 

respects and with the same income, the one who has 

medical bills of 5J600 is more needy than the one who has 

medical bills of only $100. The statute's aim is to 

provide benefits to these with the greatest need, and 

the regulation at issue here serves that purpose.

Now, I've addressed some of the legislative 

history that indicates why the Respondents' argument is 

incorrect with respect to the 1981 and 1982 amendments.

I would alsc like to mention briefly, as we discuss in 

greater detail in our brief, why Respondents' view makes 

no sense even on the face of those amendments.

The basic distinction between the medically 

needy and the categorically needy is that the medically 

needy have, excess income, income above the state's level 

of need. Since speaidown refers exclusively to excess 

Income, it has no application whatever to the 

categorically needy and no counterpart in the cash 

assistance programs.

Uhy? Because the categorically needy by 

definition have no excess income. To put it another

16
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way, insofar as this case is concacasi, categorically 

needy eligibility is based solely on incene. After 

failing to gualify on that basis, the medically needy 

are given a second chance based on their medical 

expenses.

Spenddown refers to expenses, and it therefore 

has no counterpart in the cash programs, where medical 

expenses play no rale in eligibility. In short, there 

is nothing comparable in the cash program that can be 

transported into this context as the "same methodology" 

which would be employed to the Medicaid methodology 

pregra ®.

In light of the difficulties that the 

Respondents have with the language in'the statute as 

amended, and in light of the fact that the legislative 

history demonstratas that Congress had no intent to do 

what the Respondents argue and the court below held, and 

in fact specifically reaffirmed the regulation that had 

been in existence for at that point 17 years, now about 

20 years, it is cur position that you can’t ask for a 

clearer iniication that Congress agrees with the 

spenddown approach taken by every Secretary since 

Medicaid began.

Congress delegated to the Secretary tne 

difficult and complex task of deciding how the limited

17
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resources available for medical assistance can most 

effectively reach those most in neai. The spendiovn 

regulation accomplishes that purpose in a way that 

Congress has never changed, and indeed has expressly 

approved.

Accordingly, we submit that the judgment cf 

tha Supreme Judicial Court of Massachusetts should be 

reversed. Thank you.

CHIEF JUSTICE BURGER.: Mr. Reixach.

ORAL ABGUHENT OF 

RENE H. REIXACH, JR., ES3 .

ON BEHALF CF RESPONDENTS

MR. REIXACH* Mr. Chief Justice and may it 

Flease the Court»

Tha courts below correctly construed Section 

(a)(10) cf the Medicaid statute as invalidating the six

month income budgeting policy by relying on its clear
\

statutory language and also by giving some secondary 

meaning to the legislative history and the events 

surrounding its enactment.

Both the trial court and the Supreme Judicial 

Court in fact in doing that followed the three-part 

analytical framework for statutory interpretation set 

forth by this Court two years ago in the Chevron case. 

That framework, of course, is first to look at the

18
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language of the statute; xt, if the language is not 

clear, tc lcck at the legislative history* and finally, 

as a third step and only if the first two steps are not 

determinative, to look, at the views cf the agency and tc 

giva them some degree of deference.

The problem, we submit, with the argument cf 

the state and the United States is that they ignore that 

sequential approach and in fact attempt to giva 

deference tc the views of the Secretary at stages one 

ani two of that analysis, where no such deference is 

due .

Moreover, in the unique circumstances cf this 

casa, whara tha Secretary onca had a ialagation of 

legislative authority and was under that old version due 

considerably greater deference and Congress withdrew 

that in the context of a disputa about eligibility for 

Medicaid, the views of the Secretary are in this unique 

situation aatitlal to no dafarence.

Let's look first at the plain language of the 

statute. It is not simply about a methodology in some 

sort of a vacuum, but rather about determining income 

eligibility. And it is undisputed that income 

eligibility both for the 331 cash program and for the 

aid to families with dependent children program is 

determined monthly.
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That change was made in 1981 and in many ways 

is the real change that was made in the programs here. 

What the state and the Secretary are arguing is 

essentially what was argael unsuccessfully by the 

Respondents in the case of Schweiker versus Began 

several terms ago, that Congress didn't understand what 

it was doing when it-enacted the plain language of the 

statute.

*ni hare, 

the intelligence of 

interpret a statute 

didn't know what it

as in that rase. 

Congress, and the 

on the assumption 

was doing. Let's

that simply demeans 

Court should not 

that Congress 

look at a concrete

example •

Under the rash welfare program, somebody can 

apply and be eligible for benefits for a single month.

If their financial circumstances improve, they will be 

ineligible in the next month. But they're still 

eligible for that one initial month cf application.

Heiiraii Ear the medically needy is 

different. Eligibility for a single month in 

Ha ssarh use tts under the six month regulation is 

impossible. It's six months or nothing.

This we submit really demonstrates the problem 

with the state's whole argument, which is that it 

ignores the fact that income always has a time
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component. The statute is about determining eligibility 

basal on income, and you can't talk about that without 

reference to time.

To say that the Respondent Ns. NcKenna had 

$531.56 of income says notniag unless you know whether 

that was daily, weekly, monthly, or whatever.

Now, of coarse, at this stage of the statutory 

analysis the Secretary is net entitled to any particular 

deference. This makes sense, of course, because 

otherwise there would be a serious separation of powers 

problem. In almost any case, a clever attorney wculd be 

able to find soma ambiguity and the executive branch 

wculd have the final say about what the statute means.

Host recently that policy has been reiterated 

in the American Citation Society case which this Court 

is going tc hear on the last day cf the tern cn ether 

grounds.

And it's in this respect that we submit that
i

the Second Circuit in its De Jesus versus Perales case, 

on which the Petitioners rely, erred. In that case the 

court, Judge Friendly, agreed with the Respondents here 

that a "literal reading" of the statute supported the 

view of the plaintiffs.

But then it went on to say, we are nonetheless 

going to defer to the views of the agency. That simply
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we submit is incorrect. The longstanding nature of an 

agency policy has never been enough to justify its 

violating the plain language of the statute, 

particularly where there’s teen nc showing that Congress 

was specifically aware of the policy and did not in any 

way affirm it.

Now, the state argues at some length that the 

statute doesn't apoly because there is no speniiown in 

the cash programs and therefore they say it can't apply 

in the medically needy program. The state's argument 

about the medically needy program, and it was reiterated 

by the Sclicitcr General, says the principal difference, 

in fact, they say, between the categorically needy and 

the plaintiffs here. Respondents, the medically needy, 

is the existence of the spenddown.

But as the Massachusetts example given by Mr. 

Hitherby indicates, that's simply net true. As he 

pointed out, there ace many medically needy individuals 

whe in Massachusetts have no spenddown at all.

What we submit this case is about and what the 

statute is about is the determination of income, and 

under all of the programs, cash as well as Medicaid, 

income is determined ultimately by malting certain 

deductions from gross income, coming up with a net 

income figure.
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How do you then determine eligibility? Well, 

you compare that net income figure to the eligibility 

level. The incurred medical expenses that are deducted 

in the medically needy program are simply another 

deduction, and that deduction, unique to the medically 

needy, in no way justifies any other variance from the 

way that the cash assistance programs otherwise 

determine eligibility.

The basic premise of the Medicaid program as 

set forth clearly in Section (a)(10) is that working 

poor people, like the Respondents, should net be treated 

worse than their counterparts who are receiving cash 

welfare benefits. That's what the state is doing under 

this policy.

And we submit that eligibility for the 

medically needy should therefore be determined in all 

other respects, including the length of time that you 

determine their income, the same way as it is in the 

cash welfare program.

Now, the state and the Secretary make much, or 

attempt tc make much, cf the legislative history behind 

this enactment. We submit that the legislative history 

in fact dees not support their interpretation and indeed 

supports the judgment below.

What happened — and it's important to
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understand the scenario of events. r«hat happened was 

that in 1981 the Congress repealed the delegation of 

legislative authority and also enacted monthly income 

eligibility budgeting fcr the cash welfare programs.

And it appears now to be conceded, albeit sub silentio, 

by the Petitioner that prior to 1981 in the AFDC program 

there never had been any federally mandated budgeting 

period. States could have used whatever period they 

wanted to determine eligibility.

And wa know that in SSI thay used a three 

month period. Sc prior tc these 1981 changes, this 

regulation of. the Secretary made some sense. It 

accommodated in the medically needy program something 

that was equivalent, comparable, if you will, to what 

existed in the cash program, that was three months 

eligibility under SSI, and also took into account the 

special three month retroactive eligibility that was 

available under Madiraid.

After the 1981 changes, the Secretary changed 

his regulations, changed many of them, but did not 

change the six month regulation. In fact, if you look 

that's the only one that was not changed.

Subsequently in 1982, Congress, after having 

told the Secretary repeatedly, as quickly in fact as six 

days after the regulations came out in 1981, Congress
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enacted the current version o£ Section (a)(10). Now, in 

sc doing they made a statement cn which the Fetiticrer 

relies, which has to be read, we submit, very closely, 

because it does not stand for the proposition that they 

would like it to.

I’m referring to the statement in which they 

indicated that, in a cne-house report — and of course, 

being a report of only one hous, it#s not entitled to 

any particular degree of deference. But in that report

QUESTIONS You say it’s not entitled to any 

particular degree of deference. Presumably it isn’t 

entitled to as much deference as the report of a joint 

committee would be, but it’s certainly entitled to 

some. ^

MR. REIXACHi It*s entitled to some weight, 

but certainly not the degree of controlling weight that 

would be given to a conference report, Justice 

Rehnquist.

The language, as I point out, does not say 

that they’re reaffirming the regulation, as the state 

would have it. Rather, what it says is that they are 

reaffirming the financial requirements, whatever those 

might be, previously in effect.

And then in a parenthetical it gives a listing
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of regulations. Now, if you recall back, to the history 

of events in 1981 leading up to this, the six month 

regulation at issue is not a regulation that was 

previously in affect. It had always been in effect, and 

it's in distinct contrast tc every ether regulation in 

that listing in that regard.

So it didn't need to be reaffirmed because it 

had never been changed. Further —

QUESTIONi Let ma just stop you there. I 

don't understand that argument. It is listed in the 

things that they say are — I guess, could you give me 

the part of ycur argument again?

HR. REIXACHi There's a parenthetical listing, 

which we say simply —

QUESTIONS Which includes this provision.

HR. REIXACHs It includes this prevision. Eut 

we say what that ioes is really give you boundary 

markers to say, this is the area in which to look to 

find the particular regulations we're talking about.

But for example, Justice Stevens, there are 

ether regulations in that same listing which are 

subcaptionai "Financial responsibility of relatives." 

These are regulations number 821 through 823. Those 

we ra not even issued under Section (a) (10), the section 

that Congress was amending.
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Those are the medically needy counterparts tc 

the regulations which this Court construed in the Gray 

Panthers case. Those were relative responsibility 

regulations that were issued under an entirely different 

section, (a ) ( 17 ).

Now, it wouldn’t have made any sense for 

Congress in amending Section (a) (10) tc reaffirm 

regulations that had been issued under an entirely 

different section. So what we're saying is —

QUESTION^ Maybe they shouldn’t have referred 

tc that statute. But isn’t it a fair reading of that 

parenthetical that they intended, at least in a general 

way, to approve everything listed in the parenthetical?

MR. REIXACH* Well, we submit that it’s net, 

because, number one, they didn’t say they were approving 

the regulations. They were talking abcut the 

reguirements that hai been changed.

This requirement quite singularly had not been 

changed. And if, as I just indicated, if they were 

intending to reaffirm all of the regulations, it was 

kind of a funny way to go abcut it, insefar as they were 

reaffirming regulations issued under an entirely 

different statute.

We suggest that means they were simply trying 

to show you where the regulations could be found, but
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they weren't encompassing all of them in that group.

QUESTION* But couldn't one also make the 

contrary argument, that if they generally thought 

everything should be done on a one month basis and they 

listed a regulation that authorized a six month period 

for determining, how can you say they're disapproving 

the six month rule?

I mean, somehow that doesn't fit either.

MR. REIXACH.: Well, I think that the example 

cf their attempted reaffirmation of regulations issued 

under another statute indicates that it was perhaps just 

sloppy wording.

QUESTION* See, because your view, if I 

understand it correctly, is that one month should apply 

to everything. And this is a very unique, kind cf 

flagrant exception. And you would think that if they 

thought this was wrong, when it's that dramatic, they 

might have made just the contrary comment.

MR. REIXACHt Well, Your Honor --

QUESTION* Maybe I missed something.

MR. REIXACH* — of course, what happened 

here, recall, is that the OBRA changes, the changes for 

example from quarterly budgeting in SSI tc monthly 

budgeting, had not gone into effect — that particular 

change had not gone into effect until April 1, 1982.
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The amendment to Section (a)(10) which contains the 

disputed language was enacted in July and August, only 

three or four months later.

There clearly had not been a focusing cn this 

issue by the Congress. But if anything, we submit that 

this simply demonstrates the problem with their 

argument. They really argue two things in their brief.

On the one hand, they say that Congress wasn’t 

aware of this regulation and obviously didn’t intend tc 

change it. Then they take precisely the opposite point 

of view and say that in fact Congress intended to 

expressly reaffirm it.

We submit that the best that the legislative 

history teaches in this regard at all is that Congress 

wanted to not give the Secretary the room to have 

flexibility as she previously had had. They took the 

prior delegation of authority and withdrew it, and they 

also used considerably more specific language.

Rather than talking about comparable 

standards, which is a somewhat vague phrase, they used 

the much more specific phrase "same." What Congress was 

doing, we submit, in 1981 was making the whole 

eligibility process for all of the Congresss much more 

reality specific, if you will.

Let's look at the SSI program, for example,
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which previously had had quarterly budgeting. Under 

that pregram, if you had to income in January cr 

February, but cams into income in March, you would be 

ineligible because of that March income. Of course, 

that didn’t help you pay your bills in January of 

February, just as the state’s policy didn’t help Ms. 

Rivera pay her bills in February cf 1983.

What Congress did when it changed from 

quarterly budgeting in SSI, when in mandated one month 

budgeting for eligibility in AFDC, was to pin those 

programs down to time periods that in fact that 

relevance tc the lives of the people who were affected 

by them.

People pay their rent and their utilities on a 

monthly basis, and that’s what all of these monthly 

maintenance allowances, be they tha AFDC level or the 

medically needy income level, are supposed tc do. Sc 

it’s guita congruant, wa think, with what Congress was 

doing in the cash welfare programs, what they did here 

in the medically needy program. It really is the same 

sort of underlying policy, and can result in some of the 

same results.

Now, tha stata and the Secretary also argue 

that TEFRA and OBRA were cost cutting bills, this just 

doesn’t make any sense. I think the example I just gave
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points out that thara were situations where, even in the 

SSI program, eligibility was going to be increased 

somewhat.

The only actual data that we have from any of 

the states, ether than just sheer speculation, is from 

the state of Illinois, which did make a change from six 

month to one month budgeting for the same group of 

working poor people as are involved in this case. And 

over a two year paciod where there was about a 10, 15 

percent increase in the consumer price index for medical 

e xpeni i ture s, thay had only a 2.5 percent increase in 

their Medicaid program.

Also, the notion that OERA was solely cost 

cutting ani aothing alse wa think is demonstrable 

incorrect. For example, in Section 955 of the Budget 

Reconciliation Act, there is a whole new program 

initiative for adolescent family life. It hadn’t 

existed before and it was funded at 530 million of 

federal money, to be matched by other sources.

Sc there were in fact seme considerable 

changes that ware male, and wa think that this is simply 

cne of them. But the plain language of the statute we 

submit supports our interpretation, and we don’t think 

that the Secretary’s and the state's version of the 

legislative history really supports their view and
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undercuts the plain language

QUESTION! Let me ask you one other question 

about the legislative history. I think Nr. Ganzfried 

referred to something in the conference report that said 

in so many words that this would not put anybody on the 

rolas who was not already eligible. Is that correct?

HE. BEIXACHs Nell, that was his statement, 

Your Honor. I think the example that I gave 

demonstrates that, if that* s what Congress said, it 

demonstrably was incorrect, because the fact is that 

under the old SSI program, as I indicated, if you had 

income in the last month of the quarter, it would render 

you ineligible for —

QUESTIONS I understand you’ve given me a 

hypothetical that that wouldn’t fit. Do you agree that 

that’s a correct statement of what the conference report 

says? I had missed that, frankly, in the briefs.

MR. REIXACHs I’m not familiar with that page 

of it. Your Honor.

QUESTIONS I didn’t find it in his brief,

ei the r .

MR. REIXACH! So I really can’t speak to

tha t.

But we do believe that in fact the changes had 

already been made. And in fact, since one month
!'
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budgating , as I indicated earlier, had gone into effect 

April 1 of 1982, so I suppose as a technical matter the 

report to which Mr. Ganzfried referred is in fact 

possibly correct, because that report was presumably 

issued in July cr August, when Congress was considering 

TEFBA.

The changes, the change to one month 

budgeting, had been completely implemented in the cash 

programs by April of 1982. So as a technical matter, I 

suppose that there might not have been any perceived 

programmatic change at that point, because one month 

budgeting was already part of the cash program by then.

QUESTION* But it wasn't part of it for your 

clients. For the cash programs, yes —

MR. REIXACH* Yes.

QUESTION! But not for the medically needy

people.

MB. REIXACHt That is true. Bat I don't think 

we can impute to Congress a knowledge cf what each cf 

the 50 states is doing. Nor, I might point out --

QUESTION; But Congress must have known that 

there were states that did use the six month period for 

medically needy eligibility, didn't they? A let cf 

states did this, as I understand.

MB. REIXACH* There were a lot of states that
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did it. As the amicus brief of the Gray Farthers points 

out, there are many major states that did not. It was 

decidedly a mixture.

One old problem in this area of what one is to 

make of the Secretary’s regulations is that, quite 

frankly, in this whole area the Secretary has teen 

somewhat less than forthcoming. After the 1982 

enactments, the Secretary promulgated regulations 

purporting to implement those 1982 changes. And with 

reference to this particular section. Section (a)(10), 

the Secretary said, rather cryptically, that the statute 

was self-implementing, and so therefore the Secretary 

made nc changes in the regulations which even the fnited 

States and the state would concede the Secretary was 

aiming at.

These regulations have now remained on the 

books unchanged for three ind a half years. So it is no 

particular surprise that Congress, unless they were 

particular cognoscenti of the Hedicaid program, would he 

somewhat left in the dark as to precisely which of those 

regulations were in effect, which weren’t, hew they had 

been changed, because the Secretary has just said , well, 

it’s self-implementing and we won't tell you anything 

more.

We think that that action by the Secretary and
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the actions taken by Congress indicate really why in 

this particular case the Secretary is net entitled tc 

any deference at all in construing this statute. 

Normally, if the statute were clear and the legislative 

history were clear, of course, you wouldn't go to that 

third step of the analysis and look to the views of the 

agency at all.

QUESTIONS Let me interrupt once more. I must 

confess I detect a little tension in ycur argument. I’m 

not clear on whether you're saying that Congress was 

clearly aware of the six month regulation and wanted tc 

change it by adopting the "same methodology" language, 

or they weren's aware of it and it's just kind of an 

Inevitable consequence of this language.

ME. REIXACHi I think that they were aware 

that they were changing the — they were certainly aware 

that they were changing tha cash programs in 1981.

QUESTIONS Yes, no question.

^ MR. REIXACH* There were certainly aware in 

1S82, and based on the legislative history, that they 

were linking, re-linking, if you will, the Medicaid 

program to the eligibility determination process for the 

cash programs. So we think that —

QUESTION* But you still haven't told me 

whether you think they're aware of the issue in this
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case

MR. REIXACHi Whether they »ers avara of this 

precise issue, I can't say that they were, Justice 

Stevens. But we think that the statutory enactments 

ever that short span cf time demonstrate that that was 

the inevitable result, and Congress surely must have 

known that, or should have known it.

We also submit that in this particular case 

that the views of the Secretary are not due any 

deference. The reason in our view is the withdrawal cf 

the legislative delegation that the Secretary once had 

had.

Under the prior version of the statute as it 

existed prior to 1381, the Secretary had that 

extraordinary deference. That was withdrawn, and then 

there was this dispute between Congress and the 

Secretary over the Secretary's attempts to allow 

Medicaid eligibility tc be computed more restrictively 

than eligibility for the cash welfare program.

New, just the year before, or really in that 

very same time frame, in the Gray Panthers case this 

Court in 1981 had reiterated what the effect of a 

delegation of legislative authority was. And we submit 

that, taken in that entire context, where the delegation 

was withdrawn, where there was this ongoing dispute,
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that the Secretary is net entitled to any deference at 

all, because otherwise, if you follow through the —

QUESTIONS Counsel, I must have missed 

something. What exactly is it that Congress did? What 

change did it make to withdraw the delegation to the 

Sec re ta ry?

MR. REIXACHt Prior to 1981, Justice O’Conner, 

the statute had language in it in Section (a)(10) 

referring to eligibility according to standards 

promulgated by the Secretary. And we know that that 

reference to standards promulgated by the Secretary is a 

delegation of legislative authority to the Secretary tc 

a wide range of issue, to issue regulations which are 

going to be virtually unassailable in a court.

In 1981 when it enacted OBRA, that language 

was withdrawn from the statute. Then in 1982, when the 

current version of the statute was enacted, the one that 

talks about the same methodology for determining 

eligibility, that language was not reinstated. And the 

scenario leading up to that, we submit, makes it quite 

clear why it wasn’t, because Congress had been feuding 

with the Secretary over precisely these sorts of things 

and did not want to give the Secretary that power.

It didn’t use the old language of 

comparability, which left some room for Secretarial
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interpretation, tut rather was much more specific, 

referring to doing things the same.

The so-called spenddown, as I indicated at the 

outset of my argument, is we submit really simply 

another of many deductions from income, and the fact 

that that deduction dees not exist in the cash program 

in no way undermines the argument.

In fact, if you look at the language of the 

statute on which the Secretary relies, Section (a) (17), 

and look at it closely, it’s apparent that it doesn’t 

have anything tc do with eligibility at all. Shat it 

has to do with is defining, allowing the Secretary to 

define, what are the kinds of expenses people can 

count.

Can they count a bill from a podiatrist if 

that particular state deesn *t ccver podiatry? The 

Secretary has issued a regulation about that. You’re 

supposed to consider all bills except as prescribed by 

the Secretary.

And the problem of the Respondents here and in 

the other cases that are referred tc on this issue, Ee 

Jesus and Hogan, was not a problem of not having enough 

bills. In the case of De Jesus versus Pelales, on which 

the Petitioner relies and on which a petition for 

certiorari is pending in this Court, fls. De Jesus had
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thousands of dollars of hospital bills, 5750 of income 

each month, and the question was, was she going to have 

to pay SP5Q toward those bills or 5900/ six times that 

amount?

QUESTION^ May I interrupt you just long 

enough to ask this question. You rely, as I understand 

it, on the change in the statute in 1982, is that 

correct?

MR. REIXACHi Me rely on changes in the 

statutes in 1981 and in 1982.

QUESTION\ Right.

MR. REIXACHi The change to monthly 

eligibility in 1981.

QUESTION* let me just follow up- Beth the 

Courts of Appeals for the First and Second Circuits 

decided cases in 1985, after these changes were made, 

and they decided cases that seem on the face of them 

against your position.

MR. REIXACH* They are. Your Honor.

QUESTION* And I wondered what your argument

i s.

MR. REIXACH* Well, Your Honor, our argument 

is that the Hogan case in the First Circuit and the De 

Jesus case in the Second Circuit are incorrect, that 

they applied the wrong analysis. They fell into the
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trap of the stata and tha Secretary, as I indicated 

earlier, in the De Jesus case, for example, of giving 

deference to the Secretary, although Judge Friendly 

agreed with the Respondents hare that a "literal reading 

cf the statute" supported the view of the Respondents 

he ra .

And we submit that under the Chevron test, if 

there is a literal reading of the statute that supports 

the Respondents that should ba the and of the matter, 

and that these inquiries into somewhat murky legislative 

history and certainly into giving deference to the 

Secretary simply are not supportable under the 

analytical framework that’s required to determine this; 

and that in fact the position of the Supreme Judicial 

Court reflects the true intent of Congress in making all 

of the programs reality specific, applying them on a 

monthly basis, because that’s when individuals need that 

income to live on, to pay their other bills, their 

non-medical bills.

And that’s what the judgment below does. Sc 

in summary, we submit that the Supreme Judicial Court 

was correct, the statute is clear on its face, the 

Secretary is not entitled to any deference because the 

statute is clear, and because the delegation of 

legislative authority which the Secretary had previously
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had was withdrawn

QUESTION* In order to rule with you, dc we 

have to say that Judge Friendly was wrong?

MB. REIXACH* In order to rule with me, I’m 

afraid you might have to do that. But I think that it 

was simply due to a misplacement of — a mis-defererce 

to the Secretary, without any reference to the 

analytical framework set out by this Court.

Thank you.

CHIEF JUSTICE BURGER:. Do you have anything 

further, Hr. Witherby?

REBUTTAL ARGUMENT CF 

H. REED WITHERBY, ESQ.,

ON BEHALF CE PETITIONER

MR. WITHERBY* First, the delegation of
i

authority to which Mr. Eeixach referred in his argument, 

which was withdrawn, referred to an entirely different 

determination. And the legislative history of the 1965 

Act which makes that clear is set forth in iry reply 

brief starting at page 8.

The delegation of authority under which the 

spenddown regulation was issued was part of subsection 

17 of the statute, not subsection 10, which is where the 

delegation Mr. Reixach referred to used to exist. It is 

this last clause of section 17, and not the 1982
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amendment, which is specifically addressed to the 

spenddcvn determination.

With respect to Sr. Beixach's suggestion that 

we concede that prior to 1981 states had leeway to use 

any period they wished for the AFDC budget periods, that 

is incorrect. Ha io not concede that, and the House — 

or, excuse me, both the Rouse and the Senate reports cn 

the OBRA legislation which contains the one month 

requirement recognized that this was the universal 

practice of the states in 1981.

The purpose of tne 3BRA legislation regarding 

AFDC was a cost cutting purpose to impose retrospective 

budgeting. It was not a purpose to change the length of 

the budget period for AFDC, and it certainly was not a 

purpose to expand the medically needy program by 

requiring a similar budget period there.

Congress was clearly aware of the six month 

regulation, which they expressly referred to in the 

TEFRA report, and they were clearly paying close 

attention to the financial eligibility regulations of 

the Secretary.

This case boils down to a simple points Shen 

Congress wants a one month period, it knows how to say 

sc. It did net do so here.

CHIEF JUSTICE BURGER* Thank you, gentlemen.
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The cise is submittal.

(thereupon, at 1i 42 p.m., the oral arguitert in 

the above entitled case was submitted.)

43-

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



C22ffiITXC^TIQN

Idersou Reporting Company/ Inc., hereby carhidies that Pda 
htached pages represents an accurate transcription ad 
Ta^rmie sound recording ad the oral argument bedore the 
uprama Couti of Che United States in the Matter ad:
#85-632 - CHARLES ATKINS, COMMISSIONER, MASSACHUSETTS DEPARTMENT OF PUBLIC

WELFARE, Petitioner v. SANTOS RIVERA, ET AL.
rr<± that these attached pages constitutes the original 
^ascript of the proceedings for tie records or the court.

(REPORTER)



f

OOo\

~D

ro
CD

~o
Ox.
IM
C

R
EC
EIV
ED

SU
PREM

E CO
U

RT. U
.E 

M
A

RSH
A

L'S O
FFICE




