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IN THE SUPREME COURT CF THE UNTTEE STATES

-------------- - - - -x

UNIVERSITY OF TENNESSEE, ET. AL. i

Petitioners c

v. * No. 85-588

ROBERT B. ELLIOTT *

------------- - - ---x

Washington, T.C.

Monday, April 21, 1986 

The above-entitled matter care on for oral 

argument before the Supreme Court of the United States 

at 10*C7 o'clock a.m.

APPEARANCES*

BEAUCHAMP E. BROGAN, ESC., Knoxville, Tenn.;

on behalf of Petitioners.

BCNAID L. ELLIS, ESQ., New York, N.Y.; 

on behalf of Respondent.

1

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CONTENTS

CRAL A RGPMENT CF 

EEAUCHAHP E. EROGAN , ESQ., 

on behalf of Petitioners. 

RONALD L. ELLIS, ESQ.v 

on behalf cf Respondent. 

BEAUCHAMP E. BROGAN, ESQ., 

cn behalf cf Petitioners

P?CE

3

21

38

rebuttal

2

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

P ROCEEDINGS

CHIEF JUSTICE BURGER: We’ll hear arguments 

first this ncrning in Tennessee against Ellictt. Pr. 

Brogan, I think you may proceed whenever you’re ready.

ORAL ARGUMENT OF 

BEAUCHAMP E. BROGAN, ESQ.

ON BEHALF OF PETITIONERS

MB. BECGANc Mr. Chief Justice and may it 

please the Court*.

This case arises under the full faith and 

credit clause of tie Constitution and its implementing 

statute, 28 U.S. Cede Section 1738. The issue tefere 

the Court is whether traditional principles of full 

faith and credit apply in actions under the 

Reconstruction statutes and Title VII to issues fairly 

and fully litigated before a state agency acting in a 

judicial capacity.

Petitioners seek issue preclusion in this 

action on the basis of a prior state adjudication under 

the Tennessee Uniform Administrative Procedure Act, 

which Respondent voluntarily invoked for the purpose of 

protecting his due process rights under the Ecurteerth 

Amendment of the Constitution.

This prior adjudication was not rendered by a 

Title VII federal agency wi thi r. the EEOC Title VII
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enforcement scheme, but was rendered completely outside 

the Title VII enforcement scheme. Petitioners contend 

that under the decisions of this Court traditional 

principles of full faith and credit apply to state 

agency adjudications as well as state court 

adjudications, unless exempted by Congress.

Petitioners further contend that neither the 

Feconstruction statutes nor Title VII repeals the full 

faith and eradit doctrina as applied to state agency 

ad judications .

QUESTION; Mr. Brogan, the Respondent here 

stated claims under both Title VII and under the 

Constitution, did he not?

MB. BROGAN:. Under 1983 and Title VII, yes.

QUESTION* Under —

MR. BROGAN:. The Reconstruction statutes.

2UESTI0N; And you claim that there should be 

issue preclusion with respect tc both cf these claims?

MR. BROGAN; las, sir, issue preclusion only, 

net claim preclusion, with respect tc both 1S83 -- and 

when I refer to 1983, 1*11 include all of the 

Feconstruction statutes which Respondent sued under, 

1981 and so forth.

But we contend that issue preclusion, not 

claim preclusion, applies tc beth 1983 and Title VII on
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the basis of this pricr adjudication, which was a 

judicial proceeding anise the stats law of the state of 

Tennessee.

It was under the Tennessee Uniform 

Administrative Procedure Art that was voluntarily 

invoked by the Respondent. It was net a part of the 

Titia VII enforcement scheme.

' QUESTIONS Well, what if we disagree with you

on tha Titia VII? Is the rase over or not?

KR • EROGAN s No, sir, I don’t think so. I 

think that you could plausibly reach a different 

conclusion as to 1983. Eut I think the same rule 

applies. I don’t think —

QUESTION! What Jiffaranca would it make if we 

said that no preclusion under Title VII? What would be 

left?

BE. ERCGANt Well, there would he a lot left. 

1983, as this Oourt has held, tha procaiuras —

QUESTION; Ycu mean the plaintiff would still 

hava further raliaf aven if ha could get all tha relief 

he wanted under Title VII -- I mean, even if he got all 

the relief that Title VII would afford him, would there 

be still further relief under his other cause of 

action ?

SR. BBOGANi Wall, yes, bacausa under 1983, as

5
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this Court has held, the relief and the remedies and the

procedure for effecting that relief are entirely

different. Ycu don't have to do anything to file a

lawsuit under 1S83 as a precondition to filing. All you

have to do is just go down to federal court and sue to
♦

invoke the jurisdiction of the court.

But under Title VII you have to file a claim 

with the EEOC and than —

QUESTION^ Bhat about the remedy?

MR. BROGANi The remedies are entirely 

different. Under Title VII the back pay is limited, the 

damages are limitel, wher ea s -andar 1983 you're not 

limited as to back pay, compensatory, punitive damages, 

and so forth.

The period of time of the statute cf 

limitations is different as to both statutory schemes.

So we think that tnara is a difference.

But we think that under our theory of the case 

that there's really no different reasons why you should 

apply one rule as to one scheme and one as to another.

He think that under the holdings cf this Court that 

there is no express or implied repeal of the full faith 

and credit doctrine clearly to 1983, and neither do we 

think there is as to Title VII.

Now, this action arose when the University
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simply proposed to terminate plaintiff's employment fer

inadequate work performance and improper job behavior. 

And under the Tennessee Administrative Procedure Act, 

which is the ncdel uniform act adopted by 31 

jurisdictions, the University was required to afford the 

Respondent an opportunity for a hearing, and he elected 

to take a hearing under the Dniform Administrative 

Procedure Act.

Hew, that Act has procedural safeguards fully 

equivalent to the Rules of Civil Procedure, and you have 

the same type of trial, the same type of hearing, that 

you would have in the federal court.

QUESTION! Mr. Brogan, as I understand it the 

Respondent claims that at the administrative hearing the 

state successfully objected to his efforts to introduce 

evidence cf discriminaticn against him, at the 

administrative procaading, and he was precluded from 

efferieg his evidence.

MR. B R03A Ni Yes, that's true, Your Honor. He 

dees claim that he was unsuccessful in introducing 

certain evidence. But those go to his Title VII 

claims.

Hew, the Petitioners do not take issue with 

tha fact that ha still would have a right to try his 

claims to the extent that they are now swallowed up by

7
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his Issues that were adjudicated. Now, it is true --

QUESTIONS But if efforts to offer evidence on 

a particular issue were successful on the part of the 

state, keeping that evidence out, how should he be 

precluded then later from litigating it at the federal 

le wel?

SB. BBOSANi Bell, I don’t think he would be. 

Justice C’Ccnncr. If he was net allowed tc litigate an 

issue, then under our doctrine he would not be 

precluded. Re would only be precluded frem relitigating 

the issues that were actually litigated and decided by 

the administrative law juija.

■ QUESTION* Bell, what he claims is that the 

administrative hearing officer decided the issue all 

right, tut wouldn’t let him offer his evidence because 

the state objected to it, on the question of 

discrimination.

Is that what happened?

SB. BROSANi No, Your Honor, that is not what 

happened. It is true that certain evidence was net 

admitted, but the evidence is abundantly clear, and both 

lower courts found, that he was clearly permitted to 

introduce evidence of racial discrimination as an 

affirmative defense to the proposed charges. And he 

insisted cn making that election as hew he would
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defend

Ha chose to defend, and he introduced 

voluminous testimony, and according to the district 

court and also the Court cf Appeals, virtually every 

allegation of individual discrimination that he alleged 

in his federal complaint was litigated in the 

administrative agency hearing, the individual 

instan ces.

New

action claims 

was not admit 

Circuit Court 

as to what he 

Circuit Court 

below •

, it’s true that tis claims, his class 

, were not litigated and evidence of that 

ted. Eut under the ruling by the Sixth 

of Appeals, it would be wholly immaterial 

was allowed to litigate, because the Sixth 

cf Appeals did net examine the record

The Sixth Circuit Court of Appeals clearly 

said that he was permitted to assert as an affirmative 

defense the issue of racial discrimination. But the 

Sixth Circuit ruled that, without regard to any evidence 

that he may or may not have presented, absent state 

court review, no agency’s onstitution is ever, and I 

mean ever, entitled to preclusive effect in a subsequent 

civil rights action.

Sc that under our theory cf the case, Ycur 

Honor, if he hai bean permitted to litigate everything

9
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that ha wanted to pat into evidence and then the ruling 

had been against him, the Sixth Circuit would have 

said: You have a right to start all over again,: you ’re

net be end by the finding cf that law judge.
O

20ESTIDNS Well, Mr. Brogan, are you claiming 

that the state administrative decision is a judicial 

proceeding of a court within the meaning of Section 

1738?

MB. BROGAN* Yes, we are, Ycur Merer. It is 

plainly a judicial proceeding, because under the 

nation’s statutory scheme a state can enable and- enact' 

legislation to permit the executive branch as well as 

the administrative branch of state government to 

exercise judicial powers.

Now, the state of Tennessee and 31 other 

jurisdictions have done this in the ferm cf adopting 

this Uniform Administrative Procedure Act. And under 

that Act, there isn’t any question but what this is a 

judicial proceeding within the meaning cf beth the full 

faith ini credit clause and Section 1738. It is a 

judicial proceeding.

The decisions of this Court we don’t think 

have ever made any distinction between state agency 

adjudications and state court adjudications where the 

state agency —

10
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QUESTION! Uniar the state law, if you seek 

judicial review of the administrative decision where do 

you seak it?

MR. BROGAN; It has tc te in state court.

QUESTION! Well, does it — is it de novo?

MR. BROGAN; No, sir.

QUESTION! Or is it on the record?

MR. BROGAN; It's on the record, but -- but —

QUESTIONS And it’s not a new hearing. It’s 

just a question of substantial eviience or some
jCj

violation of the law, is that it?

MB. BROGANs That’s correct. According to the 

law, the state law says that the only method of judicial 

review of this federal decision is to file a petition in 

a state chancery court within 60 days from the late of 

the final order.

And the state statute sets forth the scope of 

judicial review, which is very similar to the federal 

Administrative Procedure Act. It can te set aside if 

it’s contrary to law, if it’s contrary to the facts, or 

if it’s net supported by substantial evidence.

Now, that’s what he contended when he went 

back to the district court. If you look at what he did, 

the 60 days came and went. He had 60 days after this 

final agency order was entered to file a petition for

11
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judicial review. He did not io that. The Petitioner 

did not do that.

QUESTION; And under state law that was

final?

MR. BROGAN: Yes, Tour Honor. It could not be 

collaterally attacked in Tennessee. It had the same 

effect as a state court judgment. It was final and 

binding on the parties, both parties.

Sew, after the decision is made, the judge 

found that the evidence was not sufficient to warrant 

Petitioner's — I mean, the Respondent's termination.

He said, considering everything in its proper context, 

I'm going to find that you're guilt for the eight 

charges, but 1 don't think it's sufficient to warrant 

your termination. But I think you ought to be 

transferred to another county under new supervisors.

All right, he was transferred to another 

county. 60 days, Your Honor, after he was transferred, 

and 8h days after this agencj decision was final, he 

returned to federal court.

Now, when he returned to federal court, he did 

not go to federal court and say.: Your Honor, I have a 

right to sue letter under EECC, here it is; I want a 

trial ie novo.

What he did was he filed a motion which in

12
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effect sought to have the district court review 

according to the standards of the Administrative 

Procedure Act the judgment of the agency. And that's 

set forth cn page 24 cf the joint appendi*. This is 

what he sail.

He says, the decision of the judge and the 

agency constituted an abuse of discretion, is contrary 

to law, and is not supported by reliable, probative, and 

substantial evidence.

Then over in paragraph number 8, he said; The 

administrative law judge's and agency's decision and 

remedy — the remeiy, that's ordering his transfer — 

was equally unconstitutional and unlawful in wrongfully 

rejecting said claims of racial discrimination despite 

clear evidence thereof.

New, if it please the Ccurt, he made nc 

argument before the district court that the evidence — 

that he didn't have a full and fair opportunity to 

litigate. He said the evidence in overwhelming that the 

decision is wrong.

New, the district court said^ Sell, I, number 

one, don't have authority to review it under the 

Administrative Procedure Act, because that places the 

statutory authority to review it in the state court, 

subject tc appeal to the Court of Appeals and on up to

13
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the Tennessee Supreme Ccurt if necessary.

Now, then ha sail — and ha applied the full 

faith and credit doctrine, although he did not use these 

words. Judge M acS ay saidi Since you did not appeal 

that agency decision within the time permitted ty law, 

it is now final; those findings are binding on you, 

they're binding cn the University of Tennessee; ycu 

cannot go behind that agency decision; and I cannot undo 

what is lone, I cannot order you back, to the place from 

where you was transferred. It’s already been 

accomplished, anyway.

So Judge HacRay sail that undac principles of 

res judicata and collateral estoppel that action cculd 

not be attacked in this court or any other court, and we 

think he's entirely right. Your Honor.

QUESTION* But the Ccurt of Appeals reversed 

Judge MacRay.

HE. EBQGAN* Yes, sir. Yes, Your Hcnor, the 

Court of Appeals reversed, relying principally on the 

Kremer case.

QUESTION; Well, Hr. Brogan, Section 1738, as 

ycu knew, uses the term "such acts, records, and 

judicial proceedings." And don't you think it stretches 

the language a bit to say that a proceeding presided 

over by an administrative law judge is a judicial

14
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proceeding in the sansa that the people who drafted 1738 

used it?

ME. BROGAN,: Sell , we think it is, Ycur Honor, 

for this reason. This Court in Thomas versus Washington 

Gas £ Light Company, every member of this court in 

Thomas, fait that issue preclusion should apply to an 

agency adjudication, and the plurality said that state 

agency aijuiicitions were just as entitled to full faith 

and credit as a state court judgment.

And every member of this Ccurt agreed. The
k

only disagreement was with whether claim preclusion 

should apply in that case. Eut net cne memler cf this 

Court dissented with the proposition that issue 

preclusion should apply to an agency adjudication.

New, in seme cf the recent cases that have 

been decided under these statutes, the Migra case, the 

Farscns case, which is the most recent case, this Ccurt 

stated this, ani I just wanted to quote it because I 

think it's important. It says*.

"The Full Faith ini Cradit Act, 28 U.S. Code 

Section 1738, requires federal courts as well as state 

courts to give state judicial proceedings the same full 

faith and credit."

And the same thing with the harese case.

DOESTIjtfj But that's no revelation, because

15
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that's exactly what the statute says, that ycu have tc 

give full faith and credit to judicial proceedings. The 

question Is what is a judicial proceeding.

KB. BEQGANw Sell, I think ycu'd have tc leek 

at the state law, Your Honor, to determine what is a 

judicial proceeding. And if a judicial proceeding under 

the Bniform Administrative Procedure - Act, which is 

specifically enacted by the state legislature for the 

purpose of enabling people to protect their 

constitutional and statutory rights, where they have the 

same plenary type right tc a hearing as ycu wculd have 

in a federal court — I don't know what a judicial 

proceeding is.

It's similar, it's very similar tc .the federal 

Administrative Procedure Act, and this Court has always 

ruled, since at least Utah, that decisions under the 

federal Administrative Procedure Act, even though 

they're unappealed, are entitled to full faith and 

credit, even though that's net under this statute.

QEJESriDSi But is that because the Court held 

that they were judicial proceedings within the meaning 

of 1738 or just thit as a natter of common law 

preclusion that doctrine ought to apply?

K R. 3 ROSA Nj Well, it would have to be on the 

doctrine cf cciticn law and traditional principles,

16
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because the full faith and credit statute, cf course, 

does not apply to tha falseal government. But the 

principle is the same, and we can’t find any difference 

between applying one standard to state agency 

adjudications and another one to federal adjudications.

And we think that in this case the reason is 

avail aora pronounce! than in a federal adjudication 

because if the full faith and credit doctrine applies 

then it's mandatory that the principle be applied, 

whereas under the federal agency adjudications it’s not 

mandated and this Court has some leeway and discretion,

I suppose, as to wiathar to apply traditional rules of 

preclusion.

So our position is that if you look at the 

meaning of the full faith and credit clausa and it’s 

implementing statute -- and after all, all the statute 

does is just implement the clausa, an! tna clause very 

specifically says that it's a judicial proceeding -- I 

mean, if it’s a judicial proceeding.

Now, of coursa. If it’s not a judicial 

proceeding within the meaning cf that statute and the 

clausa, than I would have to confess, Your Honor, that 

it’s not entitled to full faith and credit. But if it 

is —

20ESriDNi Hell, Mr. Brogan, it says "judicial

17
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proceeding of any court."

HR. BROGAN* That's what the statute says# tut 

the clause does not say that, and we don't think, that 

this Court has ever given such a cramped 

intarprstation.

GOESTIONs But the clause doesn't hind the 

fedaral government, does it?

HR. BROGANs I understand that# Ycur Honor# 

tha statute would. 3ut it implements the clause, and we

think that under the national statutory scheme that the 

clause and the statute have to be read together. A Ed we 

think this Court his always real ta am together.

As a matter cf fact, in reading these cases 

uniar tha full faith and credit doctrine# the Court 

hardly ever refers to the second part cf the statute# 

that says how you prove the judicial records cf a state 

court, and that's ill that section does. It just says 

hew ycu prove these judicial records.

But they look to the second, part of the 

statute# which says -- which is the important part# and 

that is the part# if it please the Ccurt# that says ycu 

aust give them tha same full faith and credit that they 

enjey in the state of rendition.

Now, we think that if you did not give this 

judicial proceeding under the Administrative Procedure

18
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Act full faith and credit, it would in effect nullify 

and render futile the Administrative Procedure Act in 

all these various states. And these Administrative 

Procedure Acts dc more than just define the rights of 

the employer and employees.

They deal with ratemaking, the suspension and 

revocation of licenses. Just sort of like the federal 

government’s statutory scheme under the APA, where you 

have the Federal Power Commission, the ICC, the state 

agency has all sorts of regulatory boards and agencies 

that come under this Administrative Procedure Act.

And the state of Tennessee has administrative 

law judges, just like the federal government does, that 

adjudicate these rights. Sc that if you forget for a 

moment that this is a civil rights case and say-in. an 

ordinary situation would this adjudication he entitled 

to full faith and credit if it’s not appealed and it 

becomes final and binding on the parties, we say it 

would.

3o then the only question is whether the 

H©construction statutes or Title VII expressly or 

impliedly repealed the full faith and credit dcctrire, 

and we say it doesn’t because of t.na holding of this 

Court in Allen and Migra with respect to the 1983.

And with respect to Kremer, the Sixth Circuit

19
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Court of Appeals just swallowed footnote 7 hook, line, 

and sinker, and said that, based on footnote 1 of 
Kremer, we will never ever give preclusive effect to a 

state adjudication without state court review.

I want to point cut tc the Court that the 

Sixfcn Circuit /Court of Appeals lil not recognize the 

critical distinction between an EEC, the federal agency, 

and an agency under the Administrative Procedure Act, 

like we have in this case. Uniar tha agency that was 

involved in Kremer, the Court's entire opinion deals 

with an anti-discciminatioi agency where a litigant or a 

claimant is required, is mandated by the federal law, 

that he go to the federal agency route. And the EEOC 

does not have any investigative of adjudicative powers, 

and they only have to give substantial weight tc the 

decision of EEOC.

Well, the EEOC has nothing whatsoever to do 

with the Administrative Procedure Act proceeding. It's 

entirely outside tie scope of Title VII. 3o that we 

think that is the critical distinction.

Nothing required the Respondent to litigate 

his claims of racial discrimination before the 

Administrative Procedures Act -- the administrative law 

judge. Nothing even demanded that he go there in the 

first place.
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He could go directly to the federal court 

under the Reconstruction statutes immediately, and he 

coaid have orosacutai his rigat to sua latter, his EEOC 

complaint, gotten a right tc see letter, and then gene 

to f a I a r a 1 court.

Hut he did not do that in this case, and we 

think that that is the critical distinction between the 

Kreuer footnota 7, if footnota 7 is construed to be an 

implied repeal of the full faith and credit doctrine as 

to ritls 711 casas, which is apparently what the Sixth 

Circuit felt.

But this Co ur t di d net say that as I read 

footnota 7. It just sail chat stata agancy 

adjudications that are unreviewed should net. It didn't 

say that they shall not. It just said they should not.

But as the opinion points out in the K reiser 

case, nothing required the claimant in that case tc 

appaal his stata ainLnistcation or proscribed tha weight 

that the ccurt would give tc it. And that is the same 

with raspact to this casa.

And I'd like to same the next five minutes fer 

rebuttal, if it please the Court.

Thank yon.

CHIEF JUSTICE BURGER* Mr. Ellis.

ORAL ARGUMENT IF 
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B ON AID L. ELLIS, ESQ.,

ON BEHALF OF RESPONDENT

MB. ELLISi Mr. Chief Justice ani may it 

please the Courts
O

Mr. Brogan and the University of Tennessee 

constantly refer to the traditional principles of 

preclusion and the fall faith ani eradit that is due 

judgments of administrative agencies. In so doing, they 

fail to make the critical distinctions that are 

necessary in detar*Lning how tha Court should handle the 

agency decision in this case.

Tha particular decision is not covered by the 

full faith and credit clause, because it is not a -- • 

that only applies to decisions fro* state to state. 

Similarly, Section 1738 of U.S.C. 28 does not apply 

because, as Justice Behnquist pointed ,cut, this is ret 

tha decision of a court.

Since «e are not faced with the tension that 

1738 necessarily invokes when we are dealing with the 

civil rights statutes, again Justice Behnquist is right 

that what we are left with is the common law 

preclusion. And tie issus in this case is whether the 

Court should fashion the common law of preclusion for 

the agency decision in this case.

QUESriDNi Mr. Ellis, how do you deal with our

22

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

fi

12

13

14

15

16

17

18

19

20

21

22

23

24

25

decision in the Washington Gas Light case?

MR. ELLIS.: Sell, Your Honor, I think, that 

there are a number of ways that that decision can be 

looked at. First of all, considering the fact that that 

involved a decision of a state court and a decision 

involving the District of Columbia, it is possible tc 

looo it tha District of CoLumbia as a stata for the 

purposes cf tbe full faith and credit clause.

QUESTIONS But i.f you do that, weren't you 

just dealing with an administrative proceeding in the
jT,

District of Columbia there?

MR. ELLISi That in fact was an administrative 

proceeding. I don't think that that case announced a 

broad principle, first of all, as to how administrative 

agency decisions should be handled by this Court, and 

certainly not in t.n a context of someone bringing a civil 

rights action.

QUESTION.: Well, Hr. Ellis, it did

characterize in the plurality opinion in Thomas versus 

Washington 3 as, the Court characterized the Chicago 

Railroad case as holding that the fact findings of state 

administrative tribunals are entitled tc the same res 

judicata eEfact in the second stata as findings by a 

court.

MR. ELLIS.: That's right. Justice O'Connor.
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And I think, that t.u distinction we would sake is that 

an agency decision when you’re going from state to state 

may be entitled to praelusi on if that agency satisfies 

certain other prerequisites that traditional principles 

of preclusion require,: that in the case where you are 

not going from state to state, that is from state to 

federal, federal to state, or federal to federal, that 

whit you mast look it is either the federal statute in 

the case of state tc federal or a federal common law if 

it’t not covered by the statute or the clause.

And that in the case of federal common law, 

it’s up tc the court tc determine whether it is 

appropriate to fas.nion a rile of preclusion or to apply 

a federal rule cf preclusion for the particular type cf 

decision which is sought to be precluded.

We would submit that, contrary to what Mr. 

Ercgan says, that we should not forget that this is a 

civil rights action, and taat in determining whether we 

should fashicn a rule of preclusion we should look to 

Congress* intent in fashioning the Civil Rights Act in 

terms of how they expected a federal court to deal with 

an agency decision.

And in tiis case, certainly with respect to 

Title 111, Congress has spoken net once, not twice, tut 

three times concerning the preclusive effects of agency
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decisions* First of all, in 1964 with the adoption of 

Title VII* then in 1972, when the amendments cf Title 

VII were made* and then in a slightly different context, 

in the adoption of the Civil Rights Reform Set in 1978.

In each nf those instances, what Congress did 

was indicate what its view was concerning the preclusive 

affect of state agency iaclsions or, more precisely, the 

right of claimants bringing civil rights actions tc a de 

novc trial in federal court.

As tnis Court recognize! in Alexander versus 

Gardner-Denvet and Chandler versus Boudetush, the 

Congress enunciated certain principles concerning the 

rights of employees to bring cases in federal court. 

First cf all, the court — the Congress indicated that 

all employees, whether federal, state, or private, would 

be entitled to that trial de novo, regardless of what 

prior agency decision was utilized by that employee.

Secondly, the Court has found and Congress has 

reiterated that individuals bringing civil rights 

actions under Title /II would be entitled to pursue 

independently rights under Title VII regardless of their 

rights .under other applicable state and federal 

statutes.

The Court has gone on to say that, for the 

purposes of Title VII, the federal courts have the
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prinary responsibility for the enforcement of those 

rights. That’s the language that the Court recognized 

in Kremer, and the Court recognized that th € dividing 

liaa between preclusion ini non-preclusion in the 

context cf a civil rights action was whether a claimant 

crossed the line between agency acrtion and state court 

action.

QUESTION.: Hell, what atout the Section 1583

cl ai x s ?

KB. ELLIS.: Hell, Tour Boner, I think that if 

we’re in the area of federal preclusion, taan wnat we io 

is we do net have the tension cf 1738 and 1983 that was 

important in Allan versus icCurry, that if we io not 

have that tension then what we rely on is the expressed 

intent of Congress in the formulation of 1983 and the 

other Reconstruction civil rights statutesv that if 1738 

is not in the picture, then the clear intent of Congress 

was that those rights under 1983 were to be enforced in 

federal courts and that in fact the Congress that 

enacted 1983 had certain suspicions about state courts 

and state agencies, and it was the reason why they 

decided that those rights would be —

QDESTICNc Hell, dc ycu take the position that 

Section 1983 is nor enforceable in state court?

JIB. ELLIS.: No, nc. Tour Hcncr. I don’t take
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that position. I'm just trying to enunciate how 

Congress* intent was enunciated in terms of what they 

felt was important in terms of 1983. And their intent 

was that, to the extant possible, the rights that were 

guaranteed under 1983 should be protected by federal 

courts.

QUESTION* I ion’t xnow now that bears 

directly on this case, though, because in this case the 

Respondent himself initiated the administrative 

proceeding in the Tennessee agency, didn’t he? There 

was nothing uniar Tennessee law that would require him 

to do that.

HR. ELLIS.: Well, Your Honcr, I think that cr.e 

thing that we have to remember is that, the sequence of 

events in terms of this agency and what happened. ¥hile 

it is true that the Univarsity of Tennessee is empowered 

tc act as an agency, in fact what happened was the 

University proposed dr. Elliott termination, and if he 

did not respond within five days seeking to have the 

University rule cn whether there was just cause tc 

terminate hi» nis termination would have been final.

Sc that the agency decision in this case is 

really not an external agency. What it is is the 

University of Tennessee taking the last step in saying 

that Mr. Ellictt is going tc be disciplined.
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QUESTION.: Well, are job saying that if lie had

not gone to this agency proceeding he couldn't have ccite 

into federal court after having been notified cf his 

ternination uni er 1933?

ME. ELLIS; He, Justice Behnquist . Shat 

happened really was that ha want into faieral spurt. 

Hhile Hr. Brcgan makes a point of the fact that he 

should have gone into federal court, in fact that’s what 

Hr. Elliott did. Hr. Elliott —

QUESTION.: Yes, but he did voluntarily

initiate this agency proceeding. I mean, there's no way 

cf getting around that, is there?

H3. SLLIii jivai tne five lays in which he 

had to make the decision, Hr. Elliott, knowing that his 

employment was about to be terminated, elected to 

contest that termination, but immediately went into 

federal court.

QUESTION! There’s nothing under federal law 

that would have required him to go to that agency at 

all, is there?

MB. ELLIS; There’s nothing that would have 

required his to go there. As a practical matter he had 

tc gc there. Mr. Elliott was put in the untenable 

position at that point of suffering the loss of his 

employment of electing to contest his termination.
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And as soon as he had filed, as seen as he had 

indicated to the University of Tennessee that he was 

going to contest, he went Lmmeiiataly to federal court. 

And net cnly did he gc immediately tc federal court, tut 

whit ha attempta! to io was to stop the state, the 

University of Tennessee, from proceeding with its 

determination.

It's not that Mr. Elliott had such an abiding 

faith in that decision. It's just that the 

practicalities of tie situation were that if he did not 

do that he might find himself without a job.

QUESTION.: But he could get it back if he wen

his federal suit.

MR. ELLISs Well, as a practical matter, the 

possibility cf recovering his jot some time down the 

road is not something which someone in that position 

would consider to be a viaola alternative. And given 

the congestion in the federal courts -- and in fact, 

what happened in this case, there were a number of 

delays in the federal court before the agency decision.

Mr. Elliott would have been out of a job and, 

while he had he right to ceinstate*ent and back pay, the 

practical application cf it is that he would have teen 

uaeBoloyei and lost some oE the benefits of being on the 

job.
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1 QUESTION* Sell, is there a fair employment 

peneticas act in raanessee?

MB. ELL 13* Yes, there is,

iUESTION* Ani an agency for that purpose?

• MB. ELLIS* Ibere is an agency.

QUESTION*. Dii ha file with that agency?

MR. ELLIS* He filed — he did net file with 

that agency. He filed --

QUESTION* Dc ycu think he satisfied the 

preconditions foe a Titla VII suit, then?

MB. ELLIS* He has filed —

QUESTION^ Put it the other way --

MR. ELLIS* After he filed with the University 

of Tennessee —

QUESTION* Pet it the ether way --

MS. ELLI3* — na iii fiLe witn --

QUESTION* Put it the other way. Exhausting

the internal University procedures would not satisfy 

Title VII, is that it?

MS. ELLISi That's correct.

QUESTION* Sc he wculd still have tc -- if he 

went on Title VII, he would have to exhaust the fair 

employment practices commission procedures?

MR. ELLISi Subsequent to his filing with the 

University, he did file appropriately for Title VII
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purposes and receive a right to sue letter.

QUESTIONi Oh, I see.

13. ELLIS* 3o h; has now received that right 

tc sue letter, and he has gore through the appropriate 

procedures in Tennessee and the EEOC.

QUESTION* I see. Thanh you.

SR. ELLI3* As I indicated, Congress did not 

step with the Civil Rights Act in terms of indicating 

what shoull be the result when someone files a 

subsequent civil rights action when there is a prior 

agency decision.

In enacting the Eivil Servire Reform Art in 

1978, although that’s a different statutory scheme, the 

conference report and the Senate and House reports 

indicate gaite clearly that the intent of Congress was 

tc protect the rights cf trial de novo which employees 

hai under Title /II.

That statute provides for at least nine 

different times at which an employee may bring suit in 

federal coart. Iarladed ii that right to bring suit in 

federal ccurt is a right to bring suit even after an 

employee has sought review in the EEOC and before the 

Merit Systems Protection Boari.

Congress indicated that an employee would 

still have the right to bring his individual employment
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dis criminat ion casa. In fact, the statute specifically 

distinguishes between individuals whc claim cnly an 

ai/arsa action mi iniiviiuils who claim an adverse 

action pursuant to one of the anti-discrimination 

statutes.

And whila individuals who only claim an 

adverse action are entitled to a review in the Court of 

Appeals or the Court of Claims pursuant to an 

administrative procedure type proceeding» individuals 

who claim their adverse action also violates the 

aiti-iiscriainatipi statutes a r a eititled to go into 

federal district court for a trial de novo.

I think the concerns of Congress in making the 

federal courts available to claimants in civil rights 

cases is borne cut by the facts of this case. What has 

happened is that tie (Jnivarsity of Tamassae as part of 

its employment decision has determined that Sr. Elliott 

should be disciplined and has gone into federal court 

and told the federal court thati wa lave determined 

what should happen to Kr. Elliott, and the federal court 

should not interveie.

The decision of the administrative law judge 

is io aore than taa decision of an employee of the 

University of Tennessee, a recommendation tc his own 

supervisor as to how the University should deal with Sr.
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Elliott

As such, it is not, as t.aa University claims, 

somewhere down the line in terms cf the agercy acticr# 

tha stata action, out it is merely the beginning of the 

process. That is, only after the agency has affirmed 

the initial order is Mr. Elliott’s employment in 

jaooariy.

That point was raised by the Eniversity in 

seeking to have Mr. Elliott's case originally 

transferred from the federal court. Whan Mr. Elliott 

went into federal court and sought a temporary 

restraining oriar, tie Eai/arsity of lannasses want into 

federal court and said that* We have a decision that we 

can mata in tarns of a naariag. Mr. Elliott is not 

fired. Be haven't had our final decision on Mr.

Elliott, and whatever action we take on Mr. Elliott will 

not be final until we have given him this administrativa 

hearing.

3o that tha University in getting the case out

of federal court urged the federal court that they had

not finished with Mr. Elliott, and therefore the federal

court snouLi aostain from taking action until the
/ .

Eniversity had made a final decision on Mr. Elliott's 

employment.

Becaasa tha haaring axaminar in this case was
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an employee of the University, the particular decision 

also should net be entitled to preclusive effect because 

Me. ElLiott shouli live been entitled to an impartial 

hearing by an external body.
O

QUESTION.: May I interrupt ycu with a question

that’s been running through my mind. Supposing» instead 

of going into federal court, you decided that after the 

administrative proceeding vas over, bat without seeking 

— first of all, do ycu agree that the review in the 

stite court would nva been on the record of the 

administrative proceeding and not de novo review?

MB. ELLIS.: That is net entirely correct. It 

is possible for someone who is appealing under the 

Administrative Procedure Act in Tennessee to raise 

procedural irregulicities in the hearing and to 

introduce evidence de novo in chancery court.

QUESTION: But if there were no procedural

irregularities, would it then he based on the record?

58. ELLIS: It would then be based on the

record.

QUESTION: Hell, the question I wanted to ask

is, supposing after the termination of the 

administrative proceeding and without seeking review at 

all in the state court, you decided you ftai an 

independent common law or state statutory cause of
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action that ycu wanted to bring in a state court cf

r=ni33333.

If you filed that kind of a lawsuit, would the 

administrative proceeding preclude the relitigation of 

issies in state cojrt in Tennessee?

MB. ELLISi According to the Tennessee 

Administrative Procedure Act, tha only way to raview in 

state court the decision of an agency is through the 

chancery court. It is possible that that agency 

decision would be preclusive in the Tennessee state
JT,

courts if i t covered the sa ire area that the agency 

decision co/arai.

QUESTION* And there was a fair hearing.

.13. ELLIsi And thera was a fair hearing.

I think it’s important to recognize that, 

iasoite tha Jnivarsity13 p:otastatlons to the contrary, 

that Hr. Ellictt did net have an opportunity to raise 

his racial ii sr ri mina tion claims fully and fairly. He 

did attempt on many occasions throughout the hearing tc 

present evidence which would have been relevant tc 

cLaiis of liscrimination, not only to his own personal 

claim but tc the claims that he had raised on behalf of 

tha class and claims which he had raised against other 

defendants in federal court.

The hearing examiner took the position, first
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of all, that he had nc jurisdiction to handle racial 

iiscriminatipn cIiLbsv ini, avan if ha lid, that he 

could not adjudicate questions that did net concern Mr. 

Elliott ini tha University.

Any ether person, any other defendant, was net 

germane to the determination of the administrative law 

judge, and therefore he excluded evidence which Mr. 

Elliott tried to present concerning how other 

iallviiuils wera traatai, other irais of discrimination 

ty the University of Tennessee, and the abliity of Sr. 

Elliott to function in the University of Tennessee as an 

extension agent.

As we indicate in cur brief, there are a 

nunnac of deficiencies in this particular agency 

decision, not the least of which is that this agency is 

not the kind of agency that we usually think of as an 

axtarnal body ruling on questions batwean two parties. 

Mr. Elliott did not receive an impartial hearing.

%3 baliave that, regardless of what kind of 

rules might apply to agency decisions, such rules should 

not apply to the type of agency decisions in this 

particulae cis»; tut iaspita tha procedures that the 

Administrative Procedure Act provides in terms of the 

external trappings, that in fact tha due process 

requirements are not satisfied because Mr. Elliott had
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not had an opportunity tc have at least ore impartial 

hearing on his r 1 a L b of iisrrLiiiination.

Se telieve that the failure to provide such an 

impartial hearing robs this particular agency decision 

of the ability to preclude private from proceeding in 

federal court.

Sr. Elliott’s counsel asked for, early in the 

proceedings, that the Dniversity provide an 

administrative law judge who was entirely unconnected 

with the University or tne Extension Servire. The

University was empowered tc seek, through the secretary
>

of state, to have someone from that office act in the

capacity of administrative law judge. The University
/

failed to do that.

Install, one of the defendants in this case, 

Mr. Armistead, appointed one of his employees tc act as 

a fact finiing ini to recommend a decision to Sr. 

Armistead.

The facts in this case are net that much 

different from the situation in Arnett versus Kennedy in 

terms cf the question of due process. As Justice Shite 

meatione! in taat rase, and we agrees "So man should be 

a judge in his own cause."

And if the University of Tennessee, even if it 

had provided — even if the particular decision in this
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case would not on general principles, not be entitled to 

preclusion, on the specific facts of this case and on 

the specific content of this nearing, the rules of 

preclusion should not apply and hr. Elliott should have 

been alLowei to bring his particular employment 

discrimination case in federal court.

We think that the Sixth Circuit was right, 

that tnis Court’s lerision in Kramer indicates the 

proper dividing line, that the Sixth Circuit’s rule 

should be affirmed and that agency decisions, regardless 

of their extent, regardless of how the state wants to 

characterize them or how the agency wants to 

canrarterize tnem, siould not be entitle! to preclusive 

effect, and that that result is the result that Congress 

wished when someone brought a civil rights action.

Thank yon.

CHIEF JUSTICE BURGER.: hr. Ercgan, do you have 

anything farther?

REBUTTAL ARGUMENT OF 

BEA JCHASP 2. 3 R 3 3 A S , E52 • ,

ON BEHALF CF EFTITICNEBS

S3. 3533*Us Just one point, Your Honor. Say 

it please the Court»

With raspect to whether Respondent received a 

full and fair hearing and an impartial hearing, I would
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like tc point out that the Administrative Frocedure Act 

prescribes the procedure whereby the claimant or the 

employee has rights to this full, plenary type iue 

process hearing, which is similar tc the Federal Fries 

of li vi 1 Procedure.

Mow, at no time, and I mean no time, did he 

ever object to the appointment cf the hearing officer.

Ha coull hiva Iona so, bat ha navar ill. Install, he 

deliberately, voluntarily litigated this issue cf racial 

iisc rial na ti on ovar i period of 28 days before this 

administrative law judge.

Mow, if he thought he did not have a full and 

flic hairing, ha oouli hiva tiican thit a? immediately, 

either in the state chancery court cr with seme ether 

c ourt.

If a federal court is reviewing this question 

as to whether or not tc apply the doctrine cf preclusion 

'ia tna first risa, thara is no question but whit under 

the decisions cf this Court the federal court can look 

to see whether the party received a full and fair 

opportunity to litigita.

And I’m pointing cut that the record is devoid 

of my claim by Raspondent. iihen he went back to the 

district court and when he went to the Court of Appeals, 

he never raised the issue that he did net have a full
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and fair opportunity to litigate or that he did net 

receive a full and fair hearing.

la ill not seek i stay of the a dainistrative 

agency judgment, which he had an absolute right to do 

under state law. le never did that.

QUESTION:. In broad terms, Mr. Brogan, is it 

not helpful to the w.uole system if administrative 

dispositions are encouraged? The problems may go away 

if they are free to take an administrative route first, 

without foreclosinj juiioial proceedings later.

ME*. BECGANi Bell, we would like to think 

that, Your Honor. But apparently that's not always the 

case, if you read all the decisions that have worked its 

way up to this Coarti the Kramer rase, the Allan case, 

the Migra case.

And this case hare is a splaniii example.

This man had a 28 day trial in the state court and he 

still wants another trial on those identical issues in 

federal court. And we think that to have a law of 

ncn-preclusion, where a litigant can invoke a hearing tc 

protect his liberty and property interests under the due 

process rights, which this Court says you have to afford 

him before you can take adverse personnel action against 

hia, would work just the opposite.

He're different from a private employer. A
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privi ta employer could hive just gone ahead and 

terminated him, and then if he had proceeded through the 

EEOC scheme, it's true he cculd have been pet tack tc

But under this Court's decisions, the state is 

the victim. The state has no choice but to give him the 

hearing if is raguasts it.

Sc that we think that a rule cf ncn-preclcsicn 

would ancounga, nther thin discourage, litigants from 

going into federal court.

Thank you, Your Hcnor. I thank the Court.

CHIEF JjaTICE B333E3i Punk you, gentlemen.

The case is submitted.

(thereupon, it 10i53 i.m., the oral argument 

in the above-entitled case was submitted. )
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