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The above-entitled matter came on for oral

argument before the Supreme Court of the United States

.at 9:59 a.m.
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LLCYD N. CUTLER, ESQ., Washingten, D.Ce.z cn tehalf cf
Appellant Comptroller General.

STEVEN R. ROSS, ESQ., General Counsel tc the Clerk,
House of Repr2santatives, Washington, D.C.5 on
behalf of Appellants O 'Neill, et al.

MICHAEL DAVIDSON, ESQ., Ssnat2 Legal Counsel,
Washingtcn, D.C.; con behalf cf Aprellant United
States Senatsa.

CHARLES FRIED, ESQ., Sclicitcr General, Department cf
Justice, Washinyton, D.C.; on ba2half Of_Appellee
United States.
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CHIEF JUSTICE BURGER: The Ccurt.uill hear
arguments first this mcocrning in Bowsher v. Synar and
cthers.

Mr. Cutlar, you may proceed whenever ycu are
ready.

ORAL ARGUMENT OF LLOYD N. CUTLER, ESQ.

CN BEHALF OF THE RPPELLARNT COMPTECLLEF GENEFAIL
"MR. CUTLER: Mr. Chief Justice, and may it
please the Ccurte

This case involves the constituticnal
interplay between two statutes, one passed in 1921 and
the other in 1985. In a largsr sense, it involves the
validity cf the concept cf the independent cfficer cf
the United States first approved by this Court in
Humphrey®s Executor, and Congress before and since that
time has enacted many lavws creating cfficers cf the
United States duly appointad by the President and
ccnfirmed by the Senate who serve for a fixed term,
independent of presidential direction, and are not

removable by the President at will.

The 1921 Budget and Accounting Act created the

Office of the Comptro2ller Sen=ral and assigned to him

the same functicns previously performed bty the

Comptroller of thz2 Treasury, an officer of the executive

4
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branch. He was to serve for a fixed term, and he was to
be remcvable cnly fcr cause after hearing by the rassace
of a law to that 2ffact.

The 1985 Balanced Budget and Emergency lCeficit
Control Act assigned an additional reporting functicn to
the Comptroller General. The Comptroller General®’s
report, under the '85 act, determines whether Ccngress
has met the specified deficit reduction targets, and if
not, what reductions under a statutory formula are
required in order to meet that target. The repcrt then
triggers a presidential order which commands those
reducticns unless Ccngress resccnds ky enacting scre

diffsrent law that m2ets the target by a differsnt mix

:6f tax increacses or deficit reductions, or modifies or

suspends the law in its entirety.

The District Couct held that this *85 act
functicn assigned tc the Comrtrcller General was
incompatible with th2 rsmoval power grantei to Congress
under the 1921 act by the enactment of a remcval law
tecause, said the District Court, that removal power,
even though never exercised, created a here and now
subservience cf the Ccmptroller General tc Ccngress that
made it impermissibla fcr.hia to perform this reporting
function under the 1985 act.

If the Court permits, since we have three

5
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counsal argyuing for the appellants, w2 have tried to
cfganize our argument so that I will deal with the
status of the Comptroller General under the 1921 act and
the removal clause --

QUESTICON: Mr. Cutler, if the Ccmptrcller
General were removed for any one of the four reasons --
I think there are four reascns specified in the
statute -- is ther2 any review by anyone of that
action? '

MR. CUTLERes Oh, it is a law. I surpose its
constituticnality wculd be reviewable ty the removed
gerson cr perhaps on challenge bty the Fresident if he

had been excluded from his coastitutional removal

. ECWer.

QUESTIONe Would it be any different from a
removal by way of an impeachment?

MR. CUTIER: I would sugpose, Mr. Chief
Justice, that a remcval by way ¢f impeachment would -- I
don*t knew whether it would be judicially reviewable by
this Court, for example, as to whether it ccmplied with
the statutory standards. It would be a difficult pcint,
particularly of th2 Presidant, since the Chief Justice
wculd have presided in the impeachment, butt I telieve
certainly a removal pursuaat to this statute by the
passage of a law would be subject to a constitutiocnal

6
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due prccess cr cther challenge Lty the removed person or
by the President on the ground that he has been
excluded.

In any event, the power, as ycu krcw, has
never been exercisz2d in tha 65 years since the statute
was passed. 7

Mr. Ross is going to deal with the additional
function assigned to> the Comptroller Gen2ral unier the
*85 act, and Er. Davidson is gcing tc deal with the
additional argument rejectzd below that the délegation
cf this "85 act function to any officer of the United
States, even in the executive branch, would te vcid fcr
overbreadth under the delegation doctrine.

In reaching its decisicn, the District Ccurt
did not consider ta=s legislative history of the 1921 act
¢cr the validity cf this 1921 removal provisicn within
the context of the ®21 act, and we submit that that was
a fundamental error. The'District Court declined to do
that because, it said, courts never chccse which cf tuc
allegedly incompatible statutas to strikes down, that
they always act tc strike down the statute under which
the plaintiff claims that his injury occurfed, and in
tﬁat case, of course, this would be the 1985 statute.

But as we have cited in our ftriefs, in Glidden
Ve Zdanok, this Court did precisely the opposite. The

9
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Court there was dealing with an assiganment statute
authcrizing the assignrent cf the Ccurt cf Claims ard
Customs and Patent Appeals julges to regular, other
regular Article 3 courts. That was the statute that
allegedly injured the plaintiffs in thcse cases, and the
Court, instead of si:iking down that statute, which was
arguably incomrpatible with earlier statutes giving
advisory jurisiiction, advisory opinion jurisdiction to
those two courts which would interfere with their
hrticle 3 status, decided that Ccngress had intended tc
make them Articla 3 courts from th= baginning, and that
if necessary, the objecticnatle jurisdicticn rrovisiorns
in the earlier stitutes would have to fall.

And when the District Court thought it was
confronted with a simiiar problem here, we submit it
should have adopta2i the same reasoning.

QUESTION: Ycu feel that the Glidden case is
primarcry authority focr your position hare.

MR. CUTLER: We do, Justice Blackmun.

QUESTION: Well, Mr. Cutler, aren "t we guided

R determining severability if some porticn .cf the

statuote is found to be unconstitutionil by the expreséed
intent cf Ccngress, which in this case would indicate
that Congress had some fallback position which it
articulated should be followed?

8
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EE. CUTLER: There is no question that in the
1985 statute Congrsss had a fallback provision if any
part cf the sc-called repcrting functicn, using the
Comptroller General and acting on the reports of CFB and
CBO, were found unconstitutional, but one wculd never
reach that issue if, by examining the 1921 act, cne had
concluded that the r2moval provision n the 1921 act was
itself unconstitutional and a nullity, particularly
since the time of Myars v. the United States ——

QUESTION: Well, but aren't we reviewing the
1985 act?

MR. CUTLER=2 You are reviewing the 1985 act cn
the ground that a prasumpti vely constitutional provisicn
in the 1921 act is incompatible with the delegation of
functions under the '85.act. If that presurptively
constitutional provision which has be2n used as a sword
tc strike dcwr the 1985 act is found to be
unconstitutional on its face, or found on the other hand
not to create a here and now éubservience tc Congress
with respect to the many administrative or executive
functions being performed by the Comptroller General
under the 1921 act, then you wculd have tc ccnclude that
the "21 provision is a nullity and that it should nct
interfere in any wavy with the validity of the delegaticn
functions undér the °*85 act.

9
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QUESTION: Well, what if we did fcllow ycur
suggestion and decide that the removal provision of the
1821 act were invalid under the Constitutiocr, hcow wculd
that leave the position of tha Office of Comptroller
General as to removability?

MR. CUTLER:s It would leave it, I weculd
sutmit, Justice Rehnquist, it would leave the 1921
statute silent on removability.

"QUESTION: And what would be the result?

MR. CUTLERe And then under this Court's
decisicn in Wiener, if you concluded that the '21
statute had created the Comptroller General as an
independent cfficer of the United States serving fcr a
fixed term of years, ycu would imply that the President
had no right to remove him at will but might have a
right tc remcve him for cause, something this Court has
implied in the absence of statutory language but not
held.

QUESTION: If ycu concluded that the
Comptroller General were md>re like Myers than Wiener,
then ycu wculd say that the Fresident cculd remove Lhinm
at will.

MR. CUTLER% If you concluded that he were a
purely executive officer, that would be the case, yes.

QUESfION: It seems to me that you really risk

10
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interfering with Congress®' intent far mcre when ycu
tamper with the 1921 act than if you adjudicate the 1985
acte.

MR. CUTLER: I would submit nct, Justice
Rehnquist because Ccngress clearly intended in the
1985 -- the 1921 act to establish the Comptroller
General as an independent officer of the United States
because he was tc receive these administrative
functions, like settling the government®s account,
bringing suits to collect the gcvernment's claims, and
setting the accounting standards for the government.

The whole argument about the 1921 act, President

_Wilson's veto, the arguments that were made to the Ccurt

in Myers about tha '21 act were 21l premisad on the
assumpticn that the Ccrptroller was an inderendent
officer of the United States.

During the debate on an attempt tc override
President Wilson's veto, which asserted the grcund,

among others, that hz2 hai the sole power to remove an

cfficer ' cf the United States when he was given the pcuwer

to appoint, ani thit Coangrass coull not take part in the
process, the whole argument which was adopted by the
bonrt in Myers is based on the premise that he is an
independent officer of the Uniﬁed States and not an
cfficer cf Cecngress as the Solicitor Gemeral is urging

11
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tefore you tcday, in cecntrast tc what the Sclicitcer
General in the My=2rs case arg2d. He saii the
Ccrmptrcller General was an executive officer.

But when the veto provision was ur to be
overridden, the question -- and the override failed --
the question was asked on the flccr cf the Hcuse, wkat
if ve override, ani then President Wilson's veto, or his
pcsiticn is urheld by the ccurts, would the entire act
fall, and the ansver was that that was a remote
possibility and that if any part of the act fell, tc
that extent, the act wculd be unccnstituticral.

So we woull r=iai that as indicating that
Ccngress wculd have preferred to have an independent
Comptroller General serving for 15 years even if the
President had a right of removal, and as we know later
frcm Wiener, his right ¢f removal in thcse circumstances
would be limit=d t> resmoval oanly for c-ause.

QUESTICN: Well, ¥r. Cutler, the United States
argues that the removal power by Congress is beside the
pcint, that this cfficer may nct gperform these functicrs
assigned to him unless thes Prasident has unrestricted
power to remove.

MR. CUTLER: That is correct.

QUESTION: Ncow, did the District Ccurt reject
that argumant?

12
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MR. CUTLER: The District Court never reached
that argument. The District Ccurt assumed that he was
an officer of the United Statz2s ani that the functions
were executive functions --

QUE STICK: Well, do you think that issue is
+cpen here? Rould that change -

MR CUTLER: I would think --

QUESTION: Would it change the reach of the
Juigmant? .

MR. CUTLERs I think it would, Justice White.
I think tha Solicitor Genmeral is arguing that should ycu
conclude that a power to remove for cause dces not
create here and now subservience to the remcving
authority, which is in effact what was ha2ld in Humphrey,
but the President had the pcwer tc remcve fcr cause, and
you still held that the F2i eral Trade Commission was
independent of the President, then the Solicitor
General, I take it, would fall back c¢cn the argument that
these particular functions ar=2 within the heart, the
ccre -of the executive fpcwer.

QUESTION: Pureiy executive, and s¢ that they
may not be perfcrmed by this officer unless the
Presii ent has --

MR. CUTLERs Yes.

QUESTION: -- power to remove at will.

13
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MR. CUTLER: On that argument, they could bLe
performed only by a pura2ly ex=cutive officer.

QUESTICNs And that -- is that a broader -- if
we affirmed on that jround, would that be a brecader
relief?

MR. CUTLER: On that grcund, yes, we think ycu
would then take over the side with you the Federal
Reserve Board which itself makes brcad, predictive
findings of fact aal sets policy, the Federal
Ccemunicaticns Commission which you have held determines
the course of future public policy when it is issuing
licenses and deregulating common carriers, and many
cther cemmissicns.

_QUESTION: But that®s not broaler relief on
this particular judgment. That's Jjust a mé:e sweerping
doctrine.

MR. CUTLERs It°'s a more sweeping doctrine,
but should you adopt that 3octrine, it would have very
serious implications for all of those agencies.

QUESTION: Well, it would foreclose, it would
foreclcse cr rake beside the point agreeing with you
about the validity or invalidity of the 1921 act.

MR. CUTLER2 I would -- yes, Justice White, if
the Solicitor Genaral is correct in that contention,
then all the independent agencies except thcse which are

14
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limited tc deciding particularized cases based on past
facts, what he calls a quasijudicial functicn, would be
over the side, particularly if you adopt his thecry that
it is nct the removal pcwer in thcse statutes which
would have to be invalidated but the function that is to
be performed.

QUESTION: Mr. Cutler, are there cther
cfficers cf the United States removable by the
Congress?

MR. CUTLER: This is the only officer of the
United States who by statute, Justice FPowell, is
removable by the Congresse.

QUESTION: Yes, by statute, fcr cauce.

MR. CUTLERs That is so, for cause, that is
right, other than impeachment.

QUESTIONz Mr. Catlar, what about the Federal
Feserve EBcard members?

MR. CUTLER: The Federal Reserve Boardi members
are removable for cause, under their statute, a terrn
that is not definei.

We have asserbled in an appendix tc our rerly
brief the remcval provisions and the statutocry

characterization of the functions of 2very important

:independént agencye.

QUESTION: Mr. Cutler, do you take the

15
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position that the ctenoval powsr in th2 '21 act is
unconstituticrnal?

MR. CUTLER: We argue that it is not
vncenstituticral, Justice Stevens, kecause they never
exercise pover to remove for cause, which is so
difficult to apply and has never happened. Even the
Fresident has never removed an independent cff;cer fcr
cause in a hundred y=2ars. We argues it doesn't create a
here and ncw subservience on the authority --

QUESTION: Well, no, I understand that, but
it*s a different argument.

¥R. CUTLERs Right.

CUESTICONs Eut I'm Jjust asking independently,
would you say the *21 act is constitutional or
unconstitutional?

MR. CUTLER: If you asked me, I would have
great difficulty defending the portion of the '21 act
which gives Congress a role in the actual removal
process because that seems to fly in the face of the
ruling cf Myers which was nct affected by Humrhrey's
Executor that Congress canaot participate in the actual
prccess cf remcval althcugh it may lay down the
standards for removal.

If that happened, I wouli say, as I did in
resgonse toc the cther guesticn, that remcval prcvisicn

16
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is a nullity and has been since the beginning. It is
perhaps an open gJuestion for this Court whether
Humphrey's limitation c¢f ¥yers to inderendent cfficers

reachas ths portioa >f Myer s that relates te

-participation of the Congress in the removal process,

but should you conclude Congress cannot participate in
the removal process, that provision is a nullity. It is
as if it never existed.

And as to severance, Justice O0°'Connor, if I
may return to that for just a moment, in the Myers case
itself, the Ccurt was considering a statute that
authoriz=d the Pr=2siient to appoint and remove
pcétmaste:k cf varicus classes bty and ith the advice ard
consant of the Semate. It also provided for the
salaries of postmasters and assigned them various
functions. The Court in Myers struck dcwn the remcval
provision. It didn"t stop th2 Presidasnt from appointing
pCstmasters, it didn't stcp postmasters frecr delivering
mail, and ther was no so-called severance clause in
that statute.

QUESTION: I take it you are then scmewhat at
odds with your colleagues with respect to the validity
of the 1921 provision?

MR. CUTLER: We would defend its validity
perhaps with less enthusiasm than our cclleagues, btut I

AT
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think we all come to the same place. We all think that
the removal provision can be upheld because it does not
create a here and now subservience. But we alsc think
if it does create subh a subservience or if Conjyress per
cse cannct rparticipate in the remcval prccess, this
removal provision has bean a nullity since 1921, and it
shculd nct affect ycur consideration of the 1985 act.

QUESTION: Are you suggesting that the *21
prcvisicn may be just partly or slightly
unconstitutional?

MR. CUTLER: I am suggesting, Chief Justice
Burger, that the removal provision either creates nc

subservience, in which case it can have no effect on the

~'85 act except on the Sclicitor General’s extreme

theory, or that it is.unconstitutiﬁnal'and has been a
nullity since 1921.
CHIEF JUSTICE BURGER: MNr. Rcss?
CRAL ARGUMENT OF STEVEK R. RCSS, ESC.
ON BEHALF OF APPELLANTS O°*NEILL, ET AL.
MR. ROSS: Mr. Chief Justice, and may it
please the Courts
I arpear here this morning on behalf of the
Speaker and Bipartisan Leadership Graup of the United
States Hcuse cf Representatives.
My argumant will procea2d in tha following
18
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fashions First I #ill try to describe the functions
given to the Comptroller General under the 19685 act.
Secondly, I will describe the history and the necessity
for his choice to perfcrm thcse functicns. And ther
finally, I will torn to th2 guestion of the
ccnstituticnal approcpriateness cf that chcice.

The 1985 act, Emergency Deficit Ccntrol Act,
proceeds from a simple proposition. That proposition is
to set statutcry targets which in a declining basis --
vhich, when met will result in a balanced budget by
1981. Tc meet these deficit target figures a simrle
process is etablisi2i. That process calls fcr certain
calculations. Those calculations stért with eccnomic
rrojections and then, using thcse eccncmic prcjecticns,
a foracast of the projecteil daficit, and then using that
prcjected deficit, comraring it tc the sfatutory target
figure, a determination of the shortfall, and then
gpplying the statutory formula, arriving at how toc meet
that shortfall from takinq.noney from each acccunt.

In makiny these zalzulations, the-Conptroller
General is perfcrming functicns similar tc the functions
that he has always performed. He makes acccunting
determinations with respect to the federal budget. It
is, in essence, a pre-audit, telling federal raymasters
and disbursing officsrs how quch money they will have to

19
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speni.

The District Court accurately described these
calculations as the application of law to present and
future facts. Egually accarate, but nore colorful, was
Judge Scalia's description in c¢ral argument that what
this job was was soma2thing for a man with a grezn
eyeshade, that it was an accountant's job, not power.

The District Court correctly concluded éhat
the Comptroller General is not responsible feor a single
pclicy judgment under the acte.

Next let m2 turn to the nacessity for having
the Comptrcller as the impartial rudget scorekeeper, and
why he was chesen.

When the proposal first orizinated in the
Senate, these calculaticns which were always part cf the
propsal were to b2 parforam2d jointly by thes President’s
cffice, CMB, and by the Congressional Pudget (Cffice.
When that prorposal reached the House, it was not
surprisinq that the House chose not to entrust these
functicns to CMB whose diréctor, cf course, shares
office space with tha2 President. Instead, the House
chcse tc give these functions tc the nonpartisan CEC, cr
Congressional Budget Office.

Since the director of the Congressicnal Budget
Cffice is appcinted not by the Fresident tut by the
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Congress, there were those who raised prolblems with this
proposal. The proposal was then made on the flocr cf
the House by leaders of both parties, Reprééentative
Gephardt, a member 2of the Democratic leaiership, and
Fepresentative Cheney, a memlter of the EBepulklican
leadership, that in order to ensure that these
calculations are walled off from any possible
manipulation, that they be given to the inderendent,
long-tenured Comptroller Ganerale.

As the precpcsal bcunced back and fcrth tetween
the Sanate and thg aventual confarance, this proposal
was eventually enacted, and these functions were given
to the Comptrcller General. Althcugh the bill had many
detractors and many concerns were raised about it, at no
time did these detractcrs’raise any concerns cver tke
role of the Comptroller Geaerial, nor 1id the Prasident
raise any ccnstitutional concerns over the rcle of the
Comptroller General.

The choice of the Comptroller was consistent

with tvc recent judicial decisicns in which district

courts had determin2d in the face of the challenge by
the executive that the Comptroller could Le given
important administrative tacsks because he was an
independent officer. The selection was also a
recogniticn cf the histcric rcle cf the Ccmptrcller,
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and --

QUESTION: Mr. Ross, wouldn®"t you ccncede that
the histcric rcle of the Comptrcller General is really
that of an emgploye2 of the legislative branch, in
effect? Hasn't he been considered an arm of the
legislative branch rather than the executive branch,
historically?

MR. BROSS: He has Leen called by those in
Congress and those in the judiciary many things over the
years. He was -- and it is not the nature =-- it's the
na ture of the function rather than the latel that is
given to him that should apply. His functicn was
historically first perfcrmed in the United States ty a
Comptroller within the Traisury Department. When James
Madiscn urged the first Ccngress to create such.an
office, he specifically alluded to the imrportance that
such an office had a unique, independent status, and in
fact, urged that the tenure be given wculd ke one which
would make him accountable to tha public g=2nerally, and
sc that while cver the years the Comptrcller has, fcr
example, been funi2d in certain years out of the
legislative branch appropriations and in cther years cut
of executive rranch appropriations, I doﬁ't believe that
is the key. The function of thé Comptroller, which is
checking the expenditures frcm the public ptrse, has
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always been ccnsidered one that is necessary tc te
performed by an inil=spendent officer.

CUESTION: The Comptrcller gives cpinions,
though, on constitutionality of things, iocesn't he?

¥R. ROSSs Tc the Congress?

QUESTION: Yes.

¥R. BROSS: The Comptrcller, as mary rpecrcle,
provides Congress w#with information. It is well within
the purview cf Congress' power toc require orinions as tc

constitutionality or as to investigations frem many

cfficers throughout the government. Clearly, if the

Congress wanted to, it could require that Ccmmissioners
of the FTC come up and give opinions.

QUESTION: Yes, but tased cn my tlkree years'
experience in the Justice Department, my feeling was,
ycu kncw, that if the executive branch wanted a
favorable opinion, you went to the Attorney General; if
Congress wanted a favorable cpinicn, ycu wert tc the
Comptroller General.

Dc ycu think that is unreasonable?

MBR. ROSS: I vas going to answer that the
Ccngress calls cn the Comptrcller sc often tecause they
respect his competency.

QUESTION: IHay I ask, in that connection, if
his task is to review the 2 xpanditure of pulblic funds, I
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take it he will pecform that task upon reguest by eitﬁer
a congressicnal committee or an individual Ccngressrman
or Senator, is that correct?

MR. ROSS: He will perform various
investigative functions upon request of congressiocnal
committees or individual members.

QUESTION: Will he do the same thing upcn the
request of the President?

- MR. R0OSS: Yes, he dces. He perfcrms varicus
functions for the executivs branch.

CUESTICN: The same type of investigative
checking on disbursemnents?

MR. ROSS: He would nct issue the =same tyre cf
report, but he does do work for thz -- for executive
agencies.’

QUESTION: What percentage of his werk
assignments dc ycu suprcse emanage frer the legislature
and what from the 2xscutive?

MR. ROSS:s I think the figures that I last =aw
indicate that he ices a grz2at deal of his work for the
legislative branch, over 50 percent, but I don't think
Tl sE=-

QUESTION2 Is it over 90 percent, would you
say?

MR. ROSS: I don"t believe so.
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QUESTION: What work does he do fcr the
exacutive branch spa2cifically?

¥R. EOSS: He performs certain audit functions
at the reguest of 2x2cutiva2 ajencias who want to rely c¢n
his expertise.

My third point is the ccnstituticral
appropriateness of the salaction of a Comptroller
General. As cur brief and as counsel for the
Comptroller have pointed ocut, a long line cf cases in
this Court uphold the nature of independent agencies
rerforming adrinistrative tasks. We learn frcm
Humphrey's Executor, Wiener and Buckla2y that these tasks
can be given to an independent officer so lcng as that
cfficer is aprointed by the President, as the
Comptroller General is.

In challenging the inderendents of the
Comptroller, the executive fails to cite specific
ccnstitutional provisions which the 19€f act or the 1921
act violate. That is because there aren't any.

QUESTION= RNow, Mr. Ross, you take th=2
rosition that none of the functions assigned to the
Comptroller General in the 1985 act are esxacutive
functicns in nature?

MR . ROSS: We take the position that none cf
the functions given tc the Ccmptrcller in the 1985 act
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are purely executive as that term has been used by this

Court, in, example, in Myers or as that term was

|
understccd in the first Ccngress in resrect tc --

QUESTION: You woulidn 't concede that there is
anu executive power ccmponent invclved in the 1985 act
powers given to ths Comptrollar General?

MR. ROSS: Well, clearly, the eccrcnic
projections are a fuaction which ars performed by all
three branches cn a daily basis. It is the finding cf
future --

QUESTIONs EBut the bottom line, cf ceourse, is
picking a figure ocr figures that will be binding on all
agencies cf the federal government for purpcses of
sequestration, for example.a

MR. ROSS: Well, of course, the figures is
determined by the statutory formula. The fact that the
Comptroller®s findings will be binding is consistent
with the way this Court descrited the rcle cf the
Comptroller General in Skianer & Eidy in 1927 when
Justice Brandeis observed that the findings cf the
Comptroller General were binding on the executive
branch It is not a new functicn for the Comptroller to
dce.

Instead of relying on Specific textual
provisions, the Solicitor's attack on the statute calls
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intc guesticn an area which Justice Stevens has recently
aptly described as one of thcse vast open spaces in the
text of the Constitution which was left by the framers
to be filled in by future generations cf lawmakers. In
light of this constitutionil silence, this Court should
te especially wary of cverturning an important statute
arrived at by important compromise between the political
branches. That is particularly true since the President
is not without veapons in fighting for these cpen
spaces, namely, his participation in the la2gislative
rrccess and his well-advertised veto pen.

The Solicitor alsc raises a numkter cf specific
concerns with regard to the Solicitor Ceneral®s choice.
Be says that these --

QUESTION: You mesan the Comptroller General,
S1E?

MR. ROSS: Excuse me. Yes, With regard to
the Ccrptrcller General's performance of these
functions. He says that these.functions are purely
executive, but as I have indicated, these functions,
predicting present and future facts and making eccrncric
calculations and mathematical detecminations, are the
tycre of functicns which have traditicnally leen given to
independent agencies.

The Solicitor tries to dcaw support --
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CUESTION: Isn®t there some tensicn between
that suggestion ani your eirlier suggastion that he's
just a guy with a green eyeshade?

MR. ROSS: The predictive nature of his task?

QUESTIONs: Yes. It seems to me you cught
to == you have to choose batwesen those two versions of
what he is doing.

MR. ROSS: Well, I guess it would depend on
whether -- and the description was Judge Scalia‘'s --
vhether Judge Scalia viewed accountants as dcing any
predictive factfinding. Determining what the economy
¥ill l1cck 1ike in three mecnths, six months, nine mcnths
or 1 yeoar is still essentially a finding of fact. It is
not a finding cf fact which is reliable as finding
rresent day facts, but it is still a finding of fact.

As I said, these --

QUESTION: Hcw do you ccmpare the Ccmptrcller
General®'s function under the 1985 act with the
Fresident's function ih preraring the fkudget?

MR. ROSS: The President seeks to articulate
his choices fcr national policy by making pclitical,
practical and policy determinations as to how much of
the federal purse should be spent in varicus areas and
where that money should be derived from. The
Comptrollér performs no function even vaguely similar to
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that.

What the Comptrcller dces is take that budget
as it is proposed by the President ani enacted by the
Ccngress and .then applies the statutory formula te
reduce expenditures in the event that the Congress has
not met the target.

QUESTION: ©Well, isn’t that scmething like
correcting the papers of both?

. MR. R0SS: Nc, it does not alter in a single
area any policy judgment. I think tha District Court
ccrrectly cencluded that the Ccmptrcller is nct given a
singlas policy judgr=2at, ani that is the major
difference. The purely executive function cf propocsing
the budget or proposing legislation involves rolicy
choices. The Comptroller®s function and the
administrative task is simply the applicaticn cf the
statutory formula to come up with the bottcm line
numbers.

QUESTION: Well, what is ycur bcttcm -- the
bottom line in your argument, that he may perfoim these
functicns ccnstitutionally?

MR. ROSSs Right, that he may perform these
functions constitutionally and that the nattre cf his
tenure, being appointed by th2 Presidant in strict
acccrdance with this Court®s decision in Buckley, and
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the fact that the removal mechanism is for removal by
enactment of a statute using the prop=ar statutory
enactment prccess required ky this Ccurt's decisicn ir
Chadha do not deprivas him 5f the indepenient status. It
does nct give the Ccmptroller either de factc or de jure
subservience to the Congress or to the President.

In fact, he enjoys a degree of independence

“which is unigue among cfficers cf the United States, but

is exactly what both the first Congress had in mind and
is exactly what the legislators in 1921 had in mind in
creating this -~ |

QUESTION: So yoa dafend th=2 provision in the
1921 act.

MR. ROSS: Yes, I do. I think it is --

QUESTION: And you defend assigning these
particular functions to him in the °*85 act.

MR. ROSSe Right. I ltelieve that it is =--

Congess and the President can choose ander the doctrines

cf the Ccnstituticon and this Ccurt tc give these tyres

of fanctions to inilependent officers. We also believe
that the Ccmptrcller General is an independent officer
by virtue of both his appointment and the protected
nature of his tenure.
QUESTIONe: Wculd ycu say that these functicns
could be given to an executive bran;h officer, ¥r. Ross,
30
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under a scheme like this with Ccngress remcval pcwer?

MR . ROSS: I°'m not sure I follow the
questicn. Could the Congress --

QUESTION: Could these -- you say that the
Comptrcller General is an independent ocfficer, so it°'s
all right to give him the power that has been given.

Could Congress give this ﬁower to a purely
executive branch officer having Ccngress with the
removal power that it has retained for itself with this
officer?

MR. ROSS: Okay, let me answer that in twc
ways. I dcn't believe that the Ccngress could enact a
sta tutory remcval mechanism that provides for removal Ly
public law for a purely /executive officer. So that is
the second part of your gquesticne.

Rs to tha first part, Congress and the
President in the legislative prccess could tave chosen
to give this function to the Secretary of the Treasury.
I think that would have been a political impessibilitye.

QUESTION: But you think that scmehcw the
Constitution provides for the creation of these
independent cfficers.

MR. ROSS:s 1It's more that the Constitution
docesn’t prevent it, and that where the Constituticn dces
not specifically prevent the political branches from
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utilizing a particailar mechanism, this Court owes
deference tc the choices cf thcse pelitical tranches.

QUESTION: And how do you fit that doctrine
into what we think of as the separation of pcwers
concept that the framers of the Constitution hal in
mind?

MR. ROSS:s Well, rerscnally I dcn't telieve
that each and every function of the government or each
and every officer of the government need te neatly
pig=onholed into a3 libel of either being executive,
judicial cr legislative; that I wculd agree with the
description that James Madison gave in Fadz2ralist No. 37
that there are times that these functicns dc nct permit
such 2asy labeling. And s> I think that because the
Constitﬁtion does not require that the -- that there be
an officer lateled as either executive, judicial or
legislative, that as long as those rejuirements which
are contained within the Constituticn are met, that
separation of powars is properly protsctad.

Here, the protectién which the Court has
clearly defined as recently as the Buckley case, is that
the pover of appointment which is specifically lescribed
in the text cf the Constitution, could nt be given tc
the lagislative branch, ani the legislative branch has
not seen fit to try to take that power in this act.
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QUESTION: Well, I guess the legislative
branch has in fact restricted the powsr of appointment
cf Comptrcller General to a degree, has it nct, by
limiting the appointment to people suggested?

MR. K0SS: The legislative history of the
appointment provision clearly suggests that the Congress
intended and.expected that the President would retain
his right to name whoever he so chose, and the President
in naning-ur; Bowsher as Comptroller General made his
cwn chcice.

QUESTION: But hz had to choose from just
three candidates, didn't he?

HR.hEOSS= The legislative histcry indicates =--

QUESTION:s But the statute prcvides just three
candidates, doesn’t it?

MR. ROSS: It provides that there be
suggestions given to the President by the legislative
branch.

QUESTION:e And he must pick cne cf the three
suggested. Am I wrong on that? Maybe I read it wrcnge.

MR. ROSS: Thaﬁ‘s what the statﬁte prcvides.

QUESTIONs Oh, I see. So I am not wrong.

But let me just ask you one guesticn. I kncw
the red 1light is on, but you said that they could
constitutionally have given this rpower to the Secretary
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of th2 Tresasury, but it would have been, as I understand
what you said, a political impcssibility, which seems to
me again inconsistent with the notion that this is just
a factfinding functione.

Why would it be a political impcssibility?

MR . ROSS: There ar2 differences Lketween
ccnstituticnal realities and pclitical realities.

QUESTION: Right.

ER. ROSS: The fact that it is a factfinding
function is enough to justify constitutionally that it
te given to an independent officer. The fact that it
was a factfinding function wculd not have been encugh
politically to have the Congress give it to som=2one who
shares cffice srace with the President.

QUESTION: Because there's some area of
discreticn in finding facts, I guess that‘'s what ycu are
saying.

KR . ROSSs Whether it is discretion or not, it
need not be discretion for there to b2 a lack of trust,
and the political reality of this bill was that when it
came to the Hcuse, it was necessary for the Bouse tc¢

formulate an officer that all within the House could

trust his ncnrartisanship. That cfficer was clearly the

Comptroller General.
Thank you.
34
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CHIEF JUSTICE BURGER: Mr. Davidscn?
ORRL ARGUMENT CF MICHAEL DAVILSCK, ESC.
ON BEHALF OF ARPPELLANT UNITED STATES SENATE
MR. DAVIDSON: Mr. Chief Justice, and may it
please the Courts .
Befcre turning to the delegation argument, if
I may pick up on several points which have been
discussed, in further response tc Justice Fcuwell's
guestion whethet there is any other agency cf the United
States for which there is a provision for ccngressicnal
removal, there is one. There has been since 1933 in the
Tennessee Valley Authority Act a provision that the
Ccngress cculd, by concurrent rescluticn, nqt even
iﬁvolving the Presidant of th2 United States, remove
membrs of the TVA board, and yet no one has thought
because of that vestigial provisions, as dormant as the
provision n the 1321 Budget and ARccounting Act, that the
Tennessee Valley Authority is a ccmmnittee of the
Congress. It has Functiosn2d in a clearly sXxecutive
caracity, redeveloped an entire region of the United
States, notwithstanding a provision which purports to

give to the Congress the power to remove even withcut

.the participation of the President.

QUESTION: But how was he appointed in the
first place?
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¥R. DAVIDSON: By the President with the
advice and ccrsent of the Senate, as is the Comptroller
General.

And in response to the guestion what dces the
Comptrcller General dc for the executive tranch, I wctld
add that in each of our libraries there ars 60 or more
vclumeé of Comptroller General decisions, decisions
which are rendered principally, overwhelmingly at the
request of the executive branch, Disbursing ani other
fiscal cffices, asking for the Comptroller Ceneral’s

ruling on propos=si axpendiitures.
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The Comptroaller Gen2ral is ablz to uniertake
that functicn tecause in the 1981 Act the Ccrgress made
the critical decision that he must be an cfficer cf the
United States, appointed by the President under the
arpointments clause.

QUESTIOHQ That isn't entir2ly a courtesy,
thcugh, on the part of the Comptroller General, because
the reason the ex2cutive branch authorities seek the
Ccmptrcller General's ruling is that they run the risk
of being surcharg=2i, don't thay?

ME. DAVIDSON: And the reason that they run
the risk of being sucrcharg2d is that the Comptroller
General inher ited under the statute the power of the
control of the Treasufy. to issue rulings which are
binding on the executive branch. When the Congress
ccnsidered in 1921 how he shculd te aprcinted, it was
deemad to be indispensable that he be appointed by the
Eresident because of that very kind of power.

In 1980 when the Congress provided for the
recommendation of names to the President on the
arpointment ¢cf the Comptrcller General, the statute uas
deliberated over s2varal Congresses. The point is made
bty the Departrent of Ju;tice that, in order for the
Comptroller General to continue to exercise his
executive function, the.President must still retain the
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gcwer, and ccrmplete power, to choose any Comptroller
General for ncmination to the Congress at his
discretion.

The statute provides the wecrd "reccmmend"®
several times. Th2 legislative history is absolutely
explicit that the President may ask either for names --
that's in the statute -- or to nominate anycne nct c¢n
the list whom the President deems should be the
recipient cf his nominaticn.

The powar of the Prasident to nominate the
Comptroller General, to appcint the person whc he deems
to be the best suited for that positicn, subject to the
advice and consent of the Senate, has not been infringed
upcn by the 1¢80 enactment.

If I could turn to the d2legaticn issue, the
plaintiffs, Representative Synar and the Treasury
Employees Unicn, ask this Court to affirm the judgment
below on the alternative ground that the aidministrative
pcwers under this Act may nct ke delegated tc any
officer, no matter what his or her constituticnal
qualifications may be.

The district court rejected that ccntenticn,
holding that the Congress has made tha policy judgments
which ccnstitcute the essence of the lecislative
function. Because'the Act’'s administrative mechanism is
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a2 standby procedure which may never be utilized after
the present fiscal year, in large part plaintiffs"®
contention is a thaoretical argument against the
possible implementation of a statute relating to future
facts.

But as aaticipata2d, the procedur2 is being
utilized this year to effect a small reducticn in this
year s estima ted 3220 billion deficit. Yet rplaintiffs
pcint tc nc determination of the Comptrcller fcr this
fiscal year which is even colorably guestionable under
the delegaticr argument, but look ahead, as I will ncw
with my argument, to the fiscal years which will
followe.

"QUESTIONe If the Solicitor General -- cr, nct
the Solicitor General, but if the delegation argument
vere accepted and we didn't agree with ycv, wculd the
judgment below be 2xpanded or wouli that give the
plaintiffs additional relief?

MR. DAVIDSON: It would effect the result in
this way. The relief would ke the same. Fallback would
be required.

QUESTION= Right, right.

MR. DAVIDSON: Thi; is an aprrorriate use cf
the fallback mechanism. If the Congress can't delegate
this authority to any official, no matter what his ¢
39
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constitutional qualifications may be, then the only way
to provide --

- QUESTION: Sc the judgment wculd we really tte
same?

MR. DAVIDSON: The judgment wculd te the
same. Again, the consegquences of the juigment would be
vastly different because it would affect the very
significant law of i12legation.

" QUESTIONs Yes.

MR. DAVIDSON: And it would, cof ccurse, render
it insignificant if the Ccngress attempted tc ccrrect
the statute by providing for the dalegation of this
authority to any other officer. Congress would be told
that it cannot provide for an administrative mechanism,
even on a standby basise.

Locking ahead, then, with the plairtiffs tc
future fiscal years, it is important tc ncte both what
the Comptroller General does and when he does it. The
annual budget process begins in January or February.,
when the President submits his messags to the Congress,
and ccntinues until Octcber 1st, when it is hcped that
the Congress has completed action on the budget fcr the
following year.

The Ccmptroller General‘®s formal
administrative respoansibilitiass under ths Act occur in
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the latter part of this process, on the a2va2 of its home
stretch in Sertember, when the Ccmptroller rercrts tc
the President on August 25th about the extent to which
the budget which has been enacted to date or, utilizing
various assumptions in the statute which would then
apply if it has not been exacted, calculates th2 amount
by which the deficit wculd exceed the amcunt rrescrited
in the statute.
"The terms of the Act establish that the

Congress has fulfilled the essence cf the legislative
function by establishing policy and prescribing the
means cf attaining it. First the law, and not the
Comptroller General, determines what the maximunm
permissible deficit is. The Comptroller General is
simply given nc authority tc ﬁnke eccncmic judgments cn
his own behalf as to what the desirable level of deficit
financing should be.

And the law, not the Comptrocller Ceneral,

established the legal rules for the assumptions about

.what sheoculd gc into or be excluded fror the Lase cf

revenues and expeniitures.
The law, not the Comptroller General,
establishes that any required reductions should be

spread across the baodget. It mandates egual sacrifices

cn the defense and non-defense sides of the Ludget. It
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mandates designated excepticns and limitaticns. And
then it mandates uniform rzduction of all other
accounts.

After examining the Act in great detail, the
district court conclaided that it was not true, as the
rlaintiffs allege, that the Congress has declined tc
make the hard politizal judgments. It is true that the
Act delegates to the Comptroller an important fact
finding function.

But those facts, the district court correctly
ccncluded, are no mcre difficult toc ascertain than the
facts which are calculataed in determining the discount
rate, functions which other agencies wielding far mcre
economic power have undertaken without questicn for
yearse.

| In this Court, in addition tc renewing their
specific arguments which the i1istrict court had
rejected, the plaintiffs make the further argument that
the Act should fail' because it was mctivated in their
view by the desirz of Congress to ivoid political
responsibility.

This new contention founders on the princirle
that the Court will not ingquire into the
rraisevwcrthiness of the motives of the Congress. Brt
morebver, objectiv2ly, as the Act is structured and as
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it in intended, it is designed to promot2, and not to
avcid, pclitical respensibility.

If in any of the next five years the
Comptroller reports to the President and the Congress,
cn the basis cf the law and facts in August of that
Year, that there will be an excess deficit, then the
President is tc issue a deficit reducticn order. EBut
the effectiveness of that ordar is delaysd from
Septemker 1st to October 1st, for pgrhaps the 30 most
critical days of the entire budget calendar.

What that report does is it informs the
Ccngress cf the degree to which expenditures must te
reduced or revenues increased to provide for deficit
reducticn in ancther manner. And literally every
appropriation, every revenue decision of the Congress in
that month, 1s done with the full knowledge of the legal
ccnsegquences ¢f not prcducing deficit reducticn in
another way.

And then the Act provides that the President
shall issue a further crder in the month cf Cctober,
following a subsegaent report of the Comptroller. That
repert c¢f the Cemptroller will identify fcr the
President, fqr tha Congress, and for the public the
degree to which the Congress has either attained the
objectives of the Act in another way or has not attained

43

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300




10

1

12

13

14

15

16

17

18

19

20

21

22 |

23

24

25

those objectives.

Furthermore, political accountability is
ensured by the very nature c¢f the srreading cf the
deficit reduction across the budget. This is not an Act
that singles ocut individual groups for special
treatment. It's an Act that requires that reducticn te
across the budget and affécting a wide variety of
groups.

'The parties to this lawsuit, whether they te
members of Congress, the execautive branch, the amici
rerresenting very articulate and rcocwerful irterests, are
all participants ia that procass. So what we have here
1= an cppcrtunity thrcugh the rclitical process to
decide whether the Congress should in some other way
achieve objectives which the Congress and the President
have legislated intoc lawe.

If I couldi pick ap 2 theme on tha fallback,
this administrative mechanisr is a standby rechanism
and, as I ind icated, it may never be utilized again
after.thié first year. But it-is a fundamental part cf
the statute, kecause it was perceived by the sponscrs cf
the Act ani endors2d by th= Congress that a mechanisnm,
reliable and rredictable in nature, was necessary tc
discipline the bulget rprocess.

If this Court is to strike the administrative
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mechanism, then it removes from the statute what was
perceived to ke the statute's unigue contritution tc
deficit reduction. Now, there may be some circumstances
in which the fallback is the perfectly apgrcrriate
alterna tive.

If, for example, as I indicated, this Court
would decide that this power may nct be delegated tc an

administrative offiz2r, th2n annual d=2fizit reductions

. thrcugh legislation is the ¢cnly alternative. 2And if

this Court were to concluie, agreeing with the Sclicitor
General, that this function could only be performed by
an officer whc serves at the President's pleasure, ther
it is difficult to say that the Congr=ss would have
rassed this statute.

And the raason wny it is difficult to say that
is that it is indispensable to the statute that there be
a neutral mechanism, not committed tc the pclicy
objectives of the Congress or the President, to play the
rcle of scorekeeper.

QUESTION: Would you say that that objection

was founded cn the same cbjecticn tc¢ the line itenm

ve toes? There's some resemblance there?

MEB. DAVIDSONa2 It is a very similar type cf
conzcerne. Policy d2cisions ara made by the Congress in
enacting appropriations. This RAct requires that, if
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there is tc be deficit reduction under the Act, no
rrogram or project will be singled out with any
different treatment except as providai in the statute
through an exemgption. d

QUESTION: Well, what if we took the
suggesticn that Mr. Cutler suggests, that if the prctlen
vith the statute is the remowval power by Congress, which
the district court emphasized, do you think that
Congress'uoulﬁ have passed this statute if it didn't
have removal power?

MR. DAVIDSON: I think the evidence is that it
probably would hava. The reason for that is that in
enacting this statute the Ccngress was cnly searchirg
for an officer who would b2 neutral and impartial in
those judgments. .

There is not cne shred cf evidence in the
legislative history that the Congrass was seeking an
cfficer cver whom it had any control. If the removal
provision was stricken aﬁd if either the result was that
the Comptroller General was removeable only by
impeachment, as the only other alternative under the

1921 Act, or that th2sre is an implied reservation of

presidential authority, constitutional presidential

authority to remove for cause, the Comptroller Gereral
would remain an independent officers.
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The reasons for removal do not include
disagreement with his policies, but only malfeasance in
office or gross inefficiency in office. ths failure of
the cffice tc crerate, but nct the determinaticns cf tte
office.

QUESTION: Don®t you run the risk, if the
removal provision of the 1921 Act is struck down, that
you would leave the office simply removeable by the
Fresident at will?

MR. DAVIDSON: W2 agree with the Comptroller
General that under this Court's decision in Whalen the
Court would look to> the fuactions of the Comptroller
General in determining whether it is the kind cf
function which regquires presidential removal at will.
And ve think that it would find in those circumstances,
starting from the 1921 Act, that it was the intenticn éf
the Congress that the Comptroller General not be subject
tc the pclicy pleasure cf any cfficial ¢f the United
States, whather it b2 tha Congress or the Presiient.

The Ccngress thought in 1921 that, looking at
the cases that it then knew, prior to Myers, that it
could be the agent to determine whether the Comptroller
General had reached such a degree of inefficiency cr
malfeasance that ramoval was regquired. But it
specifically eschewved the pcwer tc remcve fcr no cause

u7
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at all.

If the Court retains that basic idea, which vwe
think is required by the legislative history of that
cffice, the Ccmptroller General wculd remair under the
*85 Act an indepenient officer performing exactly the
functicn which the Congress has asked him tc perform
under that Act.

In those circumst ances, it would te
unnecessary tc radically change the statute frcm cne
whizh contains an administrative mechanism to one which
requires an annual deficit reduction legislation,
because the cbjectives of the Congress would still te
preserved.

Let me add cne further thought cn the questicn
of tha 1921 Act. We have mad=z the furthar argument, as
the Third Circuit decided only last month, that the
removal issue is not ripe for adjudication. The Third
Circuit emphasized the fact that it had never been used,
and I wculd like to add just ohe further rqgint tc trat.

The 1921 Act pcovidas for a future enactment
cf the Ccngress. That’s an enactment which would have
+*0o be apprroved bicamerally and presented to the
President. This Court has never anticipated a future
enactment cf the Congress.

And prior to the Congress ever adopting a
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joint resolution of cremoval, it would be faced with the
serious ccnstitutional questicrs that this Ccurt's
decisions from My2crs on hive presentai. We think that
the level of respect from one coordinate branch to
another -- that the Congress be given that first
opportunity; if ever the removal issue were presented to
it. |

QUESTION: Earlier, Mr. Davidson, ycu had made
-- at least I gct an intimation that judges cculd make
some kind of an appriisal of whether Congress would or
would not have passed the *21 Act without the removal
privilege.

Where 40 w2 get our authority to try to make
judgments of that kind?

MR. DAVIDSON: I think it is the judgment that
this Ccurt made in Chadha, the legislative veto case,
when the contention was placed before the Ccurt that the
Congress would not have delegated the authority to the
Attorney General to suspend and then cancel deportaticn
without reserving ths opportunity to review that
decision.

QUESTION: Do you think that was a key factor

-in the Chadha holding?

MR. DAVIDSONR: Not in its constitutional
hclding, tut in the Ccurt®s prior, preliminary ruling
49
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that that statate was severable. The same severability
analysis applied to the Comptroller General would
indicate that Congress has intended to assign to him the
administrative functions which h2 has had since 1921,
and that if there is a defect in a potential methcd cf
Congressional control over that assignment cf powers tc
an officer of the United States, the defect is cured by
striking it and retaining the authority of the officer.
" Thank yoae.
CHIEF JUSTICE BURGER: Very well.
Mr. Solicitor Geaeral?
CEAL AFGUMENRT CF
CHARLES FRIED, ESQ..,
CR BEHALF OF AFPELLEE THE UNITED STATES

MR. FRIEDs Thank you, Mc. Chief Justice, and
may it rlease the Ccurt.

Section 251 of the 1985 Act gives the
Cemptrcller General critical respcnsibility for the
execution of the Act by assigning to him the
determination of reductions in outlays throughout the
Covernment.

This grant of authority violates the
Ccnstituticn, first and principally because the grant is
tc an official removeable only on the initiative of the
Congress, an official who is for this and because of
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Ccngress’ intent ex;pessed in many other ways an agent
of Congress.

And second, because executive functioas
importantly affecting the whcle cf the execuvtive tranct
and directing the Pra2sident hims2lf may only be
performed by an officer who serves at the ﬁleasure of
the Fresident. ‘

I would like to say at the outset that this
seccnd argument does nct in cur view in any way cast ary
doubt on the ﬁaliiity of a;enéies such as the Faderal
Reserve Bcard, the Federal Trade Commission, or any such
agencies, and that the noticn that the seccnd argument
in some sense endangers those agencies or would embark
this Ccurt cn scme constitutioral adventure is simply a
scare which we don't inteni to throw into the Court and
I don*t think need be thrown there.

QUE STION: Well, Mr. Fried, I"11 confess ycu
scared me with it.

(Laughter.)

QUESTIONs So why don't you expiain.

MR. FRIEDs Well, the principal pcint, Justice
C*'Cenncr, is that the powers which are given to the
Comptroller General here are so sweeping they affect
every nook and cranny of the executive department. They
give crders tc the President himself. They affect every
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cne cf the executive agenciese.

And ther2 is no single agency of those that we
are perfectly familiar with uhich has any such sweeping
rovers. And the argument we make is simply that an
officer who can have that pervasive effect on the
executive branch must Le rémcveabié Ey the Eresident it
vill.

CUESTIOR: Rell, that strikes me as kind of a
noval doctrine you®r2 espousing, and I can't quite put a
finger cn that approach in any of this Court's previous
decisions. And I mean, can®t it be said that the
Federal Reserve Board, for example, through its powers
tasically affects the financial structure cf every
agency of the Govaraaent?

ME. FRIEDs: The Federal Reserve Board is a
gool example, becaus2 in fact what the Federal Reserve
Bcard does is to determine, as the bank which it is
established tc be, the interest rate it will charge tc
its clients. Now, that deteraination has implications.
It has implicaticns which dc irdeed have effects.

It °s guite inter2sting that tha statute
setting up the Federal Reserve Board srecifically said
that nothing in it shall in any sense impinge on the
povers of the Secretary of tha Treasury. Here we have
an official whc gives crders tc the Fresidert. I dcn’t
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think we have that in resrect tc the Federal Reserve

Board or any other 2f th2 agencies which wa2°re familiar

"with.

So I think it's really quite a different
thing. The reason that the argument that I'm making
sounds ncvel is that these pcwers are entirely ncvel.

QUESTION: HMr. Fried, you 31on't challange the
fallback positicn, do ycu? |

" MR. FRIED: Not at all.

QUESTICN: That if this order, instead cf
being given by the Comptroller General, were based cn
the recommendation of the Ccmptroller General and ther
enacted in a Jjoint rasolution of Congress, that then the
President wculd have tc-chex it.

MR. FRIED: Héll, the President of course, as
this Ccurt has said on numercus cccasicns, exists tc
execute the laws.

QUESTION= Right.

MR. FRIED2 And this would be a law, and it
would be a lawv which he wculd tc execute. There's rc
guestion of that.

QUESTIONs And you don't challenge the
delegation, do0 you?

MR. FRIEDs No, Justice Rehnquist. It would
seem to us that betwsen on2 far pole, where the actions
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of an officer are merely ministerial -- in our view, the
Ccmptrcller General'®s actions here are very far frcnm
being merely miniéterial -- and the other far pole,
where the officer acts entirely at large, there is a
very large terrain.

It is the usual terrain of 2xecutive action
and administration, and it is in that terrain that. the
Comp troller General is asked to act.

"QUESTION: So if these functions had been
assigned to the Sacra2tary of the Treasury, you uould say
it wvas a perfectly good delegation --

MR. FRIEDe That would have been --

QUESTION: ~-- just like you say it is here?

MR. FRIEDs: -— pa2rfactly proper, if it had
been assigned to the Secretary cf the Treasury.
QUESTION= Or the OBH?.

MR. FRIED:¢ Or the Director cf the CHBE, yes,
Chief Justice Burger.

In:cur view, the princiral purpcse cf the
Office of the Comptroller Gen2ral 2stablished in the
1921 Budget and Accounting Act was to serve as the
auditor for Congress. To the extent that the
Comptroller General has interpreted the 1921 Act as
gcing beyocond that conéeptian, the executive has always
resisted such accra2tions to the central function.

sS4
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In 1933, the Solicitor G2neral said to the
Ccurt in Miguel against McCall -- and I1'11 qucte it in
extenso becauses it's exactly our position tecdays "It
was the rurpcse of Congress that the Ccmptrcller Gereral
should”™ -- now gquotiang from the Act =-- "*exercise in
general a ccntrcl over all the accounting procedures of
the Government.® But,"” said the Solicitor General, "the
accounting procedures relate to accounting, and power
aver accounting is not power to decide how the laws
shall be administesrei.” .

That is precisely our contention today, that
gower over accounting is not pcwer to decide how the
laws shall be administered. And that has been the
ccnsistent positicn of the executive branch.

QUESTION: What about th2 manajement audits
that the Ccmptreoller General ccnducts? D¢ ycu think
that's an impioper use of that function?

MB. FEIEDs Those are very useful, but the
position of the exa2cutive branch has consistently been
that thcse are not final and determinatively binding ¢n
the execﬁtive. That indeed was the issue is Miguel
against McCall, and this Court supported the executive,
crdered that a rarticular pensicn be paid tc a
Philippine scout whizh the Comptroller General general
had finally determined should not be so paid.

=5
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Sc the position really of the executive has
teen that way consistently; In 1969, when the
Administration instituted the so-called Philadelphia
Flan, the Ccmptroller Ceneral purported tc say that this
vas an unauthoriz2d use of appropriations. The
executive resisted that determination.

In Stotts v. Lynn, then the Comptroller
General, under the impoundment -- in the Imrocundment
Centrol Act, sought:tec bring suit aqginst the executive,
the exescutive resist21 that =2xercise of power by the
Ccmptroller General.

QUESTION: Are you suggesting, Mr. Scliciter

General, that when the Comptroller General exercises

“that kind of a functiocn he is calling attention as an

overseer, calling the attention of Congress so that
Ccngress the rext time arcurnd cn the budgets can deal
with the problaa that tha Comptroller General has
pointed out?

MR. FRIED: That is our view of his princiral
function, as the auditor f;r the Congress, on behalf of
the Congresss as one of the Congressmen in the debates
cn the 1921 Act said, a watchdog and a critic on behalf
cf Congress. And that is the central function which the

Comptroller General so admirable has performed

throcughcut the life of that cffice.

J
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QUESTION: Well, if ycu're ccrrect is he still
an officer of the United States who must be appcinted by
the President?

MR. FRIED: W2 make no point of whethar he is
an officer of the United States. Because he has been
appointed by the President, he is an officer of the
United States. We're not at all sure that these very
same functions could not as conveniently and as easily
have been performed by someone appointed by the Congress
itself. But having been appcinted by the President, we
make no point of the fact that he is or is not an
cfficer cf the United States.

The constitutional temptation here, as in
Biguel against McCall, as in Stotz v. Lynn, and
throughout this history, has been on the part of
Congress to try to have it both ways. Our
ccnstituticnal scheme is cne ir which Ccngress makes
genaral laws and th2 executive administers those laws.
Congress cuts the pie, the executive chooses. In this
case, Congress has sought both to cut the pie and tc
choose.

Ccngress chocses tc legislate in a general way
because circumrstances make detailed regulaticn
inconvenient. Yet here it has been unwilling to let gc
cf the actual administration of its gereral will, ard sc
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it has cast about for an agent who is at once resgpected
for its competence and integrity, but nonetheless has a
close and special relationship to itself. And that is,
and from the outset has ba22n, the conception of the
Cecmptrcller General.

If this assignment of executive power by

Congress to its agent the Comptreller GCeneral is good,

~what may Ccngress not assign tc him? The idea has great

potential. Indeed, in a provision of the very section
tefore us which has not been brought into action,
251(d)(3)(C)(2), it is stated that the President may
cancel certain defense contracts, bat only if the
Ccmptreller General determinres that saving mcney ir tlis
wvay is reasonable.

We wonder, could Congress circumvent the
Chadha decision by conditioning the promulgation cr
repromulgation of agency regﬁlations on some such
determinaticn bty the Ccmptrecller General cf
reasonableness or consonance with th2 public interest?

In short, what we have here is a temptaticn, a
potentiality for what the Federalist Papers called
aggrandizement by the legis lative branch. And like
Chadha, we view this pctential as particularly
menacing. |

Our first and principal contention is that the
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Ccmptrcller General is an agent of Congress and sc may
not perform the significant and pervasive executive
functions assigned t> him by this Act. It seems guite
clear that the functicns assigned to the Comptroller
Gen2ral ars indeed full of juigment, full of
discretion.

He must make predicticns based cn very
controversial critasrias What will interest ratss be?
What will be the level cf unemplcyment?

QUESTION: Well, Mr. Solicitor Ganeral, would
ycu be satisfied with a judgment that in rerfcrming
these functions th2 Comptroller General is a purely
executive cfficer, subject tc the removal by the
President at will?

MR. FRIEDs I don 't see how this Court,
Justice White, couli arrive at that conclusion.

QUESTION: Well, you're arguing that
performing these functions do make him a rurely
executive officer.

MR. FRIEDe Justice --

QUESTIONz Aren’t you? Isn't that your
argument?

MR. FRIED: It is, Justice White. We argue
that -- no, actually there's a trap there,.I thinke.

(Laughtarce.)
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MR. FRIED: 1It's a trap. It°s a trap into
which we believe the Amerine court fell, because that is
to argue in a rather tight circle, and I'd rather not do
that, because that is tc ask, is the Ccmptrcller Cereral
doing something exacutive? Yas, he is. Then therefore
he's a member cf the executive kranch, and then
therefore it®s all right for him to do something
executive.

" QUESTION: I take it ycu --

QUESTION: Then -=- 2Xcus2 m2.

QUESTION: Then he would be remcveable by the
President at will? |

MR. FRIED:¢ That wculd go Mr. Cutler®s rccte
as to severability, and we have great doubts about that
because severability is a matter c¢f divining the intent
of Congress in tha2 =2vent that something Congress has
dcne --

QUE STICN: So you say that we -- ycu would ke
satisfied with that judgment, I suppose, but you think
that would be an imperfect judgment because that isn't
what Congress would have intended?

KR. FRIED: ¥e would not be satisfied with
that judgment, with respect, because we think it would
Ee an inccrrect judgment.

QUESTION:s All right, all righte.
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QUESTION: But let me just ask, if I may at
this point, if you'rz right that the issignment of these
functicns makes him pro tanto an executive cfficer, it
seems to me then one would conclude that the Congress
has in effect amended the 1921 Act and said, this is an
executive rehcveahle by the Fresident; the Frecidernt
could remove him and appoint the Secretary of the
Treasury Comptrcller General and gc abcut his way.

T don't know why that couldn‘'t follow.

MR. FRIEPs: The 1985 Act was passed under the
sh&iow, under the zlzar shadow, of the doubts which the
executive had always raised about giving executive
functions to the Comptroller General. Indeed, as the
Act was being debated the executive branch had filed
cbjections exaétly the same tencr as my argument tcday
in the Amerine cas=.

And in the fact of that fact, the Congress
saide If the CBO-OMB-General Accounting Cfficer trigger
fails, then what we want is the fallback prcvisicn. Ard
if that is what Congress d2termined, then surely that is
what this Court should do.

It's the question whether -- well, it's quite
striking, because w2 have hers a c2ntral conception of
whce thié cfficer is. He.is, as we say, the auditcr fcr
Congresse.
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Now, Congrz2ss has come in and given him
ancther inccnsistent rcle. Surely the aprrcrriate thkirg
to 10 is to remova that later, inappropriate role,
rather than to reconstitute a whole office which was
very deliberately cconstituted in that way in 1921.

QUESTION: Mre. Solicitor General, if I back up
a minute, you paraded quite a few horrible things that
could happen if Coagress took over th2 job. Why 1is it
not possible fcr the President tc dc the same? I rear,
is Congress the only body in Government that does
WEONg ?

MR. FRIED: Ch, no. The President in the many
years of his history I'm sure has-committed as many
¥rongs as the Congress. But he ccmmits his wrcngs ir
the execution of the law and Congress commits its wrongs
in making general laws. It wotld be a pity if they
startad committing 2ach other's wrongs.

(Laughter.)

QUESTION: Dces that help me at all?

MR. FRIED= I think so, I think soc. I think
it s very impor tant that the divisién cf rowers in the
Constitutipn be kept rather distinct. The Ccnstituticn,
after all, says that the legislative power, Section 1 of
Article I, this legislative power is in the Congress.

CUESTION: I learned that in my first year cf
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high schoel. Now zcan we get to scmething else?

MR. FRIED: And it is -- well, I think that is
what we rely on, taat the legislative power is in the
Congress, while the executive power is in the
Fresident. And for that reason, it is a dangerous
confusion to start giving sxecutive powers to Congress
cr, I suppose, legislative pcwers to the Fresident.

QUESTION: Mr. Fried, do you say.that none of
the other pcwers of the Comgptrcller General pricr tec
this particular Act were executive powers in essence?

MR. FRIED: Justice O0°'Connor, it was the
position of the exa2cutive in Stotz v. Lynn that the
power under the Impoundment Act to bring suit was not
valid, and for very similar reasons to thcse that I'm
making here.

It was our pcsiticn in 1969, when the
Comptroller General purported to make a definitive,
binding ruling that the Philadelphia Plan was
unauthorized, that the executive department must lock to
the Attorney General for binding opinions as to lawve.
And indeed, that was the issue in 1933 in Micuel v.
McCall.

So there are these expressions on the central
role of the Ccmptroller General, And wherever they have
app2ared the executive departmsent has been vigilant to
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make an issue of them, that is correct. But that is an
issue, that is a vigilance, we have exercised fcr cver
half'a century, ani in precissely the terms we urge on
you today.

That the Comrtrcller General is an agent cf

Congrass is we thianok shown most iramatically by the mode

;cf his remcval. The Ccngress was very aware of what it

was doing whén in treated this mode of removal. It
chose to do that knowing how to make an agent removeable
for cause by the President, and yet did nct dc sc.

Subseguently to that legislation, the Congress
cn a number cf cccasicns has described the Ccrptrcller
Genaral as being within thz lagislative branch. And
indeed, the Comptroller General by his own profession is
a member of the legislative branqh. At the beginning cf
the red book, the Coaptroller Generzl®s bible, the
principles cf federal approrriaticns law, he states that
the GAO is a nonpactisan, inda2pendent agency in the
legislative branch.

And this Court itself has adcpted that
designation in the vary recent cass of Bowsher and
Merck, adding the phrase that "The Comptroller General
exists in large part to serve the needs of Ccngress.”

Now, this seems to us to indicate the kind of
subservience which is inapprcpriate in cne executing the
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law. This subserviance, of which the district ccurt
spoke, if of course not a perscnal reflecticn on the
Ccmptroller General. His office has been characterized
by integrity and competencz.

I hcpe the same thing would ke said of the
Office of the Solicitor General. Yet there is no
guestion but that that officer is subservient in the
constitutional sense tc the Fresident, as the prcvisicns
for his removal in the statutas cl2arly show. The point
ve make abcut subservience is a structural, not a
personal, point.

Now, I'd 1like to return for a moment to our
second argument, which is that these pcwers, whatever
other powers may b2 given to an officar who is not
remcveable at will by the President, these powers are so
far-reaching that they constitute indeed a
constitutional nova2lty, 3nl 3 novelty of quite
remarkable prcpertions, and that the hclding in
Humphrey®s Executor, the practice of the legislature,

the whole existence of administrative agencies, in no

"way provides a precedence for this kind of sweeping

power, a power which extesnis to givinjy ordsrs to> the
President himself.
Now, as to the s2 verability, I think that a
number of the questions --
65
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QUESTION: If we agreed with your argument, we
would be foreclos=21 from saying thz distrizt court erred
in not striking the removal provision of the 1921 Act?

.HR. FRIED:s I believe so, Justice White, yes.

QUESTION: And you didn't cress-petition here
or cross-appeal?

. MR. FRIEDs We did not, we did not.

If one turns to that removal, the severabkility
problem, it is a question, what exactly is this Ccurt to
do if they agree with Mr. Cutler’'s suggesticn? Is it tc
be a simple excision of th2 offending removal provision,
leaving the Ccmptroller General irremoveakle? Cr dces
Mr. Cutler proposs ra2constructive surgery, with scre new
removal, some new and apt removal provision being
substituted?

The very guaestion indicates how inappropriate
it would be tc reach back and refashion an cffice
carefuly fashioned in 1921 in order to solve a problem
created in 1985, particularly éhen in 1985 the Congress
quite explicitly stated what it uanfed done in the event
there was a problex.

Thank you.

CHIEF JUSTICE BURGER: MNr. Morrison.

OCRAL ARGUKENT OF
ALAN B. MORRISON, ESQ.,
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OH BEHALF OF APPELLEES SYNAR ET AL.

MR. MORRISON: HMr. Chief Justice and may it
please the Courts

As I was listening tc the argument this
morning, I tried to> put myself in the place of someone
in the audience who had nct read all the briefs and Leen
through the sta tutas, and to ask myself, why did
Congress create this Gramm-Rudman mechanism? What were
they trying tc do by rputting a new form of gcvernance
into place in which we had on2 part Office of Mainagement
and Budget, cre part Ccngressicnal Budget Cffice, ard
added the Comptrollar Ganaral on top of it?

This surely was not, as ¥r. Pavidscn
suggested, a standby mechanism, because we have all the
standby mechanisms we neede This is operative unless
Ccngress passes a new law tc change it cr urless
Congress meets tha budget targets of the statute.

No, vhat Congress was trying to dc here -- and
this is wholly undisputed -- was trying to create an
elaborate aechanisn ander whiczh it could obtain a
reducticn in the budget deficit withcut having either tc
increase taxes or to cut any of the spending progranms,
because it was unable to muster the votes needed tc do
that under our law-making prcvisicns of the
Constitution.
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Bﬁd so it set up a new ma2chinism to do thise.
It 1idn°*t do it, as it has so often done it in
delegating authcrity tc administrative agencies, Lbecause
it had too many decisions to make, because the gquesticns
were too technical, because we needed fairness and
adjudicative proceedings. It didn't dc that fcr any cf

these reasonse.

68

ALDERSON REPORTING COMPANY, INC,
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300




|

10

1"

12

13

14

15

16

17

18

19

20

21

22

23 ||
24 |

25

It did it so it could accemplish thrcugh the
backdoor that whizh it could not accomplish through the
frent decre.

And inde2d, it is not even going tec relieve

itself of any responsibilities, for under this statute,

.each year, as it did each year beginning in 1789,

including 1985 and already in 1986, it is now passing on
the very same appropriaticns laws that it has always
passed on, and it will have to pass on thrcugh 1991 but
with only one difference, and that is that those lawus
really won't.count because if these three unelectazd
officials under th=z statuta2 destermine that Congress
hasn®*t dcne its job prcperly, or they and the Fresident
have not been able to reach agreement on a proper target
deficit, then the Gramm-Rud man override ccmes in as a
permaneﬁt rider affecting future laws by changing wkat
is actually goingy to be appropriat2d. That, I suggest
tc ycu, is a kind of functicn never refcre found in the
history of our Republic, where administrative officials
are overriding whatever Congress may do in the future
insofar as this particular area of the law is

concernede.

And it is not a mimor matter. It is gquite
rroperly, as the Solicitor General observed, a sweeping
power extending the entire breadth of the federal
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gcvernment. In this year alcne, the budget reduction
was $11.7 billion, and it would have been far higher Fkut
fcr the cap ptt:on it in the statute. ¥e sizply den't
know how much th=2 buiget, the deficit reductions are
going to be in the future. And all of this is not Lased
on what you would hear today as some kind of a precise
formula. The key ingredieants in this deficit reduction
prcgram are estimates. They are estimates maée as tc
inflation rate, unamployment, the gross natiocrnal
product. They are estimates made on the basis of what
scmecne thinks is going to happen to the economye.

QUESTION: But they are at least factual,
¥r. -- or essentially in the realm of fact, MNr.
Morrison, rathet than_policy-that agencies have been
given authority to enfcrce. |

HR; MORRISON: Well, I want to turn to that,
and I surppcse this is as gocd a time as any, ¥r. Justice
Rehnguist. I think the best evidenca that these
judgments teing made are political is what happened when
Congress reviewed the possibility that these
determinations would be made by OX¥B. The House said we
simply cannct accept that because OMB is political, as
Justice Stevens remarked earlier. These standards are
subject tc such manipulation, they could come out with
anything. Indeed, Senator Gramm was asked on the flccr
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cf the House -- on the floor of the Senate, what is the
range of budget deficit cuts we are talking albout? He

caid I cculdn't give a worst case scenaric. In 1g8¢%

alone, from August when Coagra2ss r2ached its pradictions

as to what the budget deficit was gcing to te, until
Octobear when Gramm-Rudman reached the floor of the
Senate, the prediction in that narrow timeframe changed
E30 billicn, and in 1981 there was a swing cf §$6¢C
billion in predictéd deficits in a matter of 60 days.

And it seems to me that the key ingredient in
taking this away fros --

QUESTION: $30 billicn cr $60 billicn a=s a
percentage of what?

ME. MORBRISON: Well, as a percentage of the
enti;e federal budget, it is close to a trillion
dcllars, and sc far as the gpcrtion which is nct exerrt,
it is about §500 billion or §600 billion.

QUESTION:s Sc you are talking akout 10
percent, 5 percent, something like that?

MR. MORRISON: The cuts this year were 4.3

percent and 4.9 percent for non-defense and defsnse, but
this is cnly:cn a prorated tasis. And that was -- thkcse

cuts were that small because we had a cap built into the

statute. Next year there is no cap. If the revenue
rrcjections in the statute, in the -- that were used to
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form these deficit reduction targets, turn out to be
wrong because we have much less income, then we have no
limit at all c¢cn how much the deficit reducticns are
going to be.

And vhat happened here in this statute was
that the House of Representatives and the Senate said we
cannot give these judgments to the Office of Management
and Budget because these are subject tc such peclitical
manipulation, ani if you look at thé statute, you will
understand why. There are lots c¢f provisiors in the act
dealing with how to 1llocate the cuts between one branch
and -- between one part of the government and another,
what tc do if Congress dcesn't pass aprrorriaticn laws,
what to 4o about cost of living in-reises. But there is
nct a wecrd in the statute or the legislative history
abouit how one is to go about predicting what the
interest rate is going to be, what the gross naticnal
product is going to be. No one knows what these figures
are gainq to be because tha2y are raw, discretionary
determinaticns, entirely prcrer tc be made prcvided that
they are made by tha lawmakers in this country, that is,
the President in conjunction with the Senate and the
House of Representatives as envisioned by Article 1 cf
the Constitution. That is how the laws are being made.

¥e have here a situvation in which the hard
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rclicy chcices have nct been made, and I suggest tc ycu
that the vary reason that Gramm-Rudman was enacted was
because the Congress found that it was not making the
hard choices. It wanted to have defense, it wanted tc
have social progranms, it vanted to have clean air, it
wanted tc have transportaticn, and it cculdr®t pick and
choose among them. So it hoped that by creating this
mechanism ycu weculd have three unelected officials do
the job that Coﬁgress was supposed to do.

And I suggest to you that that kind of
abdicaticn gces to the very heart of our system cf
govarnmant, and it changes all of the dynamics arcund in
cur legislative process. These are not the kind of
facts that administrators normally find. These are
sue;pinq predictions as to the future, trying to say
what is gcing tc happen tc the eccncmny. They are the
kinis of desterminations which ne2d to be made and which
Ccngress will ccntinue to make every year.

But that should be done in the legislatiave
processe.

QUESTION: But Mr. Mcrrison, it is a fact, is
it not, that in this particular -- the experience we
have so far, the congressional estimate, the executive
estimate, and the Coaptroller's estimate are all pretty
clcse tc cne ancther?

T3
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MR. MORRISON: I think in fairness, Justice
Stevens, there are two points tc make. One is that they
were made in the middle cf the fiscal year as cppcsed tc
three or four montas bsforz the y=zar. But much more
impcrtant, it didn't make any difference tecause of the
$11.7 billion cap. Indeed, we heard this morning that
the budget deficit would actually have Leen §220 -
billion. And so while the estimat2s turned out to be
the same, ncbcdy had tc spend much time werrying aktcut
them because ther2 wis no consequences. Indeed, the
Comptrolier General himself said he did that for that
reason.

QUESTION2 Yes, but the fact that they didn"'t
have any consequences, it seems tc me, would be mcre
teasoh to anticipate wider variation rather than coming
clcse tc the target. I den®t see hew that cuts any ice
on tha way they waant about do0ing thair job. T assume
they did it conscientiously, and they did in fact ccnme
out pretty much the sarme.

MR. MORRISON: That is correct. I don°®t think
anybody believes that these figures are nct subject tc

wide fluctuation and variation. Inde2d, that was the

"whecle premise cn which the Hcuse ¢f Rerresertatives

iﬁsistei that the House -- that the 0ffice of Management
and Budget be taken out of them, simply because they
74
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didn*t trust them, and the reason they didn 't trust them
is because there's nothing in the statute tc get yctr
hands on. If you look in the statute, there®s not a
word about how anybody is tc figure cut any c¢f these
very amorphous figures.

Equally important, of course, is the fact that
in thié statute there is a sgpecific preclusicn of
juii:ial raview for the very determinations which are at
the heart of the deficit cutting mechanism. Rl1l of
these economic assumptions which underly the how much cor
in fact the whether of deficit reducticon, all of thcse
are specifically made non-reviewakble. S0 the Congress

undoubtadly would have bes=2a concernz2d because, for

-whatever reascns, because of ycur views alkcut the policy

initiatives of the administration, because ycu were
optimistié or pessimistic about the eccnomy, you thcught
that this year would be a gcod year and there would ke a
little bit of a defizcit, or ba2caus2 for other raasons
you wanted tc cut certain prcgrams, and the cnly way ycu
could cut those programs was to have a 1;rge target, a
large miss in the target, so you estimated there to Lte a
Froad deficit reduction needed.

Whatever your reasons, there®s nothing in the
statute that uouid prevent any cf the judgmerts teirg
made here with any number that you cculd think of. Next

N
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year w2 could hava 3an estimata of 20 perceni inflation
or 2 percent inflation, and nothing could be done atcut
it except Congress could pass a new statute, cr Ccngress
could fire the Comptfoller General. Neither of those,
w2 suggest tc you, are apprcrriate.

QUESTION: Mr. Morrison, you may have ncticed
as a member cf the bar that cver the last 1% years on
perhaps four or five occasions Congress has created
special judicial panels and authorized the designation.
to those panels c¢cf judges already in office.

Is your argument with respect to allocation of
these duties tc the Comptroller General =-- put it this
waYe. Would ycur argument be that what the Congress has
undertaken to do here is just as though they had asked
that ve assign these fﬁncticns tc some presently sittirg
judges --

MR. MORRISON: No, I --

QUESTION: ~-- who have no executi ve authority
and no legislative authority, and whc are nct remcvatle
by the President?

MR . MORRISON: Well, I would certainly say
that under this Court *s da2cisions that prohibit
ncnjudicial functions being performed by Jjudges, I would
say that a member of fhis Court or any other court could
not perform the functions being performed by the
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Comptroller General here. If in my primary

submissicn -- my primary suktmissicn is that these are
basically legislativa type functions of the kind that
only Congress can be performed because there's no
standards and there’s no checks or balances, but if they
are administrative type functions, then they must be
crerformed by scomeone at the very least whc¢ rmay nct Le
removed by the legislative branch, that Congress cannct
have the power to retain a hand on the execution of a
law once it has decided what the law shall fe.

QUESTION: Well, you say, you say these are
legislative functions, so do you disagree with the
Solicitor General that they are purely executive
functicons? '

MR. MORRISON: No. I believe that the --

QUESTIONs VWell, they can't be both.

MR. MORRISON: That is corr=ct, they cannot be
toth. I believe principally that the functicns being
performed here ar2 lagislative type functions. If-the
Court disagrees with me and says that the delegation is
proper, then I say the delegation must be performed Lty a
person who may not be removed by the Congress.

QUESTION: You mean the functions may be --

MR. MORRISON: Must te performed by a person
who may not be removad hy_the Congress.
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QUESTION: I see.

QUESTION: That's why I suggested the
question, the hypothetical oflsome of these judges who
cculdn*t rte remcved if the --

MB. MORRISON: They couldn't be removad by the
Congress. That objection wculd be correct, Ycur Hcnere
I would also say, though, that I beliave that this Court
has ruled that judges may perfcrm conly judging tyre
functions'e They miy not p=2rform executive functions
under principles of separation of powers, much as the
Court ruled that the Congress could not perfcrm
exacutive functions in ths Chadha case.

CUESTICN: But your ccnclusicn wotld be that
if they had made that assiynmant to thesa judges
selected in that way, it wovld rte just as imprcper as
the one you are now -hallenging.

MR . MORRISON3: Precisely, precisely.

QUESTION: And for the same reasonse.

MR. MORRISON: Well -~

QUESTION: Or similar.

MR. MORRISONe Very csimilar reacsors, yes, Ycur
Honore.

QUESTION; Simjilar reasconse.

MR. MORRISON: Y=s, Your Honor.

Let me turn to the second argument I made,
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which is ma?e only in our brief, and that is that =-- and
this involves the aspect of the statute under which the
Cffice of Ccngressional Budget is an intimate part cf
the d=2cisionmaking process here. That is, when the
Hcuse -- when the Senate passed this bill, there was a
joint determim tion tc be made by O¥B and CBC that wculd
have become the operative determination. Everybedy
recognized that that would be plainly unconstituticrpal
under Chadha and otha2r, anl Buckley bacause the
ccntrcl -- the Ccngressional Budget Cffice is a pure arm
of Congress, no pr2tanse of being appeointed Ly the
President.

In crder to attemrpt tc cure that, what the
Congress did was t> put an ovarlay on top of the same
rerort that was going tc be issued by CHB and CBG cf the
Comptroller General, and the question befcre the Court
in our view on point number two is whether the additicn
of the Comptreoller General serves sufficiently tc cure
the constitutional d2fect caused by the Congressional
Budget COffice being an intimate part of the process.

The defenders of the statute say that the CEC
is purely an advisory official; it does ncthing but
renler advice to the Comptroller G2neral. That, in our

view, is an incorrect view of the statute, and indeed,

-0f what has happened under it by the Comptrcller
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General's own affilavit. And I say that rrincipally
because when one normally thinks of an adviscr, the key
element of an advisor is that you can either take their
advice or reject it at will. That is not the case with
the statute here. The Comptroller General®s discreticn
vis-a-vis the two other officials, including OMB and
CBO, is that first -- and this is in the statute

itself -- he must give due regard to their findings;
second, he must explain fully any deviaticnes that he
makas from them; third, the legislative history and the
ccnference rercrt says that the Ccmptrcller Ceneral must
us2 his "utmost discretion" before altering any cf the
findings which they made.

In the memorandum -to the House and the Serate
before the fipal d2bate on passage, the report of CBO
and OMB was referred tc as a "draft order,” and as
Senm tor Gramm said in supporting this piece of
legislation and the Comptroller General's rcle, the
Comptraller General would be the ®"final arbiter.”

Now, that to me l1oes not sound like a pure
adviscr, and in fact, Congress did cne cther thing.which
confirmed the major rocle they thought that CBO would
have, and that is under the fallback neéhanism, e,
dcesn't even care what the Comptroller General says
about these deficits; it raliss solely on the raport of
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OMB and CBO.

New, cf course, the Ccmptrcller General has
the final saye. He is ultimately responsitle. That is
not our bone of contention. What we dispute is whether
anyone cahn fairly characterize this rrccess as purely
advisory, particularly since the Conmptrollar General has
rut in an affidavit which is in the Joint Arrendix
saying that throughout this process he consulted
consistently with ONMB and CEO in order to make the
process work, since indeed he has only five days frcm
the time he gets their report in which he is going to
issue his final crder, and twc cf thcse days in eack cf
the first two cy-las com2 on weekends.

Sd I respectfully suggest to you that what
Congress tried to do here was to keep its hand in the

preoccess, to have its budgest parson continue to be part

¢cf the prccess so that it wculd nct get skewed away frcrm

it, and it tried ¢t 1o that in ordar to assure that

these open-ended standards would be met, and it did it

.this way and throgh the Comptroller General whc, as HMEs.

Williams will now 2xplain, remsains an important arm of
Ccngress in tke process.
CHIEF JUSTICE BURGER: Very well.
s, Williams?
ORAL ARGUMENT OF MS. LOIS G. WILLIAMS, ESQ.,
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ON BEHALF OF AFPELIEES NATICNAL TREASURY
EMPLOYEES AND VAN RIDDELL

MS. WILLIAMS: HMr. Chief Justice, and may it
please the Courtsz

The rcle of the Ccmptrcller General is
ohviously tha cantral question in this case. We have
argued in agreement with Mr. Morrison that he is
teqnireﬁ under this act to make legislative decisicns,
but I would like to spend most of my time today saying
that if these aren®t legislative decisicns under the act
that he is making, then at tha vary least, they are
executive decisions. They can’'t be nothing. They --

QUESTION: Well, why does it =-- why doecs that
fcllcw? Are ycu-arguing the delegation point? 1Is that
2

MS. WILLIAMSs: N2, I would like to spend my
time on the separation of pcwers, Comptroller General
role, Your Honor, bat, but I say --

QUESTION: But they cculd be -- they still
could be at least gquasi-legislative functions and be
delegated. h

MS. WILLIAMS: Yes, indeed.

CUESTICH: And they wculdn't necessarily
follow that they are executive functions.

MS. WILLIAMS: Yes, indeed. It is -- it seers

g2
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to me that no one disputes that there are significant
decisions made her> =--

CUESTICN: Sc just because they are delegated
doesn®t mean that they cease being lejislative.

MS. WILLIAMS: That's true. If it vere
performed strictly in aid o tﬁe legislative function.

QUESTION: Then why dc you say that they have
to be either.

" MS. WILLIAMS: Well, I don't understand -- I

beg your pardon. I don't anderstand the Appellants to

be making the argument that these are strictly in aid cf

the la2gislative fuaction, but rathar, that they are
functicns that may be performed by an independent
cfficer, and that they rely on that notion.

QUESTION: Well, why are you saying --

MS. WILLTAKS: But I would say that they
are -- gpardcn me, Mr. Chief Justice. T would say that
they are executive in nature for the same reason that

the Solicitor General does, because what is left to the

Ccmptrcller General, if he is nct legislatirg when he is

doing this, is the full implementation of this law.
That's what's left to him. That you wouldn 't do with a
conqﬁessional committee. That you couldn‘'t do with an
arm of the Congress. He is taking over the rol2 of the
executive in the functicn.
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QUESTION: W®ell, that's what I was gcing tc
get at.

Are you saying that he's impinging, he is nct
performing an executive function in the sense that the
true executive does, but he is impinging upcn the
executive tole?

MS. WILLIAMSs H=2 is ind22d4, Your Honor, but
he is doing it in large measure by, as I say, fully
implementing the law himself. The President has
virtually no rcle but tc sign the order cnce his wcrk is
done. So avery significant dacisicn, every decision
that is méde after the legislature finishes its work is
made by this cfficer, and the cnly thing that's at issve

here in this case is whethar Congress® power to remove

‘that cfficer disahles him frcm administering this law.

That *s the only quastion. And there is nc decisiocon cf
this Court that suggests that Congress may assume for
itself the right to remove an officer who administers
the lawe.

QUESTION: Well, then, absent the remcval
powver by Congress, you would say this 1985 act is all
right?

S+ WILLIAMS: Y=s, if this were -- if ve're
talking strictly about the separation cf‘;csers
gquestion, forge tting the d=2 lega ticn argument, I would
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say there is no vislation of the s2paration of powers if
this pcvwer is deemed executive and it were given tc the
executive branch, that's correct.

QUESTION: Well, I know, but absent, absent -—-
if there was no provision for congressional removal of
the Solicitor General =-- of the Comptroller General,
then this act vould be all right?

BS. WILLIAMS: I would like to s2e what the
Cffice of Comrtroller General would be like without
rem;val, but if he wa2re inieed functioning like a truly
independent cfficer, although that's nct at issue here,
I certainly am not prepareil to> argue that that would be
unconstitutional, Your Honor.

QUESTION: Well, the Solicitor Genmeral is, as
you knowe. |

MS. RILLIAMS: Yes, and let me just say abcut
that that I think the guestion of what kind of an
cfficer could perform these duties is really not at all

before this Court, and the reason is that to decide that

. the Pres;dent must remcve this cfficer in scrme way 1is Ly

definition to deciies that he may not be removed by
Ccngress, qpich is now the fact, and if that is true,
then the fallback mechanism that the statute provides

should take place because the congressional removal

"would render the Comptroller General unable tc perfcrr
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these functicrs.

It would simply be advised to the Congress,
should it decide to pass ancther law, what kind of an
officer it might then chocse tc delegate this
responsibility to. That is not, not necessarily, not at
all at issue here. The questicn here is really guite
narrow beciuse of the unigueness of the Ccmrptroller
General's role and his position, his status. He is the,
as Mr. Davidson points out, not othe only cne but
virtually the only officer who is so removable.

I wculd 1ike to discuss --

QUESTION:e Let m2 Jjust ask one guestion akcut
the remcval pcwer which you regard as critical, as I
understand it.

-Hust we not presume that if Congress vere tc
exercise its removable pcwer, remcval pcwer, it wculd
only do0 so for a r=z2ison spa2cified in the statute, which
wculd mean that it could not remcve the Ccpptroller
Genearal becausse they didn°®t like the way he performed
his functions under this statute?

MS. WILLIAMS: Yes, Ycur Hcncr, I dc asstre,
but the causes here are very broads inefficiency and
negleét of duty. It°®s trua that thoss2 are among the
specified causes. They are virtually cpen-ended, and I
am not at all sure how a Solicitor --
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QUESTIOHK: But surely they cculd not remcve
him for, becatse they disagreed with his policy
juligments on estimating rates of inflation or
unemployment. 3

MS. WILLIAMS: I take it they wculd never
characterize it in that fashion, Your Honor. And I
think ==

QUESTION: Are you suggesting they might
regard that as inefficiency c¢r neglect cf duty?

MS. WILLIAMS: I think the causes are broad
encugh tc include practically apything. Eut I don't --
I don*t say that baziuse the removal power exists =-- and
it is narrowver, cértainly, than removal at will., I
don®t say that that is scmething that the Ccmptroller
General has any reas>n to liva in fa2ar of, as no good

emplcyee dces, I think. The pcwer cf remcval is the

" symbol of the ultinate powar over this office. It is

one of many symbols --

QUESTION: Wculd ycu make the same argument if
he could only be removed for comnittinq a felony, say?

MS. WILLIAMS: Well, it would depend a l1ittle
bit on how reviewable that decision would be, Your
Honor.

QUESTION: Well, is this d2-ision reviewable?
Nobody‘*s tcld us that.
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MS. WILLIAMS: That's right, and I°'m scrry, I
don*t know the answer to that. I think certainly the
constitutionality would be reviewable.

QUESTION: Of th=s statuta2 would be, but the --
but I'm concerned about the exercise of it. Say they
said we now determin2 he is inefficient or somethinge.

| MS. WILLIRMS: TI have nc reason tc think that
it would be reviewable, Your Honor, and given the fact
that it is extremely brcad, that is cbvicusly a danger.

But as I siy, I think that the notion that
remcval is screwhat remote, that possibility, doesn't
mean that it°®s not relevant, and I think te hear the
Appellants® arguments suggests that it simply doesn‘'t
matter that that removal prcvision is cn the Ekcoks, ard
indeed, they are willing to abandon it altogetha2r, even
kncwing that there is a risk, a Mr. Cutler has conceded,
that that might make removal by the President possitle.

‘They -- the assumpticn must be on their part
that it has no impact cn this cffice, and I think that
that assumption d2fi2s both history and common sense.
And this is.an cfficer whom the President dces arpcint.
But then, all influence ends. And as memters of the
Court have indicated this morning, the Comptroller
General certainly does do his wcrk for the €Ccngress.

The office exists to serve thz n=zels of the Congress, as
88
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this Court has saii, to help it legislate.

And even in those functions which have been
sprocken of as aid to the executive, it has been guite
properly pointed out that those are helpful probably at
least as much in aid cf the congressional interest.

They are designed to assist the Congress in watching

cver the President's stewardship. That is why the

office exists, and everything he does really exists in
that position between the legislative and the executive
tranch, and in that pcsition, he is the Ccngress’
partisan; he must be in orier to parfomm his functicns
Frcrperlye.

No doubt h=2 doas function in a 1a rgely
nonpolitical, apolitical I should say, nonpartisan way,
iﬁ a thoroughly professional waf, but he cannot remain
neutral as to the fact that Congress -- it's Congress‘
interests he exists tc serve.

The Comptroller Genaral therefore is only as

independent as Congress allows him to be, and it might

csuit Ccngress® interests that he be quite sc most cf the

time.

CUESTICN: This is true althcugh Ccngress has
never made an effort to exa2rt the authority?

¥S. WILLIAKS: I relieve so, Justice
Marshall.
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QUESTION: It's still true?

MS. WILLIAES: VYes, and I would say that
whether -- the fact that no removal has been attempted
is at least as strong an argument that this =-- that this
person knows to whom he is accountablz as it is that he
is not really accountable to Congress. It dcesn't
reélly prove anything, that no one has ever tried tc
remove a Comptroller General, but it may vary wall
demcnstrate that everycne understands the relaticnshir
that 2xists.

QUESTION: We have been told in briefs and in
the oral argumaent that the Comptroller Gensral has
described himself in effect as an arm, an agent of the
Congtess.

Has that b2en true with alllthe Comptrollers
General since 1921, if you knowe?

MS. WILLIAMS: So> faras I know, Yaour Honcr,
and no cne has pointed toc the ccntrary, althkcugh his
functions have beea variously describ2d, certainly. 1In
1921 it was very, very cleir that that was the -- I
invite the Court®s attention to that legislative

history. That was the intent of the Congrass, to remove

it frcm the executive tkranch, tc make him inderendernt,

yes, but to make him answerable to' Congress, and it is
very clear that Congress thought about this matter
90
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carefully and ccnsidered all tyres c¢f remcval. It
passed the statut2 taat 2xi sts -- 2xisted in spite cf a
presidential veto, and they didn°’t override the vetc,
but the new version provides for -- the one that ncw
exists provides for joint resolution removal. President
Kilson certainly could not have tclerated that,
according to his veto message on the first bill.

The one that became law is, has, must be the
view of the Ccngress, and it was very clear that their
primary goal was independence from the Presi&ent. It s
also very clear that indeperdence frcm the Frecident was
achieved by retaininy the removal power, and thit that
was the critical way in which the Congress céuld
guarantee this independence. It made, it made this
officer answerable to itself, and of course, it existed
in order to serve those interests.

QUESTION: Do you think in that analysis, do
you think it's a more iaportaht element of the
Comptroller General®s independence fron.Congress' point
cf view that the President cannct remove hir than tkat
Congress can remove him?

MS. WILLIAMS: I absolutely do, Ycur Honor,
and I think they ars opposi te sides of the same coin,
that independence, total independence from the
Fresident, in fact, on the srectrum, wculd te total
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derendence on Congress, and that the truest
independence, as we have argued in our brief, is
somewhere between those branches, where eaclh Lkranch has
some2 influsnce.

In this situation, the Conqress.has all the
influence, and the President, once appointment is over,
remembering he cannot even reapﬁoint this officer, his
influence over that officer ends. And therefcre, he
cannot =-- removal is part of the contaxt in which he
lives, and the fact that the President has then no
control makes it quite a credible staiement that the
Comptroller General works for the Conjress.

QUESTION:s It scunds toc me like ycu're
adopting the Solicitor Geﬁeral's argusent that the
+cfficer must te removatbtle by the President in crder tc
perform this function.

MS. WILLIAMS: I beg your pardon, Your Honore.
L ftdn”t. ==

‘ QUESTIONs: It sounds to me as though you have
adopted the Solicitor General®s position that this
-officer must be removable by the President- in order for
the povwers to be delegated tc him.

Do you aiopt that?

¥S. WILLIAMS: Indeed yes, Ycur Hcnor. Indeed
yes. I would disput2 -- T mean, thar2 may be a large
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dispute about wheth=2r he shoul be removed at will, but
that certainly is not at issue in this case.

QUESTION: But in any event, he must not ke
removakle by the Congress alcne, is that ycur point?

MS. WILLIAMS: Absolutely, Your Honor,
absoclutely.

I think tﬁat the congressional intent
throughout, both the original Congress, the °*85
Congress, and, although I haven‘®t researched this
thoroughly -- remsmba2r, thare are a number cf
intervening Congresses who have given power tc this
Comptroller CGeneral as well, and in order to simply drcr
the removal provision, we would have to assume that each
cf thcse Congresses, in giving power tc this cfficer,
regaried the ramoval as incidental and that the critical
guesticn for each Congress was the power given no matter
who could remcvee.

Now, in the few mom2nts i have laft, I would
like tc turn tc the delegaticn argument, just to --
befora I 40 that, 12t me say anelothet thing about the
1985 act. In this act, Congress quite naturally turned
again to the Comptroller General, again thinking it
needed independence, but most emphatically again, what
they wanted in this act was independence frcrm the
President, as a numb2r of counsel this morning have

93

ALDERSON REPORTING COMPANY, INC.
20 F ST., NW., WASHINGTON, D.C. 20001 (202) 628-9300




10

1"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

S ——

shown. Congress siii, Mr. Prasident, you get no voice
in this matter. It would nct fclerate giving the
functions to an executive brénch officer, it made that
quite clear. So we do know whai the intent of this
Congress is. The intent was tc keep it cut cf the harnds
of the executive. Co it made clear that OMB could not
dc this jcb. It also carefully excised the cnly
dissretion that the Presideht had in the earlier
versions of the bill so that now he has nco discretion in
the implementation of this law. He makes virtually nc
choicese.

But this is political distrust, this is
pclitical distrust, not the institutional ccncern that
we saw in the original act. The Comptrollar General
isn't perforninq his watchdcg functicn here. He's
taking over the ex2zative branch function. He's doing
the President's job. He's administering the law.

Because Congress didn’t trust the Fresident tc
administer the law, it gave it to the officer it could
trust, and we submit that that decision was fatal tc the
acte.

Now, just a few points about the delegaticn
arguments, Your Honor. It is important to see precisely
which infirmity in this law we complain of when we talk
abcut undue delegation. The delegate decides whether tc

’ 9y
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cut spending at ali. This is the effect cf the
decision, whether to cut speniing at all across the
bbard, and how much, This is the heart of the act. The
act further makes those decisions automatic, and it's
the automatic effect, githaut any approvial by elected
cfficials, that make -- that creates the rrcltlem here.
The forecasting itself is not alone a problem.

And as we have argued, there are differences
in kind and degree, but degree is really the central
question here, whether Conjyress has done enough before
handing this Zcb coff tc cthers. Did they stcceed --

QUESTION: Don2 2nough with its legislative
task.

MS. WILLIAMS: Yes. They succeed in avoiding
the hérd choices --

QUESTION2 So you are arguing that there®s an
undue of legislative authcrity.

MS. WILLIAMS: Absolutely, absolutely, Your
Honor. That's our -- that was cur first argument in cur
briaf.

CQUESTION: Yes.

MS. WILLIAMS: This is an alternative ground
for upholding the lowver ccurt.

QUESTION: And so it is sither -- again, it is
either -- if it isn't legislative, it°s executive. 1If
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it isn’'t executive, it°'s legislative.

MS. WILLIAMS: Yes, that®s ay arjyument, Your
Hencer.

Now, I w@suld 1ik2 to just spendi a moment
saying that the Comptroiler General's decisicns are
cbviously --

QUESTION: I tak= it there, Ms. Williams, I
take it there you are relying on the fact tﬂat
historically, for 199 years, these functions have been
rerfcrmed by the Congress.

HS. WILLIA¥S: To the =-- yes, absoclutely,

QUE STION: With the cocoperation of the
President.

MS. WILLIAMS: Yes, by statute. The srending
gclicies and the budget levels‘of this nﬁtion have
always been -- that has always been accomplished by
Congress, and the question is here did they do enough of
that tc allcw them to give the rest to somecne else.

And the decisions, though they are not couched as policy

decisicns, they are certainly not -- I don't suggest

that the Comptroller General is deliberately c¢hoosing

among programs that he would like, but makes a great

many decisions. A policy vacuum is created Lty this law,

and tha da2zisions naiie by the Comptrollar General which
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are not guided in the slightest by Congress =-- these
decisicns afe not guided at all == Jumgp Intc that
vacuum. They fill that policy vacuume. Theay become the
law. And what policy does the law establish? The law
says we'll reduce the deficit. Does it tell the
Comptroller General when h2 has th2se many cheices to
make whether he should estimate the deficit in a
conservative way, in an extravagant way? Dces he decide
on the low side or the high side when he's predicting
interest rates?

We know that it isn't just synical
manirulaticn that can take place. It°'s honest
difference of opinion. And Mr. Justice Stevens, if they
all agree, they can all be wrong, and they cculd be
quite ccnsistently wrong. And it might be fcr the
reasons that something nobody thought of will happen in
the intervening months.

And that happens all the time. B2And thé
difficulty is that there is no policymaker here who is
cvertly making poclicy and examining these deficit
forecastse.

Thank you, Your Honor.

CHIEF JUSTICE BURGERe Very well.

Er+ €utler?

ORAL ARGUMENT OF LLOYD N. CUTLER, ESQ.
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ON BEHALF OF APPELLANT
CCHPTROLLER GENERRIL -- EFekbuttal

MR. CUTLER: With respect to what the
Sclicitcr General has c=aid atout the Ccmptrcller Cereral
being an officer of Congress, I do not believe that has
been the consistent position of the executive or
Congress. If the Ccmptroller were a mere cfficer cr
agent of Congress, Congrass could havs appointed him
himself -- itself. Ccngress decided that it had to te
an appointment by the President with the advice and
consent of the Senate because the Comptroller was to
rerform some executive or administrative functicns.

There would have b22n no point ¢o Presidesnt Wilson's

-veto, what ccvld he have vetced, in the Ccngress

reserving to itsslf the power to remove an'cofficer cr
agent of the Congress.

Solicitor General EBeck argued in the Myers
cas2 that the -- this very removal provision was
unconstituticnal because the Solicitor General was an
officer of the executive branch.

QUESTION: The Solicitor Genetai?

QUESTION: Postmaster.

MR. CUTLERs The Comptroller General. We are
all making that mistike, sire.

The present Solicitor General is arguing to

g8
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ycu that this removal provision is constituticnally
cbjectionable in its own right. How could that be so if
the Comptroller General were a mere officer or agent of
Ccngress?

In the mii-seventies, Congress considered
reserving the appointment of the Comptroller General tc
itself, and the representative of the Cffice of Legal
Counsel went to Congress aad testifiei you can't do
that. Ccngress is -- the Ccmptrcller General is
performing executiva functions, ani h2 must be appointed
ty the President. And in 1979, the Cffice cf Legal
Counsel published an opinion to the effect that the
conflict of interest laws apply teo the Comptroller
Ceneral and the GAO as an inderendent agerncy.

In the Buckley case, this Court in a footnote
ncted that the Comptroller General, despite his
arrellaticns, could, as an arm of Congress that
occasionally happeaed, he could perform administrative
functicns which he was allowed tc perfcrm urnder an
earlier version of the Campaign Act, Campaign Financing
Act. And if you will remember, in Springer, which is
twice guoted ty this Ccurt in Buckley, even if the
Comptroller, let us say, w2re an independent agency
within the legislative branch, as ycu cnce characterized
him in passing, Justice 0°'Connor, Springar says that an

g9
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officer appointed by the legislature cannot perform an
executive function, but the case might be different if
that officer were appointei by the Prasident, by the
executive, the President of the United States.

The Solicitor General has made much of the
fact that the order, the report th2 Comptroller issues
under the °'85 act is tc be tinding cn the President.
You will racall that in Nixon v. Fitzgerald, the Civil
Service Ccmmission had ordered the reinstatement of Fr.
Fitzgerald, even though the President himself was
involved in removing him from office, and Mr. Fitzgerald
trcught a lawsuit to enfcrce his right tc reinstatement,
and that lawsuit wais finally settlai by tha executive
tranch, and he was given back his old Jjob.

Moreover, I vwould submit that if the President
has a constitutional objection to issuing the order
after the Comptroller General issues his regcrt, he has
recourse under ths judicial review provisions s2t forth
in Secticn 274(d)(2) cf the act which speaks of the
President issuing a different report, order, than the
one that 1s supposedly required by the Comptroller
Ceneral’'s repcrt on the claim cr defense that it
infringes on his constitutional prerogatives. And that
issue is then.resolved by the courts.

Severance of the remcval provision seems to
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have becocme a critical issue in the case, and I would
submit that Myers is the sguare precedent. Myers
severed the remcval part of a statute relating tc the
appointment ani re2aoval of postmasters. The President
wvas allcwed tc go right on appointing the postmasters,
and their functions were not changed in any respecte.

QUESTION= But there®s no doubt that Congress
wanted postmasters ani that it had no choice but to
allowv the President to appoint them. I decn't see that
it is quite the square precedent that you say.

MR. CUTLERa: Well, we would submit, Justice
Rehnguist, that Congress considered in the debates abcut

the override in 1920 whether if they overrode and then

.the remcval prcvisions were later held invalid ry tlris

Court, would the-cest of the statute fall, and the floor
leader in the Hcuse said he thcught not. He said that
it wouli fall only to the extent that the statute might
be held invalid.

In Senator Hcward Baker's brief, he suggested
to the Court that this may be the last chance for a
statutcry soluticn of this terrible budget deficit
prcblam wvhich is a growing cancer and'may soon become
inoperable. It°'s an example of how Congress, dealing
with a problem that arguably belonged tc toth tranches,
chose this, to rap2at again this experiment of using the
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independent officer of the United States. It is very
important in the histcry of this country and its
develorment ocf being able to deal with the complexities
of modern government that this Court has not struck dcwn
the notion of the independent cfficer duly aprcinted Gty
the President.
CHIEF JUSTICE BURGERs: Thank you, Counsel.
The case is submittad.
. (Whereupon, at 12306 o*clock p.m., the case in

the above-entitlai =33 tter was submitted.)
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