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PR 3 CE DINGS

CWIEF JUSTICE PURGERz We will hear arguments
next in Brovn-Forman Oistxxlers against New York State
Liquor Authority.

Hr. Flinn, L think you may proceed whenever
you are ready.

ORAL ARGUMENT OF MACDONALD FLINN, ESQ.,

ON BEHALF OF THE APPELLANT

ME. FLINSi Hr. Chief Justice, and may it
please the Court, this is an appeal from a judgment by
the New York State Court of Appeals. That court held
that the lowest price liquor affirmation requirement of
New York's alcoholic beveraga control law does not
violate the commerce clause of the U.S. Constitution.

On this appeal, Brown-Forman argued that the
statute is unconstitutional upon its face because its
necessary effect is the extraterritorial regulation by
New York of liquor prices in ether states. New York
effectively sets the minimum price for liquor sales in
every state in the Union.

The New York statute —

QUESTIONi It does it by setting the — by
requiring the filing of prices in New York and telling
them not to vary, telling them it can’t be — it can't
be higher than any place else.

3
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SB. FIIBN Ye.s, Justice White, that 1is
correct. The statute works this way. Last Tuesday, for
example —

QUESTION: It really Icasn't say what the
prices have to be in some other state.

MS. FLINNi New lark does not set the price.
That is conceded, Justice White. The supplier initially
determines his own price for each brand which he offers
for sale to ‘lew fork suppliers. It is at that point
that the New York statite reaches in and obligates him,
mandates that he not for an extended period of time, the
posting period, charge any lower price in any other
state, having filed that price in New York.

The statute works this way. Cn the 25th of
every month, every sjpolier must file or post a schedule
of prices to be charged for all of us products sold to
New York wholesalers during the next following month.
Last Tuesday, all suppliers tad to file an affirmation
and a schedule of prices. It would cover all cf their
sales for the month of April of this year. All sales to
Jew York wholesalers must be at those explicit posted
prices, neither higher nor lower. The statute also
prohibits the price discrimination or difference in
prices charged to one New York wholesaler as compared
with other New York wholesalers.

4
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Finally, is a condition of the right to sell
tc New York wholesalers, the New York statute, as
Justice White indicated, obligates every supplier to
adhere to that price once posted in New York during the
entire calendar month that is covered by the posting
requirement.

Every month every supplier must go through
this affirmation process again. The language of the
statute and the affirmation or verification form
employed by the state liquor authority are essentially
in the same identical language. If the Court will
indulge me for a moment, I would like to read the
explicit salient provisions of the statute.

It required that the Sew York posted price
must be no higher than the lowest price at which each
item of liquor will be sold anywhere in any other state
at any time during the calendar month for which such,
schedule shall be in effect.

QUESTION; Do you think that is really a
promise? When you file, you promise new to lower your
prices in any other state?

XR. FLINNi It is in just that form, Justice
White. Pan affirmation in the form of a sworn affidavit
is required of every supplier —

QUESTION* Hhat is the penalty 1if, contrary to

5
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the affirmation, soma company lowers its price in
another state?

KR. FLINNc The penalties cover a variety of
alternatives, from a criminal misdemeanor sanction all
the way to a revocation or a suspension cf the license.

QUESTION; What would the charge he if a
company, after making 1its affirmation in New York,
lowers the price in New Jersey, and New Ycr* finds out
about it? What would they charge you with?

SB. FLINN; They marge you with having
falsely affirmed and violated the provisions cf the
statute. Focusing upon this particular case, Justice
White, while the facts were not a direct reduction of
Browr.-Forman *s price in any other stato, bat rather a
challenge by the state liquor authority of certain lump
sum allowances —

QUESTION; I understand.

FIINN; — which were paid, a license

revocation proceeding was instituted by *he state liquor

authority against Brown-Forman. An administrative
hearing was held. A ietermination was made by the
authority’s hearing officer and was affirmed by the
authcrity.

From that administrative determination,

Brovn-Forman took recourse to appellate review. The

-LL'ERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-."300



12

13

14

15

16

17

18

19

20

21

22

23

24

25

first court authorized tc hear the case was the
Appellat? Division of the New York State Supreme Court.
In this proceeding, p-.own-Forman was in effect fined
$40,000, forfeiture against the bond that all suppliers
must post with the state, and its license, two licenses
in the state of New York were suspended for ten days'
period, stayed subject to Brown-Forman*s convincing the
authority over the course of the next year that it was
no longer in violation of.the affirmation requirement.
That is why we are here today, Justice Uhite.

QUESTION: Suppose the penalty were that
anyone violating the maximum factor here would never
thereafter be permitted to operate in New York?

KR. FLINNs Be might have some additional
argimeats, Nr. Chief Justice. I do not believe, with
all due respect, that the severity of the sanctions
necessarily bears upon whether this is the kind cf
extraterritorial regulation of prices which the Court
ha - hell is the kind of direct burden that automatically
violates the commerce clause.

QUESTIONS Wouldn’t 1t — against Gibbons
against Ogden if it prohibited future --

yvs. FUNS* It could well be, Your Ronor, and
there could be in addition certain due process claims.

Gur administrative agency, the liquor authority, is

'PERSON REPORTING COMPANY, INC.
20 F ST., t=#, WASHINGTON, D.C. 20001 (202) 628-9300



12

13

14

15

16

17

18

19

20

21

22

23

24

25

constantly hailed before our state courts in New York in
terms of tie severity or toa reasonable connection of
the relief that it finds in administrative proceedings
involving license revocation or suspension proceedings.

QUESTION* Row did ycu convince the
authorities that you wouldn’t be wviolating the
affirmation in the future?

EF. FLINNi We have not convinced them. Your
Kcnor. 1 think they have noblesse oblige given us time
to pursue cur appeal.

QUESTION*  You are still going on with your
promotion allowances in other states, [ suppose.

MR. FLTNN* The lump sum allowances, to my
knowledge, Justice White, are still being given by
B rown-Forma a.

QUESTION*  You wanted to give them to somebody
in New York, too, but they wouldn’t permit 1it.

NR. FIINN* We offered to do that, and the
state liquor authority, and frankly, we cannot find
fault with the liquor authority's determination on this
issue, said that another section of the same chapter —

QUESTION* So 1t is gust plainly forbidden
under the New York law.

MR. FLTNN* That is right, and unfortunately,
this Court has allowed us to argue in plenary argument

p
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only fch? farial challenge to the New York statute.

QUESTION; T am interested. Pre you asking
that we overrule S? gcaa?

hAF. FLTNN; I am not asking that you overrule
Seagram. [ believe --

QUESTION; Can you distinguish Seagram from
this case?

HR. FLINN; T believe/ sir/ that 1 can.

QUESTION; 1Is there a difference as a
practical matter between a retrospective statute and a
prospective one?

MR. FLINN; 1 believe that there 1is, Justice
Blackmun. Basically, as the Court knows, in Seagram
against Hostetter, this Court rejected a purely facial
challenge to the original New York affirmation statute.
That statute, however, was an entirely different
statute, because as you have indicated, it had a
retrospective or historic time frame, not prospective.

QUESTION; Well, I raise the question whether
it is an entirely different one.

HR. FLINN'; All right.

QUESTION; If you prevail here. New York might
well go back to the old statute, and you will be up here
aaain.

KR. FLINN; I think there are pragmatic

ALDERSON REPORTING COMPANY, INC.
20 F ST V.W,, WASHINGTON, D.C. 20001 (202) 628-9300
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reasons why Mew York will net go back to a retrospective
statute, but let me try to satisfy and answer your
question. The original New York statute in essence said
to suppliers, you cannot charge prices to Mew York
wholesalers this month which are any higher than the
lowest price that you charged anywhere else twe months
ago.

Now, what are the implications of that?

First, unlike the present prospective statute that
requires a commitment, a promise, an obligation on the
part of the supplier as to tying his hands every place
else for a successive month, the original statute merely
reflected prices that had in fact already been charged
elsewhere in the past. There was therefore no reaching
out and prospectively putting suppliers into a
straightjacket so far as their freedom tc charge
whatever prices, to lower whatever prices midmonth they
might choose to or be compelled by the exigencies of
competitiion to do in any other state.

QUESTION* But, Mr. Flinn, even in the
retrospective situation, 1t seems that the statute would
actually affect prices out of state eventually. The
wholesaler has to look ahead and see what is happening,
so it is a little strange.

MR. FLINN: Justice O'Connor, clearly you are

10
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right Even with the retrospective statute of the type
that New York originlly adootei, a supplier knows full
well that the pri“~e he charges in Illinois this month is
going to be a limit upon the price that he can charge in
New York two months later.

Now, I think this Court fully focused upon
that fact whan it iaciiad Seagram against Hostettar.
The majority opinion in Seagram against Hcstetter --

QUESTION* 1 thought it was unanimous, wasn't
it?

MR. FLTNN* Beg pardon?

QUESTION; I thought it was unanimous.

MR. FLIJNN; Yas, sir, it was. [ balieva there

was an absention, but the opinion of the Court was

unanimous.

QUESTION; Well, the Court might have been
wronc. You wouldn't object to our overruling it, would
you?

(General laughter.)

MR. FLINNi Your Honor, I am — Justice
Blackmun, I fall back on the traditional plaintive cry
of counsel before this Court. That i1is not my case. You
do net need to decide it in my favor for my client to
prevail. 1 am here in the hopes that my client will
prevail and be able to mend its ship with the state

11
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liquor authority in New York.

QUESTIONi I guess —

MR. FIINNi The answer clearly is that 1
believe that had Seagram v. Tostotter been decided at a
time when there was more than a single retrospective
statute, the result conceivably coali have been
different. [ am not urging that Seagram v. Hcstetter be
overruled, and I urge instead it need not be overruled
in order to decide for Brown-Forman on this appeal. The
basis for a different result in Seagram v. Hostetter
today, even on a facial challenge, would be this. 'where
you have more than one retrospective affirmation
requirement, or where you have at least one
retrospective affirmation requirement, and any number of
either prospective or simultaneous contemporary
affirmation requirenants, there is inevitably a Mock
upon the ability of suppliers to raise their prices in
any sta te.

QUESTION; For a month.

MR. FLINN* For a month. The alternative,
Justice White, is to step sailing.

QUESTION*  Or maybe the real limit is how long
it takes the New York Liquor Authority to decide to
permit you to change your price in New York.

MR. FLINNs [ submit, Justice White, th3t it

12
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is something more than that First of all

QUESTIONS Wall, isn't thera a provision that
you could decide you wanted to lower your price in seme
other state, and so you lower the prise in New York, and
so you ask the authority, may I lower the price of
this —

MR. FLINN; In this case, Justics White, that
argurent has been made by New York for the first time
before this Court. That argument was not made before
either the Appellate Division or the New York State --

QUESTION; Yas, but it is in the statute,
isn't it?

MR. FLINN; It is Ln the statute, and 1 would
like to address it. Justice White. Basically, the
language to which New York points says that upon the
prior written permission of the state liquor authority
granted for good cause showing, and for purposes not
inconsistent with the stature, a deviation in the prices
charged to New York wholesalers can be made as compared
with the previously posted price. Tie argument that New
York makes here today is that you can run to the state
liguor authority, you can obtain this prior written
permission, and they will let you reduce your price in
New York in order to allow you to reduce your price in
some other state.

13
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Let's look at that. No indication is offered
that, the state liquor authority has ever done that. So
state court, incluii-ig the Maw fork State Court of
Appeals —

QUESTION* Nr. Flinn, could 1 interrupt with
just one question on this point? Do any states — dc
all states that have this slid of statute provide for
monthly periods of prices?

NR. FLINN* A very good point, Justice
Stevens. Not all of the affirmation states have posting
requirements. That is significant, because a posting
requirement can make even a contemporary current or
simultaneous affirmation requirement have the same kind
of extraterritorial reaching out and locking in of
prices to be charged in ether states.

T believe that the amicus Mine and Spirits
Wholesale Institute brief indicates that in addition to
New Ycrk there are maybe eleven other affirmation states
which have a posting reguirement.

Getting back to the question of the good cause
language in the statJte. no “‘ew York state court,
includino the Court of Appeals in this case, has ever
endorsed or subscribed to this argument. Secondly, this
kind of argument, we believe, runs directly counter, is
antagonistic to the strong, long-standing policy of New

1 4
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York State, a policy which dates back to that there
shall be no discrimination in price, no difference in
the prices charged between different New York
wholesalers.

QUESTION; It sounds awfully sensible to say
— say you posted this price, and said, these are going
tc be the prices for the next month, and you know you
can’t charge less than any other state, but you go up
and say, we would like to amend cur filing for the rest
of this month, and believe it or not, we are going to
drop oar prices here ini everywnere alse. Now, do you
suppose you would have much trouble selling that to the
liquor authority?

HR. FLINN; Let me speak to that, Justice
'white. 1 mean no dispirageme nt of our state liquor
authority, but as is frequently the case with
administrative agencies, its record for alacrity is net
sterling.

QUESTION; That may be.

HR. FLINNA The very --

QUESTION: But if they were going to be fast
at anything, I would think they would b? fist at this
one.

HB. FLINNA The interesting thing is., they
might not, Justice White.

15
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QUESTUK « Lowering thy price of whiskey?

MR. FLINNt May I suggest why they might not
be? The posting requirement, which was adopted long
before affirmation ever became a policy of New York or
any other state, was designed to prevent in-state price
discrimination. The posting requirement: is to ensure
that during the 30-day period covered by the posting of
prices, a wholesaler who purchases later in the month
will not gain a monetary or competitive advantage
vis-a-vis a New York wholesaler who has purchased
earlier in the month.

Consequently, with all due respect, I am not
so certain that the .state liquor authority would adopt
the argument of the attorney general of the state of New
York. I am similarly quite concerned that New York
State would not adopt that, state courts would not adopt
that argument. But I think that the argument in itself
is revealing. The argument in essence clearly
demonstrates that New Ysrk unabashedly controls by
reaching out and putting a lock upon the minimum prices
that can he charged everywhere else, says in apology,
oh, but you can get around that by seeking and obtaining
the prior written permission of cur state ligucr
authority. By prevailing upon their discretion, you
then become free for the first time to sell at prices

16
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lower than those posted here in Kew York

QUESTION*  Suppose there are some distillers
that don't sell in New York?

YE. FLINNi There are a few. Clearly, 'few
York, in view of its size and 1its importance, probably
has as broad if not tha broadest representation of
distiller brands of any state in the union.

QUESTION.: But any distiller that doesn't sell
in New York that you are comneting with in other states,
you really can't compete with them if they wundersell
you.

MR. FLINN* That is perhaps an overstatement,
but clearly there ia truth to the point you are making.
Justice --

QUESTION* If there are any : istillers who
don't sell in New York.

MR. FLINN* There are some distillers who do
not sell in New York. There are regional distillers.
There are regional rectifiers.

QUESTIONS That people at Brown-Forman are
competing with, [ suppose.

MR. FLINNs In some states, Brown-Forman
competes with one or more other suppliers, whether
distillers of brown goods, rectifiers oT white goods or
net, who are purely regional. 1 can give you an

17
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example. New York. Tity has had tremendous attrition in
the number of wholesalers. There are five major
superla-~e wholesalers that serve the metropolitan New
York area. Two of tnose wholesalers have their own
private captive brands. They actually rectify their own
pin, their own vodka. They are very successful,
effective forces in the metropolitan marketplace. As
long as they choose not to sell in other states, they
have a degree of freedom, if you will, from the
affirmation concept, and responsive to your question,
there is therefore an arguable problem on the part of
Irown-Forman and other national suppliers in terms of
their ability to make the instant momentary response
price initiatives taken by that pureLy statewide or in
seme instances a purely regional supplier.

QOESTIDIf* Yr. Flinn, may | just — your
argument is strongest, it seems to me, when you focus on
a mid-morth price reduction, something like that, but
are there such price reductions? If most states require
this monthly period pricing, how often — does the
record tell us how often there are price reductions of
this kind?

YR . FLINNi The record does net tell us. The
record was not put together to answer that question.
Justice Stevens, but let me take issue with that part of

1R
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your question which says that most of the statas have
resting requirements. That is net true. Approximately
a dozen states, whirl naans have got 38 —

QUESTION* It would seem to me this is
entirely possible, ail I don't <now whether this is a
fact or not, that if there is a substantial number of
states that require posting on a monthly basis, that
maybe there is an industry custom of price changes at
monthly intervals, and there may not be the problem you
describe. 1 just don't know.

MR. FIINNs The question, it seems to me, has
to turn on this result. There are now 20 other states
which probably predictably, following New York’s lead
after this Court's decision in Sc-agram v. Hcstetter, now-
have affirmation statutes. The result by the very
definition of the affirmation concept is that the
minimum price in all of those states is also the maximum
price. There is a single price.

Affirmation has bean on -the books in New York
dating back to 1964. It first became effective after
the Court's decision here in 1966. In that roughly
20-year period, these other states have come in. You
new have a multi-state affirmation requirement. That
alone, apart from postina reguirements, has injected a
rigidity, a nonflexibility, indeed, an absolute

19
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uniformity of price into all of those 21 affirmation
states.

But it has, if you will, slopped over and
produced essentially the same prices in many other
states. It is that fact of this industry. Justice
Stevens, that I think explains why my answer to your
question has to be probably there has been very little
midmonth price reduction.

Now, let me speak candidly. I am net sure
that Beown-Forman's position is representative of the
views or attitudes of all the suppliers. Candidly,
affirmation has created a nice live and let live kind of
competitive ease. There are undoubtedly some suppliers
who relish the fact that they no longer have to make
price decisions responsive to the unqiue competitive
forces of each local marketplace. There are undoubtedly
suppliers who are happy that state managers ro longer
have t~ be given that kind of pricing freedom to respond
to the competitive exigencies of their particular
marketplace. There ire, on the ether hand, suppliers,
and Prown-Forman is one of those, who believe that a
competitive environment in which parties could and had
to respond to competitive initiatives would produce a
mere rational, sound pricing situation.

QUESTIONS Mr. Flim., supposing you are in the

20
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New York, legislature, and you have the report of this
Moreland Commission that says New York consumers are
being discriminated against because they are getting
higher prices than anybody else in the country. What
can the legislature do about that that would comply with
the Commerce Department?

HR. FLINNi I would answer your question. [
would point cut, however, the Moreland Act Commission
record was before this Court in Seagram against
Hostetter. It is interesting. It is ironic. The
Moreland Act Commission never said that the alleged
overcharging or higher retail prices to consumers in New
York which it found was attributable to any
discriminatio in the supplier's prices tc New York
wholesalers as compared with their prices tc wholesalers
elsewhere.

The Moreland Act Commission laid the blame on
New York for having adopted a mandatory state-enforced
fair trade resale price maintenance struetur”™, which in
essence controlled the prices from tne retailer to the
consumer. He that as it may, when the state legislature
adopted affirmation, it did sc on the ground that it was
going to, and 1t was very politically popular, I can
assure you, Justice Fehnquist, it was going tc assure
all New York wvoters and consumers that their wholesalers

21
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would not ba paying higher prices than wholesalers
anywhere else.

Now, what rag New Yock do today? 1If the Court
agrees with us that this prospective type of statute
which is now the typical affirmation statute in all cf
those states having affirmation, is unconstitutional on
its face because it extraterritorially regulates prices
elsewhere. 1 believe that essentially the only course
available to New York if it wishes to have a statute
that will withstcnd constitutional muster on its face is
to go the concurrent or current price affirmation time
reference, and even then New York, 1 believe, has to be
exceedingly careful. New York, because of this
non-discrimination in price among different few York
wholesalers’ policy is going to have to face up tc the
fact that the posting requirement is fundamentally
inconsistent with even a contemporaneous, truly current
pricl" affirmation standard, because the posting ties
suppliers' hands, not only for the 3G-day or calendar
period, whatever the period may be, so far as their
sales pricing to New York wholesalers, but by the very
definition of affirmation does so in their sales to
every other state.

Now, whether New York 1is well advised in
following that policy, I think, 1is open tc question. It
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is obviously not a question for me, not a question, with
all due respect, for this Court. But ironically, New
York, in view of its size and importance, the volume
purchases mi efficiencies of its wholesalers, probably
has 1its consumers more penalized by the affirmation
concept than most any other state.

QUESTION : Even moving to a strictly current
affirmation approach, I wouli suppose you would still be
arguing that New York is affecting the prices in other
states.

NS. FLINNi I thin*. Justice White, that would
be the case that I would have to come to you with a
record and not a purely facial challenge.

QUESTION* Yes. Well, you would be back. Ycu
would be back.

(General laughter.)

KR. FLINN: Thank you. T appreciate the
accolade for perse 'erance. [ don't know whether *y
client wouli have me back. Perhaps some more successful
advocate. Basically, the kind of contemporary time
reference that I think is essential is one that probably
could not be accompanied by a posting requirement for
any specified period of time.

It has to he an affirmation requirement which
net only recognizes that. New York has no right to
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interfere with future pricing deci.sio.ns by suppliers in
other states, but Traces it clear that it does not
"uterfere with them. It in essence says, lock, you are
free to lower your prises in any other state at any time
as long as you simultaneously reduce your prices here.
flow, I believe that kind of statute would pass
facial muster. There 1is substance. Justice White, to
your question, and I did not complete my answer to
Justice Blackmun as to whether Seagram v, Kostetter
might have been decided differently if this Court had
been aware, and it was net brought to the Court's
attention by the parties who briefed that case that
there would be more than a single retrospective
statute. There would be, therefore, this necessity to
stop selling in one or more states in order to comply
with the current cr contemporaneous oOr prospective price
affirmation requirements of other states.

I believe, i1if T read the Court's decisions on
extraterritoriality., that kiad of interference with an
interstate business outside of the regulating state,
which in effect requires the supplier to stop sales
there in order to comply with the conditions of selling
in the regulating state is probably that kind of direct
burden upon interstate commerce which, had the Court
viewed Feagrum v. Hostetter in that light, might well
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have produced a different decision there.

Mr. Chief Justice, if I may save what small
time 1 have left.

CHIEF JUSTICE BUHCFFi Very well.

Hr. Constantine.

DRAL ARGUMENT DF LLOYD EDKAPI) CONSTANTINE, ESOQ.,
ON FERALF OF APPELLEE

MR. CONSTANTINE.- Thank you, Mr. Chief
Justice, and may it please the Court, the question
before the Court today is whether New York may insist
that liquor prices to New York wholesalers be as low as
prices charged elsewhere in the country as part of its
comprehensive regulatory scheme for Liquor.

New York attempted to secure this goal by
means of a nondiscriminatory regulation solely directed
to the intrastate sale of liquor. Writing for a
unanimous court in the 1966 “~eagram decision, Justice
Stewart reasoned that the Ne/ York affirmation law had a
legitimate purpose, that it was solely directed to
intrastate activities, anl that under the affirmation
law New York was execising the core power granted tc a
state under the Twenty-First Amendment, which is to
regulate the importation and distribution of liquor
destined for sale within the state's borders.

The New York affirmation law conforms
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precisely to the holding in 5 eagran that consistent with
both the Twenty-First Amendment, which was never
«entionad 1n Kr- clina's armment, and the commerce
clause, that New York may insist that liouor prices to
its wholesalers be as low as prices charged elsewhere in
the country.

The policy ot lowest price affirmation which
has bean adopted in 39 statas and which dates back to
1938 cannot be invalidated in this case based upon these
speculative claims without the Court departing from its
consistant intarprataticn of tha core power of tha
Twenty-First Amendment, and without also departing from
1ts consistant interorstation of the commerce clausa,
and this would be accomplished in a case where there is
no record whatsoever to demonstrate any effect.

Brown-Forman*s allegations are simplistic
speculations about the benefits cf free market forces in
a liquor market whim is otherwise restrained by
pervasive regulation throughout the country. A free
market in liguor that we have heard about today has not
existed since prohibition, and it would not exist 1if the
Court invalidated this statute.

However, 1if tha Court invaliditei this statute
based upon these claims, the states would have been
punished for their reliance upon the Court’s holding in
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Seagram. The states would be left to a3cpt truly
burdensome alternatives to achieve the legitimate goals
of price affirmation, the goals which this C:urt said
were legitimate, and tie states —

QUESTION* Mr. Constantine, it does appear
that the New York statute effectively sets minimum
prices outside New. York, at least for an interval of
time, doesn’t 1it?

ME. CONSTANTINE* do, Your Honor, 1t doesn't.
The New York statuta 3o0as one thing. It says to a
distiller., go out to any other state in the country.
Thirty-eight other states have affirmation laws as
well. Go to those states, charge any price that you
want, but. if you choose to sell in New York, grant us
parity.

The regulatory effect which Mr. Flinn has
talked about without the support of eny record, made out
of whole cloth, is merely speculation. There is nothing
in the record. "here is ro record. Put there is
nothing in the racorl to lemonstrate either of the
effects which Brown-Forman alleges in this case.

Principally those are two effects. First,
that the affirmation law has the effect of preventing
Prown-Forman and other distillers from making midmonth
price changes, and sarond, tnat the affirmation law has
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the effect of perv=ctin? a distiller's pricing decision
in other states, and there is nothing in the record
about that, Your Honor.

QUESTION; Mr. Constantine, may | interrupt?
Particularly with reuard to the second point, say we
didn’t have liquor, ani I understand of course you have
the Twenty-First Amendment, hut say it was automobiles
or gasoline or something. Do you think a statute like
this would be free of commerce clause challenge if it
applied to some other product that obviously was sold at
many different prices around the country?

KR. CONSTANTINE* It would not be free of
commerce clause challenge, Your Honor, but if the Court
were consistent with its commerce clause jurisprudence
up to today, that challenge should he rejected because
the type of effect which Brown-Forman talks about has
never been considered to be a burden on commerce under
the Court’s commerce clause jurisprudence.

Instead, this discussion about perversion of
free market forces, suspension of free market, forces
have always been considered to be concerns of the
antitrust law. The commerce clause has been interpreted
by this Court to prohibit discrimination between the
states. The commerce clause enacted a common market
among the states.
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QUESTION* If, for example, in automobiles#
say thara is a big transportation cost of getting a car
from Michigan to New York. If New York said you can’t
sell it — you must sell at least as cheaply in New York
as you do in Michigan, it clearly would require some
impact out of the state of Sew York on pricing, wouldn't
it?

HR. COFSTANTINE* The New York affirmation
law, Your Honor, provides for differentials in
transportation cost and taxes. The state has already
considered that legitimate interest.

QUESTION® Well, say just because of different
competitive situations, there certainly are market
forces that vary in different parts of the country. You
say that you think there would be no problem with this
statute no matter what the product is.

MR. CONSTANTINE* I would say that if a court
adhered to the principles and it is neretofore stated
under the commerce clause, there would be no problem.
However, Your Honor, I would say that in the appropriate
case, that because the hallmark of a Court's commerce
clause jurisprudence has been its flexibility., it is not
a discussion of absolutas. It has bean extended to new
sorts of burdens and new sorts of effects, that in that
type of case the court might for the first time want to

29

ALDERSON REPORTING COMPANY, INC.
20 F ST., N\W., WASHINGTON, D.C. 20001 (202) «*»" 9300



12

13

14

15

16

17

18

19

20

21

22

23

24

25

consiier whether serious par/ersion of free market
forces would raise commerce clause concerns.

QUESTION*  Well, if there is 3 distiller in
the midwest, and he is selling in New York, and he -- at
his posted prices, if n? waits to, he cannot lower the
prices for his liquor that he is sending out to
California for a month.

MR. CONSTANTINE; That is not correct, Your
Honor. This statute has never been applied to prevent a
distiller from lowering his price in another state. In
the 20 years since the Seagram decision, neither
Brown-Forman --

QUESTION; Then what is all the big argument
about?

NR. CONSTANTINE; Well, Your Honor, the
argument is about what. Brown-Forman cam? to this Court
about. Erown-Forman came to this Court alleging a
totally different case, a different sort cf -harm. The
Court refused to tak? —

QUESTION; Let me get it straight. In New
York you post your prices, and that is the price you are
supposed to sell at in New York for a month.

MS. CONSTANTINE; Yes, Your Honcc .

QUESTION; And the price you charge in New
York has to be as low as you ar? selling any place else,
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so you are promising for that month not to sell in any
ether stats at any lower price.

MR. CONSTANTINE; You are promising for that
month, Tour Honor, to sell to New York at the lowest
price you charge elsewhere.

QUESTION* Exactly. And so during that month
this distiller, widwest, may not lower his price on
liquor that he is sending out to California.

MR. CONSTANTINE; Sell, Your Honor.

QUESTION* Isn't that right?

MR. CONSTANTINE; Your Homnor, 1 don't know,
because in the 20 years since the case --

QUESTION: What does the law mean 1if it
ioesn't mean that?

MR. CONSTANTINE* The law means that New York
has to be granted parity with other states, Ycur Honor.
I do know that —

QUESTION* I know. Well, if the distiller
refuses to — 1if he Irwers his price on liquor he is
sending out to California, he is wviolating the New York
law.

MR. CONSTANTINE; 1If the distiller charges a
price in another state and thereafter charges a higher
price in New York, he is wviolating the law.

QUESTION*  That is right. Well, T just said
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that ia the middle of the month he lowers his price on
liquor sent out to California, and so he is selling
liquor to Calfornians at 3 lower price than he is
charging New York wholesalers. He is wviolating the New
York law.

HR. CONSTANT! NE; That's right. Your Honor,
and that is because the law says exactly what --

QUESTION; And you say that just because it
has a substantial impact on interstate commerce between
the distiller and his California customers, you just say
that isn't much of an impact.

MR. CONSTANTINE; Well, Your Honor, this Court
has always held that the states retain a residuum of
power to enact regulations concerning matters of local
concern which to some extent regulate commerce or affect
commerce. But this type of presumed, speculative
regulatory effect has never been considered burdensome
by this Court.

In the Paror versus Brown case in 1943 the
effect of the California prorate program in that case
was to raise and stabilize the price of 95 percent of
the country’s raisins and one-half of the world's
raisins, a very substantial effect. That was the
Court’s term. But that was not considered to be a
burden on commerce under the Court's commerce clause
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jurisprudence

In the case of Cities Service versus Peerless
31l in 1951, the Court was looking at a regulation which
had the effect cf doubling the price of natural gas at
the wellhead, doubing the price demonstrated in the
record, not like here, where we are specula tine about
what might happen, hut a demonstrated doubling of the
price.

The Court held that that doubling cf the
wholesale price cf natural gas did not constitute a
burden on commerce under 1its commerce clause
jurisprudence. In the case of Exxon wversus the Governor
of Maryland, the Coart observed that Maryland’s
divorcement law which prevented refiners from operating
a gasoline station w. aid probably tiiva the effect of
doing away with high volume, low priced gasoline
stations. The Court said that effect went to the wisdom
of the statute, not to its burden on commerce.

So, there are regulations which have effects,
demonstrated effects, where the Court has said 95
percent of the country’s raisin prices have been raised,
and they have obstructed the flow of raisins outside cf
California, but that is not a burden under the commerce
clause jurisprudence.

But here, we have no record to show whether
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the prices have been raised in other statas, whether the
prices have gone down in New York. Nr. Flinn argued
that ha thinks that the barn has baan dona to New York
consumers, because In a so-called free market, New York
consumers would ba the beneficiary of the lowest prices.

By taking this case under a facial challenge,
without a record, the Court has given Kr. Flinn the
opportunity to engage in will speculation. Last week,
in the decision of Fisher versus the City of Berkeley,
this Court axiomatic*ILy stated something which if
adhered to in this case should be the basis for the
rejection of all these claims.

In the Berkeley case, the Court refused to
consider the challenge to Berkeley's rent control
regulation as an attempt to monopolize under Section 2
of the Sherman Act because the effect of monopolization
and the attempt at monopolization was no* in the record,
and it was not a result which clearly flowed from the
face of the statute.

Now, in this case, there are cwo effects which
Sr. Flinn is talking about. He is talking about this
prevention of making mid-month price changes, but Yr.
Flinn's client didn't try to make a mid-month price
change, and they were incited for violating the law in
that regard, and no distiller has ever been cited for
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violating this law foe making a mil-month price change
in any other state, and the other effect which he talks
about is this perversion of free market forces.

QUESTION; What is Brovn-Forman going tc do,
have to do about these promotion allowances that the
authority is after them about?

MB. CONSTANTINE* The promotion allowance
issue, which, of course. Your Honor, the Court declined
to hear, what the state has said in that regard is that
if you are aoing to provide the promotion allowances in
other states, they have to be simply cashed out in New
York. You have to decide what amount does this lower
the price of a bottle of Jack Daniels, or what amount
ioes this lower the price of a case of Jack Daniels, and
simply provide that to New York wholesalers in a cashed
out equivalent.

QUESTION; Don't tell me tnat the authority
has never challenged what amounts to a reduction of
price in another state —

ER. CONSTANTINEs It has never challenged --

QUESTION; -- without lowering it in New York.
That i1is what this argument is all about.

MR. CONSTANTINE; It has never challenge! a
bid month price change. In the case of the --

QUESTION; What was the promotional —
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NR. CONSTANTINEs The promotional discount was
not a mid-month price changa. Brown-Forman was
affording that from -- throughout the country. They
came to New fork aai said, we want to do the same thing
in New York. New fork has an explicit statutory ban on
liquor discounting.

We said, you can't do that here, but what you
have to do, you simply have to decide hew much this
lowers the price of a bottle or a case of your liquor
and then provide this to wholesalers on a cash basis,
and that is precisely what was done with Seagram,
another distiller, aid the example which is cited in our
brief, Seagram wanted to do the same type of promotional
plan .

A waiver was provided under the good cause
provision which Your Honor alluded tc before in 2u
hours. In 24 hours Seagram vas given permission to cash
out the discount and provide it cn an equal basis to Ne.?
York wholesalers. The perversion of free market forces
which Brown-Forman alleges in this case goes something
like this, and it has tc go something like this because
there i1is no record, hut if a distiller did not have to
suffer from the so-called inhibiting influence of the
affirmation law, the distiller might charge a higher or
lower price to a wholesaler in one of the eleven states
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that doesn't have- an affirmation law, because 39 states
do.

And then that wholesaler would pass on that
higher or lower price to a retailer, and then that
retailer would pass on that ligtier or lower price to a
consumer, and that consumer would benefit from the fact
that the price he paid for tiat bottle of liquor was
dictated by so-called free market forces rather than
dictated by the so-called perverting influence of the
affirmation law.

I can think of no more speculative,
attenunated, and simplistic depiction of so-called free
market forces in a market where there aren't any free
market forces. hr. Flinn has told you that there are
posting requirements. He have already discussed the
fact that there are discounting restrictions in {ew York
and in many other states. There are bans or limitations
on credit transactions in many states. There 1is
pervasive regulation in many states. There are
licensing restrictions in many states. Yost of the
normal incidents of competition simply don't exist in
the liquor industry. To talk about a suspension of free
market forces is a contradiction in terms.

In cases where there was a free market, like
Reeves versus State, T think, a 1932 decision of this
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Court, that was the ready-mix concrete market. When the
plaintifft talked about the predicted benefits of free
market forces, the Court chiracterized those predictions
as being sirapleminded speculation, but at least there
was a record in that case. There is no record in this
case.

Dealing with another regulated industry, the
natural gas industry, in the case [ discussed before,
Cities Services versus Peerless Oil, the Court noted
that a doubling of tie wholesale price of gas might have
only an attenuated effect on ultimate consumers. If a
demonstrated doubling of a wholesale price might only
have an attenuated effect on ultimata consumers, how
much more 1s the attenuated effect in this case, how
much more attenuated is the effect ia this case where
there is no record to show that the prices have gone up
or gone down in ’ew York or in any other state.

This Court observed in the Seaqram decisions
that we don’t know whether this is going to produce
higher prices in Mew York or lower prices or higher
prices outside the state. We still don't know, Ycur
Honor. Twenty years have gone by and we have not moved
one inch in terms of knowing more about the effects of
this case.

This case is before tie Court really almost by
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accident. Brown-Fcrman began this case to challenge a
wholly different practice and a different provision.
The interaction between Mew fort’s ban on liguor
discounting and the affirmation law.

Along the way the Healey case was decided by
the Second Chircuit,, They got to the Appellate Division
of the lev York State Supreme Court and they changed
their rationale and they inserted this argument, but
they inserted an argument that they have no stake in
because they haven’t been cited for wviolating the law in
this regard, and they have no record to show that prices
have gone up or down or there has been any perverting
influenca.

'sow, one thing which has been missing,
conspicuously miss ng from Mr. Flinn’s argument is any
mention of the other constitutional provision which is
at issue in this case. This case calls the Court to
reconcile a conflict batween two pic's of the same
Constitution, and that other part of the Constitution,
Your Honor, is the Twenty-First Amendment.

Now, Mr. Flinn in his brief, although he has
conspicuously avoided it in his argument, seems to
suggest that the same rules apply, the same rules of the
road apply in this case as in any other commerce clause
case. Justice Friendly, who — sorry, Judge Friendly,
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who last wrota a derision upholding the posting
requirements which were discussed by 'Tr. Flinn in the
case of Battipaglia versus State Liquor Authority, and
those posting requirements are part of the very same law
that are issued here said for some of us who were
present at the creation of the Twenty-First Amendment,
there is an aura of unreality in plaintiff's assumption
that we must examine the wvalidity of New York's
alcoholic beverage control law just as we would examine
the constitutionality of a state statute governing the
sale of gasoline.

What Judge Friendly was saying there is that a
special rule applies in the Twenty-First Amendment. The
Twenty-First Amendment was enacted —

QUESTION; Well, Seagram said the same thing,
didn't 1it?

HR. CONSTANTINE* Well, Your Honor, if the
Court adheres to the rule in Seag-ram, the Court has to
reject Brown-Forman's claim in this case, and this case
really 1is a reargument of Seagram, because we have no
additional record. The Court said in Seagram, come back
to this Court when you have demonstrated the actual
extraterritorial effects that these statutes may
produce. Don't come back with a facial challenge. And
we are back with a facial challenge, with no more
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information., with no caccrd ihitso=v:c.

Hr. Flinn was discussing the change in the
statuta, the great change which occurred in 1966. That
great change was the change in the statute from a
retrospective affirmation provision to a concurrent
affirmation provision, and that was made because
Brown-Forman and a bunch of other distillers went to the
legislature and the governor of the state of Hew York
and said, we are being burdened. This provision is
onerous. Tt prevents us from raising our prices.
Please change the la®*.

So the legislature made that one change. It
changed the law from a retrospective statute to a
current statute. t the time that they were supporting
the change, they called it a current statute. Now to
characterize it invidiously, they call it a prospective
statute, but obviously the prospectivity 1is merely an
incident of the posting process which exists in eleven
states by statute and in tba eighteen other states by
contractual warranties, but they said change this
statuta, so tha lagislature responded to them, and they
changed the law, and they removed the only burden which
is associated with a ratrospactive affirmation statute.

So if the Court were not to overrule Seagram
in this case but merely hold that a concurrent or
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contemporaneous statute was a burden on commerce, then
the Court would be saying two things, one, ao back to a
more burdensome way of doing things, and the Court will
be violating the single most important test which the
Court has set out in the case of Pike wversus Bruce
Church, which is the test which sets up the balancing
standard, the balance of interest between state and
federal interests. The most important part of that test
is the search for the least burdensome alternative and a
practical assessment of disallowing the state’s action.

The assessment of the least burdensome
alternative in this case would show clearly that the
state has already adopted the least burdensome
alternative. The state has adopted an ilternative that
is less burdensome because the distiller asked us to do
that, and the state more specifically adopted the
explicit holding in Seagram.

If you look at your holding in Seagram, you
will see the New York statute. The statute does exactly
what the holding says. It says, it insists that liquor
prices to domestic wholesalers be as low as prices
charged elsewhere in the country.

The previous statute did not do that
specifically because it merely tried to insist by
referencing it to previously charged prices. So now we
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have adopted this least burdensome alternative. Phat
would be the practical result of disallowing this
statute? Sew York, which was c»ice the subject of price
discrimination to the tune of S150 million a year, would
likely become again the subject cf price discrimination
to the tune of $150 million a year, and the state would
probably adept a more burdensome approach to acheiving a
goal that has already oaan determined legitimate by this
Court.

The Court said that the goal of price equality
was a legitimate one, of ending price discrimination was
a legitimate one. Und the Court has always said that
protecting a consumer's pockatbook is as important as
protecting any ether interest of the state, as important
as protecting the state's environment, which is what the
Court said in Philadelphia versus New Jersey.

So if the Court riisallews this provision in
the name of the commerce clause, 1t 1is going to be
forcing the vtato to adopt a more burdensome
alternative, and that burdensome alternative might take
the form of a retrospective price affirmation statute,
or it might take the form of price regulation, where the
state actually gets into the business of setting prices
and fixing prices or state maximum set prices.

*nd this Court has always considered those
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types of regulations to be legitimate over challenges
under the substantive due process principles in 'levia
versus the People of the Stare of New York, over
commerce clause challenges in Cities Service versus
Peerless Cil, over antitrust challenges just last week,
in Fish<=r wversus the City of Berkeley.

Now, to get back to the Twenty-First Amendment
and the special rules that apply in this type cf commere
clause case, because the Court has to resolve what may
be a conflict between two sections of the lav. T submit
there is no conflict. I submit in response to Justice
Brennan’s question that the Court can uphold the statute
without ever reaching the Twenty-First Amendment. We
don't need the Twenty-First Amendment. Put if we get to
the ~wenty-First Amendment, we know that different rules
apply.

The Twenty-First Amendment, second section,
provides a test.

2BFSTION: Do you think that the different
rules apply after the Backus Imports case?

NR. CONSTANTINE* fes. Your Honor, 1 do. All
that Backus determined was that a state could not use
its authority to control importation distribution for a
wholly discriminatory purpose, and the Court said that
Hawaii's action in tne Backus case was not in

44

ALDERSON REPORTING COMPANY, INC.
20 F ST., NNW., WASHINGTON, D.C. 20001 (202) 628-9300



10

11

13

14

15

17

18

19

20

21

22

23

24

25

furtherance of tempecance oc any other -- any ether
legitimate core power of the Twenty-First Amendment.

Those other purpose” are controlling the
distribution of liquor within tne state. The court has
always held that the control of importation and
distribution and the structuring of the liquor
distribution system 1is the very essence of the
Twenty-First Amendment power. That is what the Court
said in Capital City Cable versus Crisp, which was the
last case which was argued before this case under the
Twenty-First Amendment, argued six weeks after the
Backus decision which you have alluded tc — argued six
weeks after Backus was actually argued.

In that case there was a tempsrance-based
regulation, a ban on advertising, and the Court said
that the FCC's interest in their regulation of cable
signals preempted Oklahoma’s advertising ban, even
though 1t was temperance base”, because Oklahoma was not
invoking the core power, and the core power was, and 1
quote, 'the central power is exercising control over
whether to permit importation or sal? oE liquor and how
tc structure the liquor distribution system."

That is consistent with Backus. That is
consistent with feagram. That is consistent with the
Idlevild case of 1964. It. is consistent with the
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Heublin case of 1972. It is consistent with the “idcal
case, where the Court struck the California RP" system,
but said California wasn't exercising the core power of
the Twenty-First Amendmant, hut specifically referred to
the Seagrams case as the case in which a state was
exercising that core power.

The Seagrams case has become synonymous with
the core power under the Twenty-First Amendment. [
mentions! before tie Heublin case. In that case you had
what would otherwise have been a per se violation of the
commerce clause, a requirement that a state — a
requirement by the state of Couth Carolina that a
distiller, Heublin, maintain a business presence in the
state that it didn't want to. to do something which it
could have done more efficiently in another state.

In other contexts, the Court has disallowed
that type of regulation, in Turner against Whitsel, in
Foster Fountain Packing versus Feidel, in Pike wversus
Rrucfe Church, in Johnson against Heidel, but special
rules apply in the Twenty-First Amendment context. Net
only lid the Twenty-First Amendment, that exercise of
core power overcome what would otherwise be a per se
violation of the commerce clause, but it overcame 15 USC
Section 381(a), and Justice 3 lackmun in that case even
indicated that the application of that section tc the
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state in that case vas unconstitutional, almost a
reverse preemption argument.

So, a different <jic applies here. The states
are virtually unconstcainei by traditional commerce
clause considerations when they are acting within the
core power of the Twenty-First Amendment. [ see that my
time 1is .lust about up. And therefore, in summation, 1
would just like to say that the Court's commerce clause
jurisprudence has been exemplified by its flexibility.
It is not an exercise in absolutes. There is nothing
which foreordains one result or another.

But the Court should not extend the concept of
burden on commerce which would be true in this case for
the first, time to a so-callal suspension of free market
forces in a case where there is no record, no
discrimination, no direct regulation of interstate
commerce, and no free market., and the reason there 1is no
free market is because the r*tates are exercising their
core pow sr under the Twenty-First Amendment.

Thank you wvery much. It has been an honor to
be here.

CHIEF JUSTICE PURSER* You have one minute
remaining, Mr. Flinn.

ORAL ARGUMENT OF MACDONALD FLINN, ESC.,
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KR+« FLIN'Ni tfery brief, Mr. Chief Justice.

I would make simply this point. If the Court
agrees with us that Ne* York's present statute
prospectively reaches out and controls minimum prices
that can be charged in othar states, there is no
necessity to show what has in fact happened, whether
prices have been raised in other states while lowered in
New York. There is no necessity to show the competitive
arguments which we make because we believe that they
inveitably flow from such extraterritorial regulation.

To the contrary, if there 1is such an
extraterritorial projection by kew York cf its
legislation, its minium prices eclsewhere, that is a
direct burden upon interstate commerce, and no further
showing is necessary. As Justice SJhite wrote in Might
against Edgar, where a state proMeets its leaislation
outside its borders and attempts to regulate
transactions which have nothing to do with that state,
there is nothing to be weighed in the balance to sustain
the regulating state’s act.

CHIEF JUSTICE BURSEE?; Thank you, gentlemen.

The case 1is submitted.

(Whereupon, at 3s03 o’clock p.m., the case in

the above-entitled matter was submitted.)
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