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PROCEEDINGS

CHIEF JUSTICE BURGER* We .rill haar arguments
next in Local Numner 93, International Association of
Firefighters, against City of Cleveland.

Mr. Summers, 1 think you may proceed whenever
you are ready.

ORAL ARGUMENT BY WILLIAM L. SUMMERS, ESQ.,,
ON BEHALF OF THE PETITIONER

MR. SUMMERS* Mr. Chief Justice, and may it
please the Court, petitioner here que\stions whether or
not the District Court below is empowered by the
Congress of these United States to award quota relief
and promotions to a class of pecsons none of whom had
ever been shown to be specific victims of any past
promotional discriaiiatory practices of the City of
Cleveland.

Reviewing the decisions of this Court together
with the clear and absolute legislative intent of
Congress, it seems to us, as we have steadfastly
maintained, this court ordered remedy below was not
lawful. This is purely a question of statutory
construction.

There was in fact a consent decree in this
matter. That consent decree was negotiated from the
very beginning between the city of Cleveland and the

4
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Vanguards. The matter was filed in District Court in
the fall of 1980, and intervention was not sought as a
matter of right hy the intervenors, the local which T
represent here today, until the spring of 1981, and it
was in fact granted together with the filing cf our
responsive pleading.

Negotiations continued between the city of
Cleveland and the Vanguards to the exclusion cf Local 93
until roughly November of 1931. In November of 1981, a
proposed consent decree in draft form was presented tc
me as counsel for the intarvenors, and a quick meeting
thereafter was held in the chambers of the United States
District Court. Initially it was said tc have "approved
the fairness of the proposed consent decree."

At that time, the United States District Court
said, wait a minute. 1 have allowed this union 1in. 1
want this union to participate, and I want them to have
full participation. We did in fact have full
participation in the negotiation process to .,ur
knowledge from that point on.

In the fall of 1982, due to the illness of our
trial judge, the magistrate took over the negotiating
process and, yes, long and arduous, as both briefs have
stated, discussions, negotiating sessions were had
towards the possibility cf a consent decree. 1 might

5
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add to you, however, that from the very beginning the
position of this local union was the imposition of guota
remedy relief ~gainst any of 1its members was in fact an
unlawful exercise of Title 7.

While it was not articulated as such, they
said that they felt that the quota relief in any form in
preference, racial preference of any individual over
another was not lawful, and that that — certainly the
lawfulness of that would be derived from 706(g).

This court order became a consent decree in
the absence of the signature of this local. The
membership of that local, almost 90 percent of 1it,
rejected this consent decree because of the very quota
relief which was contained therein.

It was entered over their objections, and 1
add to you that in seeking the imprimatur of the
Diistrict Court by way of an jttempt to utilize the
District Court, its attendant jurisdictional powers, its
contempt powers, and everything else, the City of
Cleveland, certainly with a keen interest in not having
any back pay awards, chose to settle the alleged
discriminatory wrongs in the past on the backs of the
innocent non-minority firefighters.

We felt thit was wrong. We feel that is wrong
as we stand before you today.

5
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QUESTION; And who consented?

MR. SUMMERS; The consent, Mr. Chief Justice,
was entered by the City of Cleveland and the minority
firefighters, being the Vanguards. Signature was
withheld on behalf of my client. That was done by
mandate, the mandate of the membership, if you will.

QUESTION; Would an individual member of the
union have had the veto power under your theory?

MR. SUMMERS; Sir, not really veto power.
First of all, 1 believe under case law, the Vukovich
case out of our circuit, that once this became a matter
within the District Court, once this became a court
order under Title 7, that collateral attack was
precluded by anyone, and therefore a — in comparing 1it,
if you will, to Weber in the private sectoi, that
challenge by Brian Weber was not precluded because that
affirmative action plan entered into between that union
and that employer did not preclude collateral attack,
and Brian Weber in fact did make his collateral attack,
but here, where you have it as a court order, certainly
collateral attack was prevented.

QUESTION; Would you answer my question.
Could an individual member of the union have done what
you wanted the union to be able to do?

MR. SUMMERS; Yes, he would have been able to

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 2000! (202) 628-9300
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-— had he not sought intervention, I am assuming your
question has within it, Mr. Justice.

QUESTION* Even if he had intervened.

MR. SUMMERS* If he had intervened, no, he
would not. He would have been precluded from
challenging, since intervention was granted on behalf of
his collective bargaining representative.

QUESTION*  Would you explain how the union is
bound by the consent decree since it didn’t consent?

MR. SUHMER3* It is bound by the consent
decree -- first of all, any state or collateral attack
— for example, there was a collective bargaining
agreement in this that is recited, and 1 have lodged
that jast recently with this Court.

The collective bargaining agreement said that
the city was bound to follow all of the specific rules
and regulations of the Civil Service Commission which
therefore bee.me attendant upon the charter of the City
of Cleveland and the constitution of the State of Ohio.

Once this became a United States District
Court order, that was precluded.

QUESTION*  What if the union had consented to
the decree? Would it then have been wvalid in all
respects in vour view?

MR. SUMMERS* Then I believe that you still

S
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must look at the fact -- well, that would be a more
close situation to the Weber matter, Your Honor, and in
that situation you have full, really full
representation, ani you have really full consent, ergo
the minority firefighters negotiated and consented, the
City of Cleveland negotiated and consented, and Local 93
would have negotiated and consented. Absent that
consent, you don’t have a real consent decree, but you
certainly io have an order oF court.

QUESTIONS Would it have been wvalid had the
union consented to it? Could you just answer that
question ?

HR. SUMMERS; Yes.

QUESTION; Even as against those members who
voted against confirming the consent decr»e?

HR. SUMMERS; In all honesty, Hr. Justice
White, I would certainly think, that if a union president
were to affix his signature there in the face of a 90
percent rejection --

QUESTION; No, no. Say a majority of the
union voted for him.

HR. SUMHES3; Yes.

QUESTION; But dissenters, would dissenters be
bound?

MR. SUMMERS; They would be bound, but yet the

9

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20301 (202) 628-9300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

2%

25

remedy is still above the scope of —

QUESTION*  All right. Wel.l, go ahead.

QuESTION: Ace you saying they would be bound
so that none of them could bring an individual action if
they claimed there was a violation of either Title 7 or
of the Constitution?

MR. SUMMERS* Well, they would certainly be
mere precluded, if you will, than in the situation that
we have at hand.

QUESTION* Yes. That is probably a pretty
good answer.

QUESTION* Interesting.

MR. SUMMERS* I do the best I can. Judge.

QUESTION* May I ask a little question?

MR. SUMMERS*  Yes.

QUESTION* I must confess, 1 don't understand
it. It seems to me either the statute is an obstacle or
it isn't, a;d I don't knew why the union's agreement
makes any difference to the ninority or the absence of
the union agreement makes any difference if the statute
is not violated. 1 don't understand your argument.

MR. SUMMERS* In all due honesty. Justice
Stevens, if the remedy 1is improper, the remedy is
improper wherever it is handed.

QUESTION* And that would be true if you

10
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agreed to 1it, and if it is proper the fact you didn't
agree to it doesn’t make it improper. Isn't that
correct?

MR. SUMMERS; That’s correct.

QUESTION* So you want to change your answer
to my earlier question?

(General laughter.)

MR. SUMMERS; I guess I am going to have to.

The court order here, there has been great
light made of whether or not this court order is the
same court order as it there had been a full
adjudication of the underlying discrimination. 1 think
that is a question that this Court not address at this
time. I think the question — and for purposes of these
facts of this case, the petitioners in assumption
fashion will assume that there would have been an
underlying general finding of discrimination.

First, you have to have that, whether it is by
agreement or whether or not it is by i fully litigated
matter. If you have a fully litigated matter, you
certainly have the opportunity at a later date under
Teamsters and Franks versus Bowman to come back and
individually identify wvictims.

If you just have a mere caving In, if you
will, as the city did here, to bargain away the rights

11

ALDERSON REPORTING COMPANY, INC.
20 F ST., NNW., WASHINGTON, D.C. 20001 (202) 628-9300



12

13

14

15

16

18

19

20

21

22

23

24

25

of the innocent non-niiorities' promotions, instead of
paying back pay, then you certainly do not have the
parameters and the specific acts of wviolation which an
innocent minority could come in and say, look, I was
harmed, and here is how 1 was harmed, and the District
Court would have before that that adjudication, that
finding hearing wherein there were specific examples
shown, and the court would certainly have that
background before it to make that determination.

The claims of the -- as I say, this is not a
Weber type agreement, because Weber in fact did have all
the parties represented and all the parties agreeing.

As 1 said in the last line of the introductory
paragraph to my presentation, we stand before you
today. We think we understand what this Court’s
majority ruled in Stotts. We think we understand the
language that was written in Franks versus Bowman. We
believe vruly that we understand the language in
Teamsters.

This legislation — and the question was made
of the comments of Senators Chase and Clark. For the
record, in 1964, and, of course, Senators Clark and Case
were captains of Title 7 in the Senate, they stated in
an interpretive memo, "No court order can require
hiring, reinstatement, admission to membership, or

12
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payment of back, pay foe anyone *ho was not discriminated
against in violation of this title." This is stated
expressly in the last sentence of 706(g).

The chief sponsor, who appeared in the House
as well to discuss it, Senator Humphrey, "Contrary to
the allegations of some opponents of this title., there
is nothing in it that will give any power to the
Commission or to any court to require hiring, firing, or
promotion of employees in' order to meet a racial quota
or to achieve a certain racial balance. That bugaboo
has bean brought up a dozen times, but it is
nenexist ent."

He introduced an explanation of the House bill
in the Senate which he said had been read and approved
by the bipartisan floor manager of the bill in both
Houses of Congress, and in pertinent part the
explanation provided, "The relief available is a court
order enjoining the offender from engaging further in
discriminatory practices, and directing the offender to
take appropriate affirmative action, for example,
reinstating or hiring employees with or without back
pay.

"The title does not provide that any
preferential treatment in employment shall be given to
Negroes or to any other persons cr groups. It does net

13
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provide that any quota systems may be established to
maintain racial balanos in employment."

QUESTIONS Are you still quoting Senator
Hum phrey?

ME. SUMMERSs Yes, I am.

QUESTIONS I can’t help but ask the question,
if he were here today, on which side of this case do you
think he would stand?

MR. SUMMERS; Mr. Justice Blackmun, that is a
very difficult question, but I think that the principles
that Senator Humphrey stood for were strong enough that
if he felt the necessity for quota relief in 1985, he
would do everything within his power on the floor of
Congress to see that those words were in fact added to
this title., and in explaining on so many occasions
before that very same Congress that Congress was not
giving that power to the courts of this United States
nor to .he Equal Opportunity Commission, I think he made
it very clear what the intent of that bill was at that
time, and in knowing his job the way he knew 1it., if it
were necessary to change it, he would see that the
possibility would have every opportunity to come about,
and would certainly not expect this Court to do so.

Going on to paraphrase, the relief available,
and this 1is Senator Humphrey again, is a court order

14
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enjoining ths offender from engaging further in
discriminatory practices, and that is by necessity what
must happen in the employment of quota relief,
Discrimination must go on, and directing the offender to
take appropriate affirmative action, for example,
reinstating or hiring employees with or without back
pay.

The title does not provide that any
preferential treatment in emp lcyment shall be given to
Negroes or to any other persons or groups. I
reemphasize this. 1 repeat this because he said 1it.

Great light has been made, and 1 say to you,
by wvarious amici that in 1572, for example, the failure
of the Ervin amendment signaled the defeat of the
proposition. Could it possibly in defeating an
amendment to a bill. Congress not speaking, could it
possibly defeat the intention of Congress so
specifically stated ir, 500 and sor.e pages of
Congressional record for the enactment of Title 7 that
Congress through its normal means, through the means of
negotiation, enacted this bil 1, and this bill was to
provide make whole relief.

In 1972 they chose to include state and
federal governments, and they added, yes, a sentence at
the and. That sentence at the end did in fact mean

15
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appropriate relief to B3ke whole Vvietius of past
discrimination where they truly have been identified.

I have reserved five minutes at the end, and 1
would concede to Hr. Reynolds for the Justice
Depa rtment.

CHIEF JUSTICE BURGEFe Mr. Reynolds.

ORAL ARGUMENT OF WILLIAM BRADFORD REYNOLDS, ESQ.,
ON BEHALF OF THE UNITED STATES AS AMICUS CURIAE
IN SUPPORT OF THE PETITIONER

MR. REYNOLDS* Mr. Chief Justice, and may it
please the Court, as Mr. Summers stated, the question
that i1s raised by this case is purely one of statutory
construction, whether a judicial order entered with the
consent of the employer is subject to the remedial
limitations imposed by Section 706(g) of Title 7.

Section 705(g) prescribes all remedial orders,
all remedial court orders that grant preferential
treatment to nonvirtims of discrimination. This
victim-specific limitation on a court’s Title 7 remedial
power is in no way relaxed where the employer consents
to the entry of the decree. Neither the language nor
the legislative history of Section 706(g) lends itself
to a selective reading of th? p.nrase, "no order of the
court,” and it is simply not the case that the explicit
statutory constraint on a court’s authority to order

16
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into place one discriminatory selection process to
counteract another, that that constraint can be
bargains! away at the expense of innocent third parties
by an employer who considers it to be in its interest to
consent to a decree that provides for discrimination in
reverse.

QUESTIONS Of course, you still have to
convince us as to what the last sentence of 706(g)
means. You said 1t, but —

MR. REYNOLDS* Kr. Justice White, I -- I am
S CITy .

QUESTION* Do you think it is subject to some
other construction?

MR. REYNOLDS* There had been proposed in some
of the briefs seme different ways to parse the words
that might suggest that it doesn't mean that there 1is a
limitation on --

QUESTION* Well, Mr. Reynolds, apart froa the
briefs, Congressman Seller was the sponsor of that last
sentence, wasn't he?

MR. REYNOLDS* The no order of the —

QUESTION* The last sentence of 706(g).

MR. REYNOLDS* 705(g). He was one of the
S pONSOrSs.

QUESTIONS Yes, and ha suggests that that bars

17
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any relief except for some victim of discrimination.

HR. REYNOLDS; That's correct.

QUESTION; But that wasn't his view of it, was
if?

HR. REYNOLDS; 1 believe that was his view,
and that was the view of —

QUESTION; That is the last sentence, bars an
order of hiring or otherwise for anyone suspended or
discharged for any reason other than discrimination on
account of rase. Doesn't that mean it bars -- or rather
addresses the situation where an employer refuses to
hire for some reason other than race? Isn't that what
it says?

HR. REYNOLDS; I think, the legislative history
of that sentence and the discussion in the Senate —

QUESTION; I am addressing my — I am asking,
isn't that what Representative Seller said?

HR. REYNOLDS; 1 think Representative Seller
made a number of comments about this sentence and what
it means in the legislative debates, and 1 think that
the overwhelming import of what his understanding was is
that this sentence barred the awarding of relief to
those who ware not victims of discrimination. There was
a delicate balance that was struck by Congress in
706(g). It was a balance that was designed tc ensure

18
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that those who were victims of discrimination were made
whole, bat also to ensure that you would not
discriminate against those who were not victims.

The fundamental purpose of the statute has —
this Court has recognized time and again.

QUESTIONS You mean discriminated in favor of
those who were not —

MR. REYNOLDS* It was, you would not
discriminate in favor.

QUESTION*  Of those who were not —

ME. REYNOLDS* Rho were not wvictims. That is
correct. The purpose of the statute was — the primary
purpose was, one, to eradicate discrimination, and the
secondary purpose, as this Court has recognized over
again, was to make whole victims of discrimination.
Preferential selection arrangements such as the one here
go contrary to both those purposes. They do not
eradicate discrimination, but they instead prcmcce
discrimination and further discrimination. They are
themselves discriminatory. They are not aimed to make
whole relief. Indeed, they are wholly indifferent to
make whole relief for wvictims.

QUESTION* Do you suggest that giving relief,
a court’s giving relief to nonvictims itself violates
Title 7?7 Or is it just an excessive remedy?

19
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MR. REYNOLDS* I don’t think that the Court
can give relief to nonvictims of the discrimination.

QUESTION* What if it does? What it it does?
Is 1t just an invalid remedy, or does that wviolate Title
7?

MR. REYNOLDS* 1If a court orders it? If a
court requires that you give relief to somebody who is
not a victim of the discrimination?

QUESTION*  Yes.

MR. REYNOLDS* 1 think if that is the specific
requirement of the order, that it is invalid under
706(g) and the —

QUESTION* It is just an invalid remedy.

MS. REYNOLDS* That is right. It goes beyond
the authority of the court. It will indeed be the case
that the court can fashion relief that is neutral as to
race, that will have the benefit of advantaging some of
.hose who have not been victims of discrimination.

For example, an affirmative action recruitment
program that reaches out to those people who were not
reached before and allows them to come in and compete
will give them an advantage they didn’t have when they
were excluded from the recruitment. That certainly
would be a permissible remedy, but I don’t think that
the courts can order relief under Title 7 that gives an

20

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



12

13

14

15

16

20

21

22

23

24

25

advantage to somebody who has not been victimized by the
discriminatory conduct, and do so within the
authorization that Congress gave by the statutory
provision.

QUESTION* Mr. Reynolds, would you describe
exactly the effect of the consent decree on the
promotion of people who already were in the union? What
effect did it have on the promotion of union members who
were white?

MR. REYNOLDS* The effect of the decree and
its operation would, I think, deny to some union members
who were eligible for promotion the ability tc be
promoted solely by reason of their race. It would
exclude them from promotions because of race.

QUESTION* Did it apply to promotion of blacks
who did not possess the requisite qualifications for
promotion by whites?

MR. REYNOLDS* I think that this decree does
require that you promote Hacks without regard to their
qualifications.

QUESTION* There were specified numbers of
promotions that were to be made to each office, weren't
there?

MR. REYNOLDS* Specified numbers, well,
percenta ges.

21
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QUESTIONS Those goals or quotas had to be met
even 1t there were better qualified whites at the time?

NR. REYHOLDSs That is the way that the decree
was written and it was to operate, and indeed the way it
did operate.

QUESTION! Does the record show that?

NR. REYNOLDSs The record of this case in
terms of how it has operated, 1 think that this case
comes to court before the time -- the record was
developed in this case before the time the promotions
actually took place. So that as to what happened with
regard to the promotions under this decree, that is not
part of the record that is before this Court.

QUESTION* Mr. Reynolds, can 1 ask you another
question about the text of the last sentence of 706(g)?
It refers to no relief for a particular individual, and
then it defines the kind of individual for which the
relief shall not be given as "if such individual” -- the
"such" refers back — "was refused admission," and so
forth, "for any reason other than discrimination on
account of race."

Is it your contention that the black officers
who were promoted here had been refused advancement for
some other reason within the meaning of that section? A

NR. REYNOLDS* I don’t know, Nr. Justice

22
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Stevens, but it certainly would be within -- it
certainly would be very possible that there were black
officers who had not been promoted by reason of
qualifications, that is, for corns reason other than
race, who would by wvirtue of this decree, would indeed
have the promotion award to them in order to fill the
percentages.

QUESTION* If that were true, it they had been
denied promotion because of lark of qualification, you
would say the language reads directly on them. My
question really 1is, does this language read on other
"nonvictims" unless they meet that test?

MR. REYNOLDS* Well, 1 think this language —
as I say, I think one ran parse this language in several
different ways which requires us to turn to the
legislative history. 1 think it is clear from the
legislative history what the intention was of this
language, anc that it wa?: in 706 (g) to ensure that you
would not have courts giving preferential treatment for
purposes of achieving or maintaining racial balance.

QUESTION! But you do not really conteni that
it 1s a plain language case, but rather it is an
ambiguity case, and we must then look at the legislative
history.

MR. REYNOLDS* 1 certainly think that we do
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need to look at the legislative history. My own reading
of the language itself leaves me with less doubts, hut 1
can understand that it can be parsed the way you are
suggesting, and I think the legislative history removes
all doubts on that score.

I believe ay time is up.

CHIEF JUSTICE BURGER* Very well.

Mr. Stage.

ORAL ARGUMENT OF EDWARD R. STEGE, JR., ESQ.,
ON BEHALF OF RESPONDENT VANGUARDS CF CLEVELAND

MR. STEGE* Mr. Chief Justice, and may it
please the Court —

CHIEF JUSTICE BURGER* You may raise the
lecturn if you would like and find it more convenient.

MR. STEGE* Thank you for reminding me. I
took a look at Mr. Reynolds* size before 1 approached
the lacturn, and I thought that I would not have to do
this, but apparently he forgot to raise 1it.

The plaintiff and the defendants have
different perspectives in this case, and therefore we
have agreed to divide our argument, and the Court
actually granted that notion.

I would like to speak to two points. When
Congress — Vanguards here assert two points and I will
address both. When Congress enacted Title 7, it gave
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the federal courts broad authority to remedy
discrimination, including the authority to use
race-conscious remedies in appropriate circumstances,
and second, this Court should treat a consent decree,
which includes race-conscious affirmative action as
voluntary action in accordance with Weber not as
court-imposed relief, and it does not make a difference
that the petitioner did not consent.

Now, before turning to the merits of my
argument, I would like to address a couple of factual
points that came up during the preceding 3D minutes.

First, there is simply no dispute on the
record that for years the City of Cleveland has
discriminated against minorities and that a remedy was
appropriate. There is r.o argument also that this remedy
is unreasonable. In response to Justice Powell's
question earlier, there is clearly nothing in this
decree that requires the pronotlon of unqualified
individuals.

As a matter of fact, passing a promotional
examination is a prerequisite to minority and
non-minority promotion alike. In addition, 1 would
point out that there is nothing on the record to show
that this particular remedy, this particnlar affirmative
action plan actually denies any non-minorities any
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promotions

One thing is clear from the record. That is,
the city created substantially more promotions, and this
is conceded by the petitioner. The city created
substantially more promotions to accommodate the
interests of both minorities ani non-minorities alike,
and there is no indication that any particular
non-minority was denied a promotion in favor of a
minority.

QUESTION* But ordinarily if the city created
more promotions, as you refer to them, they would have
gene to people next in line, would they not have?

MR. STEGEs That's correct. To that extent,
Justice Rehnquist, the remedy does affect who gets the
promotions. My point is simply that without this
consent decree, the non-minorities would not have
received the promotions anyway. They would not even
have had a chance for the promotions, What this consent
decree did was not only create some promotions for
minorities, but it also created many more non-minority
promotions.

QUESTION*  You mentioned examinations. Would
the grades made by the applicants be taken into account
in determining who would be promoted? Would the grades
made on the examinations?
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MR. STEGEi They would to the extent to which
the grades control youc ranking on an eligible list.
That is correct.

QUESTION* Yas, but assuming that ten pecople
passed, and some were much higher in grade scores than
others, and only five positions were to be filled, would
they be filled in accordance with the grade scores or
net?

MR. STEGE* They would be filled in accordance
with the grade scores except insofar as the court -- the
affirmative action plan embodied in the consent decree
requires otherwise. So in theory --

QUESTION* How far is that?

MR. STEGE* Well, it depends on the given
list. There is no question but in a given situation a
non-minority with a low score could be promoted —

QUESTION*  Would have to be. Would have to be
promoted.

MR. STEGE* That is correct. No question
about that. This is not — to speak to qualifications,
no one achieves a place on the eligible list without
passing the examination.

QUESTION* So they all have — you can all say
that they are minimally qualified but t*ey ace ranked.

MR. STEGE* More than minimally qualified,
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Justice White. Only 20 percent, for example, on the *84
-— 20 percent of the applicants passed the 1984
promotional examination. T think that is enhanced
qualifications, if anything. Nnt only that, but ander
706(g), the City of Cleveland, the rights, the
prerogative of the City of Cleveland under 706(g) to
object to the promotion of any single individual in the
last sentence of 706(g) was retained.

QUESTIONS Did saniority have anything to do
with who was entitled to a promotion?

HR. STEGEs No saniority systam 1is involved in
this case.

QUESTIONS All right.

HR. STEGEs Much has been said about 706(g)
previously this afternoon. T would like to add a couple
of things. First of all, 706(g) simply — the last
sentence of that paragraph simply has no application
here. That sentence was not designed to deal with
situations such as we have here, which 1is systemic
discrimination over the years both at a hiring level, at
an assignment level, and also at a promotion level such
that the wviolation was keyed to classes rather than
individuals.

The court found that an entire class had been
discriminated against, and I don't think 706(g) was
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intended to reach this situation. Fovever —

QUESTION* Counsel, if there had been no
voluntary agreement, and if there haa been no consent
decree, but the case had gone to trial, do you think the
court could have ordered precisely the same remedial
scheme as was developed here for the consent decree?

NR. SIEGE: Absolutely, Justice O'Connor. The
limitations would be equitable limitations.

QUESTION: And you don’t see anything in the
Stotts opinion that would be contrary to that?

MR. STEGE: No, and there 1is no argument that
there are equitable — the equitable limitations of the
court have been exceeded, and there is nothing in the
Stotts opinion that speaks to the contrary. The Stotts
opinion in our view 1is a compectitive seniority opinion.
Competitive seniority is not involved in this case.

QUESTION* Stotts does talk about the policy,
the remedial policy of 706(g), doesn', it?

MR. SIEGE* That’s correct. Justice White.

QUESTION* And it says at least that its
result is consistent with that policy, which 1is as
follows.

MR. STEGE* That is correct, and there is
nothing that we quarrel with in that discussion because
what 706(g), what the last sentence here does is
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preserves management's prerogative in the individual
case to say that Person X is not in fact qualified. It
reserves that prerogative.

QUESTION! Did the District Court make any
finding as to past discrimination on the part of the
City of Cleveland in making the decree?

HE. STEGEs Yes, it did. It found past
discrimination. The city admitted past discrimination.
The city admitted not only past discrimination but a
long history of discrimination, and the court found 1it,
and Local 93 didn't challenge 1it. The only -- they put
on one exhibit, which spoke to the remedy question, the
fairness of the remedy. It put on one witness who
testified to the fairness — the alleged unfairness of
the remedy.

They went up to the Court of Appeals on purely
an abuse of discretion ground. They argued that the
Court exceeded its equitable powers and abused its
discretion in approving this particular consent decree,
but they do not advance that challenge here. There is
nc serious debate that this is a reasonable approach to
a very, very serious problem.

And I would point out in response -- and 1 am
coming back to 706(g) for a moment. The last sentence
of 705(g), Justice Brennan, is supported by what
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Congressman Seller intended. Congressman Seller did
sponsor the last sentence of 706(g). It is clear that
that sentence was originally a for cause sentence, and
that for cause language arose from a 1997 amendment to
the NLRA, and if one looks to the legislative history of
that particular provision, it is clear that it was
designed to preserve management's prerogative to object
to the lack of qualifications of any single indiviiual.

Se believe that this is a plain language case,
that there is nothing in the plain language or in the
legislative history for that matter of 706(g) that
prevents this particular relief, but I would point out
that in addition to that, it is simply -- what we have
here is not a court order. It is our contention that if
it is a court oriar, it is purely law. But it is --

QUESTION» Sell, it has effects different from
a voluntary settlement, doesn't it?

KB. STAGES Certainly it Joes. It is a
hybrid. I mean I think we have to concede it is a
hybrid. Justice Eehnquist, I noted in his dissent from
denial of cert in the Ashley versus City of Jackson
case, described a Title 7 consent decree as little more
than a contract between the parties formalized by the
signature of a judge.

But we concede that it has aspects of a court
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order The court signed a decree

QUESTIONS This wasn't an aureemant of the
parties at all. One party did not agree.

MR. STFGEs Well, that is totally irrelevant
under these circumstances. Justice Marshall.

QUESTIONs They found a particular motion in
the court and said, one, we don’t agree with this, and
two, we don't agree with anything that is involve! in
affirmative action.

MR. STEGEs Absolutely —

QUESTIONS On the next page the court issues
consent decree.

MR. STEGEs Your Honor —

QUESTIONS Who consented?

MR. STEGEs Your Honor, they --

QUESTIONS Who consented?

MR. STEGEs The consent was between the
plaintiff and the defendants. Local 93 —

QUESTIONS I thought the defendant said he
didn *t.

MR. STEGEs The original defendant — the
original defendants, the city defendants consented and
the plaintiffs consented. Local 93 did not consent.
Now, Local 93 -- what happened was, initially — an
initial consent decree was —
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QUESTION* Was Local 93 a party?

KR. STEGEs They intervened as a party. If 1
may explain, initially there was — initially aftar the
action was brought negotiations ensued between the
plaintiff and the defendant. During those negotiations,
Local 93 intervened. What emerged from that was the
first proposed consent decree. The District Court held
— that was not the sane as the consent decree that was
ultimately approved.

QUESTION* That was the 45.

MR. STEGEs No, it was a more strenuous
consent decree but it was not a 45 percent consent
decree. What happened was, evidentiary hearings were
held on that first proposed consent decree for four
days. Local 93 participated. At the conclusion of
those — at the conclusion of those hearings, the court
suggested strongly to all three parties that they sit
down and they attempt to work, ouc a three-way
settlement, and that is what we did. We negotiated a
three-way settlement.

That is whan the city created all these
additional promotional positions. We thought we had
Local 93*s agreement. They submitted to their
membership, and the neibership said no. At that point
the District Court clearly did approve that same
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three-way negotiated consent decree over the objections
of Local 93, and we contend that that issue, their lack
of consent is in essence a red herring.

I mean, let's look at the alternatives for a
moment. Does an intarvenor whose legal rights are not
affected, merely whose interests — there were interests
clearly, but does an iatervanor whose legal rights are
net affected have the right to block a settlement
between two principle parties?

QUESTION* Is this case in any different
posture than i1if the City of Cleveland had voluntarily
decided, 1 think we will go ahead and do this because of
our past employment practices?

MR. STEGEs The Weber decision, we submit, is
controlling.

QUESTION: But the Weber decision did not
apply to a public body. That was a private firm.

MR. STEGE* That is not a question that is
argued by petitioner.

QUESTION: You say the Weber decision is
controlling. And I am saying to you, one thing that
strikes me is different is the fact that the Weber
decision involved Kaiser Aetna, which is a private
firm. This case involves the City of Cleveland, which
is bound by the Fourteenth Amendment.
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MR. STEGE My response 1is, there 1is no
serious — this plan 1?sts tne Fourteenth Amendment
requirements, Number One. Number Two —

QUESTION.: Do you think the City of Cleveland
could just as a matter of course decide that we are
going to hire 60 percent blacks and 40 percent whites
because of, say, the political situation in the City of
Cleveland ?

MR. STEGE* No, this Court has spoken to that
question, or very closely to that question in Fullilcve
and also in Bache. Thare are procedures under the
Fourteenth Amendment that must be followed. The City of
Cleveland clearly here — the District Court made
findings of ? long history of discrimination. There is
no question but what there were findings.

QUESTION: So you ire justifying this on the
basis of a remedy for past discrimination. That is ycur
argument.

M.t. STEGE: That’s correct. That is
absolutely correct. Aii [ iiouli point out — my
response on the question of public versus private,
Number One, there is no argument here from the other
side, from the Justice Department or from Mr. Summers
that it makes a difference, ard secondly —

QUESTION: As a matter of fact, I think they
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stipulated to that affect

MR. STEGEi They in fact stipulate that
question away. But the amici# 1 would draw Your Honor's
attention — particularly the City of Atlanta brief
addresses that question head on in the history of the
extension of Title 7 to the state and local gcvernments
in 1972. It seems clear than there was no intent by
Congress to draw distinctions in terms of the ability of
an employer, whether he be public or private# to engage
in voluntary compliance.

What we have here is voluntary compliance at
root.

QUESTION* Yas, but Congress can't have the
final say on what an employer can io as to voluntary
ccmpliance when you are talking about a public body.

MR. STEGE* It can under Section 703. There
is no 703 claim here. It cannot, obviously, under the
Fourteenth Amendment. It has no final say. Eut there
is no serious debate about a Fourteenth Amendment issue
here. It is nowhere to be seen in pectitioner's briefs,
for example.

This is a voluntary compliance case. What the
city did here -- no one held a gun to their head, and
admittedly the consent decree has some aspects cf a
court order. There is no question about It. But there
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are very strong reasons why this Court should apply the
Weber standards to — should treat this as purely
voluntary action.

The pivotal fact in Weber, namely that the
employer voluntarily agreed to the plan, is present
here. Secondly, it does not affect whether the Weber
standards are applied. Whether this is treated as a
court order, a consent decree, or is a voluntary
affirmative action, it really does not impact on Local
93°’s right.

They have the same right to challenge the
lawfulness of the plan in either instance. In the
purely voluntary plan situation, for example, they bring
an independent action, and once they bring that action
and they litigate those issues, they can’t file a second
action and relitigate them.

Similarly here — 1 realize that my time 1is
up, Hr. Chief Justice, and 1 would simply add, if 1 may,
and I hav?. the understanding of my colleague that I may
complete my thought, it simply does not make a
difference to third parties whether they file a separate
independent action or whether they frame their
objections as they did here within the context of an
intervention, in a fairness «earing, in framing their
lawfulness objections, and they are precluded from
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relitigating and filing a second action to relitigate
those same issues.

There are advantages to a consent decree, and
consistent with the strong views of Congress in Title 7
to favor and encourage voluntary compliance with the
Act, we urge this Court to treat this particular
affirmative action plan as a measure of voluntary
complian ce.

QUESTION* But the wvalidity of a consent
decree depends upon the jurisdiction of the court to
enter it, does it not?

MR. STEGE: Mr. Chief Justice, that is
absolutely correct, and there is no question about the
court’s jurisdiction hare. There is a question raised
about the applicability of the last sentence of 706(g)
to a consent decree, and 1 would merely point out that
1if one construes the last sentence of 706(g) to preclude
a consent decree in this context, it you ac opt — if you
take literally the argument that is being advanced by
the other side in this case, and you look at the last
sentence of 706(g), you will conclude that even if Local
93 had consented to this particular decree, it would
have been barred, and I suggest —

QUESTIONt Hell, suppose 706(g) said that no
court order may include A, B, C, which 1is precisely what
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this consent decree included. You would say under your
argument the consent decree is nevertheless wvalid.

MR. STEGE« My interpretation is —

QUESTIONi Isn't that right? Evan if 706(g)
expressly prevented what is in this decree, you would
say the consent decrae must stand.

MR. STEGEs Well, I would say that, but it is
clearly not necessary to reach that question, because
706(g) is not --

QUESTIONt Wall, it is if wa agree with the
government on what the construction of 706(g) is.

MR. STEGEi Wall, there ara two issues on the
construction of 706(g), Number One, whether it
authorizes this as a matter of court-imposed remedies.
Number O.ie, and Number Two, whether there is anything in
706(g) that bars tha partias from voluntarily agreeing,
and on that latter guestion, I would urge the Court to
take into consideration tha fact that if Local 93 were
to have even consented to this consent decree, that
under their interpretation the last sentence of 706(g)
would bar 1it.

I apologize to the Court and to Mr. Maddox for
taking part of his time. Thank you.

CHIEF JUSTICE BhRGERi Mr. Maddox.

ORAL ARGUMENT OF JOHN D. MADDOX, ESQ.,
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CN BEHALF OF THE RESPONDENTS

SR. MADDOXi Sr. Chief Justice, and may it
please the Court, petitioner and the Department of
Justice would resolve this case as a simple one of
numbers. The number they want you to impose 1is zero, no
race-conscious relief. That is their preference today.
I am here to tell you what the City of Cleveland and
state and local governments' perspective is on the
numbers that are important, T think., to understanding
this case.

In 1972, when Congress extended the reach to
state and local governments and empowered the Justice
Department, the Justice Department in the next eleven
years secttled 88 percent of those cases by a consent
decree like the one we have today. That is not guite
right. Not like the one we have today, and the reason
is, if you look at the materials filed with the Court,
the favorite number of the Justice Department in all
those years was 50 percent. That is the ratio they
liked. That is the race-conscious relief they liked.
As a matter of fact, as recently as 1983, in the San
Diego County case, the Justice Department approved 60
percent race conscious relief.

QUESTIONS How does that bear on the issues
that we have here now, Mr. Maddox?
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MR. MADDOXs I think. Tour Honor, that in
looking at the governmental authority which Congress has
delegated to enforce the statute and their constructicn
of the statute, that helps the Court in formulating what
Congress’ intent was. Another example. In this case
evecy governmental amirus has filed on behalf of the
side of the City of Cleveland. Not one has filed on
behalf of the side of petitioner.

The City of Cleveland during that time was
just like many of the other cities confronted with
meeting its obligations under federal law. For 14
years, as is indicated in this record, we had the Sealco
case filed in 1972, we had the Heddon case, which was
firefighters, in 1973, adjudications by Federal District
Judges of wviolations of the Thirteenth and Fourteenth
Amendments in 1981 and 1983, Title 7 not involved in
those cases.

In 1977, Judge Manos also made such a finding,
so when this case was filed in 1980, the City of
Cleveland had eight years at that point cf litigating
these types of cases, and eight years of having judges
rule against the City of Cleveland.

You don’t have to beat us on the head. We
finally learned what we had to do and what we had to try
to do to comply with the law, and it was the intent cf
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the city to comply with the law fully in entering this
consent agreement.

We were faced again with claims under the
Thirteenth, Fourteenth Amendments, 1981, 1983, and Title
7. Re had already been adjudicated under all of those
other provisions not included in Title 7 of
discrimination, and the exact type of relief afforded in
this case was imposed on the city.

The question here is> can cities and local
governments and defendants be able to settle these types
of cases? 1 submit that it is essential that we be able
to settle them, and T don’t think we can with the
construction of 706(g) which is being urged by the
Department of Justice.

I think the 706(g) construction of the
legislative intent regarding 706(g) was best expressed
by the Justice Department in 1979 in their brief in this
case, in Weber. In that case, they sai.d. Section "06(g)
provides substantial support for the proposition that
Congress intended numerical race-conscious relief is
available under Title 7 to remedy employment
discrimination. That is the Justice Department’s brief
in Weber at Page 35.

This is a case to remedy the effects of
discrimination. That is not mate whole relief under
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which there is any sort of limitiation under 706(g).

The plain reading of 706(g), 1 think, supports that. The
focus has been on the last sentence. 1 do not believe
that proper statutory construction allows one to ignore
the first sentence.

In the first sentence it says, if the court
finds that respondent, focusing on the employer. The
first sentence doesn't talk about individuals. It is
talking about a different problem. It is talking about
race-conscious prospective relief.

If the court finds that respondent has
intentionally engaged or is intentionally engaging in
unlawful employment practices, and 1 paraphrase and skip
down, affirmative action — that term is used in dealing
with respondents — as may be appropriate, which may
include but is not limited to, and it lists certain
types of affirmative action, or any other equitable
relief as the court ma/ deem appropriate.

It i1is clear to me, I believe, as it was to the
Justice Department in 1979 that Congress did not mean to
strip Federal District Courts of their equitable
authority to deal with these types of complex problems.
How complex are they? This type of remedy, as is
evident from the record in this case, has been used
regularly and has baan approved by every single Court of
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Appecals. Not one has sail taat rare-ronscious
prospective relief is inappropriate either under Title 7
or uniec 1981 in the Thirteenth and Fourteenth

Amendmen ts.

Nov, the policy that is being urged that there
can be no prospective race-conscious relief in my
opinion reduces Title 7 to little more than an
employment torts claims act. They talk about make
whole, victim-specific. None of that language appears
in 706(g). If you take that approach, it will severely
hamper, I think. Congressional intent that the federal
agencies charged with the responsibility of alleviating
such discrimination of the state and local governments
who they encourage to resolve these matters of courts™®
abilities to deal with these problems, all would be
severely handicapped in terms of eliminating systemic
historical discrimination in institutions.

This cannot be the policy I do not think that
this Court should find underlying and not expressed.
Congress wanted to eliminate the effects of historical
discrimination. What would be the result of saying
there could be no race conscious prospective relief?
One, I think, it would frustrate Congress’s intent as
set forth in this —

QUESTION* Do you think that is the submission
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of the other side, there may be no rare-conscious

MR. MADDOX; Yes, 1t 1s. Your Honor. 1
believe that is their suggestion. There may be no
race-conscious prospective relief to eliminate
historical discrimination. Certainly that is the
Justice Department. It is not clear from Mr. Summers —

QUESTION* I hadn’t understood they went that
far. They certainly are saying relief should be given
only to wvictims.

MR. MADDOX; That is correct, Your Honor, but
that is contrary and not consistent with race-conscious
prospective relief, which does not focus on the wvictims,
but focuses on the respondent, as is said in the first
sentence of 706(g), focuses on the institution and what
steps must be taken to alleviate discrimination in that
institution. Now, I think —

QUESTION; Do you agree that the black
officers who get the benefit of this decree are
non-victims?

MR. MADDOX; Some may be. Some may not be.
It was not necessary to determine that in this case
because the plaintiff class voluntarily gave up any
claim to make whole relief, although they put it in
their complaint. They wanted the prospective
race-conscious and the city after two years of
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negotiations agreed with that tradeoff. Your Honor.

QUESTION! So we could assume and it may be
true that all of them are non-victims, or that all of
them are wvictims.

ME. MADDOX*  You could assume either way, Ycur
Honor, and that particular point is not relevant to
race-conscious prospective relief.

QUESTION; But for you to win you should win
on either assumption.

MR. MADDOX; That is correct. Your Honor.

Now, the ramifications of reaching the Justice
Department’s result in my opinion will be an increase in
the judicial workload, one, because there necessarily
will be more cases filed, and we won’t be able to settle
these cases.

QUESTION* But back to your previous point,
who takes care of the 30 percent of the union and those
in the union who have never thetnse..ves participated in
any discrimination?

SR. MADDOX; Your Honor, 1 believe that the
negotiations results! in a vary fair allocation of any
sort of burden. As a matter of fact, if you compare the
first consent decree with tha second consent decree, we
added more than the number of non-minority promotions to
make up for the number of promotions that existed under
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the prior consent decree.

Not one non-minority did not get promoted in
the initial waves of promotions because cf that consent
decree. The city took the harden, We made more
promotions than we wanted to make. We made more
promotions, in fact, than we needed to make in order to
work with the trial judge to accommodate and minimize
the burden in this case.

I think other potential ramifications here
will be an increased disruption, and that is the most
important thing to us here today, the disruption of
state and local governments’ ability to run a fire
department, as happened in this case. The judge
impounded the examinations for two years. In other
cases, we have had preliminary injunctions for two
years.

You cannot ran and operate a safety force by
having such judicial disruption, however well justified
or intended. This consent order alleviated that for the
period of four to five years, so that we could attempt
to make the promotions that both minority and
non-minority wanted here.

I do not think this Court wishes to adopt a
procedure or policy which will inhibit defendants from

settling these types of cases. It is clear to me that
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Congressional intent was and should be to settle these
cases, to work those problems out at the local level.
Judge Lambrose, who handled this case in the trial
court, was very experienced in handling these cases. As
is evident in Williams versas Vakovish, he denied a
consent order, and the Court of Appeals affirmed that
denial. So, he is not a judge that is net very
considerate of the equities to everyone, and he
certainly was very sensitive to them in this case.

In summary, I think this Court should adhere
to the language in Hilliken that the court in fashioning
a remedy should be sensitive to the needs of state and
local governments. The trial, court did that here. We
believe this Court should do that also. The court below
should be affirmed.

CHIEF JUSTICE BURGER* Thank you.

Hr. Summers.

ORAL ARGUMENT OF WILLIAM L. SUMMERS, ESQ.,

ON BEHALF OF THE PETITIONER - REBCTTAIL

MR. SUMMERS* Mr. Chief Justice, Mr. Maddox on
behalf of the City of Cleveland seems to look towards
the position of the Justice Department and allow
singularly our claim to be one of -- not that important,
but it certainly seems to me that from the beginning and
in the complaint which 1is in this joint appendix which
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prayed for dolkar back pay relief, this City cf
Cleveland, he, the law director of the City of
Cleveland, saw a way around 1it.

I will give the jobs away of the innocent
non-minorities, and I won’t have to pay any back pay
awards. He didn’t answer that for you. When he says to
you that we made more --

QUESTION*  Well, he did in part.

MR. SUMMERS; Pardon me, sic.

QUESTION* He did in part, and I would like to
hear your answer. He said they created more jobs, which
obviously would have increased the budgetary
responsibility of the city, which made more jobs
available to your client. So is that true or not?

NR. SUMMERS* Who knows whit is true?

(General laughter.)

NR. SUMNERS* First of all, Nr. Justice, 1if it
please you, they have the sole and exclusive right to
decide how many lieutenants, how many captains, and how
many battalion chiefs. In the order it says that
manning and staffing shall never be considered in this
affirmative action plan, so they can make is many jobs
as they want. But in the footnote to our reply brief, 1
would ask that you look at it, Page 17. In 1976, there
were 26 percent of the fire force were in the officer,
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promoted officer ranks. In 1986, there is 26 percent
promoted rank membership on that fire service.

Now, the old saying about figures can lie and
liars can figure, there is the same percentage of
individuals in the promoted ranks in the fire service in
the City of Cleveland this year than there was ten years
ago, so where's all these new jobs?

Those jobs that they are talking about, and I
have added one page to my reply brief, was because there
is some 1illusion hera that maybe some litigation, and
maybe even it was affirmative action litigation., kept
promotions from happening. Not true. And testimony
produced by the plaintiff in this matter shows that that
wasn't true. There was a bad, mechanically bad test
given.

That was contested in state courts and held up
the promotions because the city didn't give promotions
between 1972 and 1975, and tner. again between *75 and
'81, even though the law says that every i wo years upon
the expiration of a list they should do so.

Now, when they assert to this Court that,
well, we made more jobs and therefore what was the
wrong, the wrong 1is, in every single individual,
minority or non-minority, if his job is taken away from
him by the operation of 706(g) interpreting a court
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order to say, you woo 1it, you won it fair and square,
but you are not going to get it, that is not what 706(g)
meant to say.

And, Sr. Justice Brennan, you questioned the
meaning and the intent of Representative Seller. In the
government’s brief on Page 9, he is quoted there that he
expressly responded to the charge that federal courts
and agencies would order quotas and other forms of
preferential treatment under Title 7. Noting that a
court order could be entered only on proof, he was
quoted as saying that the particular employer involved
had in fact discriminated against one or more cf his
employees because of race.

Representative Seller emphasized even then the
court could not order that any preference be given to
any particular race, but we would be limited to ordering
an end to discrimination. The citation to the
Congressional Record is there.

Folks, 1 started off by saying this is a
question of statutory construction. Does that statute
provide for make whole relief in the forms of quotas?
We honestly believe it does not. It is Congress’s job.
Congress should not put that job before this Court. In
construing that statute, we believe it is clear, we
believe the Stotts opinion is clear, and we ask your
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indulgence to rule in that manner.

Thank ypa /ary much.

CHIEF JUSTICE BURGERs Thank you, gentlemen.

The case 1s submitted.

(Whereupon, at 2*47 o'clock p.m., the case in

the above-entitled matter was submitted.)
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