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? i 2 i K s o I !: n

CHIEF JUSTICE BURGER: Wa will hear arguments 

first this jfternoon in United States against V cecher.

M r. Wright, you ma y proceed whenever you are

ready.

ORAL ARGUMENT 3Y CHRISTOPHER J. WRIGHT, ESQ.,

ON BEHALF OF THE PETITIONER

HP. WRIGHT: Mr. Chief Justice, and may it 

please the Court, in November of 1984, respondent, was 

called before a grand jury investigating espionage, and 

asked three questions; whether she had ever met with 

agents of the Czechoslovak Intelligence Cervice; whether 

she had ever delivered classified documents relating to 

the national security of the United States to those 

agents; and whether she had a ver been paid for the 

delivery of those documents.

She refused to answer, claimim that her 

answers would be adverse- to the interests of her husband ■ 

and citing both the marital testimonial privilege and the 

marital confidential communications privilege.

'She has since agreed that no confidential 

communiations would be involved in answering the 

questions. A hearing was held on whether respondent 

wanted to be ordered to answer the questions. At that 

hearing, the government argued, relying on ca sc-s from the
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Seventh and Tenth Circuits, that the marital testimonial 

privilege does not apply in oases involving joint 

participation in criminal activities.

In. support of our claim of joint participation, 

we offered an affidavit of an FBI agent who had 

interviewed respondent's husband. That affidavit stated 

that dr. Koether sail that he and respondent had met with 

Czech agents on a number of occasions between 1962 and 

1533.

In the early 1560*3, they wars directs! to 

penetrate U.S. intelligence agencies. They subsequently

move! to the Unite! States. Mr. Koerher got a job with

the CIA, and he passed virtually ar. y secret m aterial he

c btained wh il e employed there .

Mrs. Koecher ser<-ed as his courier delivering 

documents and receiving payments for the delivery. At 

the hearing, respondent did not contest our evidence 

regarding joint participation. ‘Instead, relying on Third 

Circuit cases, she argued the marital testimonial 

privilege applies even when there is joint participation 

in criminal activity.

The District Court agreed with the government, 

ordered respondent to answer the questions, and 

subsequently ordered her hell in civil contempt when she 

refused to answer. She spent about four months in jail

4
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but refused to answer the questions.

In December of 196*» , a. one-count indictment was 

returned chargin'! dr. Koechec with espionage. That 

indictment alleged that he removed a certain four-page 

document from the III in 1975 and had it delivered to 

Czech agents.

At the Second Circuit's direction, the District 

Court considered wnetner the dominant or sole purpose of 

the grand jury in continuing to seek to question 

respondent was to obtain evidence fee use at hr.

Koecher's trial. The District Court concluded that that 

was not the grand jury's purpose. Rather, it concluded 

that the indictment would appear to barely sc ratea the 

surface, and that it would be reasonable and logical for 

the grand jury to continue to seek answer; to many other 

questions such as who worked with fir. Koecher at the CIA, 

who were the Czech agents tc whom firs. Koecber delivered 

documents, and what other documents and information other 

than the four-page document mentioned in the indictment 

have been delivered to the agents.

The Second Circuit subscuently declined to 

accept our argument That the marital testimony of 

privilege does not ap?Ly in cases involving joint 

participation, and reversed the District Court's decision 

ordering respondent to answer.

5
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The issue before this Coarc, therefore, is 

whether when spouses jointly participate in criminal 

3cti«s ay, a privilege against giving adverse testimony 

should be recognized. The Trammel decision sets out the 

two factors to be considered, in determining whether the 

privilege should be recognized in this situation.

On the one hand, there is the need for 

probative evidence. On the other hand, there is the 

interest in marital harmony. The Trammel decision shows 

that these interests must be weighed against each ether 

to determine whether tie privilege ought to be recognized 

in certain classes of cases.

In cas<=s that do not involve joint 

participation, we contend that, the Trammel decision shows 

that those interests are nearly at equilibrium. Nineteen 

states have abolishe! the privilege altogether, 

concluding that the need for evidence outweighs the 

interest in marital harmony in all circumstances.

Distinguished commentators such as Wiomore and 

hcCormack have also called for abolition of the 

privilege. And i-T. f lu e a t i a 1 model rules such as the model 

code of evidence and the uniform rules of evidence have 

also abolished the privilege while leaving the marital 

communications privilege intact.

The need for evidence is a weighty need. This

5
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Court has 13 times cited -- f or Hardwick's 1F12 statement 

that the public. has a right to every man's evidence. In 

Branzburg v . Hayes, the Court concluded that, the public's 

right to evidence outweighed the First Amendment interest 

of newsmen in protecting their confidential sources.

The Court stated that the pulbic interest in 

law enforcement and in ensuring effective grand jury 

proceedings overrides the consequential but uncertain

burden on news gathering that is said to result from 

insisting that reporters like other citizens answer 

auestions put tc them in grand jury proceedings.

In United States v. Nixon, similarly, the need 

for evidence was held to outweigh the President's 

interest in con fidantiality in the communications in his 

own office. As in Branzburg, the Court noted that the 

need for production of relevant evidence in a criminal 

proceeding is specific and central to fair adjudication 

of a particular case such that without acc-r.; to specific 

facts, a criminal prosecution may be totally frustrated, 

while the need for confidentiality is ger.aral and 

uncertain. 'rho Court added —

2-UF3TT3N: Mr. Wright, may I interrupt? T

wasn't sure I caught something. You mentioned the 

marital communications privilege has not been challenged 

in a number of states which have abolished the basic

7
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privilege* What is the aovtr nirent* s position on the 

narital c o m m a n i ca t i o i s privll »ga?

ME. '«FIGHT; *'e contend, as I believe five 

Courts of Appeals have agree! with us, that it does not 

protect communications made in the furtherance of 

criminal activity, but other than that, we have not 

challenged that, hut

QUEST ION; But in this particular case, if you 

prevail, you would think you could ask about 

communications between the husband end wife in this 

particular inquiry.

SF. WEIGHT; We would make that argument. That 

has not — that issue has not been raised in this case.

QUESTIONt Thank you.

HE. WEIGHT: The Court noted in U .S . v. Nixon 

that privileges are not. lightly created nor expansively 

construed, for they ire in the derogation of the search 

for truth. The need tor obtaining probative evidence in

this case i s g r ea t. A s we pointed cut in our re pi y

brief, it is the policy of the government not to compel

family members to testify adversely unless the testimony 

is needed.

In this case, as the District Court noted, 

respondent may have a great lea! of information —

QUESTION; Wall, is it the government’s policy

3
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to »3k non-family members to testify even though their 

testimony isn't n ea iai?

MR. ?FIGHT; No, but in the case of family 

members it is the government's policy to see whether the 

evidence can be obtained from other sources.

QUESTION; You hav; got to band o va r bartva rds 

to avoid calling them if you can avoid it?

S3* WRIGHT; Roughly, yes, that is right.

As a. general matter, the interest in obtaining 

probative evidence is greater in cases involving joint 

participation.

QUESTION; Of course, it is true, isn’t it, Mr. 

Vright, that the only time you really reach this issue is 

if you granted immunity, because I suppose the spouse 

could always plead the Fifth Amendment by hypothesis in 

the category of cases we are dealing with.

MR. WRIGHT; That is true. In the joint 

participation cases, while respondent has not yet raised 

the Fifth Amendment, we --

QUESTION; Well, hut you granted immunity, 

didn't you?

IIK. WRIGHT; We would have to if she is a joint 

p articipant.

QUESTION; So we are really not — we are 

mostly talking about the testimony for ourposes-of

9
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investigation before a grani jury, I would su 

most important area that you -- well, no, you 

with trial testimony, too.

MR. WRIGHT; That's ricrht .

QUESTION; How man of a snowing do 

make at the grand jury level that the wife is 

parcel of the work of the has band?

ME. «RIGHT; It is cur position tha 

come in with some independent evidence --

QUESTION; Like what?

MR. WRIGHT; In this case, for in st

have Mr. Koecher * s own statements to FBI agon 

Koecher was a part of the conspiracy, that sh 

his courier, that she met with Czech agents i 

Czechoslovakia, in Ne\ York, and in Vienna on

occasions over a 20-year period.

In this case, we don't believ= that
jm

any serious doubt ahojt oar showing of ^oint 

participation .

QUESTION; Well, there is serious d 

mind because she is innocent until proved gui 

MR. W FIGHT; We have net —

QUESTION; Riaht?

MR. WRIGHT; We have not sn own join 

participation --

1 0
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QUESTION s Eight?

M P. WRIGHT: -- bay oni a reasonable doubt. V! e 

would certainly concade that.

QUESTION: 1 mean, 1 arcs just wondering why,

under normal circumstances you can’t do it, sc all you do 

is char 3 s bee as a eg-ronspi:ator , and than automatically 

they lose the privilege.

MR. WEIGHT: Well, we think we have to do more 

than charge as a co-conspirator. The District. Court 

would have to agree with us that we had come forward with 

independent evidence showing that there, was a probable 

cause to believe that she was a joint participant.

In analogous ciccamstances involving the 

marital communications privilege or the lawyer-client 

privilege, which also do not protect communications made 

in furtherance of joint criminal activities, courts have 

faced similar problems, and they have not been 

insurmountable by any means.

It is worth pointing out that the need for 

probative evidence is greater in cases involving joint 

participation,■and that in connaction with that the 

privilege, if recognized, will as a practical matter 

often shield third pieties as wall as spouses. The 

marital privileges have frequently been asserted, as the 

cases we site show, in drug cases, for example, which

1 i
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nave often involved large teams of conspirators.

Thus, as a practical natter, if the government 

cannot compel testimony in any circumstances, a number of 

thirl parties are litely to benefit as well , as this case 

shows. I'e don't know who those thirl parties are, but 

specifically, that is, although presumably there are 

Czech agents who are shields!, va cannot get this 

testimon y.

On the other side of the balance frcm the need 

for probative evidence is the interest in pre serving 

marital harmony. »s an initial matter, it is worth 

noting that this interest, like the interest asserted in 

Eranzburo and in U.S. v. Kixon, are uncertain. It may 

have no effect at all, abolition of the testimonial 

privilege, at least in some cases.

Contrary to respondent's repeated suggestions, 

there is simply nothing about compelled testimony that 

automatically lends to dissolution of marriage. Indeed, 

respondent’s argument is somewhat contradictory. On one 

hand, she has repeatedly stated that she is sc devoted to 

her husband and he to him that she will never testify 

against him. At the same time, however, she implies that 

their marriage will disintegrate automatically if she 

answers cur questions. We suspect that she exaggerates 

on both counts.

1 2
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Moreover, as this Z ourt suggested in Hawkins, 

wo think that there is less danger of an adverse effect 

on marital harmony «nen testimony is compelled thin there 

is when the testimony is voluntarily given by a spouse in 

return, for example, for a promise cf leniency.

The Court of Appeals here. did. not appear to 

understand that there is a utilitarian aspect as well as 

a. non-utilitarian aspect to the interest in marital 

harmony. It concluded that a marriage between criminals 

can be devoted and essentially ended its inquiry at 

that.

It thus overlooked the public interest in 

marital harmony even taough this Court -stressed that 

public interest in Trammel, and even though commentators 

have always assume! that privileges exist to serve 

utilitarian purposes.

QUESTION* hr. Wright, perhaps this is a 

similar thought to the one Justice Marshall expressed, 

tut. at the time the trial is taking place, when you set k 

to get the testimony, io you assume that they are 

criminals or that they are innocent?

NR. WEIGHT* Our position is that we have tc 

come forward and make a prima facie showing of Joint 

participation.

QUESTIONi Are they still entitled to the

1 3
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presumption of innocence?

KR. WRIGHT* I presume until we make that 

showing they certain’ j are.

QUESTION* But it is a probable cause showing 

under your Standard as I understand it?

HR. WRIGHT* As T have read the cases, the 

probable cause prima facie showing reguirei in the 

lawyer-client privilege cases, for example, have --

QUESTION: So you make a probable cause showing

before the grand jury, but the presumption cf innocence 

survives that showing normalLy.

If R. WEIGHT; Certainly.

QUESTION: But bar? yon ara suggesting it

doesn't, I guess.

NR. WEIGHT: Wouldn't you ba satisfied with 

just showing enough to be accused, not convicted?

QUESTION: Yas, tbit is our position. We don't

think we have to show it beyond a reasonable doubt. We 

believe we have to coma forwird with some independent 

evidence. Certainly the presumption of innocence would 

be retained.

All the reports that have addressed this issue, 

including the Third Circuit, which went the other way, 

have recognized ^e j tilitacian interest served by this 

privilege and other privileges. The Third Circuit in its

1 4
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“alfitano decision suggested that marriage is a social

bond tbit not only t L as individuals together but also can 

tie them into certain social norms and behavioral 

pattern s.

Thus, it said, 

restraining influence on 

antisocial acts, and may

marriage may serve as a 

couples against future 

help their integration back i n to

society.

This interest, the public interest in marital

harmony is seriously diminisa e d.

QUESTIONS Was the Third Circuit case one in 

which the spouse asserted, the -- the witness spouse 

asserted the privilege, or the non-testifying spouse?

The Third Circuit.

UR. WRIGHT; It was a post-Tram mel decision, so 

the witness must, have asserted the privilege.

QUESTION» I see.

QUESTION; hr. Wri: ht, it soum.s like most of 

your arguments re ally go to a suggestion that the 

privilege be altogether eliminated, not just an exception 

created .

NR. WRIGHT; Well, no, we are asking for an 

exception. we believe that it is important to understand 

that the interests are nearer to equilibrium without the 

addition, of joint participation in crimes. And we think

1 5
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we have shown that.

From that point, it seems to us that it is 

quite clear tha^ the added weight or the side of the need 

for probative evidence added because a joint participant 

sponse is likely to have more evidence as well as the 

lessee interest on tie other side of the balance.

QUESTION* Sell, it occurs to me it might make 

more sense just to an *ndon it altogether than to try to 

save something out of it.

KT?. WEIGHT.* Well, certainly 19 states have 

concluded that that is logical, and most of vhe 

commentators, the distinguished commentators who thought 

about this and authors of the model rules have all 

reached those conclusions —

QUESTION* But the distinguished commentators 

on which you rely are. not speaking cut in favor of the 

creation of just an exception front the rule, are they?

hi. WEIGHT* Ho, they have primarily said that 

the marital testimonial privilege ought to be abolished 

altogether and only confidential communicat ions privilege 

retained.

QUESTION; Have the undistinguished 

commentators taken any position?

(General laughter.)

MB. VRIGHT* Well, I or sure that my colleague

1 6
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will tell you about the undistinguished comsontatcrs —

(General ln?htac.)

HR. HEIGHT» — pan y cf whom have suggested 

radically broaden in 3 the privilege to include friends and 

lovers and various other people.

QUESTION; Mr. Wright, you wouldn't object to 

the abolition of the privilege altogether, would you?

MB. WEIGHT; We have not asked for it. .1 do 

net understand that we would object to it, no. Returning 

to the —

QUESTION» Your position in this case is that 

the privilege falls if they are accomplices in the 

criminal activity. Isn’t that it?

MR. HEIGHT» Exactly. Exactly. Vs believe 

that that addition clearly shows that trie privilege ought 

net be recognized in these circumstances because, in 

part, we see little social utilitarian interest in a case 

involving joint participation in a crime.

There is another reason w\j the interest in 

preserving marital hanony is diminished in rases 

involving drug participation that T haven't mentioned.

Tt is that recognition of the privilege in this rase 

actually encourages the recruitment of spouses as 

co-conspirators.

Tt is true that after this Court’s Trammel

1 7
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decision, 3 spouse cannot be sure that his co-conspirator 

spouse won't decide to testify against him. Put there is 

still a significant a 1/antage ia rsccaitin? a spouse as a 

cc-ccnspirator if the privilege is recognized, as this 

case illustrates.

Thus, viewed prospectively, it is the privilege 

that is likely to harm the institution of marriage by 

encouraging criminals to recruit their spouses as 

co-conspirators if tne exception we propose is nor 

recognized .

QUESTION: Dr to recruit, spouses.

KR• WRIGHT: T am sorry? T meant to say 

recruit spouses as co-conspirators, if that is not what I 

said .

QUESTION: Or convert co-conspira tors into

spouses.

MR. WRIGHT; Again, summarizing our argument, 

the position we have made is th t the interests to he 

weighed are very close without our exception, and we 

think that there is added weight cn the side cf the need 

for probative evidence because co-conspirator spouses arc- 

likely to have more evidence. We think there is less 

weight on the side of protecting marital harmony because 

it is not clear that compelled testimony will have an 

effect, because there is little or no societal interest

1 8
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and becausein preserving marciages between criminals, 

recognizing privilege in these circumstances encourages a 

recruitment of spouses as co-conspirators.

I would life to briefly discuss two arguments 

respondent makes that do not add to our argument. One 

argument that respondent repeatedly makes is an argument 

that decent people have a natural repugnance to watching 

one spouse testify against another.

As an initial matter, it is worth noting that 

Wigmcre, who coined the phrase "natural repugnance," 

dismissed this argument summarily, and that this Court in 

comprehensively reviewing the privilege in Trammel did 

net mention it.

Nevertheless, we is not think that there is 

nothing to this argument. Instead, we think it. is lerely 

a restatement of the personal interest, the 

non-utilitarian interest in marital harmony that weighs 

on the ether side of the balance, the side favoring that 

condition.

But we think it is nothing more than that, and 

we do not think it is a particularly weighty factor.

people, at least, have a natural repugnance to 

evidentiary rules that allow guilty defendants to go free 

because of the introduction of evidence against them that 

proves their guilt has been prohibited.

1 9
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of joint participation in criminalAnd in cases

activity, any sympathy we an i a h t otherwise- feel for the 

spouse, the wi+-..ess spouse who faces a difficult decision 

between testifying, between perjuring herself, and 

between being held in contempt, is lessened considerably 

by the fact that she has brought this upon herself by 

agreeing to participate in tie crime,

The ether argument is respondent's repeated 

suggestion that the marital privilege somehow has a 

constitutional basis. There, is simply nothing in the 

Constitution nor in this Court's decisions that suggests 

that the privilege is constitutionally based and, of 

course, constitutionalizing the privilege would interfere 

with tna common law process that many states have used to 

abolish the privilege altogether.

Furthermore, to the extent that res pondent 

appears to believe unit the constitutional basis for this 

privilege is the right to privacy, we think she has her 

marital privileges co n F usei. If eitier cf the privileges 

involves the right to privacy. It is the confidential 

communications privilege, not the testimonial privilege.

That no privacy interest is implicated in these 

cases. -- in this case, rather, can be determined clearly 

by reading the three g uestion s that respondent has 

refused to answer. Tt is also worth noting that an
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exception like the joint participant exception that we 

favor has been recognized for all other privileges, as I 

mentioned previously.

The reason for that, we submit, is that the 

social utility in recognizing a privilege is severely 

lessened when tie privilege is used to shield joint 

criminal activity.

In summacy, in this case, we are asking the 

Court to hold that the marital testimonial privilege, 

like other privileges, does lot shield joint criminal 

activity. "e think that the Court's decision in Trammel 

shows that the factors to be weighed are nearly at 

equilibrium in the absence of joint criminal activity.

When we, when the the government comes forward 

with independent evidence showing that there was joint 

participation in crime, it seems to us that the need for 

probative evidence is greater, the societal interest in 

preserving marital harmony is lessened, so that the 

balance clearly tips against recognition of the privilege 

in these circumstances.

QUESTICNs May I ask, on your Trammel case, you 

have not mentioned whit Judge Friendly said about it. 

Judge Friendly went into the- Trammel case and found it 

didn't apply, didn't he?

MR. WRIGHT; The Trammel case does not

2 1
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expressly apply* That case involved voluntary 

testimony.

QUESTION; Bat he nad no tro*’’ re with saying 

that it didn't apply in this case?

!*R. WRIGHT; No. I might mention in that 

regard that --

QUESTION; Well, I was waiting to hear you.

MR. K RIGHTc — that in the Trammel ca.se, the 

Tenth Circuit based its decision on the joint participant 

exception. We argued in our brief in Trammel that the 

Court should affirm on the basis that the Court did 

affirm on the voluntary testimony exception, which is a 

broader argument, on? that applies in more ca ses.

The Court did not mention the joint participant 

exception. We don't hink that any inference, certainly 

no negative inference car. be drawn from the fact that the 

Court actually went farther than it probably needed to in 

soma areas and to son? extent in that c*sa.

I would li' e to reserve the remainder of my

time.

CHIEF TUSriCS BURGER; Very well.

Mr. L yrch.

ORAL ARGUMENT OF GERARD E. LYNCH, EGO.,

ON BEHALF OF THE RESPONDENT

NR. LYNCH * Thank you, vr. Chief Justice, and
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may it please the Court, the government ted sy is ashing 

this Court to do something th at it has nevar dons bsforc, 

to put a woman in prison for refusing to testify in a 

criminal matter against her husband of 72 years, and 

despite hr. '«right's emphasis on the particular questions 

that were asked in this case, there is no question but 

that any testimony givan by irs. Koerher in this 

investigation could veil have led to potential 

incrimina tion of her husband. There is no question but 

that the grand jury * » 3 continuing to investigate **r. 

Koecher as well — that is the finding of fact below -- 

with a view to possibly bringing further on arces against 

h im.

The government's demand today is truly 

extraordinary. For more than 400 years the courts of 

both Great Britain and the United States have held that 

out of respect for t n 5 saccei unity of marriage tne 

common law does not permit a person to ho compelled to 

testify against his or her spouse. *

2 :J ES T 13 *1 s But ther <? have beer, a lot of changes 

in recent years, ha ve there not?

MR . L Y’v Cl ; Thera have -been changes in the 

marital privilege in recant years. T would submit that 

one of the -- there are two that are particularly 

significant. One is the change this Court made in the

2 ?
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Trammel decision a t';w years ago. In Trammel, this Court 

essentially removed the principal basis on which the 

marital privilege had b'-n criticized before.

That .is, before the Trammel decision the rule 

had been that the defendant spouse had the right to block 

his or her spouse from testifying, so that the privilege 

resided in the defendant, usa ally the husband, who would 

then prevent a willing wife from testifying against him. 

That »as the essential basis on which the marital 

privilege had been criticized, and that has gone -- 

QUESTION; Hew long had that part of the 

privilege been extant?

VT7. LYWCH; That part of the privilege goes all 

the way back as well, Justice white. That is correct. 

QUESTION1; And yet we changed, it.

1?. LYNCH* You changed it. It took 400 to — 

QUESTION; Tie tradition of the common law

process.

takeEE. LYNCH; And I don’t think w? need t:

another —

QUEST TON; V n = n did the present ccl e of 

evidence, when was it passed by Congress?

HR. LYNCH; In, I guess the rales of evidence 

were promulgated in about 1972 by this Court, and then by 

Congress 3 few years litor.
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QUESTIONS Ii*o. A,i .1 Conjrsss di 1 n' t take a let 

of the privilege provisions in the code, did they?

WP. LYNCHi That's right. This Coart --

QUEST10N; It left it to the Court.

HR. LYNCH; Oh, there is no question about it, 

Your Honor. Me agra? vith tnat absolutely. This Court 

had recommended to Congress —

QUESTION; So in terms of the kind of decision, 

you are not objecting to our considering this matter?

HE. LYNCH; 3h, no not at all. Not at all, 

Justice "hite.

QUESTION; You just think wa ought to consider 

it your vay.

HR. LYNCH; Absolutely, although I do think, 

that as the Chief Justice said in his opinion for the 

Court in Trammel, that this Court should be very cautious 

before changing rules of privilege that go back as far as 

this one does, and particularly* where those rules of 

privilege trench on ratters respecting the family.

QUESTION; Hell, we took one step at it in

Trammel.

MR. LYNCH; Absolutely, Justice Jhite, and I 

think that --

QUESTION; That is caution.

- HR. LYNCH; Excuse me?
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QUESTION: That is caution in itself.

HE. LYNCH: That certainly is caution, but what 

the Ccur c did in Trammel, as I said a moment age, was to 

really undermine the b a sis for the principal criticism of 

the marital privilege. The argument that Hr. Wright 

made, for example, about recruiting recuses as 

co-conspirators had particular force at a time when if 

the spouse became a co-conspirator the spouse could never 

testify whether or not she was ultimately willing to 

because the defendant could block i♦.

Put that is gone in Trammel. That was the

h in —

QUESTION: Ur. Lynch, how many states have

abolished the privilege altogether?

HP. LYNCH s Nineteen. Thirty-one states 

retained it. Interestingly enough, not one of those 31 

states by legislation, common law, or any other process 

has ever adopted the exception for which the government 

contends in this case.

QUESTION; Well, that is why it. might make more 

sense to abolish it altogether than to create an 

exception.

NR. LYNCH: (Jell, Insofar as the government’s 

position in this case makes no sense whatever, it seems 

to me that abolishing the privilege might be mere
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sensible than that, but. abolishing the privilege is a 

step that this Court has refused to take, not U00 years 

ago, but in Hawkins in 1153, in Trammel, and in its 

recommendations to Congress with respect to the Federal 

Rules of Evidence.

QHESTICNj was there any occasion to abolish it 

completely in Trammel?

ME. LYNCHj Sell, in Trammel, hr. Chief 

J u s ti r e , as

QUESTIONS The question wasn't presented to us 

on the broad basis.

*5. LYNCH; '/fell, the government didn't argue 

for the abolition of the privilege there, just as the 

government does not argue for the abolition of the 

privilege here. It is exactly the same posture in that 

respect. The government did urge a broader ground than 

this one in that case.

QUEST 10Hi But in those cases, did the Court 

not -- the Court’s opinion nr t point out that the root cf 

this whole idea went back to the time when, the woman was 

nothing, the woman was merged into the man when they were 

it ar ri ed ?

IE. LYNCH: Yes, I think tnat is an important 

point, f'r. Chief Justice. it one time, the woman's 

position in marriage was, as you say, as a nullity, and

2 7
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-.he privilege does indeed ha/e its roots ia that time.- 

but the essential insight that the privilege represents, 

indeed, the essentiaL Insight that lies ban ind tha

erroneous conception that the wife was a nullity is one 

that was valid chert, and is valid now, as this Court said 

i. n H a w (c i n s .

QUESTION* How much do you rest on the 

proposition that for the one spouse to testify against 

the other would undermine the marriage relationship?

MR. LYNCH* ft'ell, that is what this Court said 

in Hawkins. T think that that is an accurate perception.

QUESTION; If the Court or I era the spouse to 

testify, doesn’t that eliminate that fact?

SB. LYNCH; I don’t think it does at all, Hr.

Chief Justice.

QUESTION; Tien tha spouse is aivon the choice 

of pleasing her husband or going to prison.

YR. LYNCH; The spouse certainly has an excuse , 

as it were, in the moral court in which she would have to 

argue with her husband. But I would sugaest that that 

excuse wouldn’t carry much weight in that kind of court. 

That is to say, the way T would prefer to state the 

insight that this Court expressed in Hawkins is not so 

much that compelled testimony would destroy the marriage 

as that compelled testimony is inconsistent with the very

o p
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basis of marriage, tie very nature cf marriage.

Khat the Court would be compelling a spouse tc 

do if the marital privilege were abolished is to betray a 

husband.

QUESTION: But on the other hand, doesn't this

give the man or the woman an advantage ever all other 

criminals, that if you ta’*s /our husband or your wife in 

and commit the crime, then you have got a preferred 

witness status?

MB. LYNCH: No, I don't think so, Mr. Chief

J ustice.

QUESTION: You don't think that encourages

joint crimes by husband and wife?

MR. LYNCH: I don't think that is, with all 

respect, a particularly realistic way to lock at

m a r c i age. The as sumption t h i t Sp OU S a 3 tend to recruit

e a c ? x other to 1 e in each o the r ■s cr imes bee ause th a4:

v o u 1 i he a goo P er so n to have i n the c rime because they

h ave a d r i v ilc go, that is not , ^ * seems to me , the way it

work s.

If there is any tendency for spouses to recruit 

each other to be. in crimes, it stems from two basic 

facts. The spouse is the person closest to the person 

contemplating the crime. And secondly, if there is any 

assumption that the spouse isn't going to testify, it

? 9
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doesn't cama from the law. It comas from the sams 

assumption that I suppose co-conspira tors often indulge, 

that people that they trust will not betray them.

T think that is par ticula rly -- a particularly 

strong force where those people are married, and I don’t 

think it is one that tn e law can really do much to 

change. I think if we look realistically at the 

government's suggestion that important evidence is being 

lost because of the narital privilege in joint 

participant or any other circumstancas, it will not bear 

scrutin y.

The government has pointed to not a single case

from the Seventh or Tenth Circuit in which any evidence 

was ever obtained by compelling a spouse to testify

before a grand jury 

QUESTIONS 

the word "betray" a 

inappropriate term, 

can he compelled to 

could be, you k no w, 

disturbed, the spou

or anywhere else.

Ur. Lynch, I wonder if your use of 

couple of minutes aqo isn't a rather 

If the lav does say ihat the spouse 

testify, I can see how a husband 

deeply distrubed or a wife deeply 

a is testifying against them, perhaps

disagrees with the spouse’s account, which cculd be a

source of -- but to say that the spouse is betrayed, I 

just don’t think that is a very apt use cf that word. 

HE. LYNCH; Well, T air sorry, Justice

3 0
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E ehnqaist, if you think that T over stressed that point, 

but I do think that the essence of marriage , as this 

Court said in Gr^swali against Connecticut, is bilateral 

loyalty. What I wouli suggest to the Court is that if 

there is any analogous privilege, and the government 

places great stress on varicas other privileges, it is 

not the attorney-client, it is not even the marital 

confidential communications privilege, it is the Fifth 

Amendment privilege.

There is no other privilege that exists in our 

law, which is like tie marital testimonial privilege in 

giving a witness the blanket right to refuse to testify 

against some other person.

Kn attorney doesn't have a privilege not to 

testify against his client. The attorney has the 

privilege not tc testify -- in fact, more accurately, the 

client has the privilege to prevent. But the privilege 

is not to testify a bo at the particular rarrev ki.nl of 

communemtion. That is what the marital confidential 

communications privilege is like, too.

That is very different from this situation. In 

those situations, it makes sense to say that if a 

particular kind of communication, one, for example, in 

furtherance of crime, is not within the nature of the 

kinds of communications we are encouraging hy the

3 1
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privilege, then the privilege shouldn’t apply.

The privilege we ha ve got here is a blanket 

sort of privilege, and as I say, the only analogy to it 

is the Fifth Amenime.it priviie. It is the only situation 

where a person can say within the law that my loyalty to 

another person is sufficient to justify my never 

testifying against them.

QUESTION* Well, the Fifth Amendment analogy is 

my loyalty to another person, 1 myself?

HP. LYNCHi That's right. In the marital 

situation, and this goes back to the Chief Justice’s 

comment a moment ago about the roots of the marital 

privilege, the roots of the narital privilege lay in the 

metaphor, perhaps, that husband and wife are one.

New, as the Chief Justice pointed out, that 

metaphor has certainly been maliciously applied in some 

circumstances to undermine the separate position of a 

woman, for example, separate right to property, and 

things of that sort. Hut the basic insight underlying 

that metaphor, that husband and wife, for one, is not 

something that is oppressive to women. Tt is net 

something that died in the 14th century. It is something 

that I think is vita us today. The nature of the marital 

relationship is that it is the relationship society 

recognizes in which people are closely hound to each

3 2
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other

What the 

QUESTION 

and child? We can

government is asking for —

Why shouldn't you. have one on parent 

make a mother testify against her

son.

MR. LYNCH; 

QUESTION; 

MR. LYNCH* 

QUESTION:

Yes, tie short -- 

That is kind of close, isn’t it?

The short answer to that 

Isn't it ?

MR. L YN CH ; Justice Marshall —

QUESTION; Tie relationship is longer than the 

marital relationship.

MR. LYNCH; It is Longer ail iifferen4- in a 

number of other respects. 3ut I am afraid the short 

answer to that is singly that oar tradition has never

recognized that particular privilege. rur tradition has 

always recognized --

QUESTION; That is what Trammel said.

MR. LYNCH* That is right. I am certainly net

here to argue one way g r the oth er as to wh e t h e

privilege should be e xten d G d to oth er si tua t i or

is not implicated in this cas e a t all. Put i n

situation where the common law has always recognized the 

privilege, even the government is not here asking that 

this Court abolish the privilege.
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That issue hasn't been brief eh and isn't raised

by the g overnme n t. ,;T h a t they are asking for is something

that is the law nowhere. The y are not asking for this

Court to follow those 19 stat es that have put the marital

privilege aside. They are asking this Court to do 

something that no legislature has ever dene.

QUESTION* Put there are analoaies in the way 

the attorney-client privilege is treated to what the 

government is asking for hero.

UP. LYN'OP; There are analogies there, but as T 

was suggesting before, Justice Fehnguist, those are not 

true analogies, because the nature of those privileges is 

different. The reason for the exception is different, 

and the way in which the exception works is different.

After all, in all of those cases, in addition 

to the fact that they are much narrower privileges to 

start with and they ha/e a different set of rationales, 

all of those privileges are ones that can be asserted as 

the marital privileg? used to be able to he asserted by 

the defendant. That is, if the client is on trial end 

.the attorney is going to testify about a confidential 

communication, the cLiant can prevent that from 

happening.

That does create a situation, it seems to me, 

in which it could be said that the client could exploit
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the lawyer could use the lawyer for a criminal purpose

wittingly or unwittingly, by th ? way. The lifting of the 

privilege doesn't depend on the attorney's in volvenit-nt or 

Dental state. It turns on what the client was trying to 

do.
If the exception to the privilege were not 

available there, the client could use the attorney to 

commit a crime, could make communications in furtherance 

of a crime, and then prevent that from ever coming out. 

That is not the case hare. Hecs, if the wife is willing 

to testify, the defendant spouse cannot prevent her ever 

from testifying. That is the benefit chat this Court 

obtained for law enforcement in Trammel, and that seems 

to me distinguishes, among other things, the differences 

between —

QUESTION i K lot of your argument sounds as 

though you are objecting to the government's argument 

because it doesn't go far enough.

y P. L Th C H: I hope I am not sounding that way, 

Justice White.

QUESTION; It sounds that way. You object that 

nobody else has ever taken this step by step approach to 

closing in on the privilege.

yR. LYHCH s dell, I think no one else has ever 

taken this approach because this approach just doesn't

3 5

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 623-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

make ssnse. It isn't the case that you can adequately 

distinguish the joint participant case from any other 

case of marital privilege.

Perhaps it is a good idea to turn directly to 

that situation.

QUESTIONt Before you go on to a new point, let 

me see if T can get your picture clear in mind. The 

husband and wife engaged in a joint criminal activity, 

and it doesn't make any difference whetner if is 

importing cocaine or robbing a bank or whatever, I 

a ssuma.

HP. LYNCH: Or income tax evasion.

QUESTION; Now the wife is called before the 

grand jury. And the husband doesn't wart her to testify, 

of course. She is irstrutted by the court presidino over 

the grand jury that she must answer or go to prison.

Now, you suggest it impairs the marriage relationship if 

the husband is willing to let her go tv prison rather 

than answer the questions?

HR. LYNCH; T am suggesting that it is - - it 

presents a conflict, first of all, within, the conscience 

of tie spouse that puts the marital relationship under 

tremendous strain, and secondly, that if the wife dees 

testify, essentially what the court aas done in to at 

situation and and what the law has done in that situation
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is to turn the spouses directly against each ether. The 

spouse becomes a witness for the prosecution again?♦ the 

spouse, and that seems to he --

CUESTIONi Well, I hear what you are saying. 

You say they put the spouses against each other. When 

did chat begin? When they called her to the grand jury 

or when the criminal acts began?

MR. LYNCHj Well, r. Chief Justice, I don't

see tha t the spou ses were pitted against ea ch other at

any earl i er point tha n the point at which o ne of them —

Q0ESTI0 Nr Well, ordinarily, if two people ao

into a criminal - - two or three people go into a crimin a1

enterprise, there is the rist that tnay may be pitted 

against one another, and it often happens that one will 

testify against the other in exchange for some lesser 

sentence.

HP. LT'CHi And as this Court r ec co ni zed i n

Tram mel, the very reason why Mrs. T r a m me1 in that case

could be permitted to testify despite the prior history

of th?r? being a pri/iLaga mt wouli prevent her 

testifying, the very reason was that her decision tc take 

that option, her decision to become a witness for the 

prosecution had undermined the marriage. There was no 

longer, this Court said in Trammel, obviously, this Court 

said, there was no lniger --
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QUESTIONS w? it a m ina1e. You hi v; tha 

sequence wrong. The sequence was that if she was willing 

before she was under ir£ compulsion of any kind from that 

opinion, if she was willing, then probably there wasn't 

much left of that marriage.

Now, let's take that S 2 n 9 P roposition . The

husband is saying to the wife, don ' * testify, but th en

she answers, they are going to m ak e m e testify or no to

prison, and he says, all right , go to prison. lew much

is left of that t. arrange?

QUESTIONS No, hr. Chief Justice. I think in 

some sense that is exactly my point, but in another way T 

think it misconceives the situation. Let me try to 

explain.

QUESTION; dell, jast answer the specific 

question. Do you think he has got a right to let her gc 

to prison?

YR. LY: CHj I don't think it is his right. I 

think that is the point. T chink it is her decision whet 

to do. I don't think we have a situation here.

Certainly there is nothing in the record here, ana there 

is nothing in my understanding of modern relationships 

between husband and wife that says that the husband calls 

the shot as to whether or nor tie wife testifies. It is 

the wife's decision.

1 8

ALPt.ijON REPORTING COMPANY, INC.

20 F ST., N.W., «SHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTION« He is calling — in a sense, you are 

letting his willingness to have her go tc prison —

HP. LYNCH; Well, he doesn't have much say in 

the matter* She will go to prison based on her decision 

and the courid's decision, not based on anything that he 

has to do about it»

QUEST TC K: Mr. Lynch --

QUESTION; We are speaking now of what kind of 

a marriage relationship is left between these two people 

if he says, in effect, not openly, as under Trammel, 

where the breach was there, all right, you go to jail.

MR. LYNCH; we may ha/e some misunderstanding, 

but T. guess I think that is my point. My point is, there 

is nothing left of tie marriage after the rcurt puts the 

wife in the position where she has to choose between 

vhether to go tc jail and uphold her loyalty tc her 

husband or whether to testify against him.

QUESTION'; The husband is not -- has a right tc 

say that even if you are being compelled to dc this, T am 

through with you7

MB. LYNCH; I don’t -- welL, I suppose, yas.-, he 

clearly dees have that right, because --

QUESTION; Hall, tn at is what he is doing.

MR. LY^cH; Hut - don’t think --

QUESTION; Mr. Lynch, isn't it your point that
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if you prevail he won't have this power?

MR. LYNCH* That is exactly right, Justice 

Stevens- shat is to say, what puts everyone in that 

position, the very position that I think, the Chief 

Justice finis distressing here in this relationship 

between the parties is that the wife is compelled to 

testify. If she is aot compelled to testify, we never 

reach the point of having exactly that kind of marital 

c onflie t „

QUESTION; But how serious a conflict is that? 

As long as we are speculating, how many wives are going 

to go to jail rather than testify against their husbands, 

go to jail for an indefinite period of time, or at least 

the life of the granl jury?

ME. LYNCHt Well, every spouse who has ever 

been compelled under this exception, which, granted, is a 

small number, has taken that option. That is what Trs. 

Koecher did. Che wait to jail. This is not a case where 

there has been a stay, and this is a theoretical issue. 

Yrs. Koecher went to jail and spent four months there 

'before being released on bail after the Court of Appeals 

decision.

QUESTION* Well, is triers any reason to believe 

that she is a typical example?

YE. LYNCH* Well, the government tells us there

4 0
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are n: typical examples# bsci uss is spit.? tne en or nous 

benefits they expect to accrue tc lav enforcement, they 

tell us that in the 12 years since this idea v.... first 

thouoht up in Van Drunin by the Seventh Circuit, we 

haven't had an adequate basis to decide what the 

empirical effect of it is because it is too short a time 

and it doesn't come up very often.

The two tines that it has come up are in the 

case of United States against Clark in *he Seventh 

Circuit and in this case, and in both of these cases the 

spouse went to la 11 rather than to testify.

QUESTIONS How lone did the spouse spend in 

jail in the Clark cace?

"3. LYKCHs I don't know for certain. however, 

it probably was the fall 13 months that is permitted, 

because of the situation there. Clark was a petty 

embezzler of some kill, and he had engaged in a scheme 

with his wife. rlark, unlike hr. Koecher, was convicted 

by a jury beyond a reasonable doubt of having 

participated in the crime. 3 is wife was also under 

indictment.

The government then, sought to compel film to 

testify, saying he is a joint participant and he has bee- 

proven to be so. He was already under sentence, and as 

you know, a contempt citation interrupts the running of

4 1
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the sentence, so pees 3 n ably a is contempt sentence ran for 

as long as it was, and then he continued witn the 

sentence he was serving.

QUESTION t Hell, dr. Lynch, presumably we have 

a substantial body of experience in the 19 states which 

have eliminated the privilege altogether. Shat does that 

experience show?

MR. LYNCH; I am not sure what that experience 

shows. I don't know how many cases there are in which it 

is used. One of the other tnings the government says is 

that the United States, and I presume this is true for 

state prosecutors as well, is charry about using his 

power. I don’t know how many cases there ?re , and T 

don’t know what has happened --

QUESTION; Now many of the 19 did it by 

legislation, and how many by a court decision?

MR. LYNCH; t don’t know the answer tc that. 

Justice White. I believe that most of them have done i - 

by legislation. Let me --

QUESTIONi There must have been some 

investigation, some hearings an-1 some decisions about the 

impact on law enforcement.

MR. LYNCH; Curiously, Justice White, I think 

probably not, although I can’t answer that definitely 

not.
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QUESTION: They just decided this is a. — we

don't have anything else to do, let's just lock around 

and pass these laws?

SR. LYNCHi dot at ail. There are trends and 

eddies in these sitters. The government says the 

distinguished con meat ators go their way. T think by that 

they mean the old commentators. The government doesn't 

cite any authority --

QUESTION: Law professors. Law professors go

around drumming up - -

UR. LYNCH: Indeed, that is something like what 

happened here. wiomore in his treatise said the marital 

privilege doesn't make much sense, and that was taken as 

the scholarly view.

QUESTION; How long.ago did he first say that?

YR. LYNCH: About 1 °C3, I think, was whan he 

made that. What the government doesn't point out is that 

ir: our brief we present the lour* with a comprehensive 

survey of acaiemic writing on this subject since about 

1960. Not a single academic commentary since the Trammel 

decision and since this Court.*s decisions on family 

privacy has either adopted the government's position. I 

would have thought you could find an academic who says 

anything, but nobody supports the government's position 

in. this case. Or who supports ^'ignore arid continues to
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argue that the marital priviL ega shoali be a3 optsi.

How, tbs government's response to that is to 

pluck two stray statements from two of these articles, of 

which, there are about a dozen, and say, well, those are, 

you know, these academics say weird things. Put the

point is --

QUESTIONS They may be true.

HR. LYNCH; I have no doubt about it, although, 

as I say, none of them says anything as weird as what the 

government says in tils case. What the government says 

in this case has never been adopted by the highest court 

of any jurisdiction, as a matter of common law 

interpretation. It has never been adopted by ary 

1egisla ture.

QUESTION; His position couldn't have been

adopted without a statute, because you have to have a a 

immunity statute or you have the Fiftn Amendment

privilege.

HP. LYNCH* Well, that 

understand it I don't

QUESTION* That is why 

any experience in the 19 states,

is true, although a v I

I don't suppose you have 

because they all have

the Fifth Amendment privilege.

HR. LYNCH; Yes. I don’t know, though. Justice 

Stevens, of many states that don't have at least some
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r.?>. L Yri CH : If it is, 'r. Chief Justice, it is 

only because -- by reason of nature, not by reason of 

anything the law does. I would think that it is — 

QUESTION: By reason of the law you are

advocating, it is certainly a great inducement to take 

you: wife, because sne can i?vec turn state's evidence.

KB. LYNCH: No, that is not true after 

Trammel. She can tarn state's evidence.

QUESTION: on that kind of a relationship at

tU- starting point. I am nor talking a tout the 

relationship that has broken down, as in Trammel. You 

are suggesting that rne relationship will break down 

because she testifies.

NF. LYNCH: Well, or alternatively, as in 

Trammel, that —

QUESTION: Even if she is compelled to'
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testify.

MR. LYNCH* Yes, but it seens to me that always 

the safest person to recruit to be your co-conspirator is 

someone who will be devoted to your interests, who loves 

you, who won't turn you in.

That is true whether there is a privilege or 

net, and I would think it would be a rather foolish 

person who would put his trust not in the fact that he 

thinks his wife will never betray him, but in the fact 

that he thinks his wife will never betray him and get 

away with it.

After fll, because of the immunity situation, 

what you have to understand is t.hat the contempt sanction 

is not the principal weapon that the government could 

bring to hear on a true joint participant. If a spouse, 

is truly a joint participant, and the government has any 

hope of proving it beyond a reasonable doubt, they can do
j*

to that spouse precisely what they do to every other 

co-conspirator. They can threaten her w it n prosecution, 

which they would have every right to bring if she is 

ouilty of a crime, and offer that they will forego that 

option if she persists in her refusal to cooperate.

QUESTION* So you want the government to break 

up the marriage, not the parties.

MR. L Y *1C H * There »re two important differences
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between that situation and this one. One is that the 

spouse remains free to make her own choice in that 

situation. Thera is no legal compulsion on her to 

testify. The second is that what the government is 

threatening in That sirsnmstjnee is something it has 

every right to do, that is, to bring a criminal 

prosecution that is warranted, to go before a jury and to 

prove guilt beyond a reasonable doubt.

That Is the difference between the Trammel 

circumstance and this one.

QUESTIONS M-iybe the government will adopt your 

guidance in this case If you prevail.

HP. LYNCH; I imagine they might try, although 

certainly if one loo< 3 to the evidence they have produced 

so. far, it is clear what is going on in this case. It is 

clear that the government does not have evidence which 

they could present to a grani jury to get an indictment 

and then go before a jury and convict Krs. Xoecher beyond 

a reasonable doubt.

The only evidence that they have ever offered 

in this case with respect tc joint participation are 

hearsay statements presented by an agent, ostensibly made 

by her husband, culled from about ten days of 

interrogation. Her husband is obviously not available as 

a witness against her. They have not offered him
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immunity to testify against her.

There is no indepen dent evidence that they 

could being in “o convict, her. Failing an j.1 ity to 

punish her for what they think she did, the government 

prefers to offer her immunity, bring her before a grand 

jury, and then punish her not for the espionage they 

claim was committed, but for loyalty to her husband for 

refusing to testify.

What T have been urging here is not a radical 

innovation. It is not, as in Branzburg against Hayes, 

the creation by this Court of a new constitutionally 

based privilege. What I am asking is that this Court 

follow the common law as it has always existed.

I am asking the Court to deny the government's 

effort in this case, to creite an exception that is a 

total innovation, to create that exception rot based on 

reason, and certainly rot based on any experience, 

because they t‘jll us that the y have no experience to 

offer this Court suggesting that the operation of this 

exception in the two circuits where it has coerated has 

produced' any benefits for law enforcement.

They speculate in ^ r. Wright's argument that 

the marital privilege shields third parties. Mr. Fright 

says, well, what about narcotics conspiracies? If we 

have the privilege operating in this situation, we will
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never be able to prosecuta, but that is nonsense. The 

government prosecutes these narcotics conspiracies every 

lay. It prosecutes Larne ones.

QUESTION* Would you claim the privilege if I 

asked you, do you oppose getting rid of it altogether?

NR. LYNCH; T absolutely oppose getting rid of 

it altogether. That is not vhat the government has asked 

in this case. That issue, I think, is not properly 

before the Court, but I think it follows from everything 

I have said here and everything we have said in cur 

brief, that we believe it would be a dreadful mistake for 

the Court to go beyonl what the government asks and take 

on essentially an outdated view of the marital privilege.

Thank ycu.

CHIEF JUSTICE BURGER ; Mr. Wrioht, dc you have 

anything further?

OP. AI ARGUS2BT OF CHRISTOPHER J. WEIGHT, ESQ.,

ON BEHALF OF THE PETITIONER - REBUTTAL

Y R. WRIGHT; ves, T do.

I would li^e to add that we believe that joint 

participation in crine is a corruption of the marriaoe, 

and in that respect it is analogous to other 

relationships where crime and fraud and joint participant 

exceptions are also recognized. It is a corruptior of 

the attorney-client relationship, the reason society
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recognizes a privilege there for the client to go in 

seeking advice to help in a criminal matter.

CHIEF JUSTICE BUFGEr .. May I ask, Mr. Wright,

under your view, if you prevail -- say you have a case in

which the spouses were joint participants for about a

year or two years, say. Would you inquire of the spouse

for the period before she joined the conspiracy?
*

MR. WRIGHT; Of coarse, we don’t believe that 

that is presented here because we believe that she joined 

the conspiracy in 1953 or 1952, whenever she first 

attended meetings with the Czechoslovak agents.

QUESTION; Say you wanted to ask her about what 

happened in 1960. Could you do that?

MR. WRIGHT; Well, T don't think we do -- I 

think that probably we could. That is net presented 

here, T don't think.

QUESTION; I am just wondering what the scope 

of the exception yoi are askin'1 for is, whether it is 

just, once :he privilege is waived, it is waived 3 s to 

everything, or only for the period of joint 

participation? Maybe you haven't thought it throa oh.

VR. WRIGHT; Vo have thought it through to the 

extent that we certainly believe it relates to everything 

of the matter: that is under investigation. For example, 

in esoionage in this rise, we are not contending that if
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they ware --

QUESTION: W h at if the husband were engaged in

espionage at a time ini all she knew was when he was home 

and when he was traveling or something, ana you wanted to 

ask her about his whereabouts? Could she claim the 

privilege during the period prior to her actually helping 

him cut?

MR. WRIGHT: We think not. We think that once 

we have shown joint participation, that ought t.c> be 

enough.

Respondent had brought up the Fifth Amendment 

privilege. It was pointed out that, of course, 

parent-child relationships, there has never beer such a 

privilege. We think that to the extent respondent 

attempts to rely on Fifth Ameninent privilege, it merely 

shows the medieval.roots of this privilege, the fact that 

it. is here in this form results from the outdated view
J0

that the husband and wife ara one.

Respondent also mentioned that the only 

evidence we offersi to show joint participation hare were 

the affidavits from tha FPI agents based on 1r. Koecher*s 

evidence. As I havs stated, wa baliava that that is 

quite compelling evidence.

I would like to point cut that we were never 

put to oar proof that we had other avid=nee at tha

J «

ALDERSON REPORTING COMPANY, INC.

20 F ST.. N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

..i

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

November 29th, 19 B'4, h earing* Respondent simply did not

argue that there wasn’t proof of joint participation.

Finally, respondent began and ended his 

presentation ly noting that this is an old privilege and 

by quoting the Trammel decision where the Court said that 

it is reluctant to change things or takas a gradual view 

of these matters.

I would lit? to point cut that the Court in 

Trammel also pointed out that when all that can he said 

for a privilege is that it is an old privilege, that 

precedent alone is not enouoi.

If there; are no further questions, thank you.

CHIEF JUSTICE BURGE Hi Very well. Thank you, 

gentlemen. The case is submitted.

(Whereupon, it 1:59 o'clock p.m., the case in 
the above-entitled matter was submitted.)
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