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IN THE SUPREME COURT OF THE UNITED STATES 

--------------- - -x

AT&T TECHNOLOGIES, INC.,
Petitioner, t

V. i No. 84-1913

COMMUNICATIONS WORKERS OF i

AMERICA, ET AL. s

--------------- - -X

Washington, D.C.

Wednesday, January 22, 1986 

The abo/a-entitled natter same on for oral 

argument before the Supreme Court of the United States at 

1«55 o'clock p.m.

APPEARANCES;

REX E. LEE, ESQ., Washington, D.C.; on behalf of the 

petitioner.

LAURENCE GOLD, ESQ., Washington, D.C.; on behalf of the 

respondent.
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PROCEEDINGS

CHIEF JUSTICE BUSGERs We will hear arguments 

next in AT6T TeohidLogies , Incorporated, against 

Communications Workers of America.

Mr. Lee, I think you may proceed whenever you

are ready.

OPAL ARGUMENT OF REX E. LEE, ESQ.,

DM 3EHALF 0? THE PETITIONER 

MR. LEE* Thank you, Mr. Chief Justice, and may 

it please the Court, in our view this is a simple case 

that requires a simple solution. The only reason the 

case is here is that the Court of Appeals committed an 

error which not even the respondents defend, and all that 

this Court need do and all that it should do is to 

reverse that error and remind the case so that the lower 

courts can perform the task that is properly theirs.

There is one question presented. It concerns 

the correctness of the Seventh Circuit's holding that 

there is an exception to the foundational principal that 

before requiring arbitration of a collective bargaining 

agreement, the Court must first determine whether the 

partias agcaad to arbitrata that issue.

In the Court of Appeals* view, the exception 

exists where the judge in order to decide whether there 

has been a promise to arbitrate, would have to consider
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any provision of the contract other than the arbitration 

clausa.

The issue arose here because the petitioner 

laid off 79 installers at its Chicago based location.

Tha union claims tut Article 20 of the collective 

bargaining agreement makes these layoffs arbitrary. The 

company's answer is that Article 20 does not change 

Article 9's exclusion of all layoff decisions from issues 

that are to be arbitrated, and the company places 

particular emphasis on a prior judicial interpretation of 

this contract and other bargaining history.

Now, unier those circumstances, were the 

parties in disagreement over whether there had been a 

promise to arbitrate? What the lower courts should have 

done and what both parties and all three amici agreed 

that the lower courts should have done was to give the 

parties their judgment on that issue. The issue is 

arbitrability, arbitrability is for the courts, and these 

courts should have decided it.

Had they done so, then no matter which way they 

decided it, this would have been in respondent's words a 

thoroughly uneventful case involving nothing more than 

the interpretation of one labor contract and eminently 

unworthy of review by this Court. But that is not what 

happened.
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Both the District Court sad also the Court of 

Appeals would have sent the case directly to the 

arbitrator without performing their threshold duty of 

deciding whether the party ever intended this issue to be 

arbitrated. The Seventh Circuit’s view, this 

sidestepping of what it conceded was its normal duty, was 

required because of the interaction of two features of 

this case.

First, the parties have not clearly excluded 

the arbitrability issue from arbitration, and second, in 

order to determine i:bitraoility, the Court would have to 

consider not just the arbitration clause. Article VIII, 

but also two what the Court called substantive clauses. 

Articles IX and XX.

That decision is hopelessly inconsistent with 

this Court's holdings and opinions and also with the 

policy of encouraging arbitrat ion. I would like to 

examine just briefly e?ch part of the lower court's 

two-part test .

The first is that the parties have not clearly 

excluded the arbitraoility issue from arbitration. That 

is just a flat misstatement of well settled law 

concerning who deciles arbitrability. This Court said in 

Warrier and Gulf not only that the Court decides 

arbitrability, but it went further and clarified the

5
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question of jurisdiction of the arbitrator will not be 

left to the arbitrator unless, and this is a quote, "the 

claimant bears the burden of a clear demonstration of 

that purpose."

The Court of Appeals ruling in this respect 

simply confuses the presumption of arbitrability with the 

question of who derides arbitrability. Harrier and Gulf 

deals with both of these issues. Hhen the question is 

whether it is viewed as acnitcary, then the scales are 

weighted in favor of arbitration, but when the question 

is, who decides arbitrability, they are weighted in favor 

of the judge.

But it is the second part ot the test that 

really demonstrates the mischief of the Court of Appeals’ 

error. It is disputed by no one that one of the main 

reasons over the past quarter-centry since the Trilogy 

arbitration has gained such widespread acceptance in the 

labor field and has become so successful, is that 

following this Courts unequivocal issurance in Harrier 

and Gulf that the question of arbitrability is for the 

courts, employers have been willing to use arbitration 

because they have <nown that where it is really important 

for them to exclude a management function, or some other 

subject from arbitration, their agreements will be 

honored .
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They know that the scales are weighted in favor 

of arbitrability, but they also know that they are 

judicial scales, ail the presumption is not an 

irrebuttable one. If their case for exclusion is strong 

enough, then a judge will tesp the issue from ever going 

to arbitration.

Sow, common sense teaches that when the courts 

perform this pivotal task, they must consider whatever 

provisions of the contract and whatever elements of 

bargaining history they can find that shed any light on 

the issue whether there has been a promise to arbitrate, 

as this Court clarified in American Manufacturing, and as 

clarified even better by Justice Brennan’s concurring 

opinion in Warrier and Gulf and American manufacturing 

even more than the interpretation of a statute.

The words in a collective bargaining agreement 

are not to be interpreted in a vacuum. They can only be 

understood against their background and as pacts of the 

entire contract, so that properly interpreted, there is 

no tension between tie two basic principals of Carrier 

and Gulf that the Court decides arbitrability and the 

arbitrator decides the merits.

They are parts of a single whole principle, and 

that whole goes to the parlies’ freedom of contract. The 

respondents contend hare, as they nave contended at every

7
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stage of litigation, that what petitioner is really 

asking for is an interpretation of the substantive 

meaning of Article 2D.

It is a confusing argument, but at bottom it is 

simply not true. What we want out of this case is a 

judicial ruling on whether the entire contract in light 

of its entire historical background excludes layoffs from 

arbitration.

Does this involve interpretation of the 

contract? Of course it does. There is simply no way 

that a judge can decide whether the parties have 

contracted for arbitration without interpreting the 

contract, but the jnige ani tne arbitrator interpret for 

quite different purposes, and they ask quite different 

questions, and this brings me to what T submit is really 

the key to this Court’s solution of this case. It is a 

careful distinction among three quite separate 

questions.

The ultimate issue in this case is whether the 

company could lay off the installers in Chicago when 

there was no lack of work in Chicago. That issue, if 

arbitrable, is the arbitrator’s issue, and no one has 

attempted to litigite that in any gourt. There was 

neitner evidence nor argument put forth before either the 

District Court or the Court of Appeals on that issue.

6
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A second quite separate issue is whether the 

parties have promised to arbitrate this merits issue 

concerning layoffs. That was the question that was 

presented to the lower courts. That is the question they 

should have decided, and that is the question that ought 

to be remanded to them.

Now, a third, again quite separate question is 

the question presented to this Court. Can a judge in 

considering arbitrability consider any provisions of the 

contract other than the arbitration clause? And the key 

to this case, I submit, is for this Court simply to 

decide its question and then remand the case to the lower 

courts to decide arbitrability.

What no one at t.nis bar is urging is that this 

Court should simply agree with the Seventh Circuit that 

the arbitrator should decide arbitrability. The 

respondents do, however, suggest two possible bases for 

affirmance of the Seventh Circuit's holding. Let me deal 

with each of those just very briefly.

They suggest first that the Court of Appeals 

really made findings which would support a holding of 

arbitrability, and in the alternative they suggest that 

the lower courts may have been using the word 

"arbitrability" in other tnan its asual sense, and that 

in any event this Court should excise the term

9
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"arbitrability" from the language of Section 301 law.

Those contentions simply miss the point 

entirely. Whether the wori "arbitrability" has one 

meaning or two or four is quite irrelevant. The 

controlling fact is that we conteni that the parties have 

agreed that disputes over layoffs are not to be decided 

by an arbitrator, and this one is no different, and that 

is what the parties have contracted.

We think, we are right on that issue. We think 

the language of the contract and the bargaining history 

squarely support us. The union, on the other hand, 

thinks we are wrong, and tie anion also relies on 

bargaining history. But right or wrong, we are entitled 

to our day in court on that issie, and to date we have 

not had our day in court on that issue.

QUESTION* Mr. Lee, I can't let you go through 

an entire argum eat without interrupting.

MB. LEE* I was wondering if that was going to 

happen, Justice Stevens. I was betting on you as the 

possibility.

QUESTION* I have to raise this question that 

your argument troubles me with. You start out with your 

three different issues and say the ultimate issue is 

whether the contract, I guess you are sayincr, pre ents 

the company from laying off workers in Chicago when there

13
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is no shortage of jobs in Chicago.

I 3U3PD33 if you describe that as the ultimate 

issue, you are saying that there can be two views of 

whether the contract so permits.

SR. LEEi Exactly .

QUESTION; If there are two views of what the 

contract could mean, are you not conceding that the issue 

is arbitrable and therefore, although the Court of 

Appeals adopted the wrong rationale, that your opponent 

is right on the issue of arbitrability?

SR. LEEi No, I am really not, and so long as 

you carefully distinguish between that issue and what I 

prescribe, what T detailed as the second issue

QUESTIONS Right.

HR. LEEi -- then that really provides the 

answer to the case. The issue here is, the issue here is 

whether the Court should have decided not whether there 

are two possible views as to who is right on the 

contract, but rather whether the parties in negotiating 

this contract intended that that particular issue was to 

be arbitrated.

Let me see if this is more helpful, because I 

realize that this is a difficult problem, and yet I think 

at the and of tha lay it really is not difficult.

QUESTION! What I have in mind, of course, is

11
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the language of Article VII 

failed to settle by negotia 

with respect to the interpr 

seems to me there is a diff 

adversary as to meaning of 

issue. That is what I am - 

QUESTION: See if

respect to the question of 

lay — whether the company 

lay off workers at a Chicag 

lack of work.

You would look at 

contract, and you would be 

contract that were related 

the evidence that as put f 

Circuit was first of all th 

says that management functi 

and then there is the quest 

overrides that, tut even mo 

York Court of Appeals judic 

under this particular contr 

predecessor of it, aLl layo 

of employment decisions are 

Following

and it is set for in

I of the agreement, they 

tion* Differences arising 

station of the contract. It 

erence between you and your 

the contract on the ultimate

this is helpful to you. With 

whether there was authority to 

did or did not have power to 

o location where there was no

certain provisions of the 

looking for matters in the 

to that. Here, by contrast, 

orth before the Seventh 

e language of Article IX which 

oils are not to be arbitrated, 

ion of whether Article XX 

re was the matter of this New 

ial decision which said that 

act, or at least the 

ff decisions, all termination

shows,

in the joint

non-arbitrary .

that, the bargaining history 

the record, and indeed 

12

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (K02) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

appendix in this case, that the parties went into 

bargaining of a new contract within months after that 

decision came down, and the union insisted on, in effect, 

overruling that Sew York Court of Appeals decision, and 

they succeeded partially.

They identified three — excuse me, four 

separate types of termination decisions, and in Article 

XXII of the contract. Article XXII of the contract makes 

discharges, dropping and relieving, subject to 

arbitration, but not layoffs.

Now, those are tie kinds of issues that would 

be considered in connection with whether it was 

arbitrable. They woald ha/e nothin? to do with the issue 

whether there was or was not a right to lay off when 

there was not -- vary often there is a real temptation to 

confuse those two issues, and that is why you have a 

split in the circuits on this issue.

Rut T think at tie end of the day if you ask 

yourself what kind of evidence is it that is really 

relevant to the ultimate merits issue and what kind of 

evidence and what kind of arguments is it that is 

relevant to whether the parties intended that issue to be 

arbitrated, they are usualLy suite separate.

Now, I will say that this Court did say in 

Warrier and Sulf that it may be necessary on occasion in

13
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considering, in the liscnacge of the judge's 

responsibility —

QUESTION* Are you asking us in effect to 

overrule Carrier and Gulf?

MR. LEE* Of course not. Of course not. I am 

simply saying that Carrier and Gulf said that you may 

have to consider the merits, but what I am saying is that 

it will frequently be necessary. In short, the Seventh 

Circuit has committed an error. Really, in the final 

analysis I think wait tha respondents ara asking is that 

this Court do the job that should have been dene by the 

Seventh Circuit ami dacide tha issua of arbitrability 

itself. We would urge that this Court not do that. It 

is not one of the questions presented. It hasn't been 

briefed, and this Gourt functions best wnen it receives 

the issues that come before it after those issues have 

gone through tha refining process of lower court 

d ecisicns.

QUESTION* Mr. Lee, would you care to comment 

on the position taten in the amicus brief filed by the 

National Academy of Arbitrators?

MR. LEEs Well, they of course point out first 

of all that what the Seventh Circuit did was a dangerous 

position. Then th?:' urge basically that there are four 

possible different meanings of the word "arbitrability,"

14
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and they urge that we ought 

"arbitrability" in rannarti. 

jurisdiction of the arbitra 

the courts.

Sy response to tn 

I think it is unnecessary, 

decision in this case, baca 

phrase has one meaning or t 

matter is, we have never ha 

whether these parties intei 

arbitrated or not.

And finally, I tn 

the reason it would be a bi 

the word "arbitrability" ha 

look through this Court’s i 

since Carrier and Gulf, and 

judgment that a mart makes 

the arbitrator has jurisdic 

QUESTION* Well,

the terminology as the subs 

SR, LEE* Well, b 

their position is similar t 

you can interpret from some 

court used that it perhaps 

issue, and my answer to tha

no longer to use the word 

on with -- meaning the 

tors which is to be decided by

at is twofold. The first is, 

quite unnecessary to the 

use regardless of whether that 

hree or for, the fact of the 

d a judicial decision on 

led this dispute to be

ink it would be a bad idea and 

d idea is that over the years 

s become a word of art. You 

ecisions, every one of them 

it is used as meaning, the 

to determine whether or net 

tion .

I wasn’t as concerned about 

tance of their position, 

asically the substance of 

o Mr. Gold’s, and that is that 

of the words that the lower 

did decide the arbitrability 

t is twofold.
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The first is, I don't think there is any way 

that in any objective reading of the Seventh Circuit's 

opinion you can conclude that that court did give us the 

judicial judgment tD which we are entitled. Tf that 

court had decided arbitrability, there would have been no 

reason to label its holding an exception to the general 

rule.

If it had decided arbitrability, then it would 

not have needed to make the candid confession that what 

it did was inconsistent with Wiley and Sons. If it had 

decided arbitrability, it would not have needed to say 

that the District Court properly eluded consideration of 

parole evidence.

ft nd certainly if it had decided arbitrability 

it would not have ordered that the company is ordered to 

arbitrate the arbitrability issue. But in any event, 

even if I am wrong on that, certainly at the very least 

that question is a serious one.

The Seventh Circuit's error that everyone 

agrees on needs to be corrected, and the case needs to be 

sent back to the Seventh Circuit, and if it is correct 

that the Seventh Circuit remanded something that I cannot 

believe their opinion did, then there will be ample 

opportunity on that occasion for tnem to say so.

QUESTION* Hr. Lee, I take it you do not

1 o
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disagree with the Academy’s amicus brief that the 

decision of the jurisdiction is for the court, not the 

arbitrator.

MR. LEE; That is exactly right. That is

correct.

QUESTION; And tie court shouli not undertake 

to try to give some guidance to the arbitrator on how the 

merits shouli be decided. On that you, I am sure, agree.

MR. LEE; Yes, we do, Mr. Chief Justice.

Thank you.

CHIEF JUSTICE BUR GER; Mr . Gold.

ORAL ARGUMENT OF LAURENCE GOLD, ESC.,

ON 3EHALF OF THE RESPONDENT 

SR. GOLD; Mr. Thief Justice, and may it please 

the Court, the petitioner's claim aere is that both the 

District Court and the Court of Appeals failed to fulfill 

their judicial functions in determining whether or not to 

order arbitration of the union’s grievance in this case.

And in order to evaluate that claim, it seems 

to aa one has to in a bit nora detail than petitioners do 

and with a closer attention to the nature of the case 

determine what under this Court's precedence the lower 

courts were reguirad to do.

We do not, and we ha . e made it pl ain, agree

wit.n avary word tna Eavanti Circuit used in stating i

17
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views, but this is not tha high coact of linguistic 

purity, and the question is whether in substance the 

Court of Appeals got it right.

QUESTION* You ace concerned, I take it, only 

with tha result, not how they got there.

MR. GOLD; Well, we are concerned that we are 

abla to damonstnta to you that thay did get to the right 

place, and obviously, given the function of this Court, 

we are concerned to be of what aid we can in assuring

that both tha casalt and tie w ord s ICS ci gh t har s •

QUESTION* What you mean, I gue SS / is. it is

harmless error case.

MR. GOLD* We think tha t the Co urt of Appeals

made this in some ways harder than it rea 11Y is, and we

think it would be unfortunate if that led to rad ical'.y

expanding the cola of tha roucts in this ecror, but in 

the final analysis we think that what the Court of 

Appeals did and equally as important what the District 

Court did is exactly what they should have done under the 

Steelworkers Trilogy, given the nature of the agreement 

here and tha nature of tha contentions that both sides 

have made.

QUESTION* I taka it, Mr. Gold, you fael that 

there is less here than meats the eye.

MR. GOLD* Yes, yes. We do. We do indeed.
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And it is i wonderful illas

QUESTION* Which 

your adversary.

HF. GOLD; Thafs 

agree on the fact that tha 

ought to move on to arbitra 

harmony here.

What the case doa 

labor area particularly whe 

as company counsel is here, 

from 1982 to 1986 by determ 

dance on the head of the wo 

layoff questions could have

With all those pr 

the former Solictior Genera 

red brief, we set oat Artie 

Article VIII is entitled to 

the national union and the 

negotiation any differences 

interpretation of this cont 

obligation hereunder, such 

that such dispute is not ex 

other provisions of this co 

grievance procauures as to 

exhausted, be referred upon

tration.

is sort of the position of

right, and if we could only 

substance of this dispute 

tion, there would be great

s illustrate is that in the 

n company counsel is as able 

a matter can be stretched 

ininq how many angels will 

rd "arbitrability" when these 

been decided by 1983. 

eliminaries and kind words for 

1, on Page 9 of our brief, the 

le VIII of tha contract, and 

arbitration, and it says if 

company fail to settle by 

arising with respect to the 

ract or the performance of an 

differences shall, provided 

eluded from arbitration by 

ntract, and provided that the 

such disputes have been 

written demand of either 
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party to an impartial, arbitrator mutually agree! to by 

both parties.

This is what is called a standard form broad 

arbitration clause. Exactly the kind that was before the 

Court in the Steelworkers Trilogy. By its term, any 

difference between the parties is subject to arbitration, 

and there is a proviso that there are provisions in the 

contract which exclude disputes which would otherwise be 

subject to arbitration.

And we note some express exclusions, none of 

which the company relies on here. Rather, in its answer, 

and at least until the reply brief to this Court, the 

company put it money on Article IX of the agreement, 

which we set out at Page 11 of oar brief with different 

emphasis than in the company’s brief, but otherwise word 

for word as it is in the contract, and tnat provision in 

its pertinent parts says that the union recognizes the 

right of the company subject to the limitations contained 

in the provisions of this contract but otherwise not 

subject to the provisions of the arbitration clause to 

execcise the fucntiois of nanaging the business which 

involve, among other things, the termination of 

employment.

'low, the underlying claim by the union here is 

that Article XX of the agreement which we had set out

20
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earlier in our brief and is also set out in the Joint 

appendix which provides that when licic of work 

necessitates layoffs there will be layoffs in a certain 

way is a limitation on what management can do in managing 

a business.

The provision requires that there be a lack, of 

work it a particular place for management to be able to 

lay people off, and so the union's grievance here is 

predicated on Article XX, substantive provision which on 

its face can be read to linit what management does, and 

it is our view that that being so, Article IX cannot 

possibly be read as an express exclusion from the broad 

arbitration provision of Article VIII.

QUESTION* Nr. Gold, was your case argued this 

way before the Seventh Circuit?

NS. LEE* Yes.

QUESTION* And was your opponent's case argued 

the same way before the Seventh Circuit?

NR. LEE* I am sure that we will do this to 

each other, but the company's case has been argued in 

different ways. The company's case as stated in its 

answer and elaborated in its briefs rests on Article IX.

QUESTION* But, you know, if the company's 

argument was presented in those terms to the Seventh 

Circuit, your argument was presented in the terms you
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have just presented to us. I dare say both of you were 

astounded to get the Seventh Circuit's opinion.

MB. GOLD; I couldn't have been astounded 

because I wasn't participating at that point.

(General laughter.)

MB. GDLD; But it is very difficult for us to 

understand why the Court of Appeals elucidated its 

reasons in this way.

QUESTION* You are saying the agreement -- the 

court should have said this issue was arbitrable and the 

company is saying the court should have said this issue 

is not arbitrable? The Court of Appeals doesn't say 

either one.

MR. GOLD* It depends -- we didn't say that the 

Court of Appeals should have said that the issue is 

arbitrable. I do agree with counsel for the company that 

this camelion-lifee word "arbitrable" which is something 

like what first year law students in civil procedure 

learn about the word "jurisdirtion" is part of the 

problem.

Our claim is and always has been that under the 

standard set out by this Court in the Steelworkers 

Trilogy an order to arbitrate should have Issued. We say 

that for two different reasons, one of vhioh rests on the 

American manufacturing part of the Steelworkers Trilogy
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and the other, and the more directly relevant in my view, 

on the Warrier ani Gulf rase.

What we are saying particularly based on 

Warrier ani Gulf is that the court's function when you 

hava a broad arbitration clause of this kind is to 

determine whether there is some clear exclusion of the 

union’s grievance is tha union franas its grievance from 

arbitration.

QUESTION* But that wasn't what the Court of 

Appeals said, and that wasn't its reasoning either.

NR. GOLD: I wish that I could be more certain 

of what the Court of Appeals' reasoning was, because 

there are portions of tha opinion which indicate that it 

went through — the Court of Appeals went through every 

correct element of the analysis, but I agree with you 

that the language of the opinion, by talking about 

leaving arbitrability to the arbitrator and so on makes 

this a harder case than a rasa whirh arose 25 years after 

Warrier ani Gulf should be, and we are not asking the 

Court in any way, shape, or form to add to that 

unfortunate confusion.

QUESTION: Are you really just arguing that you

want an affirmance on a different ground?

HR. GOLD: What we are arguing is that we want 

an affirmance on tie ground of the --
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QUESTION'; Any ground you can get.

NR. GOLD: On any ground we can get. 

(General laughter.)

NR. GOLD; But v; are arguing that we are

entitled to an affirmance of the order. We think we are

entitled to an afficnance on the ground sta ted b y the

District Court, and we are not at all clear that the

Court of A ppeal s rationale or even its read ing of the

District Court's opinion is the most sensible and 

straightforward one. There is a footnote in the Court of 

Appeals' opinion — I thin* it is Footnote h in the 

petition, Page 3A of the certiorari petition. Although 

there is some ambiguity as to whether the District Court 

ordered arbitration of the dispute itself or arbitration 

of the arbitrability issue, we think the latter is the 

fair reading of the order. I don't think it is the fair 

reading at all. I don't understand how this happened.

QUESTION; Of course, if an arbitrator was to 

live up to the Court of Appeals' judgment, he would first 

have to consider arbitrability.

NR. GOLD; But —

QUESTION; Wouldn 't he, under the juig men t?

MR. GOLD; Yes.

QUESTION*. All right.

MR. GOLD; But arbitrators always have , and
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arbitrator as we point out —

QUESTIONS Kell, I know, but only after a court 

has sail it is arbitrable.

SR. GOLD* Only after a court —

QUESTION* And tie court never said that.

NR. GOLDs That is right.

QUESTIONS So you would be asking for a 

different judgment.

NR . GOLDs I gues s if , 3.3 i 3 contrary to all

experience, I was to get ex acti y what I wanted, I would

ask that tn a folio* Lag port ion of the Court of A ppeals

judgment be a ff irmed . The order of the District Cour t

therefore affirmed

QUEST ION s Where are yo u readin g?

NR . ■J OLDs And to en the re is a se mic ol on

goes o n to sa y the company is ord ered to ar bitra te

ar hi tr a b ili ty i ssue . You c an rea d that a s addin g

someth in g or ta king somethi ng a wa y. I am n ot gu it

clear. But the District Court —

QUESTIONS Do yoi have any guarrel with the 

District Court’s statement of it?

NR. GOLDS No.

QUESTIONS If they had affirmed on the District 

Court’s opinion, everyone -- perhaps not Nr. Lee, but at 

least we would have a clearer set of reasons, wouldn’t

25
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we?

SR. GOLD; Yes, I agree with that entirely, 

Chief Justice, and we would have a clearer body of law 

exactly where it stood, I think., before the Court of 

Appeals — the Court of Appeals added these words. I do 

want to pursue the point that Justice White made, though, 

because it is something that we discuss as the final 

point in our brief.

It is a fact that Warrier and Gulf creates a 

presumption, and it says that the courts in these kinds 

of complex cases where arbitrability is one side of the 

coin and the merits of the other side of the coin, and 

the parties, really, by the way they have written the 

agreement, have male questions of arbitration and 

questions of the merits turn on many of the same 

considerations are not to be trapped into using scarce 

judicial resources to determine whether or not the 

union’s grievance at the bottom is meritorious, but 

rather the test is whether or not it can be said with 

positive assurance that this whole dispute should not be 

decided by an arbitrator.

That is in the final — tie very phrasing of 

the test indicates that is not a final determination, and 

in Warrier and Gulf on remand to the arbitrator the 

arbitrator made, for want of a better term, an
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himself that notarbitrability determination. He assured 

only could it not be said with positive a 

the matter was ex cl a led/ bit really that 

wanted him to answer the merits question, 

did he 30 on to deride t.ie merits questio 

QUESTIONS Shat would you say, 

a district judge in the first instance be 

with a demand for arbitration under a. con 

district judge says this is facially, obv 

frivolous, nonsense, ani I am not going t 

arbitration? Could he do that?

MR. GOLD: That would be the, t 

to the Cutler Hammer case and where matte 

the Steelworker Trilogy, and wiere, at le 

reply brief in this Court, the company wa 

us in this case, because tie company's ul 

is, and it has to be given the language o 

the contract, has to be that ‘.here is no 

contained in the provisions of this contr 

ability to make layoffs.

But the union's claim is that t 

limitation, and the union says where the 

The union's claim is that the limitation 

XX, and that cl a in nay be right and it ma 

There are people in the union, as some of
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show, who are little 

that doesn’t mean tha 

terms of the national 

industrial peare, or 

have the courts look 

the same depth as the 

and that is why tha H 
proper one, and that 

The rompLii 

get its day in court, 

staniard is. The rom 

because on the faca o 

one other point I wan 

early Mew fork Coart 

QUESTIONS

am not sure you reall 

MR. GCLDs 

QUESTION;

long after the Trilog 

and says this is utte 

going to bother anybo 

the arbitrator deride 

MR. GOLDs

Court’s derisions m3 

makes arbitration the

weak-Kneed about this 

t it makes a particle 

labor policy, in term 

in terms of judirial r 

into precisely the s am 

arbitrator is going t 

arrier and Gulf approa 

brings me back to wher 

at here is that the co 

That depends what th 

pany did get its day i 

f this contrast, and t 

t to cover, and with r 

of Appeals rase — 

Before you get to that 

y responded to my gues 

Oh, I apologize.

No* let’s bring us up 

y. The district judge 

rly frivolous nonsense 

dy. Can he do that, o 

that?

I believe that he must 

in light of Serti on 2 

preferred means of se 
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dispute had the arbitrator decide it.

QUESTIONS And the terms of the contract.

KB. GOLD; And the terms of the contract. Have 

the arbitrator decile it. That is what the arbitrators 

are for. Onions are not perfect in determining what is a 

good grievance and a bad grievance. The whole theory of 

the system, as the court explained, is to have these 

matters determined by the arbitrator, whether or not the 

union has a meritorious claim, as long as, as in this 

case, there is a standard broad arbitration clause, and 

the company cannot demonstrate, as they are required to 

do by the language of this contract, that there is any 

exclusion of this kind of Article XX claim from the 

provisions of tie arbitration clause.

Now, :he company would read a case called In Be 

Western Electric Company, which is a 1951 and *52 case in 

the New York courts as precluding the arbitration of the 

grievance here. First, let me say that the only opinion 

in In Re Western Electric Company is a four-paragraph, 

very short paragraph opinion by the trial judge.

Both the Appellate Division in New York and the 

Court of Appeals in New York issued orders without 

decisions, and what is printed in the joint appendix is 

reporters’ notes of the arguments of the parties rather 

than any decision of an Appellate Court.
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QUESTION* Er. Go 

argument, we wouldn't be af 

we would be modifying his j 

MR. SOLD; I woul 

you would be clarifying, an 

would be modifying.

QUESTIONS You wo 

MR. OOLDs Yes. 

QUESTION; — pro 

arbitrator to decide arbitr 

MR. GOLD* Eight. 

QUESTIONS Now, 

you think you are entitled 

a respondent?

MR. GOLD* Yes, I 

QUESTION; Becaas 

judgment. You are getting 

MR. GOLD; Justic 

not getting a thing more tn 

what arbitrators — arbitra 

Appeals was ordering the ar 

arbitrators did not do, it 

have a problem along the li 

QUESTION; On tha 

modify the judgment at all.

Id, if w e boug ht your

firming the Co ur t of Appe a Is ,

udgmen t to som e exten t.

d say th at at th e vary least

d I think in a 11 hone sty you

uld be s trikin g out that one -

vision t hat di re cted the

ability.

ou didn* t cros s-petit ion. Do

to make th i s a rg ument just as

believe that —

e it doe s chan ge the

more tha n you go t.

e White, we ha ve no -- we ire

an we ha d bef o re in terms of

tors do. If t he Court of

bitrator to do s omething that

would se am to me that we would

nes you --

t theory then yo u shouldn ' t
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MR. GOLD; But that is why -- 

2UESTI0Ni I kno< , you want through this a 

while ago. I guess I didn’t —

NR. GOLD; No, but that --

QUESTIONS I just wanted you to play it over

again.

(General laughter.)

NR . GOLDS No, but that is why I was doing more 

than -- I hope I was doing more than being unresponsive 

or playing games and try aid answer your question. As we 

elaborate in the brief, we are not quite certain what the 

Court of Appeals meant when it said that the arbitrator 

is to decile arbitrability.

He do know this much. Hhat the Court of 

Appeals should have lone is go through the analysis it

did go through —

QUESTIONS That you have just gone through.

SR. GOLD*. Right, and say the grievance is

order»! arbitrated. We don’t think that the Court of

Appeals iii any harm.

QUESTIONS If it had gone through this routine

that you say it should have, either way it would have 

come out, the case probably wouldn’t be here.

SR. gol:i I believe that —

QUESTIONS Well, may I ask --
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QUESTION* So why should we sit to go through 

this routine now? Because it is here, I guess.

SR. SOLD: I didn’t get a vote on the 

certiorari.

(General laughter.)

Q U E ST 10 N * Well, Sr. Gold, I taka it the last 

sentence of Judge Grady's order is entirely satisfactory 

to you, isn't it?

HR. GOLD* Yes.

QUESTION* And you would just like us just to 

do that, and that is the end of the case. Is that it?

HR. GOLD; 

QUEST ION*

to be that the Sevent

wrong reasons, or not 

HR. GOLD* 

QUESTION*

HR . GOLD* 

QUESTION* 

MR. GOLD* 

QUESTION*

was affirmed by the C 

NR. GOLD;

am in a quandary on h 

QUESTION*

Yes .

I take the essence of your argument 

h Circuit was right for perhaps the

Right.

-- for all the right reasons.

Not all the right reasons.

Well, before -- 

Yes.

Befoce I leave you, that sentence 

ourt of Appeals.

That is correct, and that is why I 

ow to answer Justice White's -- 

What does Judge --
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QUESTION* Defendant is ordered to arbitrate

the jrievin:3 , period 

SB . GQLQs 

QUESTION; 

MH. GOLD; 

along and says —

QUESTION*

arbitrator has got to 

MR. GOLD*

It says the order of 

affirmed.

QUESTION* 

HR. GOLD* 

QUESTION* 

HE. GOLD*

the arbitrability Lss 

QUESTIONS 

MR. GOLD*

happy and perhaps the 

clerk, would have been 

the docket if that ma 

QUESTION*

moment to the Western 

t h _ t it is not a very 

opinion. But as I un

Is what the District Judge said. 

Well, I know. Yes.

Then the Court of Appeals comes

The Court of Appeals said the

do so mething else.

No, but first it said two things

the District Zourt is therefore

Right.

Semico Ion .

Yes.

The company is ordered to arbitrate 

ue.

Yes.

Now, certainly wa would have been 

Court would have been happy and the 

happier if — in terms of managing 

terial after the —

Mr. Gold, can I take you back for a 

Electric case? You were telling us 

impressive body of judicial 

derstand your opponent 's use of it, 

33

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

he is not so much talking about it as a legal authority 

but rather as sort of a factual interpretation of the 

identical provision in the agreement that is at issue 

here.

And my guestion to you is, do you think it is 

permissible in doing what a judge is supposed to do on a 

case like this to jo beyond the four corners cf the 

agreement and look at bargaining history and factual 

matters such as that?

WR. SOLD; The court in Carrier and 3ulf said 

that if the party resisting arbitration can make a — I 

wanted to use the exact words — a specific collective 

bargaining agreement may exclude contracting out from the 

grievance procedure or a written collateral agreement may 

make clear that contracting out was not a matter for 

arbitration, and then I will skip something. Tn the 

absence of any express provision excluding a particular 

grievance, we think only the most forceful evidence oi 

the purpose to exclude can prevail.

low, the court doesn't say what the most 

forceful evidence is, but we would argue that it doesn't 

make a scintilla of sense to have what happened here 

happen in this type of proceeding, and I do think that 

the answer is in an agreement of this kind which says 

except as excluded in the contract for the parties to get
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into 10,000 pages

QUESTION’; What if this agreement turned out to 

be the case on all fours as far as the factual pattern, 

you know, moving people from one place to another, and 

there was another Letter tiat said this is the way we 

have always interpreted this particular article for the 

last 20 years throughout tie country and the union 

agreed. Could they put that kind of evidence before the 

judge?

KR. SOLD; Yes. I really don't

QUESTION; I know you don't think it’s this 

kind of evidence. I am not suggesting that.

KR . GOLD; Yes. Well, I think it would be 

formalism of a high degree to say that the only thing you 

can lock at are the words of the agreement, but the 

common sense of the matter is that what, the court seems 

to have had in mini in Warrier and Gulf is that it be a 

clear, plain exclusion. The kind of side agreement you 

talk about is a clear, plain exclusion.

The problem from the company's standpoint with 

this earlier arbitration and the subsequent bargaining 

history is this. It was a different article of the 

contract. The dispute in In Re Western Electric and the 

New York courts pertained to Article XXII, which had to 

do with disciplinary actions by the company, and the

35

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

1f

9

20

21

22

23

24

25

method of the trial judge in New York was to evaluate 

whether there was anything in Article XXII which the 

union was relying on which provided a basis for a 

meritorious grievance.

Sor his method is exact — and he relied on 

Cutler Hammer. His method was to make the judicial 

inquiry, which this Court says that under Section 301 one 

is not to make, and the subsequent bargaining history had 

to do with changes in Article XXII. The company chose 

what to put in from that bargaining history in the joint 

appendix, and it is wholly opaque, so the court below was 

right, we think, in saying that insofar as this evidence 

does anything, it goes to the merits of the union’s 

Article XX complaint in a proper post-Steelworkers 

Trilogy situation. That is a question for the 

arbitrator. We are not going to bother about it. And we 

do not think that it tips the scale.

So 1 do think that when you put aside the 

choice of words and get to the substance of what the 

District Court did and the Court of Appeals did, the 

company made all tie arguments it had about Article IX, 

about the underlying New York case, put in all this 

material about bargaining history, and the plain fact of 

the matter is that after it was done, the District Court 

and the Court of Appeals were correct, under this Court’s
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test, unless it may be said with positive assurance that

the arb itration claa 38 is n

interpretation that covers

matter should go to arbitra

is. 11 would be a h elp to

in the future to cla r i f y th

limited function.

On the oth er hand

ask is to invite the courts

amorphous opaque sho wings t

to assu re that these matter

arbit r a tion insteal turn in

QUESTION: Mr . Go

QUESTIONS When y

help to the labor bar, woul

e ve ryb oiy?

NR. GOLD* Yes .

QUESTIONS Mr. Go

questio n?

MR. GOLDs Yes.

QUESTION* I take

by the Court of Upoe als her

stayed, according to the —

MR. GOLDS Yes, n

is correct.

ot susceptible of an 

the asserted dispute, the 

tion. That is where this case 

the labor bar and to the Court 

at the courts have that

, to do what the petitioners 

deeply into the kinds of

hat th e com pan y made her e, and

s w hich should g o to

to a was te of ju dicia 1 t im e .

Id —

ou siy t hat the labor ba r, a

dn* t the. t be a h elp t o

Yes , in? eed .

Id, covl d I ask you a

it no mandate has been issued 

e. I think it has been

y colleague says that that.
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QUESTION Someti

different from the final wo 

opinion. And I wonder what 

Court of Appeals had enters 

we don't know, do we?

HR. GOLD* No. I 

formal separate mandate on 

labor bar, Chief Justice, I 

of these disputes --

QUESTION* Of goo 

SR . GOLD* — not 

QUESTIONS Very w 

(General laughter 

CHIEF JUSTICE BUI 

anything further?

ORAL ARGUMENT 0 

ON BEHALF OF THE 

SR. LEE; Very br 

The strongest sta

favor of Mr. Gold's positio 

it is that he wants to do w 

is uncertain what the Court 

Court of Appeals said.

QUESTION;. If the 

QUESTION; Or wha

mes a mandate is a little 

rds of the Court of Appeals 

would have happened if the 

d a judgment and mandate, but

am advised that there was no 

that issue. When I said the 

meant parties on both sides

d will.

just union counsel, 

ell.

.)

GE3 * Mr. Lee, do you have

F REX E. LFE, ESQ,,

PETITIONER - REBUTTAL 

iefly, Hr. Chief Justice, 

tenant that ran be made in 

n before reforming or whatever 

ith this opinion, is that it 

of Appeals did and what the

t it would do.
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MR» LEEi Or what it would io if it had the

case.

QUESTION: If it were passible ta t3ke an

appeal directly from the District Court here, would you 

have undertaken ta bring tie rase here?

MR. LEE* Well, what we are entitled to, of 

course, Mr. Chief Justice, is in any event an Appellate 

Court review of what the District Court lid .

QUESTION* Well, let’s suppose the Court of 

Appeals, then, to shorten it, said we adopt the opinion 

of the District Court.

MR. LEE* fes, we would have, Mr. Chief 

Justice, because I disagree as the Seventh Circuit 

disagrees with Mr. Cold’s reading of the District Court's 

opinion.

Now, at tie very least wiat you have is eight 

pages worth of opinion that is going to go into the 

Federal Reporter aud has same very bad law in it, and 

that is the reason that this Court granted certiorari.

QUESTION* Mr. Gold doesn’t defend it.

MR. LEE: That’s right, and Mr. Cold doesn’t 

defend it. Now, under those circumstances, it is 

obvious --

QUESTION* Or at least luk-warm.

MR. LEEi Well, and when you get a lukewarm
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defense, you know that he doesn’t really defend It.

QUESTIONS He is defending the result.

MR. LEE; That is correct. Under those 

circumstances, the Seventh Circuit’s opinion just has to 

be reversed, and so it has to go back.

QUESTION; We don’t reverse opinions.

MR. LEE; That's correct, the judgment has to 

be reversed, and aider those circumstances the Seventh 

Circuit is going to have the opportunity on remand to say 

what it really meant and to write a very fine order that 

will do just exactLy the right thing.

Now, the second point is, it simply is not 

correct that tie Seventh Circuit got to the right place 

by the wrong route, even if you could ignore the harm 

that it did along the process of going through the 

route. We are entitled, aid everyone in this courtroom 

agrees that we are entitled to a judicial judgment, and 

we have not had it.

The Court of Appeals in clearest possible 

English language says the District Court properly avoided 

consideration of the extensive parole evidence regarding 

bargaining history. In our view. Justice Stevens, the 

real upshot of that Court of Appeals opinion, and 

particularly the bargaining history that came after it, 

and I won’t review it, it is there in the joint appendix,
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is tantamount to the very thing, the very hypothetical 

that you are mentioning, that this really is that 

separate side collateral agreement, that this is what we 

meant all along.

QUESTION* But you would agree, would you not, 

that the bargaining history ought to relate to the 

question whether the dispute is arbitrable rather than 

the merits of the dispute?

KR. LEEt Exactly, and there is not one word, 

not one word in thit bargaining history that pertains to 

whether the company does or does not have the right tc 

layoff when there is no lack of work in Chicago. It has 

nothing to do with that. So that maybe we are right. 

Maybe we are wrong. But our view as to the significance 

of that bargaining history is that it is this collateral 

agreement. It is the separate letter that says this is 

the way we have always understood it, and we are entitled 

to :.ur day in court on that issue.

I started out by saying it is a simple case.

It has now been evsn more simplified. The choices are 

either reverse the Court of Appeals or rewrite its 

opinion in the event you select —

QUESTION; ftnd reform its judgment.

MR. LEE* -- and reform its judgment, and in 

the event that you elect to rewrite its opinion, I have a
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number of suggestions as to how that could be done.

CHIEF JUSTICE SURGES; Thank you, gentlemen. 

The case is submitted.

(Whereupon, at 2;50 o'clock p.n., the case in 

the above-entitled matter was submitted.)
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