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IN THE SUPREME COURT OF THE UNITED STATES

---------------- - -x

EDWARD S. MURRAY, ACTING s

DIRECTOR, VIRGINIA DEPART- z

MENT OF CORRECTIONS, *

Petitioner, z

V. i No. 84-1554

CLIFFORD K. CARRIER :

------------- - - ---x

Wa shington, D.C.

Tuesday, Tanuary 21, 1986 

The above-entitled matter came on for oral 

argument before the Supreme Court of the United States 

at 11*49 o'clock a.m.

APPEARANCES;

JERRY P. SLONAKER, ESQ., Senior Assistant Attorney 

General of Virgiiia, Ricimond, Virginia; on behalf 

of the petitioner.

ANDREW L. FREY, ES}., Deputy Solicitor General,

Department of Justice, Washington, D.C.; on behalf 

of the United States as amicus curiae in support 

of the petitioner.

SHERMAN L. COHN, ESQ., Wasaington, D.C.; on behalf of 

the respondent, appointed by this Court.
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CONTESTS

ORAL ARGUMENT OF

JERRY P. SLONAKER, ESQ.,

on behalf of the petitioner 

ANDREW L. FREY, ESQ.,

on behalf of the United States as 

amicus curiae in support of 

the petitioner 

SHERMAN L. COHN, ESQ.,

on behalf of the respondent, 

appointed hy this Court
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PROCEEDINGS

CHIEF JUSTICE BURGER; Ws will hear arguments 

next in Murray against Carrier.

Sr. Slonaker, I think, you may proceed whenever 

you are ready.

ORAL ARGUMENT OF JERRI P. 3L0NAKEP, ESQ.,

ON REHALF OF THE PETITIONER 

SR. SLONAKSR; Sr. Chief Justice, ani may it 

please the Court, this case presents two questions the 

resolution of which will have a profound effect on habeas 

corpus litigation. The first question is whether 

attorney error resulting or flowing from inadvertence or 

ignorance but not rising to the level of ineffective 

assistance of counsel constitutes cause under Sykes to 

excuse a procedural defect.

The second question is whether habeas corpus 

relief can be obtained from the federal courts by 

asserting attorney error was caused when that vary same 

form of cause is recognized in the form of ineffective 

assistance of counsaL by a state court, and the 

petitioner has never presented any suggestion of 

ineffectiveness to the state court to determine whether 

that court may excuse the default and address tie merits.

I realize the Court is familiar with the facts, 

but there are a few facts T want to menti on ani
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emphasize. Prior to Carrier’s trial, 1977, for the 

offense of rape and abduction, and again during the 

trial, his defense attorney moved for discovery of the 

victim’s statement made to the police. The prosecutor 

took the position that the statement is not favorable to 

you, so you are not entitled to receive it, but I am 

entirely willing to have the state trial judge consider 

it in camera.

Judge Lamb was then assigned to hear the case, 

and he considere it in camara. At the reguest of the 

defense attorney he compared that statement with the 

preliminary hearing testimony of the victim, looking 

specifically for inconsistencies. But there was a second 

trie 1 judge who considered the statement. Judge Lamb was 

replaced by Judge 3wen.

When the discovery request was renewed at 

trifil. Judge Owen reviewed it in camera, and before he 

ruled on the discovery reguest, he listened to the direct 

examination testimony of the victim. After hearing that, 

he denied the reguest, finding the evidence was not 

favorable or exculpatory to the defendant.

The next factual point I want to mention, he 

defaulted on appeal in the sense that he did not raise a 

discovery claim on direct appeal although he had assigned 

it among many other errors in his notice of appeal filed

4
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in trial coart, bat be lid 

About one year af 

was completed — nji T say 

including the denial of cer 

Carrier filed a pro se haba 

state court, but he waited 

alleged his discovery claim 

dismiss that petition, sayi 

substitute for direct appea 

your claim on direct appeal 

leave it there. We said yo 

it considered on habeas cor 

absence of additional alleg 

Carrier proffered 

proceedings were completed, 

review of the dismissal of 

stated in the commonwealth* 

QUESTIONS Excusa 

HR. SL0SAKER» Ye 

QUESTION Did yo 

it among a number of other 

but he did not press it by 

HR. SLONAKER; Th 

QUESTION-. Is tha 

the consequence of that und

not pursue that on appeal, 

ter the direct appeal review 

one year later, I am 

tiorari by this Court — 

as corpus petition in the 

almost one full year. He 

. The commonwealth moved to 

ng that habeas corpus is not a 

1. You could have asserted 

and did not, but we didn’t 

u are foreclosed from having 

pus under Virginia law in the 

ations explaining tha default, 

none. After t? e state habeas 

including the • ppellate 

his petition for: tha reasons 

s motion to disriiss -- 

me.

s.

u tell us that he had asserted 

grounds of appeal initially, 

brief. Is that it? 

at is correct.

t under Virginia law? What is 

er Virginia law?
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SR. SLONAKER* At that time it was required 

that your issues be assigned in the notice of appeal. 

Now, that is no longer Virginia law, but it is 

significant --

QUESTION* He did that?

SR. SLONAKER: Ha did that.

QUESTION* Yes.

HR. SLONAKER: And that is the first step 

toward having appellate review, but that is only the 

initial step. Typically what defense attorneys do — I 

am sure this is true in other jurisdictions --

QUESTION: Sell, may I ask, what is the

Virginia law? Was he required to brief it after he 

listed it in his notice of appeal?

NR. SLONAKER* No, sir, not at all.

QUESTION: And tie failure to brief is what?

What is the consequence?

NR. SLONAKER: Tie failure to brief that issue 

means that the issue is lost, because only claims that 

are pursued --

QUESTION* When you say lost, do you mean

waived ?

HP. SLONAKER* Waived or defaulted, so it 

cannot be considered.

The first issue, as attorney error is caused,

6
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the commonwealth is not suggesting that if an egregious 

trial error is omitted by defense counsel such that a 

miscarriage of justice might result or would result, or 

that a fair trial would be denied, that relief should not 

be granted. Of course it should be granted and it would 

be granted by showing ineffective assistance of counsel 

for not pursuing that claim.

If you can't show your attorney was ineffective 

for admitting the claim, surely the claim is not 

sufficient to estaolish a denial of a fair trial. That 

is the purpose of the federal habeas review anyway, is to 

determine whether the petitioner receives a fair trial.

There is no magic in the fact that there is to 

be federal review. That is the essence of the review. 

This Court has already set -.he proper standard in the 

Strickland case to determine the effectiveness of 

counsel, reasonably effecti/e assistance.

It is a workable standard. It is a flexible 

standard. And it is a time-tested standard, but unlike - 

QUESTION: May I just ask one point about

that? I suppose for purposes of Strickland, we look at 

the effectiveness of counsel for tie trial as a whole.

We are not just focusing on a single omission or error at 

one point in the trial. We look at the wholt picture, 

right ?
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ME. SLONAKERx I realize. Justice O'Connor — 

QUESTION; And for the cause and prejudice 

inquiry and the argument you are making, would you have 

us focus on the performance of counsel at the trial as a 

whole, or would you concede that you have to focus on 

this specific complaint, this one alleged error, and ask 

if it was ineffectiveness in that narrower focus only, 

soma kind of clear failure to meet a reasonably competent 

standard as to a single error? I am confused.

MR. SLONAKERi I believe you would look in both 

cases at the whole performance, but the focus in each 

instance would be on the specific default or defect or 

deficiency of the attorney. I think a good example of 

this might be the Stokes case, which we cite in our 

opening brief, where the Supreme Court of Virginia found 

that an attorney was ineffective for not raising a 

Sandstrom defective instruction.

Now, that ioesn't mean you don't look at his 

performance overalL. In this context, on appeal, surely 

the Court would look to what issues he did raise, the 

relevant merit, so it really wouldn't be in isolation.

You don't ignore what else was done, but the focus would 

be on the particular deficiency as it would be in any 

allegation of ineffective assistance of counsel.

But the standard — I mentioned the Stokes

8
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case, and why I think this is so significant. The Stokes 

case, where the Virginia Supreme Court found the attorney 

was ineffective, would have been wholly bypassed, that 

is, the state courts would have been wholly bypassed in 

that situation under the Carrier rule of the Fourth 

Circuit if prisoner Stokes had elected to go directly to 

federal court.

All he would have had to do was go to the 

District Court, allege his defective instruction, and 

assert as cause that he had attorney error. Under the 

Fourth Circuit’s rule, there would be no requirement to 

exhaust state remedies because it is only a cause 

question. The state court would have been bypassed, 

would have htd no opportunity to address that problem.

This goes to the heart of the difficulty with 

the Fourth Circuit’s analysis.

2U£Sri0Ni May I interrupt again to get one 

thing straight in my mind before lunch comes? Under 

Virginia practice, as I understand it# he asserted this 

error in his notice of appeal but not in the petition for 

appeal. So there are two separate documents.

MR. SLONAKERs Yes, Justice Stevens. That is

correct.

QUESTION* And the .irginia Supreme Court 

doesn’t write an opinion, they just say -- it is a little

9
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one-paragraph disposition finding no reversible error in 

the judgments complained of. They refused the petition 

for appeal. Is it their practice to look at both 

documents or just to look at one? Do we know?

MR. SLONAKERt Na, sir, I think it is their 

practice to look at the issues asserted in the petition 

for appeal, because the Virginia rule says that if you 

don't assert them or pursue them in the petition for 

appeal, then they ire not considered, so T don't think 

the Court would look at errors assigned in the notice. I 

think they would look to the errors set forth in the 

petition for appeal.

QUESTION: Is this a typical disposition of a

criminal case where they don't write an opinion even 

identifying the errors they considered? I mean, if is 

sort of a discretionary ra/iew, sort of like our cert 

grant.

MR. SLONAKERi Actually, it is not a 

discretionary review. It is discretionary in the sense 

the defendant is not entitled to have a writ of error, 

but in the case of Saunders versus Reynolds, which is 

found in Volume 204 of the Southeastern Second Reports, 

the Virginia Supcema Court said there is a single 

criterion for denying or granting a writ of error, and 

that is the merits of the case, so it is a merits

10
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determination, unlike certiorari with this Court, where 

you have any number of considerations. So it is in my 

judgment an appeal of right within the meaning of Evitts 

versus Lucey. It would be not discretionary in that 

sense.

The rule oE the Fourth Circuit, I subnit, is 

going to send the wrong signals to defense attorneys. 

What it is going to tall them is, you don't have to be 

careful. The pressure is off. Ignorance is bliss. 

Because if you overlook something, if it is inadvertent, 

the question can always be reviewed in federal habeas 

corpus. It is just the wrong signals.

CHIEF JUSTICE BURGER* We will resume there at 

1s00 o'clock.

(Whereupon, at 12:00 o'clock p.m., the Court 

was recessed, to reconvene at 1:00 o’clock p.m. of the 

same day.)
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AFTERNOOS SESSION

CHIEF JUSTICE 3URGERi He. Slonaker, you may 

resume your argument.

ORAL ARGUMENT OF JERRI P. 3LONAKER, ESQ.,

ON BEHALF OF THE PETITIONER - RESUMED 

MR. SLONAKER* Hr. Chief Justice, and may it 

please the Court, is I was saying at the luncheon break, 

even if this Court accepts our position on the exhaustive 

question, and we fervently hope the Court will, 

acceptance of the Fourth Circuit's rule will pat enormous 

pressure on the state courts to lower their standards, to 

accept mere attorney error anl inadvertence as an excuse 

for serious procedural defaults or face the alternative 

of simply deferring the federal comt without providing 

the federal court the benefit of either state factual 

findings or the benefit of the state court's reasoning.

Surely tnis Court wouli art accept on a routine 

basis attorney error or inadvertence as an excuse for 

such defaults. And I submit the state court should not 

be required to do that either.

The role of the Fourth Circuit's rule in 

practical application is going to cause less significant 

issues to occupy the attention of the federal courts.

And it will undercut the vary healthy role of the sta;e 

default rules of motivating counsel to emphasize the

12
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important issues.

There are a number of serious problems with the 

Fourth Circuit’s rale, among them the very unfair 

distinctions that it draws. First, if you object -- T 

mean, if the object is fairness, if that is the purpose, 

the Fourth Circuit rule just doesn't make any sense. Why 

have a special test that if the attorney doesn’t object 

to something, he omits the objections, then we will 

excuse that on the basis of attorney error, but if he 

doesn’t call an alibi witness, which can be even more 

prejudicial to the defendant, he has to show ineffective 

assistance of counsel. The Strickland standard would 

apply. That is just an arbitrary and irrational 

distinction.

QUESTION; May I ask, do you interpret the 

Court of Appeals — the Fourth Circuit opinion as 

applying to trial error as well as error on appeal?

MR. SLONAKER* I don’t sea anything in the 

opinion. Justice Stevens, that would limit their 

reasoning to the appellate default.

QUESTION; Do you think we might possibly limit 

the holding in this Court and then avoid some of the 

problems that you are discussing?

MR. SLONiMSR; I don’t think it would avoid the 

problems that I am discussing, because T think --

13
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QUESTIONS Tha examples you gave were trial — 

errors at the trial level.

MR . SLONAKER; Yes, as far as the type of 

default, yes, cn overlooking an issue. That is true.

But I think that it wouldn’t provide guidance then for 

tha many issues that would arise in the trial context, 

but yes, I would agree that this Court could limit it, 

and that would be sonewhat helpful if it at least went 

that far.

QUESTION; What harm would the rule cause if we 

did so limit it?

MR. SLONAKEE; I am not sure that I am 

following. I am saying that if you are accepting the 

Fourth Circuit’s rule — .

QUESTION; As applying oily to error on

appeal.

MR. 3L0NAKER; I think that would be 

devastating, because it would have the same problem of 

allowing — taking che pressure off counsel not to focus 

on the most important questions, not to carefully analyze 

the possible issuas on appeal.

QUESTION; What jo you do with the problem 

then? Assume you live a lawyer who is not totally 

incompetent, but just through negligen :e completely 

misses the point, and an innocent man is therefore denied

14
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review? You just say that is too bad?

NS . SLDNIHCSRi Justice Stevens, I subnit that 

if the attorney makes an admission that would result in a 

defendant who is innocent going free, he would have no 

difficulty establishing ineffective assistance of 

counsel, if indeed tie default flowed from attorney 

error. That is our position.

QUESTION* Is there a claim here the carrier 

was innocent?

MB. SLONAKER* There is no claim the carrier 

was innocent. In fact, the evidence was overwhelming in 

this case, just absolutely overwhelming. The other 

difficulties with the Fourth Circuit’s task is the fact 

that this Court has recognized in numerous decisions 

without any question that a defendant is bound by the 

tactical decisions of his lawyer, yet the defendant under 

the Fourth Circuit’s approach who has the attentive 

lawyer is bound, wnereas tie defendant who has the 

inattentive lawyer would not be bound. This places a 

premium on ignorance.

As far as the evidence, I would like to go back 

to that point. As I said, the evidence was 

overwhelming. The defendant was positively identified by 

the victim, positively identified by an independent 

witness, a Nr. Barko, who observed the two together

1 5
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shortly before the offense. The victim was — there is a 

positive identification by this third witness of both the 

victim and the perpetrator when he saw them together. 

There was physical e/idanca found it the defendant's 

house that tied him into the offense. The victim 

identified the truck and unique details. There was a 

shoe print of the defendant found at the rape scene. So 

I won't go into all of the evidence. There was evidence 

of blood typing that matched the defendant and out him in 

a 20 to 30 percent population grouping, so the evidence 

was truly overwhelning in this case.

The Fourth Circuit's approach trivializes the 

Sixth Amendment right to effective assistance of 

counsel. Sost federal circuits, I think, recognize that 

because they have rejected that approach, and not a 

single federal circuit has accepted the Fourth Circuit's 

rule since Engel versus Isaac was decided, and that is 

really for good reason, because the Strickland test is 

not going to result in any denial of due process, but 

acceptance of the Fourth Circuit's rule is going to 

afford the defendant undue process. We submit that is 

not appropriate.

I would like to save the remainder of my time 

for rebuttal.

QUESTION* If you win on your exhaustion point,

15
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what has to be exhausted?

MR. SLDMAKER; It is our position that he 

should return to the state court to present his 

allegation of cause that he suffered attorney deficiency. 

Virginia recognizes ineffective assistance of counsel as 

causa for that deficiency.

QUESTION; I know, but the Court of Appeals 

hera said it didn’t have to be ineffective assistance of 

counsel, right?

HR. SLONAKER; That is true, but this is the 

problem with not requiring exhaustion. In other words, 

he could always bypass the state court, because if he 

can’t show mere attorney error, he certainly can’t show 

ineffective assistance of counsel. So unless we are 

going to hava a bypass of the stata system, suraly if the 

type of cause is specifically recognized under state law, 

so that there wouldn't even be a default, there wouldn’t 

even be a Sykes problem, it is fair to require him to 

return.

The American Civil Liberties Union in their 

amicus brief have acknowledged that if there is a state 

remedy, they see no reason —

QUESTION; Wouldn’t you be just as happy if we 

said that momentary lapse of counsel is not cause?

MR. SLDMAKER; No, we wouldn’t ba as happy

17
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because we think the state court should have the 

opportunity to make that assessment of whether -- in 

other words, if you are going to say that under all 

circumstances --

QUESTION; Well, suppose you go back to state 

court and the state court says, well, this was not 

ineffective assistance of counsel, leniei. Then he files 

another habeas petition and says, well, it may not have 

been ineffective assistance of counsel, but it was cause, 

just like you said, Nr. Court of Appeals, or the District 

Court said. He says to the District Court, the Court of 

Appeals hell this lapse was cause, so give me the writ.

HR. SLONAKERi Well, that is why I think it is 

essential that this Court find that it has get to rise to 

the level of ineffective assistance.

QUESTIDNt All right, so we have to decide that

as well?

NR. 3L3NAKER; I think you do. Yes, Your 

Honor, I think you do.

I would like to reserve -- excuse me, Your

Honor.

QUESTION; On that same point, as I understand 

your position, if counsel makes a choice not to raise a 

point in either the lower court or the federal court, 

that is just too bad, because it is charged to the

18
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defendant

HR. SLON.flKERi No, sir. I am saying that if he 

makes that decision, and that decision is within the 

range of competence demanded of attorneys under 

Strickland, he would he bound.

QUESTIONS He would be bound.

HR. SLQNflKER* But if he does net pass that 

test he would not be bound.

QUESTION* If the prosecutor violates his 

princijples, then that is harmless error. You don't 

charge that to the state.

MR. SLONfiKEE* No, sir, that would be --

QUESTION* But they are both lawyers. The 

defense counsel and the prosecutor are both lawyers.

MR. SLONflKER* The prosecutor would be equally 

bound. In fact, he would be more bound by his mistakes.

QUESTION* Can you cive me a case where they 

didn't find harmless error?

MR. SLONflKER* Yes, there is a case in 

Virginia, Rice versus Commonwealth, where the 

Commonwealth attempted to challenge a state statute for 

the first time on appeal, and the Supreme Court of 

Virginia held that they would not entertain the question. 

That is in 212 Virginia. Would not entertain tie 

question because the commonwealth had not raised the

19
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objection in the trial court

QUESTIONS Did they say -- was the harmless 

error point raised?

MR. SLONAKERs There was no consideration given 

to the harmless error doctrine.

QUESTIONS That was the kind of case I was 

talking about.

MR. SLONAKERs I am not certain I understand 

your question. Justice Marshall.

QUESTIONS Is there a case in Virginia where a 

prosecutor violated a rule and it wasn't declared to be 

harmless error?

SR. SLDNASERi Yes, sir, many situations —

QUESTIONS Many?

MR. SLDNAKERs — where a prosecutor has been 

guilty of misconduct and it has not been found to be a 

harmless error?

QUESTIONS Yes.

;MR. SLDNAXERi See, a commonwealth has no right 

to appeal in Virginia, so we are not in the posture — we 

have no right to appeal except in revenue cases. I don't 

know if a revenue case has ever arisen in the last 10,

20, or 30 years. There just -- thace is no context for 

that to arise.

Thank you very much.
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CHIEF JUSTICE BUR GER i Mr. Frey.

ORAL ARGUMENT OF ANDREW L. FPEY, ESQ.,

ON BEHALF OF THE UNITED STATES 

AS AMICUS C33IAE IN SUPPORT OF THE PETITIONER

MR. FREY* Mr. Chief Justice, and may it please 

the Court, I would like to begin by describing what our 

position is with respect to attorney oversights.

Our position is not that attorney oversight can 

under some circumstaicas be cause. Our position is that 

if the defendant is alleging attorney error as a basis 

for relief, he must satisfy the Strickland ineffective 

assistance of counsel. The cause and prejudice test, we 

believe, applies to something external to the defense, 

something, an cut sid e circamstance that has justified the 

defendant's fa:.lure to raise or preserve his claim.

Now, this loes not mean, contrary to the 

suggestion that I think the ACLU and respondent have made 

that nothing can be cause under the cause and prejudice 

test. Quite the contrary. First of all, there are 

situations where the court may refuse to allow a motion 

or objection to be male. The state may have a rule which 

unreasonably conditions or interferes with the ability to 

make or preserve a claim, or in the more common situation 

there will be an inability to discover through reasonable 

diligence the factual or legal basis for the claim at the
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time when the rules call for it to be made

Now, an example of that is the Unite! States 

against Henry, a Hessiah case this Court decided a few 

years ago in which the Messiah claim was raised for the 

first time in collateral attack. e did not argue there 

that there was a procedural default in failing to raise 

at a trial, because the fact that the cellmate was a 

government informant was unknown prior to trial.

Now, so our position is that in order to get 

relief on the basis of a claim which was procedarally 

defaulted at trial or on appeal on the basis of attorney 

error the defendant must satisfy the Strickland 

ineffective assistance of counsel standard.

Now, what are the alternatives to this 

position? Dne alternative was the view expressed in Fay 

against Noia and in Justice Brennan's dissent in 

Wainwright against Sykes. find that is that a procedural 

default should bar a claim only if the defendant is 

somehow personally responsible for it, and this view is 

based on the notion that it is not fair to hold the 

client responsible for the errors of his attorney.

Now, under this view, procedural defaults would 

rarely be enforced, but I think there is little question 

that this view was rejected by the Court in Wainwright 

and again rejected in Engel.
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Now, what has happened in this case is a search 

for an intermediate position by the Court of Appeals, and 

under this position as I understand it the client’s 

personal waiver is not required, but he is still not to 

be bouni by his lawyer's action unless in effect the 

lawyer deliberately waived the right by choosing not to 

raise an issue of which the lawyer was aware.

Now, it seems to me there are several reasons 

for rejecting this effort. First of all, T think it is 

quite clear that tiis can’t be squared with Engel. There 

is language in Engel versus Isaacs that unequivocally 

talks about the lawyer overlooking a claim, the lawyer’s 

unawareness of the claim, and makes it quite clear that 

that is not cause to excuse a procedural default.

Now, there is another problem. I am not sure 

that I totally understand what the Fourth Circuit’s test 

is. It seems to me clear in this case that what happened 

is that the lawyer in his assignment of error listed 

everything he could think of, and then when he got around 

to preparing the petition for appeal, selected from among 

those things the issues that were thought most likely to 

gain the attention of the Virginia Supreme Court, 

discarding others.

Nevertheless, the Court of Appeals here 

reversed, and in fact it suggested that almost surely
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this was the kind of attorney error that would constitute 

cause, but it did sand it back for a hearing. Now, what 

is the situation in the rase where the attorney considers 

he is aware of the potential existence of a claim but 

decides that it is not sufficiently meritorious to be 

pressed? Is that infer the Fourth Circuit’s test going

to be a waiver of the claim , or is it not going to be a

waiver of the claim?

Now, if that is going to be an excusable 

default in that case where a legal error causes the 

lawyer to choose not to press a claim, then we will be 

back essentially to Fay against Noia, and the cause and 

prejudice standard of Wainwright will be pretty much 

wiped out in any case where the lawyer has failed to 

preserve the claim.

I don’t think the Fourth Circuit meant to go

that far. I think what the Fourth Circuit meant to say

was, well, if the lawyer doesn’t realize the claim 

exists, that is caase. If the lawyer realizes the claim 

exists but chooses through a legal mistake not to press 

it, that is not cause.

Now, in our mind this creates a totally 

irrational system for deciding what constitutes cause and 

what doesn’t constitite caise, and in thinking about it T 

have come up with a little parable to try to illustrate
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this

Long ago there was a kingdom in which the king 

liked to hold cooking contests, and every week he would 

have a contest, and in this particular week he decided to 

have an apple pie baking contest. And all the nobility 

participated, and there were two noblemen who sent their 

cooks out to make apple pies and submitted a pie to the 

contest, and they ware denied any award in the contest 

because there were no apples in the pie.

The king said, sorry, no apples in the pie, you 

can't get any prize. Well, this was a litigious country, 

and they filed suit, claiming that they were entitled to 

this prize, and they each brought in their cooks, and one 

cook said, I didn't realize there weren't any apple trees 

in the garden. It is true, there was one there, but I 

just didn't realize it. And the other cook said, I knew 

thece was an apple tree, aid I went out there, but I 

didn't think my ladder was tall enough to reach the 

apples.

How, under the Fourth Circuit's result, one of 

those noblemen is entitled to the prize and one of them 

is not, because in one case the cook was unaware there 

was an apple tree. In the other case, the cook wrongly 

thought he couldn't reach the apple tree with his ladder.

How, to come back to our defendants here, what
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what differencedifference does it make to the defendant, 

does it make to an equitable resolution of this problem 

whether the lawyer failed to recognize that there was a 

claim or recognizing that there was a claim erroneously 

failed to recognize that tn e claim had legal merit?

It seems to me this is a completely unworkable 

standard. Now, it is not only unworkable, but I think it 

totally undermines what the Court accomplished in 

Strickland. Strickland is really — can fairly be viewed 

also as a procedural default case.

The claim in Strickland was, my lawyer failed 

to put on evidence. I would like another hearing at 

which evidence that tends to be exculpatory or minimize 

my culpability and justifies a lighter sentence can be 

put on.

The state’s answer to that essentially is, no, 

you have failed through the exercise of due diligence to 

put on evidence that w?s available to you. You have 

defaulted. You don’t have the right to come back and 

have another hearing.

Now, it seems to me that essentially the claim 

in Strickland is not different in character from the 

claim in this case. In both instances, there is a 

failing by the lawyer, a default or a cluim of a default 

by the lawyer.
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Again, in Strickland, the Court labored, 

pondered the question, and decided that the way to deal 

with these feelings -- Yes?

QUESTION: Let me try one.

MR. FREYs All right.

QUESTIONI Tried in the federal criminal court, 

and claim of ineffective assistance of counsel, and the 

only claim is that the counsel did not ask for Jenks Act 

material. And his response is, who is Jenks?

MR. FREY: Well, I don't think that the —

QUESTION: Would that be ineffective?

SR. FREYi Well, I can't answer your question 

on the basis of the facts that you have supplied me 

applying the Strickland standard. First of all, I don't 

think the Strickland standard looks to the subjective 

state of mind of tie defendant, ani I would point out 

that one of the problems with the Fourth Circuit standard 

is that it requires you to bring the lawyer in and ask 

him, wall, did you hear about Jenks, have you heard about 

Brady, what do you think it means, why did you or didn't 

you make your slain?

In your case, you would have to look at whether 

a reasonable competent attorney under the circum stances 

would clearly have asked for it, aid then you would also 

have to look at how important the -- material is.
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QUESTION* Well,

would you find him anything

MR. FREY* M i i

know more about the rest of

know how important the undi

the overall case.

QUESTION; Mr. Fr

example, just like this cas

can you answer with out know

material is, or how can you

seeing the file?

MR. FREY* That i 

procedural default doctrine 

premise of all of these sit 

ha1 a meritorious claim whl 

there is no point in worryi 

cause or not.

QUESTION; In yoi 

the claim have any effect o 

all the claims alike?

MR. FREY* Well, 

the strength of the claim w 

of the claim would have rel 

standard. It would be pa^t 

think, under the cause and p

after you look at all of that,

might. But I would have to 

the case. I would have to 

sclosed Jenks material was to

ey, doesn’t Justice Marshall's 

e, say that you really -- how 

ing what the Jenks Act 

answer this question without

s to do away with the 

altogether, because the 

uations is that the defendant 

ch he has lost. Otherwise 

ng about whether there is a

r view, ioes the strength of 

n the analysis, or do we treat

I know that your view was that 

ould, and T think the strength 

evance under the Strickland 

of the determination, but I 

rejudice analysis, if you were 
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going to go that route, I don't think it would. That 

is —

QUESTION* So the rule would apply, because -- 

Justice Rehnguist raised it earlier. Evan if this 

undisclosed material would in fact show the man to be 

innocent, it would still be the same rule.

SR. FREYs Nell, I would have to say in answer 

to your question again that the premise always is that he 

would prevail. If he hadn't defaulted, he would have 

prevailed either in state court or in federal habeas 

proceeding. So I suppose that is true. There is, of 

course, the remedy of executive clemency where it is 

demonstrated, and that is in available remedy.

QUESTION! How many judges passed on .his in

camera ?

NR. FREYs Excuse me?

QUESTION* Oil two judges pass on this?

HR. FREY« Wy understanding is, the .wo trial 

judges did examine this, yas.

Thank you.

CHIEF JUSTICE BUR GER 5 Hr. Cohn.

ORAL ARGUMENT OF 5HERMAN L. COHN, ESQ.,

ON BEHALF OF THE RESPONDENT,

APPOINTED BY THIS COURT

»3. CDHNi Hr. Chief Justice, may it please the
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Court, the issue before this Court is really quite a 

narrow one, the meaning of the word "rause” uniar the 

Wainwright versus Sykes doctrine, and it is really 

narrower than that.

Justice }'Connor referred to the key issue in 

this case in her question in the first few moments of the 

argument. The Fourth Circuit's decision is really much 

narrower than either the Commonwealth or the Solicitor 

General would maka it out to be.

The issua that was stated by the Fourth 

Circuit, and this is on Page E of the appendix, the 

precise issue to ba resolvad in this case is whether 

Carrier's assertion of ineffective assistance of counsel 

can make out Wainwright cause.

Shat we have here is not a question of mere 

error, mere negligence. What we have here is the Fourth 

Circuit, read in context of tne issue, read in context of 

its discussion of this issue, holding that the 

performance part of Strickland, holding that the 

incompetency argument that was made by Carrier would have 

to be used as the standard to see whether this one 

default, this single glitch mat the performance standard 

that Strickland lays down.

'"his can be seen in the Fourth Circuit's 

opinion in the appendix at the bottom of Page 11. After
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reviewing a series of cases, the Fourth Circuit said, 

from these authorities we conclude that attorney error 

short of wholesale ineffectiveness of counsel can 

constitute Wainwright cause.

Now, I would like to posit ani emphasize that 

word "wholesale," that under the Sixth Amendment, we are 

looking, as Justice O'Connor pointed out, to the overall 

performance in the case. Sere, the Fourth Circuit said 

we are looking at the one default to see whether it met 

the performance test of Strickland.

The Court goes on. A procedural default is 

excused not when counsel reasonably but incorrectly 

exercised his judgment, but when through ignorance or 

oversight he fails to exercise :\t at all in dereliction 

of the duty to represent her client.

This is what we mean by attorney error. I 

suggest that the Fourth Circuit in trying to find the 

midground to which 1 r. Frey ref erred found a very narrow 

one that preserves the concept of cause under Wainwright 

versus Sykes as applied to attorney conduct or 

misconduct.

QUESTION* Hr. Cohn, now, does the standard the 

Fourth Circuit applied require holding a hearing in every 

case that a habeas petitioner alleges seme colorable 

constitutional claim when the record doesn’t show why the
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attorney acted as the attorney did?

HR. COHNs In this case --

QUESTION* And isn’t that Kind of an 

unfortunate standard to have in these cases?

HR. COHN* In this case, Your Honor, we have 

more than that. Wa have, first of all, that the default 

is clear. Secondly, we have the assertion that it was 

through the ineffective assistance of counsel, and that 

there was no consultation.

Putting those three points together, I suggest 

that the lower court could reasonably determine that it 

wanted to note more. I am not saying that every judge, 

every trial judge would come out with that same 

conclusion, or every Court of Appeals panel would come 

out with the same conclusion.

QUESriDN; Wall, the Fourth Circuit test does 

seem to suggest that that would be the result, and I just 

wonder if that is in Keeping with what justified the 

court’s holdings in Rainwright against Sykes and in the 

Engel case.

HR. COHN* Your donor, in Wainwright versus 

Sykes there is the causa prejudice exception to the 

procedural bar. I would assume that the Court 

contemplated that it has some meaning, and that there 

will be occasions when the petitioner is going to allege
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enough to go on to the next stage, which is the 

possibility of a factual hearing.

That factual hearing can be very attenuated. 

Here all that somebody had to do, I would suggest, as a 

first step is ask rounsel, what happened, why.

QUESTION* But if it is that simple, then what 

the Fourth Circuit has caaLly done, isn't it, is to say 

that it is a deliberate bypass test, but you apply it to 

the lawyer and not to the client.

MB. CDRSi Yoar donor, in this narrow 

situation, that may be so, but it is deliberate bypass in 

the same sense that the Chief Justice pointed oat in 

Jones versus Barnes. You are looking for counsel 

exercise of the liiinum skill being counsel, and as the 

Fourth Circuit sr ys, we aren't here to second guess 

judgments made. We are here to look whether judgment was 

made.

QUESTION* But it puts a premium in a sense on 

knowledge rather than judgment, it seems to me, because 

if you say the lawyer knew about this issue but decided 

to waive it, then ne can't mate anything of it, whereas 

it might have been just terribly bad judgment to waive it 

even though he knew about it.

MR. CDSNs ^s Jones vers.-s Barnes points out, 

any appellate counsel having a series of potential issues
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before him has to #iano* oat those issues that he 

considers to be the strongest. That is an exercise of 

j ud j me nt.

I may consider that a particular counsel is 

wrong in the exercise that was made, and here, if counsel

did exercise that judgment, the counsel has met the
\

minimum competence performance test of the first prong of 

Strickland. On the other hand, if there is any other 

explanation, I don't know what it would be, because I 

don't know. Nor did the Court of Appeals, nor, with all 

due respect, does dr. Frey know what happened and why it 

happened.

QUESTION; Kell, counsel, you keep saying the 

first prong of Strickland would be met. Are you 

defending the Court of Appeals judgment that cause is 

supplied by a counsel, a lapse of counsel short of 

ineffectiveness? Are you defending that or not? It 

doesn't sound like it.

ME. COHN* Kell, it all depends on your meaning 

of ineffectiveness. Justice Blackman.

QUESTIONS Well, all I --

MR. COHNs I meal , if —

QUESTIONS The Court of Appeals said it didn't 

need to amount to ineffectiveness of counsel.

ME. COHNs If you mean by ineffectiveness the
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wholesale

QUESTION; What d 

I will just ask you again.

MR. COHN; Okay

QUESTION; Are yo

Appeals opinion, and if so,

MG. COHN; I a* 1

opinion as I believe it is 

There is language within ti 

out of context and read dif 

and the Solicitor General h 

QUESTION; So you

wrong. Is that it?

MR , COHN; I cone

QU iSTIONs Or you

language.

HR. COHN; It is

with, and a'.so, once we get

error, whatever that may me

articulating a test.

QUESTION; If it

really was ineffectiveness 

have to exhaust it?

MR. COHN; Becaus

not ineffectiveness as an i

id the Court of Appeals mean?

u defending the Court of 

tell me what it means? 

efending the Court of Appeals 

meant in a narrow holding, 

e opinion that one could take 

ferently, and the commonwealth 

as done so.

concede that reading is just

ede that —

just don’t defend that

unnecessary to here to begin 

to the guestion of mere 

an, I have difficulty

is really - - if

of counsel. wh y

the issue 

shouldn't you

e ve are here talking about 

ndependent Sixth Amendment 
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claim, which would get the petitioner complete relief in 

its own mind. Instead, we are looking at one here, one 

incident, and we want to under the cause prong of the 

Sykes case, we want to get to the constitutional issue 

that is really the merits of the petition.

In order to do that, we are looking at the 

competence of what was done, and I am talking about 

Strickland competence, of what was done in this one 

incident.

QUESTION; Eut you don’t have to meet the 

second prong of Strickland in showing its effect on the 

outcome of the trial under the Fourth Circuit’s view, in 

your view, I take it.

JfR. COHN; Justice Rehngaist, the cause prong 

of Sykes as construed in this type of situation only gets

you over an initial hurdle. There is still the entire

problem of prejudice.

QUESTION; Well, the Court of Appeals remanded 

it to find to deal with prejudice if you got that far.

SR. COHN; That is correct, Your Honor.

QUESTION; Now, what do you conceive to be the

prejudice inquiry if you got that far in the District 

Court.

HR. COHN; I think. Your Honor, the t somebody 

would have to take a look at those notes.
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QUESTION; And then you would ask, would they 

probably have made a difference in the outcome of the 

trial?

MR. COHN: That's correct.

QUESTION; Which is the other end of the 

ineffectiveness claim, too, isn’t it?

MR. COHN; We have sort of jostled a bit 

between counsel as to whether the prejudice test under 

Sykes and the prejudice test under Strickland are any 

different, and we ii/e each tried to pick out the 

language. I don't think that that is clear as to --

QUESTION: You don't think there is clearly any

difference between them. Is that it?

MR. COHN; If there is one, I have a strong 

difficulty in articulating it. So it may very well end 

up that there is no difference in the prejudice prong, 

but we aren't there.

QUESTION; If there is no difference in the 

prejudice prong, does it really make any sense to 

generate this middle ground and have a new body of 

doctrine grow up about it if really it isn’t going to 

make a whole lot of difference as to what happens to the 

habeas petitioner in the end?

MS. COHN: It makes a difference in this sense, 

Justice Rehnguist, that under Sykes, one is able to get
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orinto court, show cause, ml 

the claimed constitutional 

prejudicial.

QUESTION; You ar 

merits of that claimed cons 

case when you deal with the 

think.

HR. COHN; I ion* 

QUESTION* Becaus 

failure to turn over these 

HR. COHN* But in 
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is a difference between a Sykes waiver and the problem of 

exhaustion. Sykes waiver gets you into federal court.

The cause and prejudice end of it is the entry ticket, if 

you will, to get to the constitutional claim, and that is 

an entry ticket into the federal court.

Sykes does not say, Engel clearly rejects that 

you have to go to tie state court first. Moreover, the 

coimionwealth does not make that argument. The 

commonwealth has disavowed in its reply brief that one 

has to go to the stats court to prove Sykes cause at the 

bottom of Page 14, top of Page 15.

QUESTION: I am talking about prejudice.

MR. COHN; I am sorry. Your Honor?

QUESTION; We were talking about prejudice, not

cause.

MR. COHN; Well, it seams to me to be guire 

bifurcated to say that under Sykes --

QUESTION; Well, how would ycu solve it, taking 

them both to state court or neither?

MR. COHN; I would taka a Sixth Amendment 

independent violation claim to state court. I would take 

the Sykes — the Waiiwright versus Sykes cause prejudice 

solely to federal court, and that, as I understand it, is 

the position of the state as pointed out in their reply 

brief at the bottom of Page 14 and the top of 15, where
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the state says, at no time has the commonwealth ever 

advocated that Carrier must return to state court so that 

the state coutes be given the opportunity to determine 

whether he can demonstrate Sykes* cause.

So, it is a position that tne commonwealth does 

not urge on us. Instead, they urge very carefully that 

there may be some kind of a cause exception under 

Virginia law to the Virginia procedural bar. They urge 

that despite the clear language of the rule that there is 

none. They cite no rasa that so holds. The one case 

that they do cite at most is the dictum in an unreported 

order. And I am not even clear it rises to that 

dignity.

And besides that, we have a situation here 

where the man came to the state court with his claim, and 

he said, I don’t know how to put this in proper form.

Give me counsel so that I can put my habeas claim into 

the proper form, I e asked for it. It was denied.

We are struggling here with the intricacies of 

state cause if it is exists, of Sykes cause, whatever 

that might mean in this context, of prejudice in this 

context. I suggest to the unlettered pro se, the 

petitioner to put tils burden on him without help is 

quite unrealistic.

There was a state habeas review here. There
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was an attempt on ais pact to meet whatever procedural 

hurdles there were. Give me counsel, he asked for. The 

state turned him down.

QUESTION* Hr. Cohn, may I interrupt there?

MR. COHN* Yes, Your Honor.

QUESTION* I am having a little trouble 

following the significance of the failure to provide 

counsel. Supposing you had been appointed counsel for 

him at that stage. Could you have drafted a better state 

habeas corpus petition that he drafted himself?

MR. COHN* I think what counsel would have 

done, Your Honor, is to inquire into the facts, at least 

those facts that weren’t aider seal, and —

QUESTION* How would he have gotten them? The 

prosecutor says, I don’t have to tarn them over to you.

MS. COHN; He would have asked the appellate 

counsel on direct review wiat happened, why didn’t you 

raise that issue. He would have had more facts at hii. 

command than this petitioner had, .nd supposedly counsel 

would be better able to —

QUESTION* Supposing counsel had said, well, I 

only had — figure my experience in the Virginia Supreme 

Court is, they don’t ever grant review if you plead too 

many points. I took my three best. I knew this error 

was there but I thought the trial judge was probably
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have anythingJUSTICE BURGER; Do you

LOOKER; Nothing further, Your Honor.

JUSTICE BURGER; Thank you, gentlemen, 

mitt ad.

eupon, at 1; 39 o’clock p.m., the case in 

lei matter <as submitted.)
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t, out 
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