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PR OCEEDING™?

CHIEF JUSTICE BURGERS Mr. Horan, 1 think you
may proceed when you’re ready.

ORAL ARGUMENT )

ON BEHALF OF THE APPELLANT

MR. LXNDRY H\Mr. Chief Justice and may it
please the Court;

This is an appeal from a final judgment of the
Seventh Circuit, an appeal brought by the intervening
defendants in that case. The first issue of the case is
one that has been raised in the briefs about the
standing of the intervening defendants to bring this
appeal under the doctrine of case or controversy.

Three things happened below; There was a
declaratory judgment; there was an injunction; ani there
was a judgment aqainst the individual intervenors for
5100,000 for legal fees. The liability for the judgment
will be appealed to the Seventh Circuit, but the amount
of the judgment can only be litigated here because it’s
intertwined with the issues in this case, that is to
say, who is the prevailing party on these issues. If
this Court reverses the Seventh Circuit, then the amount
of the judgment will be lessened since they no longer
are the prevailing parties on the issues before this

Court.
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The standing or the real controversy thus
between the parties to this case is a very real sum of
money, a judgment that runs in favor of the individual
plaintiff physicians in this case and against the
individual defendants intervenors whom 1 represent.

They represent, therefore, a far greater
stake, one might say, in the outcome of this case than
the intervening appellants in Bryant versus Yellin, who
were given standing to appeal on the basis of the water
problem that existed in the Imperial Valley on the
standing argument that they desired tc purchase
farmlands in the Imperial Valley if farmland should
become available because of the application of 46 in
that case.

No one was require! to sell, but standing to
appeal was nonetheless granted for purposes of the
appeal on the mere probability that someone might sell
below market depending upon the outcome of Section 46.

QUESTION* Sr. Hrran, again a matter of
curiosity. You started the case off with a man named
Campbell as a plaintiff. When did he get off the
train?

HE. HORAN* Pardon me, Judge?

QUESTION; One of your original plaintiffs was

named Campbell.

ALDERSON REPORTING COMPANY, INC.
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MR. HCRAN; Campbell. He is still in the case
technically. There has been no order dismissing him and
no order removing him from the case.

QUESTION; Bat you don’t even name him here as
an Appellant.

MR. HORAN; Yes. Technically, he is in the
case; as far as all the parties are concerned, he has
been removed. It is not too different from what you
heard in a previous argument.

Thus the litigants here, the intervening —

QUESTION; Are you representing him?

MR. HORAN; Yes, Your Honor.

QUESTION; Was he on the notice of appeal?

MR. HCRAN; I'd have to check the notice of
appeal, Your Honor. I°m not quite sure.

QUESTION*  Well, my whole point is, how can he
he here if he’s not on the notice of appeal?

MR. HORAN; If he’s not on the notice of
appeal, then he is not a party before this court.

QUESTION; Well, how can he be before this
Court?

MR. HORAN; I-corre'cted, Your Honor. 1 say
that if he is not on the notice cf appeal, which it
appears he is mnot, he is not a party before this Court.

QUESTION; Well, how can you -- he is not a

S
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party before this Court?

HE. HORAN; Yes, Your Eonor.

QUESTION*.  Thank you.

MR. HGRAN; The judgment, however, is joint
and several against all three of the individuals that I
represen t

QUESTION; Ace you still representing him
h ere?

MR. HORAN: He 1is not a party before this
Court. I would have to retract and say therefore he is
not represented before this Court.

QUESTION; Very well.

MR. HORAN; The intervening defendants
therefore state a very real interest which assures that
the case will be litigated vigorously in an adversary
context and in a form this Court —

QUESTIONS Well, may 1 ask, Mr. Horan, what
cases of thi; Court, do you relj on as upholding the
standing of a private citizen tc assert the
constitutionality of a state criminal statute?

MR. HORAN; There are many interveners who
have appeared before this Court --

QUESTION; No, that wasn't my question. My
question 1is what cases of this Court do you rely on?

MR. HORAN; I’m trying to think of the title

5
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of the cases that have been argued before this Court
where intervenors have argued, for example, on the
parental consent cases, have all appeared before this
Court and argued and this Court has granted standing.

Perhaps it was not a specific issue in those
cases, but nonetheless they did appear as intervenors,
did appeal, and did appear before this Court in
argument.

QUESTIONi And they were state criminal
statutes?

MR. HOFANi Yes, Judge.

QUESTIONS And you can’t remember the names?

MR. HORAN; W.illiams versus Zebares 1is one,
from the State of Illinois, where we intervened and
appeared and argued before this Court. We also argued
in Harris versus McRae. Those were state statutes
and —

QUESTIONi State criminal statutes?

MR. HORANi That was not a criminal statute.
Akron was a criminal statute which involved
intervention. Allen Segudi, as I recall, represented
the intervenors in those cases and argued before this
Court on behalf of intervenors, asserting interests in
the parental consent and in other sections of those

statutes.

ALDERSON REPORTING COMPANY, INC.
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QUESTION But is it not true that in those
cases the State had also appeared as a party?

HR. HoRAN* The State had also appeared, that
is correct.

QUESTION* This is the first time we have had
nobody except an intervening doctor, isn’t it, on this
side of the case?

MR. HORAN; This may be the first time in that
sense, yes, Judge.

QUESTION; Would you help me a little bit. 1
understand you rely very heavily on the fact you’ve been
hit rather heavily with a fee award in the lower court,
and of course you do have an interest in that. If there
were not the fee in the case, do you think you’d have
standing independently?

MR. HCPAN* Yes, Judge. We have asserted
interests as intervenors which have twice been ruled on
by the trial cort and twice they have found that they
are fundamental and substantial.

QUESTION* I wunderstand the Court of Appeals
recently disagreed with those holdings.

HP. HCRAN* No, that was not as tc the
individuals in this case. That was as to --

QUESTION* I mean on a similar issue.

MR. HORAN; No, that was as to the ability of

8
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an organization, not individuals who asserted a specific
interest. The organization was a different -- came
under a different rule of law.

QUESTION*  Well, in any event, what is the
theory on which, apart from the fee guestion, a doctor
who 1is interested in the cause that you represent has
standing to litigate in a case like this?

KR . HORAN* He has standing to litigate the
standards of medical practice that ought to be applied,
he has the standing to litigate interests in individuals
such as his daughter, who would have an interest in the
outcome of the Section 210 and 11(d). He has an
interest that he can -

QUESTION* Wall, let's stop with that one just
for a minute. Hhat is the nature of his interest as a
parent? Does he allege that his daughter is apt to have
an abortion or anything like that?

KS. HORAN* No, But it is possible that his
daughter might be involved with a physician who is
prescribing something that in effect is an
abortifacient, and consequently under 2~10 and—11(d) he
would have an interest in seeing to it that the standard
is applied which requires the physician to reveal to
that person —

QUESTION* He can't tell his own daughter this

9
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information ?

HR. HORAN; He might not be involved in the
'~ tuation where his daughter is obtaining such a drug or
device from another physician. That's why the —

QUESTION* Is there a realistic probability of
something like this happening ’

HR. HORAN* Yes.

QUESTION*. Are you qualified to give us the
position of the State of I1linois?

MR. HORAN* In the court below and before the
Seventh Circuit, the State was a party, did litigate the
issues, and we jointly filed joint briefs, so that the
position of the State on each one of these issues wus
stated in those briefs. The Attorney General has filed
a statement with this Court under Rule 10.4 that he does
have an interest in the outcome of this case.

QUESTION* Did the State itself take an appeal
z’ the Seventh Circuit?

MR. HORAN* Yes.

QUESTION*  You're sure about that?

MR. HORAN* Yes.

QUESTION*  Well, what is the position of the
State now, and how do you kno w?

MR. HORAN* Because the State filed a letter
which was referred to in the brief of the Appellees and

10
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a copy of which is an appendix to our reply brief,
stating that they have an interest in the outcome of the
case.

They did not state the reason why they did not
file a notice of appeal. My understanding is that the
reason was simple inadvertence.

QUESTIONi Can we rule in this case that we
decided on your assurance of what the law is in the
State of Illinois and what the State of Illinois intends
to do? In other words, you can’t give us any one word
of authority from the State of Illinois?

MR. HORAN; One would have to divide that —

QUESTION* Am I right?

MR. HORAN; Not quite. One would have to
divide --

QUESTION; Well, what exactly does the State
of Illinois authorize you to say?

MR. HORAN; It authorises us or me to sa”™ what
it authorized tc be said in the court below when we did
file the joint briefs.

QUESTION*  wyell, we don’t need you for that,
do we? We can read the brief.

ME. HCRARs If I weren’t here there *d be
nobody here.

QUESTION* Well, the brief would be here.

11
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HR. HCRANs T’m afraid they wouldn* t, because
if I weren't here the appeal wouldn’t be here. That’s
the very point. That’s why we’re here.

QUESTION: That’s right. find if you can't
represent the State of Illinois, what is before us is
exactly mnothing.

HR. HCRAN: Sell, there is a provision in —

QUESTION: Is that right?

HP. HORAN: No, I disagree respectfully,
Justice. There is a provision in the Illinois State
statutes. It’s Section 6. The Appellees cited 1it,
Section 2. Section 5 allows any court in which a
proceeding is taking place in which the fitter ney General
if Illinois has an interest that, in the event he is
absent, that court could appoint any competent a ;tornsy
as the attorney general for the purposes of that
proceeding.

It requires mere absence. That is tc say, the
interest —

QUESTION: Yes, but no one has exer cised that
power of appointment.

HP. HORAN: No one has exercised that. 1
respectfully —

QUESTION: Certainly we haven't.

MR. HORAN: No.

12
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QUESTION* And may I also ask, you suggested
the Attorney General was inadvertent in failing to file
a notice of appeal. But surely he had plenty of time tc
file a brief on the aerits. That can’t be attributed tc
inadvertence.

HE. HORAN: It cannot, and I cannot give a
reason why that was not done. I do suggest, however,
that unlike Bryant versus Yellin that I relied on so
heavily, in Bryant the Solicitor General and the
Department of the Interior took a position on the
merits. They came to the conclusion that the appeal was
unwarranted, and this was a matter of record. And the
Court here did not find that any bar to allowing those
private citizens to prosecute that appeal, and indeed to
win the case.

QUESTIONS Hr. Horan, may I ask on the
attorney fee point that you mentioned, the $100,000
liability. I understand you contest that fee award. Do
you contest both the amount of the fee and do you also
take the position you're not really liable for any fees
-art all?

ME. HCEANi We contest —

QUESTION: 1 assume you take that position?

MR. HORAN: Yes, Judge. We contest the
amount, but the amount can only be contested here

13
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because 1it's intertwined —

QUESTION* 1 wunderstand that. But in
addition, I suppose you claim that as intervenors jou're
probably not liable for fees at all?

MR. HORAN* Yes. But thus far that has not
been very successful.

QUESTION* To say the least.

MR. HORAN* To say the least.

If I may, we can move on to Section 210 and
11(d), which 1is the --

QUESTION* 3f course, I suppose we could save
you $100,000 by ruling you have no business in this
litigation at all.

(Laughter.)

MR. HORAN* The other suggestion I had was
that our opponents could stand up and attempt to defeat
this argument, which may be described as bootstrap.
They could stand up md waive all fees. That’s a
suggestion for them.

210 and 11(d) require that a physician who 1is
going to prescribe an abortifacient advise the woman
that it is indeed an abortifa cient. The purpose of the
statute 1is to protect women who do not want an abortion,
and this Court has indicated that that is as fundamental
a right as it is to decide to have an abortion.

14
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The right cannot be exercised by the woman if
indeed she does not know that the drag or device being
administered to her is an abortifacient. That’s the
first prerequisite. The statute applies if and only if
the doctor knows that the drug or device is an
abortifacient and the drug or device is in fact an
abortifacient, and yet he intentionally disregards that
and prescribes it to the woman without indicating that
it is such.

Conviction is a class C misdemeanor, which
incidentally is the lowest class midemeanor under
I1linois law, Illinois criminal law. And a conviction
of a class C misdemeanor is not grounds for revocation
or suspension of a physician's license.

The statute represents the State of Illinois'
assertion of its legitimate right to assure awareness of
the abortion decision and its significance, as this
Cert said it constitutionally could do so in Danforth.
A physician does not have a right, constitutional or
otherwise, to prescribe medication without indicating to
the- person to whom it is prescribed the risks attendant
to 1it.

The statute places no burden whatsoever in the
path of a woman who wishes to secure an abortion.

QUESTION; Hay I ask one other question about

15
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the statute, Mr. Horan. In your reply brief you state
there's nothing in the record to support the suggestion
that an TUD or Stilbestrol is an abortifa-ient within
the meaning of thestatute.

Does the statute itself or the legislative
history or anything in the record identify any drugs or
devices that are properly — that a doctor should Know
are in fact, whatever the term 1is?

MR. HGFAN; No, Judge. This was a facial
attack and the specific items to which you're referring
have never been brought into evidence in this case.

QUESTION; find is it entirely up to the doctor
to decide for himself whether a particular drug or
device is such a device within the meaning of the act?
Hew does the doctor know?

MR. HCPANi There is both a subjective and an
objective standard. The subjective standard requires
his knowledge. Objectirely, the item must in fact be
such, must be recognizrd as such when used in the
customary means for which it was produced.

QUESTION; Well, would it be a defense under
the statute for a doctor always to say, well, I didn't
realize this was an abortifacient?

SR. HCPAN« If 1it's done in good faith, it
would be a defense.

16
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There is na burden on any woman seeking an
abortion. The statute has nothing to do with 1it. Its
intent and purpose is to protect the woman who does not
want an abortion. 1 think that's essential here in
deciding its constitutionality. In Maher, for example,
this Court pointed out that a woman has at least an
equal right to choose to carry her fetus to term.

The plaintiffs have raised in this Court for
the first time an argument that the imposition of the
statute does not accord with good medical practice or,
another way of phrasing it, they say it requires false
information. That's another issue that was net
litiga ted.

In their cite on page 17 they cite to Williams
Obstetrics page 89. A review of page 89 indicates,
quite the contrary from the assertion of the argument,
that the information that the State requires is accurate
and factual and medically correct and in accord with
medical practice.

The Seventh Circuit weighed heavily on the
argument that this statute, when read with the other
sections of the statute, required the physician to be
the mouthpiece of the State as to a certain theory of
life which it's not allowed to enunciate under Roe V.
Wade. And I may digress for one moment to point out

17
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that, in this case here 1t is our contention there is no
issue concerning Roe v. Wade, Ashcroft, Colautti, or any
of the other cases, but t'.at they are properly applied
under our view#

The Seventh Circuit held that to fulfil the
requirement of the statute the physician would have to
talk about fetal death, and under the definition of
fetal death it requires that he look to the definition
of fetus, which means human being.

What the Seventh Circuit overlooked was that
at the time it wrote the decision that section of the
statute had been amended, Section 2-6, and it had been
amended to read that Ma fetus 1is an individual organism
of the species homo sapiens from fertilization until
live bir:h," which as far as 1 think humans can do is
absolutely neutral on the issue of whether cr net we’re
involved with a human being at that stage# 1 think it
was a rather significant oission by the court in
arrivin; at that conclusion.

There are two other sections of the statute,
and I must refer to them as old 6-1 and old 6-4 because
the statute was amended, and the new amendments we refer
to as new 6-1 and new 6-4 to try to allay a little of
the confusion that the amendments caused.

Incidentally, the Seventh Circuit found, and

18
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it's true, if one looks at the history of abortion
legislation in the State of Illinois., the many
amendments, the changes in the statute, the constantly
going back to the legislature to do it over again, one
would find out that they correlate pretty well with the
opinions of this Court. And many of the sections of
this statute are the way they are because of the time
that Ashcroft was passed and the State of Illinois was
attempting to bring its law in conformity with
Ashcroft.

Our argument below, after notifying the

Seventh Circuit of the change in the statute, was that

the issues with regard To old 6-1 and old 6-4 were moot,

primarily because the changes were substantial. The

statute was narrowed. Different standards were 1nvolved.

And that statute, new 6-1 and new 6-4, is the

subject matter of a separate lawsuit called Keith wversus

Daley, which is being vigorously licigated belor.

Extensive affidawvits have been filed., briefs h?ve been

filed. It is the subject matter of an agreed-to between

the State and the litigants preliminary injunction, and
is undertaking no activity until this case is decided.
So new 6-1 and new 6-4 are in a separate lawsuit where
the constitutionity of those statutes are being
litigated.

19
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Now, back to old 6-1 and old 6-4, The Seventh
Circuit addressed those statutes even though the
challenge them and the standing of the challenge tc
them was based upon the potentiality of future
convictions. In fact, 6-4 had been enjoined from the
day it was passed until the day it was amended cut of
existence.

6-1 was in existence for only eight months, sc
that when the Seventh Circuit dealt with this issue it
held that, because of the possibility of future
prosecutions against these physicians for the
eight-month period of time several years prior, that
that statute was not moot. And it therefore held that
the statute was not moot and reached the merits on the
issue.

Our position is then and is now that under the
teachings of this Court that statute was moot, ought not
to have beer addressed, or the Seventh Circuit ought to
have remanded in the same case to consider the effect of
the new amendments, which was not done. The plaintiffs
chose, as is their right, to file a separate suit and
litigate those issues separately. The court would not
consolidate' the cases and therefore we had a bifurcated
litigation going on, which ought not to have been the
case but nonetheless was.

20
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QUESTION* This is just with respect to one or
two of the statutes?

MR. HORAN* Only with — this only refers to
6-1 and 6-4.

QUESTION*. Right.

HR. HORAN* It does not refer to —

QUESTION* Now, if we happen to agree with
you, what should we do, wvacate and tell them to dismiss
the case to that extent?

MR. HCRAN* Dismiss that case as to these
issues, yes. And then those issues will be litigated in
the new case, Keith versus Daley, in a statute much more
narrowly drawn in an attempt, and a good attempt I
think, to comply with Ashcroft.

QUESTION* Mr. Horan, co you contend that the
changes were mandated by Ashcroft? You said they were
trying to comply. If so, it seams to rae, perhaps
without intending to do so, you're suggesting that
perhaps the old wversion wouli h'.ve been inwvalid under
A shcrof t.

MR. HCPAN* No, I don't suggest that. 1
suggeset that what was done in Ashcroft was, if I may
use the expression, a scheme of regulation involvina two
physicians, one of whom, being an ob-gyn, has the
jurisdiction up until the time of birth, the ether of

21
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whom, being the pediatrician, takes ever the
jurisdiction at the time of birth forward. There being
two individuals involved, Ashcroft has tried to work out
that scheme and now the states are trying to follow the
scheme that’s outlined in Ashcroft.

It does not mean that the separate standard
that was set out in 6-1 was indeed unconstitutional. As
a matter of fact, it is our contention —

QUESTION*  Another way of putting it, 1
suppose, is that if there’s no decision on the old
version of 6-4 and 6-1 the legislature would remain free
in your view to re-enact those statutes?

HR. HCRAN* No. No, Judge. It would be
purposeless, because new 6-1 and new 6-4 represent the
regulation under Ashcroft.

QUESTIONS Well then, it really doesn’t make
much difference what we do with the old, is that what
you're saying?

HR. HCRANs No, it does make seme difference
if you reach the old one, because the standard of care
is not that dissimilar in terms of the actual standard
of care as divided amongst the two physicians that 1
have just described.

QUESTION*  So you think the Court of Appeals
decision in this case will probably rub off on the other

70
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one?

SR. HQFANi It will certainly rub off.

The Seventh Circuit, incidentally, had
previously upheld the same standard of care that 6-1
contains. The Eighth Circuit and the lower court in
Ashcroft upheld it in 188.030.2 of their statutes. You
remember that the debate here was on .3. The .3
contained two provisions, one of which was the second
physician, but the second sentence of .3, which was
upheld by this court by implication when it upheld the
first sentence, the second sentence contains the same
standard of care as 5-1.

It says thatt "During the performance of the
abortion the physician performing it and subsequent to
the abortion the physician required by this section to
be in attendance shall take all reasonable steps in
keeping with good medical practice consistent with the
procedure used tc preserve the life and health of the
viable unborn ch.Id, provided that that does not pose an
increased risk to the life or health of the woman.”

That was the same standard that was contained
in 188.030.3, which was the subject matter of the
Ashcroft case. And it's that standard that the states
are trying to enunciate now in the statutes which they
are passing and which Illinois has done.
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The Seventh Circuit ruled that 6-1 was vague
because 6-1, it said, does not specify who must make the
viability determination, physician or assistant. Now,
to come to that conclusion one must ignore other
sections of the statuta, namely 2-2, which defines
viability as a medical judgment of the attending
physician based on the particular facts of the case
before him.

If one reads both sections together, it's
quite clear that it is the attending physician who makes
the medical judgment of wviability. 5-1 1is a
post-viability standard of care. It applies only after
viability is known in fact and applies only if there is
a deliberate disregard of the fact that the child is
viable.

In addition, another section, 6-5, requires
that there be absolutely no tradeoff in terms of risk.
Any medical risk involved wvitiates the import of 6-1.
That is to say, a physician need not follow 6-1 if in
doing so, that is to say in selecting a method of
abortion or using a standard of care to save the wviable
child, it would in any way increase the risk to the
woman.

There is no tradeoff that was found perhaps tc
be inappropriate under Cclautti.
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QUESTION*  Are you saying that the argument
against the Pennsylvania statute doesn’t apply to this
statute, the argume.ic we just earlier?

MR. HORAN* I don’t have an opinion on that
case, Your Honor, but that argument certainly does not
apply here.

The standard set out in 6-1 and in 6-5, read
in conjunction with 2-2, certainly is not vague. It
identifies for any reasonable physician reading it what
it requires and let’s him know that only an intentional
failure to exercise that standard is subject to
prosecution under the statute. The standard is a
common, medically accepted standard, and really causes
no problem for physicians to understand.

Old 6-4 is another post-viability statute,
substantially similar to the one I have just described,
with a slight difference. It does not use the word
"e=>]ab'ility." Instead, it uses a statement of the
r tandard that comports with the standard adopted in
Roe .

It says when there exists in the medical
judgment of the physician performing the pregnancy
termination, based on the particular facts of the case
before him, a possibility known to him of sustained
survival of the fetus apart from the body of the mother,

25

ALDERSON REPORTING COMPANY, INC.
20 F ST., H.w., WASHINGTON, D.C. 20001 (202) 628-9300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

with or without artificial support. The statute applies
after viability and contains a different standard, a
possibility, in reference to the subjective judgment
made by the attending physician.

The intent of this section is to sweep under
the protection cf 6-4 a greater number of wviable
children than would be done so by 6-1. If 6-4 is
constitutional, 6-1 is obviously so and 6-4 would be the
standard that the states would adopt.

The Seventh Circuit held 6-4 unconstitutional
solely on the basis that it applied to pre-viability
abortions and therefore has a chilling effect. It does
not apply to pre-viability abortions because it contains
word by word the standard for wviability that this Court
adopted in Roe.

The word '""possibility” can only be interpreted
to refer to the subjective quality of the physician’s
judgment, asking him to bring into the sleep of the
statute’s protection not a remote possil 1lity cf viable
children who might survive, but a reasonable possibility
of children who might survive.

CHIEF JUSTICE BURGER; Your time has expired,
counsel.

HR. HCRAN; Thank you.

CHIEF JUSTICE PURCER; Kr. Carey.
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ORAL ARGUMENT OF R. PETER CAREY, ESQ.,
ON BEHALF OF APPELLEES

MR. CAREY; Mr. Chief Justice and may it
please the Court;

In an attempt to promote the State's theory of
fetal life, the Illinois statute unconstitutionally
overrides the physician's obligation to protect the life
and health of a woman needing medical care, and further,
requires a physician to deliver a morally charged and
medically inaccurate message based upon the State’s
theory of life to patients seeking contraceptive
advice.

The legal questions raised in this appeal were
correctly settled by the Seventh Circuit's application
of the principles enunciated in Roe, Colautti, and
Akron. Intervenor's continuation of the conflict in
this Court reflects only his refusal to abide by
constitutional limits on state authority and his refusal
to accept prior decisions of this Court.

Intervenor's desire to impose his personal
ant-ipathy against abortion on physicians and women dees
not cure the unconstitutional deficiencies of this
statute or establish Article 3 jurisdiction.

Illinois' Attorney General has not filed a
notice of appeal from the Seventh Circuit's decision,
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nor, contrary tc the intervenor’s initial
representation, did the attorney General join in the
jurisdictional statement. After this Court noted
probable jurisdiction, the Attorney General for Illinois
did not file a brief in this Couct, nor did he request
to be heard at oral argument.

I might also add that I am aware of nothing
that authorizes Hr. Horan to speak for the State of
Illinois, either its Attorney General or any of the
State's attorneys who are charged with prosecuting
violations of this statute in the 102 counties in
Illinois.

QUESTION; Wall, Hr. Carey, what about our
case of Singleton against Wulff, decided in 1976, where
a majority of the Court held that doctors could raise
not only their own rights, but the rights of their
patients?

HP. CAREY; Yes, Your Honor, that's correct.
But in that case the challenge was to a statute which
impacted on the physician. Here we have, i1f you will,
the reverse. We have a private citizen of Illinois
coming in and attempting to uphold a criminal statute
which regulates an area in which he doesn't practice.
If the statute were upheld, he wouldn't be subject to
prosecution under it. He doesn't perform abortions or
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give birth control devices.

QUESTION* Yes, but doesn't he allege similar
financial interests to those of the doctors in
Singleton?

HR. CAREY* The financial interests that are
alleged by Dr. Diamond are extremely attenuated. His
situation 1is much more akin, 1 think, to this Court's
decision in Linda R.S. versus Robert D., where you
recall that a mother sought to overturn Texas*
interpretation cf their statute which Texas said didn't
apply to the collection of chili support from fathers of
illegitimate children, but only to fathers of legitimate
children.

She brought suit and this Court found that
even 1t the statute were changed or found to be
unconstitutional as she suggested, the thought would be
only that these fathers would be subject to prosecution,
not that child support would reach her* And the samt is
true here.

The Attorney General's participation —

QUESTION* flay I ask, on the standing
question, how can you consistently take the position
here that there's no — you really don't have an
adversary, and yet if what your opponent told us is
correct, you asked for pl100,000 from him in the district
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court on the ground that he «fas your adversary? How can
you have 1t both ways?

MB* CAREYs I migt” say I’d like to know how
he can have it both ways. Eut there is a distinction,
in that the decision of the district court on fees is
not final. In fact, 1t’s recently been subject to
briefing. The position of the district court as I
understood it was that the award of fees was joint and
several amongst all defendants, with the defendants
intervenors having one-half of the total fee award.

The district court noted in its decision on
fees that it was concerned because of what it viewed as
the dilatory tactics that were engaged in by intervenors
the litigation.

CUESTIONi Well, would you not agree that as a
normal proposition, if he has no standing to litigate,
which I understand to be your position, you certainly
shouldn’t lave standing to get fees from him?

MR. CAREYi No, I think that’s not quite
right. He chose to intervene in the case. He chose to
participate in the case. He chose to participate in the
case actively. He exposed himself knowingly to the
possibility of fees being assessed against him.

QUESTION*  You’re going to get — presumably,
if you win you get some kind of an injunction against
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the State of Illinois enforcing the statute./ You’re not
going to get any relief against these people, are you?

KR. CAFEY; No, I’'m not, and in fact that’s
exactly the argument they are making to the district
court at this very time. They recently filed a
memorandum which I received yesterday evening in the
district court on the fee question. The district court
had asked that the parties brief rather the
applicability of Graham.

And they point out to the court that their
interests are simply the same as the interests of the
State parties, hut that doesn’t convert this otherwise
private parties as State actors and provides no basis
for the award of fees under Section 1988.

The Attorney General’s participation in
this —

QUESTION; May 1 inquire. If the Appellant
here lacked standing, then 1 take it the Court of
Appeals would have rendered just an advisory opinion?

MR. CAREY* No, Your Honor. Excuse me, but
the State through the Attorney General was before the
Court of Appeals.

QUESTION* 1 see.

MR. CAREY; And the State 1is not before this
Court. So at the time that the appeal was decided, and
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indeed at the time of the entry of the preliminary and
final injunction in the district court, the State
through both Lae Attorney General and the State's
attorney in the district court and in the appellate
court through both of those as well was actively in the
case and trying to uphold the statute.

They are not before this Court, however.

Just as the State of New Jersey in Princeton
versus Schmid did not give any indication as to how the
case should be resolved — that case involved the
constitutionality of a New Jersey statute as applied to
a person who had leafletted on Princeton's campus, and
the Court found that there was no jurisdiction — so the
State's lack, of a position on the merits of this case cr
any indication of its preference for disposition of any
of the issues in this case requires dismissal.

Intervenor has no legally cognizable
interest. He simply desires that the State enact,
uphold and enforce unconstitutional laws which reflect
his view that life begins at fertilization and which
impair the exercise of women's constitutional privacy
rights.

Turning to the statute itself, Sections 210
and 11(d) represent the State's attempt to dissuade
women from using certain types of birth control by
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establishing the theory that life begins at
fertilization and then requiring the physician to
espouse that theory to his patients seeking
contraceptive advice.

The State accomplishes this by defining "human
being" as a fertilized ovum, then defining 'fetus" as a
human being from fertilization until live birth.
"Abortifacient” is defined under Section 210 as any drug
or device which causes fetal death, whether or not the
fetus is known to exist.

Then we have 11(b) which requires the
physician to advise patients receiving Stilbestrol and
IUD's and certain birth control devices that they are
not contraceptives, but are rather abortifacients, a
terra which is defined in this very statute as causing
fetal death, whether or not the fetus is known to
exist.

QUESTION* hr. Carey, ycur opponent says t' at
the statute doesn't define either Stilbestrol or IUD as
one of these devices.

HR. CAREY; He is correct in the sense that
the statute does not say, when we use '"abortifacient" we
mean IUD's and DES. But I think that the record
evidence 1s unccntradicted by the affidavits of the
plaintiff physicians that their reading of the
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definition of "abortificient" in 210 and the
incorporated definitions of "fetus” and "human beinq"
necessarily leads them to the conclusion that IUD's and
Stibestrcl are covered.

QUESTION* Is there a finding to that effect?

NR. CAREYs 1 believe that the district court
did finl that, yes, ani that the Seventh Circuit agreed
with that.

The conclusion that the physicians reached,
that IUD's and DES ace subject to the provisions of 210
and 11(d), is net rebutted by the intervenor's
suggestion in his brief in this Court to the contrary or
by anything in the evidence.

210 and 11(d), contrary to interveror's
contention, are not informed consent. These provisions
do not advise the woman of what is to be done or its
consequences. Father, these provisions require that
physicians provide all women, regardless of their
circumstances, with medically irrelevant information.

It is intervenor, not the medical profession, who seeks
to deceive women who need medically accurate information
regarding birth control.

Indeed, the patient information brochure which
is required by federal regulation to be given to women
contains medically accurate information regarding the
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health risks and consequences of [I0D’s, DES, and oral
contraceptives. Contrary to 210 and 11(d), this
federally mandated information clearly informs the woman
that none of these drugs or devices will cause an
abortion or terminate a pregnancy.

Moreover, the availability of this information
to the woman undercuts intervenor's undocumented
insinuations that the medical profession is engaged in
wholesale deception of women.

Finally, intervenor’s interpretation of this
statute that physicians are free to use value-neutral
language to comply with it is contrary to the express
statutory language, ignores the coercive force of the
criminal statute, and 1is inconsistent with the position
advanced by interveior in the briefs.

The word "abortifasient" necessarily signifies
an abortion, which necessarily presumes the existence of
a pregnancy. Surely this word will often need
explanation, and list as surely physicians will avoid
the possibility of prosecution by using the statutory
explanation, 'causing fetal death."”

Section 6-4 is directly contrary to this
Court’s prior holdings in Danforth and Cclautti because
it burdens the abortion decision and its effectuation
prior to viability. The fetal standard cf care applies
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when the physician determines there exists a possibility
of sustained survival, a possibility, not a reasonable
likelihood.

A similar standard of care was found
unconstitutional in Danforth because it applied prior tc
viability. Likewise, this prevision applies before
there is a reasonabla likelihood of sustained fetal
survival and must, for that reason, be
unconstitutional.

Intervenor's suggestion to the contrary is
refuted by the existence of Section 6-1, which clearly
applies after wviability and establishes the same
standard of care. Also, their suggestion is
controverted by the language of 6-4. The "possibility
of wviability” language in 6-4 necessarily suggests that
it applies to a time before wviability.

Moreover, if there is any doubt on this
question, then 6-4 is unconstitutionally vague under
this Court's decision in Colautti, for according to
intervenor this condition which the State is attempting
to govern by Section 6-4 differs in some indeterminate
way from wviability as set forth by this Court in Roe and
Danforth.

Finally, as with Section 6-1, Section 6-4’s
stanard of care is impermissibly vague.
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Turning then to Section 6-1, this is the
post-viability standard of care provision, very much
like the one in Danfc-th and very much like the one in
Colautti. It is vague in at least two ways, cach of
which is sufficient to sustain the decision below.
First, the statute does not clearly specify the
attending physician’s viability determination controls.
Second, the statute fails to inform the physician that
the woman's life or health is preeminent to the fetus
when they conflict.

| Turning to the first of these, this section,
unlike Section 6-4, applies when the fetus is known to
be wviable. This phrasa was added after the district
court in Kynn versus Scott had construed Section 6-1 to
leav? the wviability determination to the attending
physician's judgment.

Section 6-1 thus allows the State tc question
the correctness of tha wviability determination in a
la+er criminal prosecution. Intervenor concedes that
the State cannot constitutionally do so under Colautti,
but argues instead that the "known to be" phrase means
known by the attending physician to be. Intervenor’s
construction is contrary to the express statutory
language used by the legislature to limit the wviability
determination tc the attending federal in Section 6-4.
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Additionally, the intervenor construes the
"known to be" phrase to have a different meaning in the
second sentence of Section 6-1 than the meaning which he
attributes to that phrase in the first sentence of 6-1,
thereby illustrating the vagueness of that phrase.

Alternatively, if physicians and assistants
are rot bound by the physician's viability
determination, chaos will occur as each assistant
attempts to avoid criminal prosecution by acting
contrary to the physician's instructions where the
physician has determined that the fetus is not wviable.

Women who receive post-viability abortions do
so because their life or health is threatened. This
statute does not clearly specify that the woman's life
and health are preeminent from the decisiot of whether
or not to have an abortion through its effectuation.
Contrary to intervenor's suggestion, this problem is not
solved by Section 6-5.

Section 6-5 does not provide th; protection of
the woman's life and health which the intervener
claims. Section 6-5 simply doesn't nrake thre woman's
life and health preeminent. It applies by its own words
only during the course of the pregnancy termination, a
point after which the choice of abortion techniques has
already occurred.
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Choice of abortion technique, as this Court
recognized in Colautti, is a complicated medical
judgmr..t, about which physicians can and do disagree.
Intervenor’s unsupported assertion that certain
techniques were developed to injure fetuses ignores the
fact that these same techniques reduce risks to women
whose life and health is threatened in a post-viability
abortion situation.

The distress to the fetus in this situation,
the threat to the woman, the skills of the physician,
and the varying side effects and complications of each
of these techniques makes compliance with 5-1
impossible; and, as the uncontroverted affidavits state,
6-1 does not present to them a clear understanding of
what physician conduct is considered criminal.

Although the intsrvenor suggests to the
contrary, the words '""life and health" don't appear in
Section 6-5. Rather, Section 6-5 applies when the
physician determines that to follow the dictates of
Section 6-1 would cause increased medical risk to the
woman.

The difference in language necessarily creates
vagueness. Illinois uses the health and life standard
to control the availability of post-viability
abortions. By not using that standard in 6-5, it
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intended to somehow limit the factors which the
physician had available to him to consider in deciding
whether or not to apply the 6-1 standard.

A reaffirmance of Colautti's requirement that
when fetal and maternal interests conflict the physician
must be allowed to consider the woman's health and life
preeminent in making post-viability abortion decisions
is necessary because, if I may say so, some including
Illinois have net followed that decision.

Starting with Griswold and most recently in
Akron, this Court consistently has recognized the
woman's right to personal autonomy in reproductive
matters. These prior decisions are dispositive of the
issues in this case.

Sections 210 and 1 (d) cannot be reconciled
with Akron's prohibition of criminal regulation designed
to deter reproductive choices. Sections 6-1 and 6-4
cannot be reconciled with Cc lauti's prohibition of wvague
statutes that require tradeoffs between a woman's health
and that of the fetus.

None cf the provisions can be reconciled with
Roe's clear affirmation that the constitutional right of
privacy cannot be vitiated by the State's theory of
life.

For these reasons and those in our brief, the
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decision of the Court of Appeals should be affirmed or
on the Article 3 point this appeal should be dismissed.
Unless the Court has any other guestions, thank, you.
CHIEF JUSTICE EUSGERs Thank you, gentlemen.
The case is submitted.
(Whereupon, at 11s37 a.m., argument in the

above-entitled case was submitted.)
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