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I ft THE SUPREME COURT OF THE UNITED STATES

- - - ---------------x

KERR-3C GEE CORPORATION, :

Petitioner, :

V. i No. 84-68

NAVAJO TRIBE OF INDIANS, :

ET AL. :

- - - - -- -- -- -- -- -- --x

Washington, D.C.

Nonday, February 25, 1985

The above-entitled matter came on for oral 

argument before the Supreme Court of the United States 

at 11:43 o'clock a.m.

APPEARANCES:

ALVIN H. SHRAGO, ESQ., Phoenix, Arizona; on behalf of 

the petitioner.

ELIZABETH BERNSTEIN, ESQ., Window Rock, Arizona; on 

behalf of the respondents.

LOUIS F. CLAIBORNE, ESQ., Deputy Solicitor General, 

Department of Justice, Washington, D.C.; on behalf 

of the United States as amicus curiae in support of 

resp ondents.

1

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TENTS

PAGE

petitioner 3

respondent 22

United States 

in support of

39

CON

ORAL ARGUMENT OF 

ALVIN H. SHRAGO, ESQ.,

on behalf of the 

ELIZABETH BERNSTEIN, ESQ., 

on behalf of the 

LOUIS F. CLAIBORNE, ESQ., 

on behalf of the 

as amicus curiae 

the respondents 

ALVIN H. SHRAGO, ESQ.,

on behalf of the petitioner - rebuttal h6

2

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDINGS

CHIEF JUSTICE BURGER: We will hear arguments 

next in Kerr-McGee against Navajo Tribe of Indians.

Nr. Shrago.

ORAL ARGUMENT OF ALVIN H. SHRAGO, ESQ.,

ON BEHALF OF THE PETITIONER

MR. SHRAGO: Nr. Chief Justice, and may it 

please the Court, at issue in this case is whether an 

Indian tribe may unilaterally, without any approval 

whatsoever from the Secretary of the Interior, impose 

taxes on non-Indian oil and gas lessees.

This issue arises in this case in the context 

of the Navajo Tribe of Indians, which has never adopted 

any constitution at all, and which in fact has twice 

rejected invitations by the Congress to adopt 

constiututions, first in Section 16 of the Indian 

Reorganization Act of 1934, and second in Section 6 of 

the Navajo Hopi Rehabilitation Act of 1950.

In June of 1982, the United States District 

Court for the District of Arizona held that the taxes, 

business activity tax and the possessory interest tax 

were invalid because they lacked Secretarial approval.

That decision was reversed by the Ninth 

Circuit Court of Appeals in April of 1984, which held 

that Secretarial approval was not required. The case
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appears here today on a writ of certiorari to the Ninth 

Circuit Court of Appeals.

The facts in this case are as follows. The 

petitioner conducts oil and gas operations on Navajo 

lands situated in the state of Arizona, lands that were 

set aside by the Treaty of 1868.

These operations are conducted pursuant to 

leases issued by the tribe and approved by the Secretary 

of the Interior or, more precisely, by his delegate, 

pursuant to Sections 396A and 396E of the Mineral 

Leasing Act of 1938 , Title 25, United States Code.

From 1967 to 1979, the petitioner has paid 

over $7 ,500,000 in royalties in connection with these 

operations, and over $ 111,300 in rentals. From 1979 to 

1984, the petitioner has paid over $6,100,000 in 

royalties, and over $104,800 in rentals.

These payments are not made to the tribe.

They are not made to tribal officials. They are made, 

rather, to officials of the Bureau of Indian Affairs, 

who handled these funis in trust for the tribe.

There is no question that the rate of royalty 

in these leases is fair and equitable. It is set at 16 

and two-thirds percent. It is a one-sixth rate of 

royalty.

The two taxes at issue here, the possessory
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interest tax and the business activity tax, were enacted

in January of 1978 and. in April of 1978 by the Navajc 

Tribal Council. The resolutions implementing these 

taxes explicitly state that the taxes are to be 

effective, and I quote, "after approval by the Navajo 

Tribal Council."

The taxes were not approved by the Secretary 

of the Interior. The taxes purport to enable the Navajo 

Tax Commission to impose a number of penalties for 

non-compliance, including the penalty to attach and 

seize assets of the petitioner on the reservation, 

including the penalty to suspend or to prominently 

revoke all rights of the petitioner to engage in

produc tiv e activity on the reserv ati on, n otwiths ta n ding

the ri ght that was so gran ted to the petitioner in the

leases th emsel v es.

The complain t wa s filed by the petitio ner in

this c ase to challenge the validi ty of th ese tax es in

M ay of 1979. It was f iled in the Un i ted States Dis trict

Court for the District of New Mex ico beca use pet iti oner

also h as operations on Nava jo lan d s ituat ed on t h e New

Mexico side of the border.

These are uranium mining operations, and are 

far larger in scope than the oil and gas operations 

which are situated on Navajo lands in Arizona.
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The Federal District Judge in New Mexico 

dismissed petitioner's claims against the tribe and the

Tax Commission themselves on the grounds of sovereign
1

immunity, but the remaining claims proceeded against 

tribal officials on the doctrine of ex parte Young on 

the allegations that tribal officials were purporting to 

exceed their lawful authority.

In March of 1980, the District Judge in New 

Mexico transferred that portion of petitioner's 

challenge to these taxes which dealt with its operations 

in Arizona to the United States District Court for the

is tri ct of Ari zona.

Th e D ist rict Cour t in New Mexico St aye d all

ur the r proc eed ings in Few Mexi<zo pending resolu ticn of

ss ues that at that ti me we re pending before the Ten th

ir cui t, and wh ich sub seque nt ly were pendi no bef ore the

ni ted S ta te s S uprem e Court •

I am referring to th e Merrion de cision . The

ase i n New Hex ico has stil 1 been stayed. It is sti 11

presently under a stay. In Arizona, all proceedings 

were stayed until this Court had rendered its decision 

in the Merrion case.

When the Court rendered its decision in 

Merrion, District Judge William Koppel entertained 

motions for summary judgment that had been filed by all

6
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QUESTION; Did the Tenth Circuit also

e?

ME. SHBAGOi Yes, Justice Blackmun, the Tenth 

t, before the Ninth Circuit rendered its decision, 

ndered a decision in the case of Southland Poyalty 

Navajo Tribe of Indians in which it had reversed 

cision of the Federal District Judge in Utah, and
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the Ninth Circuit incorporated by reference the 

reasoning and the result in the Tenth Circuit's 

decisi on.

It is our position that this holding is 

fundamentally inconsistent and fundamentally 

misconstrues the very basic nature of the relationship 

between the United States and the Indian tribes. This 

is a holding which effectuates a radical change in some 

200 years of tradition and custom of federal supervision 

over relations between Indians and non-Indians.

QUESTION: Nr. Shrago, do you think the

Merrion decision recognized only a limited sovereign 

power to tax conditioned on the requirement of the 

Secretary's approval?

MB. SHRAGO: I think, Justice O'Connor, that 

the Merrion decision recognized that Indian tribes 

generally have an inherent power to tax. However, I 

think the decision in Merrion also recognized that the 

Congress has regulated the manner and extent to which 

Indian tribes may exercise that power, and that is 

precisely --

QUESTION: Well, your answer to my question is

basically no, and if that is the case, why should we 

distinguish among tribes governed by the Indian 

Reorganization Act and tribes that aren't?

8
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MR. SHRAGC; Because as this Court held in 

Merrion, the Indian Reorganization Act of 1934 set forth 

a procedure whereby tribes should adopt constitutions 

and then if they wish to tax non-Indians, announce their 

intention to tax non-Indians and have their taxing 

ordinances approved by the Secretary of the Interior.

The Court was explicit in explaining that this 

was, and I quote, "the administrative process 

established by Congress to monitor such exercises of 

tribal authority."

The Congress has regulated the manner and 

extent in which an inherent power may be exercised. In

fact. this is a po int that Justice Stewar t —

QUESTION Well, is there any s pecific

prcvis ion of the I ndi an Reo rganization Ac t that require

Secret arial approv al iof tax es?

MR. SHRA GO: No, Your H onor. I n fact, there

is no mention of t axes them selves in the Indian

Reorga nization Act There is specific me ntion i n the

Indian Reorganizat ion Act o f the concept of Seeretarial

approv al with resp ect to th e cons titution itself •

And I mi gh t add that in 1954, a fter th e

Congr a ss had extended a sec ond in vitation to the N avajo

to ado pt a constit ution in Sectio n 6 of the Nava jo Hcpi

Rehabi litation Act of 1950, the s olicitor render ed an

9
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opi ni o n, and he wa s re ferri ng to the v ery langua ge in

Sec tio n 6 of that Act, the exi sting la w 1 anguage , which

was ta ken almost v erba tim f rom Section 16 of the Indian

Reo rga nization Act of 1934.

And the soli citor ex plained tha t when a tribe

ado pts a constitut ion that all ows it t o exercise pow ers

ves tei by existing law , tha t i ncorpora ted within the

not ion of vested b y ex istin g l aw is th at before the

exe rci se can take place, t h e S ecr et ary mu st appr ove the

exercise.

That was the Secretary's interpretation as 

late as 1954.

QUESTION; But that was of a tribe that had 

adopted a constitution.

MR. SHRAG04 No, Your Honor, this was in 

connection with a proposed constitution that was being 

drafted and circulated to the Secretary for his review, 

the constitution that was being proposed for the Havajos 

to adopt under Section 6 of the Navaho Hopi 

Rehabilitation Act. They never adopted it.

QUESTION; And what was the Secretary's 

opinion with respect to that proposed constitution?

MR. SHRAGO; The proposed -- the Secretary had 

a number of opinions with respect to that proposed 

constitution.

10
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QUESTION* But the one you just adverted to.

HR. SHRAGOs Yes, he did observe that there 

ome powers that were articulated in this proposed 

tution that should be subject to Secretarial 

, and he had some criticisms about the 

tution that had at that time been drafted.

QUESTIOHj Well, did he express the view that 

was some statute on the books that would require 

o be subject to Secretarial review as opposed to 

having it desirable as a matter of choice?

HR. SHPAGG: He expressed the view that the 

ge existing law, vesting tribes with authority to 

se powers according to existing law, the same 

ge that had been used in the 1934 Act, necessarily 

ed the understanding that those powers, before 

ould be exercised, must be approved by the 

ary of the Interior.

This, of course, is the understanding that the 

of Indian Affairs had at the very outset, from 

on of the Indian Reorganization Act of 1934. It 

y clear from the legislative history, and it is 

lear from the contemporaneous administrative 

retat ion.

For example, Commissioner John Collier, who 

e draftsman of the Wheeler-Howard bill, the Indian
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Reorganization Act of 193^, explained, and I quote.1 

"The bill provides the machinery for a progressive 

establishment of heme rule by tribes or groups of 

I n d ia n s . "

It is that machinery, the adoption of a 

constitution and approval by the Secretary of the 

Interior which is precisely what the Indian 

Reorganization Act was designed to accomplish.

That is precisely, as this Court recognized in 

Merrion, the administrative process established by 

Congress to monitor such exercises of tribal authority.

QUESTION; But the Congress didn't require the 

tribes to adopt constitutions.

KR. SHRAGO: That is correct, Justice 

Rehnquist. This was optional with the tribes. This was 

true of the original bill. It was true of the bill as 

it proceeded through the Congress.

QUESTION; And the tribes retained, if they 

didn't adopt a constitution, certain sovereign powers, 

did they not?

MR. SHRAGOi Your Honor, there is a difference

between —

QUESTION t Did they not?

MR. SHRAGO; I would say yes.

QUESTION^ Okay. And so the question is

12
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whether the power tc tax is one of those sovereign

powers .

HR. SHRAGO; I believe that question has been 

answered in Merrion, and we are not --

QUESTION; And the Court said, yes, it 

includes that.

MR. SHRAGO; That's correct, but the Court 

also went further and said that before the power to tax 

could be exercised, it had to be approved by the 

Secretary of the Interior, and in fact Justice Marshall 

in the opinion in Merrion explicitly made the 

distinction between the existence of 3 sovereign power 

to tax, which he explained, that neither the tribe’s 

constitution, in that case the Jicarilla Apache Tribe, 

nor the Federal Constitution is the font of any tribal 

sovereign power to tax.

But he also explained, however, that in light 

of the Indian Reorganization Act, amendment of the 

tribe's constitution to authorize the tax, to announce 

the intention to tax, was the necessary event or the 

critical event, as I believe he put it, necessary to 

effectuate the tax, and the word "effectuate” was 

highlighted .

In short, again we are talking about existence 

of a power and the manner and extent by which the

13

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Congress has regulated that power. At the present time# 

it is essential that there be this administrative 

process for review of the tribal taxing power.

As the Court mentioned in Merrion, Secretarial 

approval is a necessary constraint to minimize the 

potential concern that tribes may exercise the power to 

tax in an unfair or unprincipled manner, or in any way 

inconsistent with overriding national interests.

Under this Court's interpretation of Santa 

Clara Pueblo versus Martinez, we cannot challenge the 

unfairness of this tax under the due process or equal 

protection clauses of the Indian Civil Bights Act of 

1968, nor can we challenge the due process and equal 

protection problems we have with these taxes under the 

Federal Constitution, since it has been held that those 

limitations do not apply to Indian tribes.

In short, the only relief that we have is if 

this administrative process established by Congress to 

monitor such exercises of tribal authority is upheld and 

respected by the Secretary. That in fact is exactly 

what the Secretary did in connection with the Hopi 

Indian Tribe, which of course resides on the land 

situated within the exterior boundaries of the Navajo 

Tribe.

They attempted to enact a severance tax, and

14
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the Secretary of the Interior, actually the Assistant 

Secretary, disapproved the tax because in his opinion it 

violated the due process provision of the Indian Civil 

Bights Act of 1968, Now, the Hopi Tribe has --

CHIEF JUSTICE BURGERt We will resume there at 

1:00 o'clock, counsel.

MR. SHRAGO; Thank you.

(Whereupon, at 12:00 o'clock p.m., the Court 

was recessed, to reconvene at 12:59 o'clock p.m. of the 

same day.)
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■AFTERNOON SESSION

CHIEF JUSTICE BURGER; You may continue,

counse1.

ORAL ARGUMENT OF ALVIN H. SHRAGO, ESQ.,

ON BEHALF OF THE PETITIONER - RESUMED

MR. SHRAGOs Thank you, Mr. Chief Justice.

In Merrion, this Court, referring to the 

Indian Reorganization Act of 1934, and the adoption of 

tribal constitutions to announce tribal intentions to 

tax as well as Secretarial approval of the specific 

taxing ordinances, held, and I quote, "Here the Congress 

has affirmatively acted by providing a series of 

checkpoints that must be clear before a tribal tax can 

take effect."

This was a point as to which the Court in 

Merrion was unanimous. Justice Stevens in his dissent 

explained that to the extent that the power to tax was 

an attribute of sovereignty possessed by Indian tribes 

when the reorganizaion was passed, Congress intended the 

statute to preserve those powers for all Indian tribes 

that adopted a formal organization under the Act.

The serious problem with the construction that 

the Ninth Circuit gave to the Indian Reorganization Act 

is that it imputed to the Congress and to the executive 

officials of this nation, including John Collier

16
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himself, an intention to deceive the Indian tribes cf

this country by going around the country and telling 

them, this Act is for your benefit, this is an Act which 

is going to strengthen your tribal powers, this is an 

Act which is going to free you more and more from 

federal control.

QUESTION; Kell, the Navajos maybe knew what

they were doing.

MR. SHRAGOi That is exactly the point I am 

trying to make, Justice White, that if you adopt the 

argument that has been made by the Ninth Circuit --

QUESTION; Well, they just knew better.

MR. SHRAGOi That they knew better than the 

draftsmen of the legislation and the Congress I think is 

a remarkable conclusion to reach.

QUESTION: May be.

MR. SHRAGOi Nevertheless, if that conclusion 

is reached, then the majority of Indian tribes in this 

nation that adopted constitutions under the IRA have 

been frankly tricked by the Congress, by President 

Roosevelt, by Commissioner Collier, by the federal 

government for 50 years.

And in fact as the Tenth Circuit recognized in 

the Southland Royalties Company case which is presently 

pending on a petition for rehearing, if this

17
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interpretation is upheld of the Indian Reorganization 

Act, it will encourage tribes which have adopted 

constitutions to repudiate their constitutions so that 

they may exercise these powers without federal 

supervision and federal control.

This would be the remarkable conclusion that 

the objectives of an Act of Congress can best be 

furthered by ignoring and repudiating the Act 

altogether. It simply makes no sense.

The need for Secretarial approval , of course, 

is unquestioned. As the Court observed in Kerrion 

itself, Secretarial approval is one of those constraints 

that minimizes potential concern that the tribal taxing 

power may be exercised in an unfair or unprincipled 

manner, or that it may be exercised in a manner that is 

inconsistent with overriding national interests.

The Secretary under the present state of the 

law is the only one who can oversee the propriety of 

these tribal exercises of power. Under the Martinez 

decision, the violation of the Indian Civil Rights Act 

by implementation of tribal power in a civil context as 

opposed to the criminal context simply cannot be 

reviewed by a federal court.

Indeed, as the Secretary has recently 

invalidated or refused to approve the severance tax

18
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enacted by the Hopi Tribe on the grounds that it 

violated the due process clause of the Indian Civil 

Eights Act of 1968, we see no reason, no basis, no 

principle either in logic or in fact by which the 

Secretary could claim that the identical tax which 

offends the identical due process clause of the Indian 

Civil Fights Act of 1968 should somehow be permitted to 

be implemented merely because the other tribe has net 

adopted a constitution under the IRA or under similar 

legislation, and in fact has not adopted a constitution 

at al 1.

To the contrary, we believe that the need for 

Secretarial review, federal oversight of tribal 

exercises of the taxing power is all the more pressing 

in the case of those tribes which have refused to adopt 

constitutions than it is in the case of those tribes 

which have at least followed the Congressional policy 

and adopted constitutions.

After all, the constitutional form of 

government in this nation is basic, principal, and 

fundam ental.

In New Mexico versus Mescalero Apache Tribe, a 

unanimous decision of this Court involving hunting and 

fishing rights and regulation of those rights by the 

state cr by the tribe, this Court observed that federal
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law commits to the Secretary and to the tribe the 

responsibility to manage the reservation’s resources.

The Court also unanimously held that federal 

law requires the Secretary to approve the tribe's 

hunting and fishing ordinances, which of course the 

Secretary had done in that case.

This, of course, was also a matter on which 

the Court had remarked in United States versus Wheeler, 

a case involving the Navajo tribe itself. In Wheeler, 

the Court distinguished between the existence of an 

inherent power, and that was the basis on which there 

was a dispute between.the majority and the minority in 

Kerrion, whether as a matter of inherent tribal power, 

the power existing, not on whether the manner and extent 

of that power had been regulated by the Congress.

The Court in Wheeler, a case involving the 

Navajo Tribe, explained that Congress has in certain 

ways regulated the manner and extent of the tribal power 

of self-government does not mean that Congress is the 

source of that power.

We have the difference between existence of 

the power and the manner in which that power can be 

exercised. The Congress intended that for tribes to 

exercise the power to tax against non-Indians, at the 

very least that tax must be approved by the Secretary
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or, in the words of the Merrion Court, receive specific 

general approval before it could become valid.

This result, of course, is consistent with the 

legislative history underlying enactment of the Indian 

Reorganization Act. John Collier explained that the 

bill provided the machinery for progressive 

establishment of home rule by tribes or groups of 

Indian s.

The Senate report, which was presided over by 

Senator Wheeler, the sponsor of the bill, the

Wheels r-Howard Act, in th<e Senate, explai ned tha t the

legisl ation was inte nd ed, and I quote, "t o stabi lize the

tribal organiza tion of Indian tribes by v esting th em

with r eal though lint it ed ;authority and by prescr ib in g

condit ions which mus t be inet by such trib al

organi zations."

Under the in teripretation of the Indian

Reorga nization Act a dv oca ted by the Ninth Circui t, thos e

tribes which rejected the Indian Reorgani zation Ac t

would be vested with n ot :limited power bu t with

u n 1 im i ted power, and t hat interpretation would e nc ourage

the ma jority of trib es in this country wh o have ad opted

consti tutions in pur usance of the objecti ves of th e

Indian Reorganization Act to disband thos e

con sti tutions, to re pu dia ■te them, to revo ke them •

21

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTION: Has that yet happened with any

tribe?

MR. SHRAGO; Yes, in fact, Justice Brennan, 

the United States points out in its brief that it is now 

engaged in a process of encouraging tribes to eliminate 

the provisions in tribal constitutions calling for 

Secretarial review.

Apparently the notion is that tribal or 

Secretarial review is a matter that is required by 

tribal law and not by federal law. That is the premise 

of that argument, which I submit is wrong and 

inconsistent with this Court's holding in Kerrion that 

the IRA and adoption of a tribal constitution and 

Secretarial approval fulfill the administrative process 

established by Congress to monitor such exercises of 

tribal authority.

QUESTION; Well, would it be your view that 

once having adopted a constitution, the tribe may net of 

itself in any event disband the constitution?

MR. SHRAGO; No, Your Honor. I think that 

that is a process which is provided for in the Act 

itself. They certainly can, but if they do, then they 

will not be following the administrative process 

established by Congress to monitor tribal exercises, at 

least of the taxing power, in the event they disband
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their constitutions.

In conclusion, the Ninth Circuit decision 

rejects Merrion's interpretation and holding with 

respect to the Indian Reorganization Act of 1934. The 

Ninth Circuit's decision interprets the Indian 

Reorganization Act of 1934 as an Act of Congressional 

deceit to trick Indians into contracting away, as the 

United States has explained it, their powers in the face 

of representations that the IRA would strengthen their 

government and free them from federal control.

The interpretation will encourage the majority 

of tribes who have adopted constitutions to repudiate 

them. The result is that there will be unlimited 

exercise of absolute governmental power, ironically on 

lands owned in fee by the United States government 

itself .

We believe that 200 years of traditional 

federal supervision over Indian/non-Indian relations 

should be affirmed. We submit that the Ninth Circuit's 

decision should be reversed.

I would like to reserve the remainder of my 

time for rebuttal.

CHIEF JUSTICE BURGERi Ms. Bernstein.

ORAL ARGUMENT OF ELIZABETH BERNSTEIN, ESQ.,

ON BEHALF OF THE RESPONDENTS 
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MS. FERNSTEIN; Thank you, Hr. Chief Justice, 

and may it please the Court, the Navajo Tribal Council 

enacted the broad-based tax lavs at issue in this case 

because it is badly in need of funds to provide 

essential governmental services, including police, fire 

protection, roads, health care, clean drinking water, to 

a reservation of over 25,000 square miles.

These laws, like other tribal laws, were 

submitted in due course to the Department of the 

Interior, and it was the decision not of the tribe but 

of the Department of the Interior that there was nothing 

in federal law, federal regulations, or tribal law which 

conditioned the effectiveness of those tribal taxes on 

Secretarial approval.

The Secretary has therefore repeatedly and in 

writing declined to act to either approve or disapprove 

the laws as he asserts that it would be a gratuitous act 

of no effect.

Two and a half years after the possessory 

interest tax was enacted by the Navajo Tribal Council, 

Kerr-McGee amended its complaint to allege that the 

validity of the taxes depended on Secretarial action.

It is important to realize the scope of 

Kerr-ffcGee's allegation. There is no question in this 

case but that Congress, for example, has power to
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control, divest, limit tribal taxation.

But Kerr-McGee is allegi-ng not just that 

Congress has delegated to the Secretary, for example, 

the power to regulate tribal taxation, not just that the 

Secretary in the absence of regulation even could veto a 

tribal ordinance, but rather, that in the absence of 

affirmative federal action which the Secretary has 

declined to take and determined to be unnecessary, a 

tribe’s exercise of its own inherent sovereign powers, 

powers which this Court has recognized to derive not 

from the federal government but from the tribe’s 

sovereignty, that the tribe may not exercise those 

powers, that the exercise remains ineffective, that the 

Secretary cannot even waive, either deliberately or 

through lapse of time, such a requirement.

One of the ironies of this case is that that 

was not even the case under the Jicarilla Apache 

constitution, which, although it does subject certain 

taxing laws to Secretarial approval, also provides that 

if the Secretary fails to disapprove a law submitted 

within 120 days, the law will become effective.

Other tribal constitutions under the Indian 

Reorganization Act specifically allow the Secretary in 

his sole discretion in writing to waive an approval 

requirement. The need for that kind of certainty and
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that kind of closure is a great in tribal government as 

it is anywhere else. Kerr-bcGee's argument would throw 

tribal government into chaos.

It leads to the conclusion that there may be 

scores of tribal laws which have been on the books for 

decades now which everyone has believed to be effective 

but which according to Kerr-tfcGee would be ineffective 

because there was an approval requirement that was so 

subtle and so implicit that the Secretary didn’t knew 

that it existed, and that the Secretary's own 

determination that there was no such requirement has 

never sufficed to give effect to those laws.

Over 100 years ago the Senate Judiciary 

Committee upheld the validity of Chickasaw revenue 

ordinances which fell on non-Indians and which had bean 

approved by no agent of the federal government.

In the Attorney General opinion cited in the 

United States' brief in 18 Opinions of the Attorney 

General, it was -- that earlier Senate Judiciary 

Committee determination was not only reaffirmed, but the 

Attorney General went cn to answer specifically the 

question, not only were these laws valid, but were they 

subject to revision or control by any department or 

officer of the United States, and concluded that they 

were not because Congress had not delegated that power
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to any agent or officer of the United States.

The argument about tribes having been tricked 

into reorganizing under the Indian Reorganization Act 

rests on a fundamentally incorrect assumption, which is 

that if the tribe organized under the Iniian 

Reorganization Act, it was required to condition its 

laws in that constitution on Secretarial approval.

That has never been the case. It has never 

been the Secretary's interpretation of the law, nor did 

Congress say anything of the sort in the Indian 

Reorganization Act.

In fact, while the Act referred to Secretarial 

approval with respect to certain additional powers which 

were enumerated in the Indian Reorganization Act, with 

respect to the vesting of existing tribal powers in the 

tribes pursuant to their constitutions, there was nc 

mention by Congress whatsoever of Secretarial approval.

QUESTION; What is the explanation or the 

speculation as to why the tribes, some tribes or perhaps 

all of them who adopted constitutions put in this 

requirement of Secretarial approval?

MS. BERNSTEIN; Well, first of all, Your 

Honor, it was not the case that all tribes did so. The 

United States cites examples of constitutions going all 

the way back to 1937 which did not contain such
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requirem en ts

I believe, though, that the explanation is 

that the Indian Reorganization Act was enacted because 

there were many, although not all, tribes which had 

essentially lost their tribal governments entirely

durin g the a llotmen t e ra.

A n d those tr ibes had very littl e experience at

that p oint, anyway , in oper ating a govern m e n t. These

tribe s were specifical ly in need of addit ional guidance

by th e Sec re tary, a nd as w e 11 the a ppr oac h of the

Secret ary an d the E ur e au of Indian Af f air s to tribal

gover nment a t that poi nt wa s one of ex ert ing a g reat

deal of powe r over Ind ian t rib es.

It may be th at th e Secret ary ca rr ied that

f urth er than Congre ss wan te d it to eve n i n the Indian

Reo rg a niza ti on Act.

QU ESTI0N ; W hat a uthority wo uld th e Secretary

hav e ander federal la w to a pprove o r d isa pprov e a taxin g

or din anee ev en thou gh the t ribal const itu tion required

it to do? Could the tribe confer power on the 

Secret ary?

MS. BERNSTEIRi The Secretary's -- 

QUESTION; I would think the Secretary would 

say, I don't see any federal statute that gives me any 

power to approve or disapprove of a taxing ordinance of

28

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

any tribe

MS. BERNSTEIN: The Secretary's position 

appears to be that as part cf its duties with respect to 

the Indian tribes it is willing to review tribal 

ordinances in the event that that is the tribe's wish. 

The Secretary takes the position that if the tribe 

specifically conditions its laws on Secretarial 

approval/ that the Secretary will review.

QUESTION: Well, then, what do you make out of

the statement in Merrion that the Secretary's, at least 

in connection with that tribe, the Jicarillas -- it 

sounded from reading that opinion as though the 

Secretary had legal authority to turn down a taxing 

ordinance with respect to the Jicarillas.

MS. BERNSTEIN: Well, because there was a 

provision in the Jicarilla constitution --

QUESTION: Why would that give the Secretary

author ity?

MS. BERNSTEIN: The tribe in that case, by 

adopting that constitution, was voluntarily conditioning 

its own powers on Secretarial approval.

QUESTION: I know, but how could the Secretary

-- why would the Secretary purport to approve or 

disapprove in the absence of some statute?

MS. BERNSTEIN: I suppose it could be
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questi oned whether the Secretary ought to b e doi ng s o

even i n th ose cases. However, that is a pr actic e wh ich

the Sa cret ary has developed over a long per iod o f ti ma

where the tribe vo luntarily conditions —

QUESTION : What standard does the Seer etar y

use in that situat ion ?

MS. BERN STEIN; Well, the Secreta ry ha s

recent ly i ssued gu idelines which state what stan dar d s

the Sa cretary will use, and the standard is esse ntia 11 y

one of see ing whet her or not the tribal law viol at es an

oth er law. the tri bal law -- the tax law in ques tion --

QUESTION : Well, if the Secretary is

pur por ting then to exercise its authority, I jus t ag ain

won dec where he th inks he gets it. And if he ha s it

there, I d on 't kno w, maybe you can find it in th at s ame

source whe ther the tribe has a constitution or n o t.

MS. BERN STEIN: But the Secretary ’ s au thcr ity

is a v ery differen t question. The question of w hat th s

Secret ary is autho rized to do is very different from th

questi on o f what the Secretary is required to do . E ven

if one ass uses tha t Congress has authorized the

Secret ary in certa in situations to approve or di sapp ro v

tribal law , that i s a far cry —

QUESTION : Do you think Congress has

author ized the Secretary to approve or disa pprov e an y
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Indian taxing ordinance?

MS. BERNSTEIN; I think that th 

obviously doesn’t arise, at least as bstw 

the Secretary, if the tribe is willingly 

QUESTION; It has now arisen, t

has.

MS. BERNSTEIN; In other words, 

tribe has a constitution which requires S 

approval, I think that given --

QUESTION; Well, is there some 

MS. BERN STEIN; I don’t mean th 

doesn't arise. I mean the dispute doesn' 

tribe is willingly conditioning its laws 

a pproval.

QUESTION; Well, the question a 

the Secretary has Congressional authority 

that function. That is my question to yo 

doesn ’ t he?

MS. BERNSTEIN: We are not ques 

Secretary’s authority to act --

QUESTION: I know you aren’t, b

Congressional authority that you say is n 

the Secretary to perform that function?

MS. BERNSTEIN; I have not said 

Congressional statement is necessary in o
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the Secretary to act in these situations. I do say that 

an express direction of Congress is necessary in ordrer 

to require the Secretary to act, that is, in order to 

render a tribal law ineffective until the Secretary 

acts.

I think that Congress has the power to 

condition or limit tribal powers over and against the 

desiras of the tribe. The situation of the tribal 

constitution presents a very different situation where 

the Secretary’s approval-disapproval authority is not 

over and against the desires of the tribe. It is, in 

fact, with the cooperation, with, in fact, the tribe's 

request to the Secretary for assistance.

QUESTION; I take it your bottom line, then, 

would be that if the Secretary turns it down, the tribe 

may put it into effect anyway.

MS. BERNSTEIN; I would --

QUESTION; Insofar as federal law is

concer ned.

MS. BERNSTEIN^ I would question the authority 

of the Secretary in the absense of a Congressional 

delegation to veto a tribal ordinance where Congress had 

not said that tribal exercise of that kind of power was 

conditioned on Secretarial approval or disapproval.

QUESTION; So the provisions in these
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constitutions is just, we want to submit the ordinance 

and approve it if you want to but you are not authorized 

to disapprove it.

MS. FERNSTEIN: No, that is not the provision 

in tha constitution. If a tribe says in its own 

constitution, which is tribal law, we are commissioning 

the effectiveness of our laws on Secretarial approval or 

disapproval, then that tribe is saying that they will 

accept either approval or disapproval.

They are giving the Secretary the power with 

respect to their own laws.

QUESTION; This is a delegated power from the 

tribe to the Secretary, isn't it? They didn't have to 

give it to them in the first place, did they?

MS. BERNSTEIN: No, they do not have to do so, 

and they do not have to do so under the Indian 

Reorganization Act.

QUESTION: Then it is a delegated power in

effect like appointing an agent, is it not, appointing 

the Secretary as 3gent for the tribe for certain 

purposes. Would you agree with that?

MS. BERNSTEIN: I think that the Secretary is 

still functioning as an agent of the United States, that 

Congress has delegated to the Secretary the power to --

QUESTION: Well, have they delegated -- has
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Congress delegated any power with respect to this 

particular transfer of authority from the tribe to the 

Secret ary?

MS. BERNSTEIN: Congress has not -- has nevar 

expressly stated that, so far as I know, that the 

Secretary is to act on tribal taxing ordinances in any 

particular situation.

On the other hand, the Secretary does have -- 

it is in the Secretary that Congress has placed the 

management of Indian affairs, but the tribe's point here 

is that even if that were to go so -- even if that 

general — that general authority, the fact that 

Congress has placed in the Secretary the management of 

Indian affairs, may well be enough to support the 

Secretary’s action as a federal agent when a tribe 

specifically says, we want the Secretary's action on 

this law, we will condition its effectiveness on 

Secretarial action, but it is --

QUESTION: Can the tribe withdraw that

delegated authority any time it wants to?

MS. BERNSTEIN: Hell, it depends on how the 

tribe has stated that authority . If it is stated in an 

Indian Reorganization Act constitution, then it cannot 

withdraw it by itself for the simple reason that 

Congress has stated that these constitutions can't be
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amenda
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p 1 a ce s 

if it 

p os sib 

well w
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a d d re s 

that w 

approv 

me, th 

Secret 

tribe

the Se 

all is 

other 

reside

d without Secretarial approval.

On the other hand, the Secretary is willingly 

aging tribes to remove those kinds of restraints 

are not necessary under federal law. If a tribe 

that condition in some other way, then, that is, 

is not in the tribe's constitution, then it may be 

le for the tribe to eliminate that condition as 

ithout further Secretarial involvement.

QUESTION; Ms. Bernstein, are these leases, 

leases to Kerr-McGee or other private -- are they 

t to approval by the Secretary?

MS. BERNSTEIN; The leases are subject tc 

al by the Secretary, and I want to specifically 

s the argument that has been made by Kerr-FcGee 

hen Congress says to the Secretary, you should 

e tribal leases of land, and of course -- excuse 

at when it says that, that it means that the 

ary must approve or disapprove anything that the 

does that bears on those lessees.

Of course, this is -- Congress’s direction to 

cretary to approve those kinds of leases first of 

not limited to mineral leases. It applies to 

leases which Congress has enumerated, for example, 

ntial, religious, recreational leases.

Second of all, so that there is no — it is
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incorrect to read the direction to the Secretary to

approv 

must hi 

f edera 

i n t en i 

f edera

min era 

the le 

lease, 

the le 

approv

specif 

i n v ol v 

role u 

and di

laws -

is as 

to pay 

think

lea se

e mineral leases as meaning you, the Secretary, 

ake sure that tribal policy does not contravene 

1 energy or mineral policy any more than Congress 

s to subject other sorts of tribal leases to 

1 recreational, religious, or residential policy.

QUESTION; Normally in administering these 

1 leases or oil and gas leases, if Kerr-McGee or 

ssee refused to live up to one of the terms of the 

what happens? Does the tribe give notice that 

ase is terminated, or does it take the Secretary's 

al?

MS. EEFNSTEIN; The Secretary’s regulations 

ically provide that the Secretary is to be 

ed in termination of leases, but the Secretary's 

nder these kinds of leasing statutes is limited 

rected to proprietary matters.

First of all, it is not the case that these

QUESTION: I suppose if this tribal ordinance

valid as you suggest it is, and Kerr-McGee refused 

it, to pay the tax, I suppose the tribe would 

it should be able to cancel the lease.

MS. BERNSTEIN: There is no cancellation of 

provision asserted in the tax laws. There are
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other penalties, other enforcement mechanisms of various 

sorts, none of which have been imposed yet.

QUESTION; And none of which would require the 

Secretary's approval.

MS. BERNSTEIN; I am not sure of that, Your 

Honor. There are many different kinds of lessees, well, 

not only lessees, just businesses that are subject to 

these laws. We concede, for example, we cannot 

imprison, you know, Kerr-HcGee's non-Indian employees 

while we may be able to imprison a Navajo employee for 

tax fraud.

It may also be the case that if it came down 

to the tribe seizing and selling property, if the tribe 

seizes and sells someone's pickup truck, it does not 

need Secretarial approval.

If the tribe wants to seize and sell a 

leasehold, at that point there may be a Secretarial 

approval requirement if the regulations so provide, but 

that -- the enforcement mechanisms are not at issue at 

this point because the tribe has not attempted to 

enforce them against anybody.

And those questions as to what are the federal 

limitations on any specific enforcement mechanism can 

only be answered when and if the tribe needs to use 

those enforcement mechanisms.

37

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTION; Your opponent contends that they 

have no real way of challenging those things because of 

the Santa Clara case.

MS. BERN STEINi Well, of course, they are, 

first of all, ignoring tribal forums entirely, which was 

exactly the remedy that was suggested in the Santa Clara 

case, and I think it is significant that it is in the 

Indian Civil Rights Act, not in the Mineral leasing Act 

or in any other law by which the Secretary is suppose! 

to protect tribal property, it is in the Indian Civil 

Rights Act that Congress has specifically directed 

itself to what protection should persons, non-Indians or 

Indian, within tribal jurisdiction have from the Indian 

tribes.

And Congress answered that question in the 

Indian Civil Rights Act, and that question did not 

involve Secretarial approval of tribal ordinances as a 

means of protecting it.

QUESTION; So you say that your opponent is 

right, that they don't have any way of challenging.

MS. BERNSTEIN; No, they have tribal forums to 

go to. The tax laws provide for two levels of appeal 

within the tribal forums, and of course if there were 

other kinds of federal laws violated, they have the same 

forum in the federal courts that they have in this case.
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They keep referring, for example, to the fact 

that the Hopi ordinances were held to violate due 

process. The due process violation was not a procedural 

one but arose from the fact that the Hopi tribe was 

asserting taxing jurisdiction beyond its territorial 

jurisdiction.

That is the kind of issue which would readily 

be heard in the federal courts to determine what the 

territorial jurisdiction of an Indian tribe is. Rut 

there are certain kinds of violations which this Court 

has held Congress intended to be redressed in tribal 

forums.

Thank you, Your Honor, if there are no further

questions.

CHIEF JUSTICE BURGER; Hr. Claiborne.

ORAL ARGUMENT OF LOUIS F. CLAIBORNE, ESQ.,

ON BFHALF OF THE UNTIED STATES 

AS AMICUS CURIAE IN SUPPORT OF 

THE RESPONDENTS

MR. CLAIBORNE; Mr. Chief Justice, and may it 

please the Court, petitioners have, in my view and 

perhaps in the Court's view, never really explained what 

their argument is, whether it is that the power of 

Indian tribes to tax which survived dependent status was 

conditioned, hobbled, limited for the first time in 1934
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Accordingly, the IRA is simply not a proper 

source for insisting that Congress imposed Secretarial 

approval as a precondition to the validity of any taxing 

ordinance effecting non-Indians.

Under the Mineral Leasing Act of 1938, similar 

problems arise. That Act, to be sure, does give the 

Secretary pervasive regulation of leasing, the 

management of Indian property, and area traditionally 

governed, controlled, supervised pervasively by the 

government, but that Act has nothing whatever to do with 

the exercise not of the landlord’s right but of the 

governmental prerogatives of an Indian tribe, including 

the power of taxation.

QUESTION; Mr. Claiborne, in your view, what 

is the source of the Secretary's authority to approve 

any tribal tax?

MR. CLAIBORNE; Justice O'Connor, in the 

particular case of provisions in IRA constitutions, it 

seems to me that the source is the IRA itself insofar as 

Congress said the constitution adopted pursuant to this 

Act shall be valid only when approved by the Secretary, 

and impliedly Congress presumably permitted the 

Secretary or the tribe or the two together to include 

within such constitutions further approval requirements 

with respect to certain kinds of legislation.
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QUESTION: Is it presently the Secretary’s

view that tribes with a written constitution under the 

IRA can amend their constitution and the Secretary will 

approve it if the amendment is to withdraw Secretarial 

approval to impose taxes?

MR. CLAIBORNE; Exactly so. Justice O'Connor, 

and as counsel for petitioners correctly stated, our 

brief recites that it has been the policy of the 

Department of Interior for some years now not merely to 

approve amendments to constitutions to remove what as a 

matter of federal law are unnecessary Secretarial review 

provisions, but to encourage amendment of tribal 

constitutions to that end, and a substantial number of 

tribal constitutions have recently been amended with 

that in mind.

Why don't we turn to the alternative argument 

that seems to be made in part by the petitioners? That 

.is that from time immemorial, at least since the tribes 

became subject to the jurisdiction of the United States, 

their power of taxation has been somehow subjected to 

federal approval.

That is tantamount to saying that the power of 

taxation did not survive, and it amounts to nothing more 

than the privilege of asking the Secretary, if you 

agree, may we tax, and only if he says yes may they do
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it. So that is hardly a sovereign inherent power that 

survived dependent status in the sense in which this 

Court indicated that power both in the Coville and in 

the Merrion cases.

It is, moreover, completely at odds with the 

historic distinction between the supervision of the 

United States over the property management function and 

the attributes of Indian sovereignty.

In order to protect tribal land, in order to 

protect the Indians frcm being taken advantage of by 

outsiders, by their neighbors, by those who were selling 

them goods, the government has traditionally since the 

first Nonintercourse Act in 1790 and in a series of 

treaties and legislation ever since quite pervasively 

regulated property transactions so as to protect the 

Indians from being taken advantage of.

There is nothing, nothing at all comparable on 

the side of the exercise of Indian sovereign 

prerogatives, including the taxing power.

QUESTIONS Does the Secretary think there are 

any other overriding provisions of federal law, 

constitutional or otherwise, that might impact on the 

exercise by the tribe of its taxing powers?

MR. CLAIBORNE: Justice O’Connor --

QUESTION: The commerce clause or anything
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MR. CLAIBORNE* This Court in the Herrion case 

mewhat undecided as to whether the commerce clause 

ull-fledged way limited the exercise of taxing 

by Indian tribes. For present purposes we accept 

t would, or that the Indian commerce clause, its 

ue, would present a limit on the kind of 

minatory taxation that might be envisaged.

Of course, there is a territorial limitation, 

sis on which the Hopi ordinance was disapproved, 

at is subject to, in cur view, to control by 

1 courts as the challenge in this Court, in this 

it seems to us, is properly a case within federal 

iction and properly carried through the federal 

here, leaving aside the question of exhausting 

remedies which may or may not have --

QUESTION; Well, what about taxing half the 

ers on the reservation and not taxing the other

MR. CLAIBORNE* Well, that might indeed result

QUESTION* What would that trigger, if

ng?

MR. CLAIBORNE* Well, in line with the 

ez decision, it presumably would not trigger a
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claim under the Indian Civil Rights Act, though it is 

not clear to us whether the Court in Martinez really 

meant to bar all challenges under that statute, 

including those by non-Indians who have no other 

recourse. It is arguable that that decision left that 

question for another day, and such a day is, of course, 

not hare. There is no charge here of any 

discrimination. Indians as well as non-Indians are 

equally taxed.

Let me say one final word, and that is about 

the administrative construction of the relevant 

statutory background by the Department of the 

Interior.

It is charged that we have on the one hand 

said that it is a good idea to subject tribal taxation 

to federal approval and today take a difference stance. 

There is a consistent strand, which is this.

The Department of Interior has at all times 

taken the view, correctly, that federal law, Congress 

has not required it to approve or disapprove any 

ordinance, but has permitted it to insist through the 

IRA and the writing of tribal constitutions that for a 

time in specific circumstances it was a wise idea, not 

mandated by Congress, but permitted by Congress to the 

Secretary, to supervise the exercise of tribal taxation,
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but as was no doubt anticipated, the Indian 

Reorganization Act succeeded to an extent where it is 

now felt, quite consistently, that the day has come when 

that supervision is no longer necessary, and accordingly 

it is now the policy of the department to remove that 

superintendence which was once thought more 

a ppropriate.

I think I have nothing further.

CHIEF JUSTICE BURGER; Do you have anything 

further, Mr. Shrago? You have two minutes remaining.

ORAL ARGUMENT OF ALVIN H. SHRAGO, ESQ.,

ON BEHALF OF THE PETITIONER 

MR. SHRAGO; Thank you. The arguments of the 

respondents reflect a fundamental misunderstanding as to 

who the Secretary of the Interior is and who gives him 

authority. He is an officer of the United States 

government, and he is charged with the responsibility 

for supervising Indian affairs. He cannot -- 

QUESTION; All Indian affairs?

MR. SHRAGO; Especially those affairs that 

concern relations between Indians and non-Indians. I 

appreciate that the Court has deferred more to Indian 

tribes when they attempt or purport to exercise their 

powers only with respect tc internal relations as 

opposed to matters that affect the rights or interests
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of non-members

What the respondents are contending for today 

is a rule of law that somehow Indian tribes, who are 

domestic dependent nations, can authorize or limit the 

powers of the Secretary. I submit that that is a 

fundamental misunderstanding of the role of Indian 

tribes and the role of the Secretary of the Interior.

QUESTION.’ Well, what is the basis for your 

position? Nr. Claiborne says it is either this, that, 

or that. Is it your contention that it has always bean 

necessary for the Secretary to approve an Indian taxing 

ordinance, always, or do you rest on the IRA?

MR. SHRAGO: Your Honor, we rest really on 

both, and if I may explain that --

QUESTION; Well, on both, you don’t need the 

second if you are resting on th first. It has always 

been true. Is that it?

MR. SHRAGO; At the time the IRA was enacted, 

the only cases, the only Attorney General opinions which 

had ever considered the Indian taxing powers were those 

involving four of the five civilized tribes of 

Oklahoma.

Each of these tribes had written languages and 

writtan constitutions, and it is our view that the 

Congress by enacting the Indian Reorganization Act cf
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1934 meant to encourage all Indian tribes, not just the 

five civilized tribes, to also adopt constitutions, and 

the Congress also placed into the Indian Reorganization 

Act of 1934 the standard or the notion of Secretarial 

review.

It is explicitly stated, Secretarial review of 

the tribal constitutions.

CHIEF JUSTICE BURGER; Your time has expired

now.

MR. SHRAGOi Thank you.

CHIEF JUSTICE BURGER i Thank you, counsel.

The case is submitted.

(Whereupon, at 1i42 o'clock p.m., the case in 

the above-entitled matter was submitted.)
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