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IN THE SUPREME COURT OF THE UNITED STATES

---------------- -x

PHILLIPS PETROLEUM COMPANY, :

Petitioner, ;

V. i No. 84-233

IRL SHUTTS, ET AL. :

--------------- - -x

Washington, D.C.

Monday, February 25, 1985 

The above-entitled matter came on for oral 

argument before the Supreme Court of the United States 

at 1*45 o'clock p.m.

APPEARANCES!

ARTHUR R. MILLER, ESQ., Cambridge, Massachusetts; on 

behalf of the petitioner.

JOEL I. KLEIN, ESQ., Washington, D.C., on behalf of 

the respondent.
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PROCEEDINGS

CHIEF JUSTICE BURGER t He will hear arguments 

next in Phillips Petroleum Company against Shutts, et 

a 1.

Nr. Miller.

OPAL ARGUMENT OF ARTHUR R. MILLER, ESQ.,

ON PEHALF OF THE PETITIONER

MR. MILLER; Thank you, Mr. Chief Justice, and 

may it please the Court. The two issues in this case 

are, first, whether the state of Kansas, consistent with 

the notions of individual liberty and interstate 

federalism imbedded in the due process clause and the 

full faith and credit clause may assert jurisdiction and 

enter a binding judgment affecting thousands of 

non-residents of Kansas who have had no contacts with 

Kansas and whose oil and gas royalty interest claims 

have absolutely nothing to do with Kansas and when there 

is no legitimate public policy of Kansas implicated in 

the action, and second, whether Kansas can 

indiscriminately apply Kansas law to each and every one 

of these claims.

The petitioner asserts that the answer tc both 

of these questions is in the negative. In an unbroken 

line of cases starting with International Fhoe and 

moving through Hanson and Denckla, and most recently
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further articulated in the Woodson case, for 40 years 

this Court has established a constitutional requirement 

that minimum contacts must exist between a party and a 

state before that state can assert jurisdiction over 

that party, that there must be a relationship among the 

defendant, the forum, and the litigation, to use 

language from those cases.

As fully articulated in Justice White's 

opinion in the Woodson case, that minimum contact 

standard serves as a principal, realistic, and flexible 

instrument protecting two values. First is the liberty 

interest of the individual not to be subjected to 

ligitation in a forum with which he or she has not 

voluntarily affiliated.

The second objective of the minimum contacts 

test is to limit the authority of each state within the 

context of the federal system. That means that I as a 

citizen of Massachusetts, and Mr. Kubbich of Phillips 

Petroleum as a citizen of Oklahoma, has an individual 

liberty interest not to be burdened, not to be affected, 

not to have his property rights or personal rights 

affected by a state that he has not affiliated with.

QUESTION; So this would just -- your 

submission is that that is just a limit on plaintiff 

class actions?

4
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ME. MILLER*. Our position, Justice White, is 

that although those cases which I have described do 

speak in terms of the defendant, because the party tc be 

affected in those cases were defendants, that that same 

principle must be applied to non-resident class 

members.

QUESTION: And it isn't enough just to give

them an option to opt-out?

ME. MILLER: Absolutely not. This Court has 

said several times that a cause of action is a property 

right. It has said that in the Zimmerman case. It has 

said it in effect in the Kullane case. It has said it 

in Boddie. It has said it in Rogers.

In a sense it has said it in the Dunleavy case 

many, many years ago, that there really is no difference 

between my being held liable for f10 and my claim of $10 

being foreclosed by the judicial action of the state of 

Kansas, that I have an individal liberty interest unless 

I have affiliated with Kansas. I have a constitutional 

right to have my property, my claims, my liabilities 

adjudicated by the sovereignty of my

QUESTION: So a plaintiff class has — the

Constitution requires the plaintiff's class to be 

limited to those who have some realistic connection with 

the forum state?

5
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MR. M ILL ER: Hell, those members of the 

plaintiff’s class who have voluntarily affiliated by 

some affirmative act.

QUESTION: Right, like the named plaintiffs.

MR. KILLER: Like the named plaintiffs or 

anyone from any state who would wish to join the named 

plaintiffs in that action.

QUESTION: You would require an opt-in
t

procedure in effect?

MR. KILLER: We would require, and I believe 

the constitution requires that there be an affirmative 

act taken by the non-resident to show a willingness to 

subject himself to the forum.

QUESTION: Even if you are right, I am

concerned about the standing of your client to raise 

that question for one of the 28,000 some odd people who 

apparently have not come forward to object.

MR. MILLER: We base our standing on cases 

going back to Hansen and Denckla in which a defendant 

from Florida was permitted by this Court to assert on 

behalf of an absent trustee the non-jurisdiction of the 

state of Florida over that Delaware trustee.

In that situation, this Court said that those 

Floridians had a direct, substantial personal interest' 

in the outcome of that jurisdictional question, in part,

6
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of coarse, because the Delaware trustee was declared by

Florid

non-vo 

indisp 

Delawi

p r o pe r 

like a

predic 

We hav 

judgme 

only s 

leased 

proces

partie 

mak ing 

to sha 

give y 

thee c

non-re 

make u

a law to be indispensable.

We believe that the non-resident, 

litional plaintiff class members are also 

ensable parties to their own claims, just as that 

re trust was indispensable in the Hansen case.

QUESTION^ Well, if these non-residents are 

parties, you may have to pay them. That sounds 

piece of standing, doesn't it?

MR. MILLFR: Well, our standing, I believe, is 

ated on cur own personal interest in this case, 

e been subjected in Kansas to a lawsuit and the 

nt now in favor of 28,100 plaintiffs. There are 

omewhere between 500 and 1,000 Kansas or Kansas 

plaintiffs that would satisfy any of the due 

s standards.

QUESTION; Well, I suppose even now if all the 

s were notified that the Phillips attorney is 

an argument that you people shouldn't be entitled 

re, but please write us a letter now and we will 

ou some money, I suppose even at this late date 

culd be some opt-ins, couldn't there?

MR. MILLER; If you believe that each of the 

sident class members has a constitutional right to 

p his own mind as to whether his piece of property

7
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is to be put on the litigation chessboard, then it seems 

to me that if, to go back to Justice O'Connor's 

reference to the opt-in class, if Kansas wishes to 

expand its class action power, then its invitation to 

non-residents, its invitation to those with whom it has 

no constitutional affiliation, must come at a moment in 

time that is meaningful.

If one looks at the class action statute of 

Kansas, which is virtually but not completely identical 

to Federal Rule 23, you discover that the notice 

provided for and the opt-out right and the 

representation provided for by the Kansas class action 

statute comes after certification, which we submit is 

not a rational time at which the non-resident class 

member can exercise his right to participate or not 

participate.

This case is a classic illustration of that, 

because three years went by between the institution of 

the action and the notice to the absent class members.

Justice O’Connor asked about our standing. 

Well, we were the only game in town. You cannot expect 

the class representative to assert the lack of 

jurisdiction over 28,000 of his troops. That is 

unrealistic. You cannot expect the non-resident class 

members to asser the jurisdiction issue between

8
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institution and notice. They have no notice of the 

case.

We were obliged under the normal rules of 

assertion of threshold defenses to make the 

jurisdictional objection prior to answer and litigate 

it, as we did, in a fully adversarial context. I don't 

think there can be any doubt about the completeness of 

this issue or the zealotry with which we have pursued 

this issue. We were forced to assert it when there 

literally was no one else who would assert it.

QUESTION: As a matter of practicality, we

really don’t have much reason to think th at these 2 8 ,00 0

people who h ave been kind of handed a per centage of a

recove ry on a silver piatter are going to have much

sgu awk about it.

MR. MILLER: If one views life with 20/20

hindsight, Justice Rehnquist, if you ask me or any 

rational person, would you prefer to have a check for 

$10 or not to have a check for $10, I assume I would 

take the $10 every time.

But you cannot construct a principle about 

state court jurisdiction and the legitimacy of Kansas 

powers with the assumption that the class will always 

win. If the class losses, then you have the potential 

that the party in the Phillips position then prevents

9
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action to by another member of the class, a 

non-resident, and seeks to bind that person by virtue of 

res judicata.

QUESTION* On this record, would we be able to 

determine in how many jurisdictions these 23,000 people 

are scattered, if each category in each state was to 

bring a suit in its own state --

HP. MILLERi The record —

QUESTION* -- in their own state.

MR. MILLER* Excuse me, Mr. Chief Justice.

The racori is clear that there are eleven gas states 

involved, and that there are class members from each and 

every state in the Union.

QUESTION* There must be more, too. Every 

state in the Union.

MR. MILLER* Every state in the Union is 

represented by a royalty owner, as well as some foreign 

countries. Now, one thing should be, I think, very 

clear. Phillips is not arguing that there cannot be a 

national class action in a state court. There typically 

is at least one jurisdiction with the necessary Shoe, 

Denckla, Woodson contacts to provide a forum.

To be sure, the restriction of the forum to a 

state that would have the requisite minimum contacts 

with each and every member of the class might reduce the

10
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forum shopping capacity of the plaintiff's attorney

but, for example, in this context we believe that quite 

possibly Ok.lahoma is such a forum. Second --

QUESTION; Kay I stop you right there for a 

moment? I must have misunderstood your brief, because I 

thought most of your arguments would apply even if you 

had 90 percent of your class in Kansas and your 10 

percent were non-residents. Isn't there the same 

problem for those 10 percent as to the fairness to them 

of being bound?

ME. MILLER; Justice Stevens, I think that is 

right. If you have a member of the class who is 

unaffiliated in the due process sense, that individual 

cannot be bound by the forum state absent his or her 

voluntary participation by using an appropriately 

crafted —

QUESTION; So that your first submission, 

then, putting aside the choice of -- your first 

submission, as I understand it, is that unless you have 

an opt-in procedure or some equivalent, you may not have 

a class that includes non-residents.

MR. MILLER; You may not have a class that 

will include unaffiliated class members. I do not -- 

QUESTION; By that you mean persons who are
t

not residents of the forum state?

11
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ME. MILLER; Persons who have not manifested

consen t.

QUESTION; Eight.

MR. KILLER: Persons who do not have voluntary 

affiliation. Persons who do not —

QUESTION; To sum up, you either have to 

opt-in or be a resident to be a class member.

MR. MILLER; You either would have to opt-in 

or be a resident or by some circumstance of fact have 

voluntarily affiliated by the nature of your 

trar.action .

QUESTION: And it would not be enough that you

received an adequate notice and you did not respond to

it.
ME. MILLER; No. Understand that

QUESTION’ : That would be enough, if I 

understand your submission, for a resident.

ME. MILLER; It would be enough for a 

resident. It would be enough for a consenting 

plaintiff. It would be enough, for example, if the 

non-resident class member had a lease, let’s say, a gas 

leass in that state.

Irl Shutts is a perfect illustration. He is a 

Kansan, but his gas royalty interests are in Texas and 

Oklahoma. Texas and Oklahoma could assert jurisdiction

12
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over him because he has voluntarily affiliated in the 

due process sense with that state.

QUESTIONS Why do you suggest that Oklahoma 

might be able to -- a forum for this entire class? 

Because that is the — just because Phillips has its 

main office there?

MR. MILLER; Phillips has its main office 

there, first of all. Second --

QUESTION; Why would that affect the 

connections of the plaintiffs with the —

MR. FILLER: Conceivably, and perhaps your own 

opinion in the Woodson case suggests perhaps not . The 

flow of transactions between Phillips and the oil 

royalty owners, over the years the payments of 

royalties, the locus of the lease transactions, many of 

which would be in Gklahoma.

But even in a situation in which there were no 

such single forum, the fact remains that at most, you 

might have state-based class actions in a few states, 

depending on what their circumference of jurisdictional 

reach would be. It is quite possible, and again, I 

think the choice of law issue has tremendous bearing on 

this —

it.

QUESTION; You are going to argue that, I take

13

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. KILLER: I would hope so, Your Honor. It 

is quite possible that you wouldn't have precisely the 

same efficiency of a single nationally based class. You 

might have to have two, three, four regionally based 

classes, but certainly efficiency cannot be the be-all 

and end-all of this.

It would be efficient, for example, if a court 

like Kansas, which has a party rule structure just like 

the federal rules, it would be efficient to be able to 

assert jurisdiction over a third party defendant, to 

assert jurisdiction over a third party to a counterclaim 

or a cross-claim, to assert jurisdiction ever a 

necessary or indispensable party, a Pule 19 party.

I don't think anyone would ever argue that 

there is ancillary jurisdiction over these non-parties 

just because the party structure of the federal rules or 

the rules of Kansas permitted a procedural device to be 

used to expand the scope of the action.

So, I am mystified as to why through the 

simple device of saying this is a class action that 

suddenly the state of Kansas has broader geographic, 

broader due process reach than the state of Kansas would 

have over a necessary or indispensable party, over a 

third party claim, or over an additional party to a 

compulsory counterclaim or to a cross-claim. No one has

14
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ever advanced that proposition in the name of efficiency 

and economy.

The problem is that the modern class action, 

based solely on common questions — that is all we have 

in this case; this isn’t a joint interest, it is not a 

common interest, it is at best a common question class 

action -- seems to be operating in a way that sweeps 

aside individual liberty interests, sovereignty problems 

of interstate federalism, and to turn to the choice of 

law issue, the question of governing law.

On that issue, it seems to me one need only

read h llsta te I nsurance Com pany V ersus Kagu e. This case

seems to me to vie>late tota lly th e pluralit y opinion in

that c ase. Wha t d.s require d is a significant contact,

Requir emen t Num ber One, ere a tin g state inte rests,

Requir emnet Num ber Two , so that i t is neith er arbitrary

nor fu ndame n tal ly unfair to app ly forum law , Requirement

N □ m be r Three .

Petit ionter submit s th at the appli cation of

Kan sas law aero ss the board in th is class a ction

violat es ea ch a nd every one of th ose three requiremnts.

There is no con tact. The o nly CO ntact this case has

when viewed through the eyes of the non-resident class 

members is the fact that Phillips does business in 

K a n sa s .

15
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But when you 

ps, the Oklahoma 

involving gas in 

QUESTION: M

t question? Sup 

now, and are ju 

dy in Alaska sue 

iction in Kansas 

you have the sam 

nts to applying 

ME. MILLER: 

Betty -- the An 

re Oklahomans wi 

ave traveled to 

We submit -- 

QUESTION: A

an erroneous cho 

all principles o 

d Oklahoma law i 

ed a state court

look at a transaction between 

company, and an Oklahoma royalty 

the ground in Oklahoma -- 

ay I interrupt for just a second 

posing we didn’t have a class 

st focusing on choice of law, and 

d your client, presumably got 

, because you do business there, 

e forceful constitutional 

Kansas law in that lawsuit?

Justice Stevens, that is this 

dersons, they are Oklahomans, 

th gas interests in Oklahoma. 

Kansas to sue Phillips.

nd say the Kansas Supreme Court 

ice of law decision. Clearly 

f choice of law they should have 

nstead of Kansas. Have we ever 

for making that kind of an

ME. MILLER: The closest case would be the 

case and the Dick case, admittedly older cases.

QUESTION: Does this give us general review of

oice of law decisions?
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MR. MILLER i

simply apply the tripa 

recently announce! in 

legitimate and reasona 

choice of law. You ne 

With great d 

if we applied the test 

opinion in that case, 

what conceivable inter 

applying its law to a 

between Oklahomans and 

in Oklahoma.

No, I would submit that if you 

rtite standard that this Court 

the Hague case, that is a 

ble limitation on state court 

ed go no further.

eference, Justice Stevens, I think 

espoused in your concurring 

one would be hard pressed to see 

est the state of Kansas has in 

transaction about Oklahoma gas 

a company whose principal base is

QUESTION; May I ask also, because it helps me 

focus on the issue, on what particular issues of law do 

you think it was most outrageous for them to do what 

the y iid ?

MR. MILLER: There are several, Your Honor. 

First, when you look at the structure of Shutts II, and 

it is very important to understand that Shutts II and 

Shutts I are two entirely different cases, they are not 

the same case in a later manifestation, you see that 

what the state of Kansas did without citing Hague is 

literally say, we have jurisdiction here, and absent 

compelling reasons, we are going to apply Kansas law 

across the board.

17
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And then, in what might be called all fruits 

are apples approach, the state of Kansas said all of 

these contracts are the same. The truth of the matter 

is, all the contracts are not the same. Some of the 

contracts that Phillips has, particularly with producers 

as opposed to royalty owners, are no interest contracts 

that do not call for payment until the end of the 

suspense royalty period, and explicitly say no interest.

We know from the Supreme Court of Texas in a 

post-Shutts I, pre-Shutts II opinion that the state of 

Texas would enforce that contract. The state of Kansas 

chose to ignore that in favor of Kansas's perception of 

what is fair.

Second, the official statutory interest rates 

in the other states, particularly Texas, the most 

dominant state, Oklahoma, Louisiana, New Mexico,

Wyoming, range between 6 and 7 percent. The state of 

Kansas chose to use what is called the FERC rate. That 

is a rate that applies between the interstate pipeline 

compaaies and a producer like Phillips. It has 

absolutely nothing to do with royalty owners.

Absolutely nothing.

Kansas said its notions of fairness, favoring 

the royalty owners, caused the application of the FERC 

rate under Kansas law which averages 11 to 13 percent,

18

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-.300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

whereas we know from the Stahl case that the state of 

Texas would have applied its statutory 6 percent rate.

In short, there was a complete absence of any 

inquiry as to what the other state laws were.

QUESTION; Mr. Miller, could I interject 

here? Do you understand ycur opponents to suggest that 

the federal law should govern in this case?

MR. MILLER: I would not go that far, Justice 

White. I think they view it as a sort of a brooding 

omnipresence, an influence, and the fault with that is 

that the relationship between royalty owners and gas 

producers is state-based, whereas the so-called FERC 

rate regulates the relationship between the gas sellers 

and the interstate pipelines.

QUESTION: In any event, there were no

arguments in the courts below in any of these cases that 

federal law should govern?

MR. KILLER: No, absolutely none. I do not 

believe there is a problem here of --

QUESTION; Preemption.

MR. HILLER: -- preemption or federal common 

law or anything of that kind.

QUESTION: Thank you.

MR. MILLER: We have tried to indicate,

Justice Stevens, in our reply brief that we are not

19
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talking about harmless error here At the moment, the

interest liability imposed on Phillips is approximately 

$6.5 million.

We estimate that the application of the 

applicable statutory interest rates of the ether states 

and tie recognition as Texas would recognize the 

no-interest contracts would reduce that $6.5 million 

liability to something under $2 million, perhaps as low 

as $1 million.

So, I think it is fair to say that Phillips 

feels aggrieved by the indiscriminate application of 

Kansas law to transactions that are not transitory the 

way the national risk coverage in Allstate was. This is 

gas in the ground. This is a contract about gas in the 

ground, being Oklahoma, or in Texas. It is not a 

national risk.

I would like to reserve the remainder of my

time.

CHIEF JUSTICE BURGEE: Mr. Klein.

ORAL ARGUMENT OF JOEL I. KLEIN, ESQ.,

ON BEHALF OF THE RESPONDENTS

MR. KLEIN: Mr. Chief Justice, and may it 

please the Court, the standing issue in this case is not 

merely whether Phillips may raise the constitutional 

rights of others, but whether Phillips may raise the
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rights of absent class members to defeat a recovery in 

their favor that was obtained against Phillips.

QUESTION; Mr. Klein, did the respondents 

challenge petitioners' standing to raise this question 

over non-resident plaintiffs in the Kansas courts?

MR. KLEIN; Yes, we did, Your Honor. We 

challenged that in the Kansas courts.

QUESTION; And did the Kansas courts 

nevertheless reach and resolve the jurisdiction 

questi on ?

MR. KLEIN; The Kansas courts did reach and 

resolve the jurisdictional question.

QUESTION; Well, is that sufficient, then, for 

us to exercise discretion to reach it under Craig versus 

Boren ?

MR. KLEIN; Absolutely not, Your Honor. This 

Court has made clear that state court determinations of 

standing do not confer jurisdiction in this Court. It 

made clear in Tileston, and of course the term before 

last in Massachusetts General Hospital and the City cf 

Revere case the Court said that state courts are not 

bound by the limitations on standing that this Court is 

bound by.

And of course this Court always assesses its 

jurisdiction, and this standing doctrine is a part cf
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its jurisdiction independen 

what the state court does, 

here.

QUESTION; And yo 

even have discretion to rea

MR. KLEIN; I do 

case law it doesn't, Your H 

is that no case has ever go 

make something clear. It i 

argument we have just heard 

constitutional right at iss 

of the action class member 

Kansas .

Now, when a case 

class member has received a 

Phillips, and here is what 

We are going to take your r 

to the Supreme Court, we ar 

right, and the result of it 

recovery.

QUESTION; Well, 

that isn't always going to 

the defendant prevails, the 

the absent plaintiff.

MR. KLEIN; There

tly, and that is, no matter 

it applies federal principles

u think this Court doesn't 

ch the issue?

not think -- on established 

cnor, and I think the reason 

ne in this direction. Let me 

s somewhat confused by the 

. There is only one 

ue here. That is the right 

to object to jurisdiction in

comes to this Court, that 

complete recovery against 

Phillips is saying to him. 

ight, we are going to take it 

e going to protect your 

is, we take away your

Mr. Miller's argument is that 

happen, and in a case where 

re may be some problems with

may be, Your Honor, and in 
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that case I assume we may hear from them. They will 

press their own rights then.

QUESTION : But how do you decide this sort of

an issue when the time comes for a motion to certify a t

the beginning of the case in the state court?

MR. KLEIN; Hell, at the beginning of the case 

in the state court, in Kansas as in the federal court, 

all parties have a right to raise the issue. But it is 

entirely different after judgment, and that is true, 

Justice Rehnquist, with respect to a defendant. Let me 

give you an example.

A defendant comes into court. He makes a 

special appearance and contests jurisdiction. The court 

rules he has jurisdiction. They proceed to the merits. 

The defendant wins on the merits. The plaintiff can't 

appeal and say we wouldn't have had jurisdiction. Once 

there is a judgment, the equation changes.

Now, Phillips says in this Court, it says we 

have suffered injury. That satisfies the case in 

controversy requirement. Rut this Court has made clear 

time and again injury alone is not sufficient to invoke 

jurisdiction. Everybody up here seeking a reverse of 

judgment has suffered injury. That is by definition the 

case.

In order to reverse the judgment, you have to
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invoke your rights, or in limited circumstances the 

rights of an allied party, such as when the Court has 

said a doctor can use a patient's rights, but never, in 

no case, and Phillips cites none, has the Court 

suggested that a party could raise his adversary's 

rights .

defend 

d e f en d 

raise

the ou 

a 11 cw s 

feder a 

an ent 

person 

rights

QUESTION; So you say that even though the 

ant prevailed on the merits in this case, the 

ant either before or after judgment can never 

the rights of an absent plaintiff.

MR. KLEIN: The defendant can raise them at 

tset of litigation. That is what Kansas law 

them, Your Honor, and I think if you read the 

1 rules, the federal courts allow that. Rut it is 

irely different matter, it must be, once the 

has a judgment, to say you are going to raise his

Anybody can raise a right and then waive it 

later. That is the nature of the right, and that is 

effectively what is going on here.

QUESTION: Are you conceding, Mr. Klein, that

before judgment they did have standing to say it is 

unfair for you to sue me when I couldn't get a binding 

judgment against you?

MR. KLEIN: I am conceding that under Kansas
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law, that is

law.

law .

QUESTION; No, as a matter of constitutional

ME. KLEIN; Not as a matter of constitutional

QUESTION; Article III standing, isn't it — 

don't T have the right to argue it is unfair to me for 

you to be suing me when I can't get a binding judgment 

if I win? That is basically their argument, as I 

understand it.

MR. KLEIN; Their argument is that --

QUESTION; They could not get a binding 

judgment against the absent plaintiffs even if they win 

on the merits.

MR. KLEIN; But they have no constitutional 

right. They will get a binding judgment in this case. 

Their right is protected, Justice Stevens. As soon as 

each class member receives his judgment, they will have 

a binding --

QUESTION; Now that you have won, but in 

advance of the decision on the merits, their position, 

as I understand it, is, it ought to be a two-way 

street. If you win, you will pay, but if you lose, they 

ought to be protected by res judicata against 

r el iti gation .
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MR. KLEIN; No, but that -- it is not a 

two-way street once we have won, Your Honor, because 

they are taking my rights. That is the basic Parklane 

versus Shore. The two-way street argument is basically 

a mutuality argument.

QUESTION; But that is certainly their

argument.

HR. KLEIN; But their argument is wrong.

QUESTION; Kell, I don't happen to agree with

you.

QUESTION; And, Nr. Klein, is it a matter of 

Article III standing or prudential standing?

MR. KLEIN; Nell, I think the Court has 

confused those concepts, Your Honor, but I think it is a 

matter that is, in some cases the Court refers to the 

right to invoke others' rights as Article III standing, 

such as in Warth, and in other cases they refer to it as 

prudential standing.

QUESTION; Well, it would seem here within the 

meaning of Article III standing that there is a case or 

controversy, and you have someone who is well able to 

litigate the issue, and that it is more a matter of 

prudential standing if there is a problem at all.

MR. KLEIN; But, Justice O'Connor, when you 

say well able to litigate the issue, mind you, they have
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a directly antagonistic interest to the rights of the 

party they are trying to protect. Just in thinking 

about this, we would not normally suppose that the right 

person to stand before the Court and protect the rights 

of absent class members was its adversary.

And the reason we have this doctrine, the 

whole doctrine was created, which is a jurisdictional 

limitation, as this Court has made clear, on the Court's 

activity, the reasons we have it are two. One, because 

the party is usually the best proponent. In this case, 

we can assume that Phillips is the worst proponent.

They have an antagonistic interest.

And second, and the Court says this opinion 

after opinion, a party may in fact, who enjoys the 

rights, a party may want to waive those rights. He is 

entirely free, and he doesn’t have to either waive them 

at the outset or never again.

How, when a party comes to this Court with a 

judgment in its favor, can we simply assume, I submit, 

that that party would waive the rights? They are his 

rights. They are not Phillips* rights. He says, nc, I 

have no interest in pursuing it.

How, there will be a case, there will be a 

case before this Court where an absent class member will 

assert his own rights. That has happened in more than
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half a 

real c 

violat

protec 

v i o la t 

issue

litiga 

lose i 

prevai 

judica

cla ss

and si

when y 

always 

judica 

for Ph 

absent 

a bs en t 

litiga

dozen cases. When you have that case, you have a 

ase. You have the party saying my rights were 

ed. The judgment should not bar me.

On the other hand, you have a defendant 

ting his judgment, saying, no, your rights weren’t 

ed, you should be included. That's the way this 

should be framed .

QUESTION* But that takes two lawsuits to 

te, doesn’t it? You are saying the defendant can 

ts rights in just one lawsuit, but it has to 

1 in two lawsuits in order to establish res 

ta .

ME. KLEIN* Not necessarily. In many cases 

members will intervene if they --

QUESTION* But let's ones who don't intervene 

mply --

ME. KLEIN* Your Honor, ever case makes clear 

ou have a situation of an absent party it will 

take two lawsuits to resolve the issue of res 

ta. Let me suggest even if this Court today rules 

illips, that will not be res judicata for the 

class member. It will be stare decisis. But the 

class member cannot be precluded in the first 

tion. That is clear in this Court's cases.

QUESTION ; How about if there were an opt-in
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procedure required as a matter of --

MR. KLEIN; Well, that is simply the question 

of the merits, whether opt-in would bind him or not.

What I am saying is, they don't have the standing to 

raise the claim.

QUESTION; Well, I understand that, but if 

they did, and if it were resolved that opt-in was 

required, I suppose then you end up with a res judicata 

situation.

ME. KLEIN; Well, but if it is resolved as we 

submit, now that we turn to the merits. Justice 

O'Connor, if it is resolved that opt-out is sufficient, 

they will be bound, and we frankly think they are 

bound. We don't think somebody who stays out of a 

litigation with an opt-out opportunity and then comes in 

years later and says I wasn't bound is going to have a 

very good claim.

But let's turn to the merits, because I think 

this shows --

QUESTION; Well, how about the opt-out person, 

member of the class who in fact never aot the notice?

MR. KLEIN; In this case that didn't occur. 

Anyone to whom notice wasn't delivered. Justice 

O'Connor, they were struck from the class, so it had to 

be people who received notice. But even these questions
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show why this case is a bad vehicle to resolve it.

There are questions about, what about if you 

didn't get the notice? Suppose he got it late. How 

about counterclaims? How about court costs? All of 

those matters are not in this case. We have to 

conjecture about them. None of them were presented.

If we have a case from a class member, we will 

hear exactly what the graveman of his complaint is. And 

it is clear that this Court doesn't decide cases on 

conjecture, and that is what Phillips is asking you do 

to, especially when you have a party who wants a 

conjecture in the wrong direction.

So let me turn to the merits, because again, 

the rule here is to protect the absent class member, not 

to protect Phillips, but I think you look at the rule 

that Phillips espouses, you will see that in the name of 

the absent class members Phillips is shielding itself 

from litigation.

Now, the Kansas courts provided all class 

members with the following protections. First, adequate 

representation through the named plaintiffs and their 

counsel. Second, first class mail notice that had to be 

delivered describing the action. Third, a right tc 

participate in person or through that person's counsel. 

And fourth, a right to opt-out simply by signing a form
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included with the notice and sending it to the Court.

Predictably, Phillips argues that that is 

enough. It says there must also be a showing of minimum 

contacts between the non-resident class member in the 

forum.

Phillips reaches this conclusion, we submit, 

by ignoring significant and almost obvious differences 

between plaintiff class members and defendants, 

differences that we believe justify a different 

constitutional due process approach to protecting the 

rights of both groups.

Now, a defendant, of course, rarely wants to 

be in court at all, and certainly we know, we take it as 

a given that when he is opposing jurisdiction, he 

doesn't want to be in that court. If he did, and 

Phillips neglects this with its interstate federalism 

argument, and it neglects the Court's holding in 

Insurance Company versus Ireland, if the defendant wants 

to be in a court, he is free to come in at any time 

irrespective of the federalism arguments.

Now, starting from that premise -- you have to 

realize every minimum contacts case so far has started 

from the premise that the party doesn't want to be in 

court. When you start from that premise, what the Court 

has said, there are limits as to which courts we can
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require him to litigate in.

Now, let's turn to a plaintiff class member.

A plaintiff class member doesn't face the exposure that 

a defendant faces. He has not made an objection. 

Instead, the fact is, a class member has a claim that he 

wants asserted. He wants to have it heard. What is the 

problem? The problem is, when the small claimaint has a 

claim, the costs of litigation are so high that he is 

prohibited, in effect, from asserting his claim.

Now, as this Court has recognized in Deposit 

Guaranty versus Roper and elsewhere, the class action is 

designed to overcome that hurdle, to facilitate the 

plaintiff's access to court. Thus the class action, in 

contrast to what a defendant faces when he goes into 

court, the plaintiff faces no risk and no cost unless he 

prevails, in which case a portion of his fee is paid for 

the attorneys.

Now, given that circumstance, the plaintiff's 

circum stance, it is impossible, we submit, that a 

minimum contacts requirement could protect him. Rather, 

what it will do is limited the potential forums that he 

can have his claim heard in, and he will be in a 

different position from the other plaintiffs in cases 

like Keeton versus Hustler who, because they have large 

claims, can go to their forums.
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Now, in the present case, for example

Phillips says, and we agree, that most of these class 

members would not meet the minimum contacts test in 

Kansas. As a result, their claim in the name of 

protecting their rights would have been barred from this 

case.

Now, it may be that there would have been 

other cases filed. It may be we can speculate that 

because Phillips is in Oklahoma, sort of, that would be 

okay. All of that is speculation. The fact is that the 

large majority of these people would have been denied 

their day in court.

Now, Phillips say s, and we agree, a cl ass

may have an interest in not involu nt arily bei ng

t in to a particular c las s. The rea son he migh t

hat interest is, he m ight wan t to a ssert a cla im

own . Or he might wa nt to join ano ther cl ass

, or for whatever rea son . But Kans as reco gniz es

n terest. It provides an opt-out pr ocedure tha t i s

and easy.

Once again, Phill ips says the o pt-out

ure is not adequate. It instead wo uld reg uire an

procedure. Unfortun ate ly, the lar ge body of

rly and judicial opin ion that has 1 ooked a t th e

as d ecided almost una nim ously that an opt- out
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procedure better protects the class members than an 

opt-in procedure.

Thus, the federal rules and virtually every 

state court's rules reguire an opt-out procedure. They 

do so not to harm the absent class member but to help 

him .

Judge Kaplan, then Professor Kaplan, who is a 

recorder for the rules, he explained the way this came 

about. He said, we have to be especially concerned 

about the relatively small claimant. He said, this is 

somebody, if he is not included in the class, is likely 

to have no opportunity to have his claim heard.

He said nevertheless a small claimant is often 

unsophisticated, and as a result of what he called 

timidity or ignorance or unsophistication about business 

or legal matters, might decline to execute an opt-in 

forum, but that person should be protected in the class, 

and yet it is that person in the name of protecting his 

rights that Phillips would knock out from this class 

action altogether.

And Phillips would then suggest to the Court, 

well, the solution is that there be a few others, or 

maybe one other, or there be one with an opt-in 

provision, but if there is an opt-in provision, and 

Professor Kaplan and everybody else who has looked at
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the matter is right, then that opt-in provision won’t 

protect people, and whether or not there will be other 

actions we have no idea.

QUESTIONS You say it won’t protect people.

It will certainly protect them from having jurisdiction 

exercised over their claim contrary to their wishes.

ME. KLEIN* An opt-out provision protects 

that, too, Justice Rehnquist.

QUESTION* What is it about the opt-in 

provision that you say doesn’t protect —

MR. KLEIN* The exact reason that it was 

chosen, and that is, there are some people, small 

claimants who really as a matter of unsophistication may 

not check the box, but these are people who every 

state’s rules, virtually every state’s, protect by 

including them in the clase.

QUESTION* But how does it protect them tc 

include them?

MR. KLEIN* Becau 

have their claim adjudicate 

They have a claim. It give 

included in the class. The 

If they lose, it costs them 

gives them the benefit of t 

QUESTION: Well,

se it gives them a chance 

d. They can lose nothing, 

s them a chance to be 

re can be no harm to them.

nothing. But this really 

he process.

you know, they could lose

to
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several things, I suppose. You know, they might have a 

claim adjudicated in a jurisdiction they didn't want 

to. They might have it adjudicated by a poor lawyer, 

that sort of thing.

MR. KLEIN; Nell, that is true, but, Justice 

Rehnguist, it assumes that there would be other cases 

out there. These are small claimants. They are not 

going to be able to bring their own case. That is why 

they choose opt-out.

QUESTION; What is the typical size of the

claim?

NR. KLEIN; In this case?

QUESTION: Yes.

MR. KLEIN: A hundred dollars.

QUESTIONS A hundred dollars?

MR. KLEIN; A hundred dollars. Right. So 

these are not people -- and it is to protect their 

interests that you have an opt-out rule. That is why 

everyone does it. I mean, is it conceivable --

QUESTION; I can see how an opt-out rule gets 

you a lot mere plaintiffs. I can't see how it 

necessarily "protects" the absent plaintiffs the way you 

are talking about.

MR. KLEIN; It protects them by facilitating 

the caance for them to have their claim litigated,

36

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

people who would otherwise not execute the form and 

therefore never get a chance to have their claim, these 

people in this case. They are not going to get their 

own lawyer. There were not other class actions out 

there. So it protects them in that it gives them a fair 

shot to have their claim litigated.

Now, if I might in the time remaining, I would 

like to address the choice of law issue that has been 

raised here. Now, Phillips objects to the choice of law 

by the Kansas Supreme Court on the grounds that its 

application to the claims of the non-resident class 

members violated the principles set forth in this 

Court's decision in Allstate versus Hague.

Now, in Allstate, the Court made clear that in 

deciding whether a state may apply its law to a dispute, 

it does not matter that another state might have an 

interest or even a greater interest in that dispute. As 

the Court said, the forum court is allowed to apply its 

law when it has a significant contact or contacts 

creating state interests such that, and this is the 

important part, such that the application of its law is 

neither arbitrary nor fundamentally unfair.

Now, to clarify our position and to state it 

briefly, Kansas's contact with Phillips is 

constitutionally sufficient in the circumstances of this
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case/ especially in light of the fact that the law it 

chose to apply was by no means parochial, but rather was 

borrowed directly from a federal regulatory program that 

actually led to the dispute in question in this case.

Now, the plurality opinion in Allstate --

QUESTION; Nay I just ask, does your position 

require this to be a class action? Would you make the 

same argument with my individual from Alaska who sued on 

an Oklahoma lease?

MR. KLEIN; Absolutely.

QUESTION; What if the lease — it is clear 

there would be expected Oklahoma law to apply, and in 

Oklahoma he wouldn't have gotten any interest at all? I 

don't know if that is true of Oklahoma. It seems to me 

there is an argument that in one state you wouldn’t have 

gotten any interest. Texas, I guess it is.

NR. KLEIN; I suggest -- let me say I think, 

Your Honor, it would not make a difference. When you 

say there is an expectation that the law would always 

apply, that expectation can be put in the agreement. 

Phillips never put that expectation in the agreement.

Now, in Allstate there was an expectation in 

that sense, I think, as the plurality and Your Honor's 

opinion suggested, there was an expectation that the 

matter would be resolved by state law --
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QUESTIONi You are saying that a party like 

ps, unless it puts it in the agreement/ it cannot 

n the normal rule of the place where the contrast 

e that this will be governed by, say, everybody 

s that rule to apply?

HR. KLEIN: Kell, I think when you say --

QUESTION: How would they have ever

pated in my Alaska-Oklahoma example that Kansas 

uld apply?

MR. KLEIN: I think the question is not 

r they would anticipate it. I think the question 

ther the Constitution prohibits Kansas from 

ng its law.

I think as the Court realized in Allstate, 

n an interstate situation --

QUESTION: Doesn’t there have to be a reason

nsas to apply its law, or do you say there doesn’t 

ave to be a reason?

HP. KLEIN: I think there is a reason here. I 

there are two reasons. The first reason is, 

ps does business, big business, in Kansas. New, 

confers the authority. It has no right on its 

a sure to come in and do business. The state 

s the authority for it to do business.

Now, it has been recognized by this Court that
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when a corporation is doing business within a state# the 

state has an interest not only in the corporation --

QUESTION; That is -- any time you get 

jurisdiction over the defendant in a state# it is all 

right for that state to apply its own law?

ME. KLEIN; Well# I think you have to look at 

the facts of the case.

QUESTION; What is the second interest? You 

said there were two reasons.

MR. KLEIN; Well, the second interest has to 

do with the law that was chosen, Justice Stevens.

QUESTION; That is is a particularly fair

choice .

MR. KLEIN; It was an especially fair choice, 

and not only that, it was not simply a fair choice in 

the sense it was a good rule, but it was chosen out of 

the federal regulatory system that created the problem. 

Let me explain that for a second.

QUESTION; If it were prefectly clear that in 

one of these other states they would have not chosen 

that law, but they would have chosen a rule that says no 

interest at all, would you still be able to make the 

same a rgument?

MR. KLEIN; Yes, sir. My argument would be

based on
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QUESTION; Even though the royalty — even 

though the governing papers said no interest, there will 

be no interest in these suspended royalty payments?

MR. KLEIN; I think --

QUESTION; Suppose the contract were perfectly 

clear, and I understand it to be asserted here that if 

this case had been tried in some other states, they 

would have followed the previsions of the contracts.

MR. KLEIN; I dispute that, but I don't think 

it is helpful. I think let's operate on that 

ass urn?tion .

QUESTION: Yes, all right.

MR. KLEIN; My point is that as long as it 

doesn't violate the standard in Allstate, it doesn't 

have to apply in other states' law, and that is clear. 

Now, Allstate said that with this --

QUESTION; So Kansas would be perfectly free 

as far as you are concerned to say, well, we know that 

that provision is in the contract forbidding interest, 

but we just won't follow that provision in the 

contra ct.

MR . KLEIN ; No, no --

QUESTION: It is contrary to our law.

MR. KLEIN; No, at that point you get to the 

question which I think is fair, Justice White, is, is it
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parochial, is it arcane? After all, why are there 

limitations on a choice of law? This Court hadn't 

decided --

QUESTION Well, what about my question then? 

Here is, in this case, it is shown to the Court that 

there are some contracts with royalty owners that would 

bar interest, just no interest, it just provides right 

in the contract no interest.

MR. KLEIN; That would —

QUESTION; Now, could Kansas then apply its 

law and say we are going to disregard that?

MR. KLEIN; That wasn't shown in this case.

If it were shown, I think that would raise an issue of 

parochialism that I think might well raise a choice of 

constitutional violation, but that was not shown in this 

case, and if there is a question on that, I think that 

it is appropriate to look at the Texas law. But the 

question, what is --

QUESTION; Well, don't the respondents make 

the argument that the applicable law in some of the 

states in which the leases were made would result in a 

different amount of interest?

MR. KLEIN; They do make that arugment, yes.

QUESTION; And we don't know but what that 

might be true for purposes of cur lecision, right?
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MR. KLEINi That's correct, Justice O'Connor

QUESTIONS You must be arguing that it doesn't 

make any difference.

MR. KLEIN* For this point it doesn't make a 

difference, but that is clear from Allstate. That is -- 

there is not one law that has to be chosen. I mean, 

Minnesota and Wisconsin had diametrically opposed laws 

on stacking. A contract was entered into in Wisconsin. 

The law was applied in Minnesota. The court found 

sufficient contacts, and of those contacts, a 

significant one was the fact that the insurance company 

was doing business in both states.

Now, this Court said as long ago as 1908 that 

a state could prevent a corporation from practicing, 

from doing business within its jurisdiction if it 

committed an antitrust violation in another jurisdiction 

that had no impact in the heme jurisdiction, so a state 

does have an interest, a recognized interest in 

preventing or in regulating a corporation's dealings 

with other states.

QUESTION; Well, I suppose you would make the 

same interest -- make the same argument if it turned out 

to be a fact that here are 100 royalty owners who reside 

in a certain state, and their royalty contracts provide 

for a higher rate of interest than the Kansas court
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a war! 2d

ME. KLEIN; I assume the same argument would 

be. made, and if Phillips prevailed on that, I assume 

that would withstand choice of law. But let me also go 

to the specifics.

QUESTIONS Nell, could Kansas apply its own 

rate of interest, or not?

ME. KLEIN; I think it could. Yes, sir.

QUESTION; Despite the governing law for a 

higher rate in another state?

ME. KLEIN; If there were a clear contractual 

obligation, then I think you do raise the arbitrary and 

fundamentally unfair. That is the test. Now, here, 

let’s look at what they did, because I think it is 

important to understand that.

There is a federal price approval system that 

deals with retroactive prices for gas. Because of that, 

we have suspense royalties. That is the reason we have 

the problem in this case. The federal government says, 

if you hold the money, you have to pay interest to the 

fellow you sold it to at this specific rate if we 

disallow the price.

That is the system. As a result of that, they 

hold the royalty owner's money, exactly as if they had 

held the producer’s money, exactly. And what does the
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Kansas court say? We will apply that federal 

principle. The federal law created it. We will apply 

it.

There is nothing arcane or provincial. In 

fact, Phillips itself uses that exact rate when it 

demands interest from royalty owners in the precise 

cir cui stances.

When you take those facts, we submit that 

there was nothing arbitrary and unfair in the Kansas 

court uniformly applying the law that it did, enshrined 

in Kansas law, to the identical claims of the class 

member .

Thank you.

CHIEF JUSTICE BURGERs Do you have anything 

further, Mr. Killer?

ORAL ARGUMENT OF ARTHUR R. MILLER, ESQ.,

ON BEHALF OF THE PETITIONER - REBUTTAL

MR. MILLERS Yes, Mr. Chief Justice.

We believe on the standing question that the 

Article III requirement is clearly satisfied by the 

impact of this Kansas judgment on Phillips. The 

question of so-called third party standing, which has 

been raised by several of the Justices, is a prudential 

doctrine, pure and simple, be applied to assure the 

necessary adversarial and concreteness in the case.
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In Craig versus Boren, Justice Brennan, 

writing for the Court, said that these prudential 

objectives cannot be furthered here where the lower 

court already has entertained a relevant constitutional 

ch alle nge.

In such circumstances, a decision by us to 

forego consideration of the constitutional challenge to 

the statute by injured third parties would be 

impermissibly to foster repetitive and time consuming 

litigation under the guise of caution and prudence.

As this Court well knows, this issue was up 

here two and one half years ago in Miner versus 

Gillette. At that time, the party in the position of 

Phillips was told, you have no final judgment.

Now to be told that you have no standing, and 

to wait for the hypothetical collateral attack to occur 

while the states are reaching inconsistent results on 

this issue -- keep in mind that New Jersey and 

Pennsylvania take a different view, take the view that 

Phillips is asserting here -- leads to destabilization 

in the national class action context at the very moment 

in time when this phenomenon is mushrooming.

So, we believe that there clearly is standing
i

from a prudential point of view.

Second, let me remind the Court that it has

«6
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said that the issue of jurisdiction is analytically 

prerequisite to the issues of procedure. That 

statement, analytically prerequisite, is from Push 

versus Savchuk, where you had a nominal defendant.

This Court in Baldwin years ago, most recently 

in Eank of Ireland, said that an individual is free to 

ignore proceedings. The right to ignore proceedings is 

taken away by saying that Kansas can assert jurisdiction 

over non-resident, non-volitional class members.

In the Churry case years ago, and again in 

Bank of Ireland just a couple of years ago, this Court 

said that a state cannot conclude interested parties by 

the mare assertion of its own power.

QUESTION* I suppose your argument would be 

also directed against a federal class action, Rule 23.

MR. MILLER; A Rule 23 diversity-based class 

action as it is currently constituted, I believe that 

you have the same Fourteenth Amendment problems that we 

are asserting here.

QUESTION; Yes.

MR. KILLER; What respondent is saying is that 

Kansas wants to help the small claimant. God bless 

Kansas for doing it. But there are many ways Kansas can 

do it without shoving aside the individual liberty 

interests, the interstate federal interests, let alone
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the choice of law sovereign 

Kansas couli crea

invite people to come in.

class action pot by awardin

treble damages. It could p
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If Kansas is real

claimant, it could create a 

is for Kansas to do, not fo

QUESTION; Are yo 

of a Reno syndrome when. Ren 

divorces for a while?

MR. MILLER; Yes, 

that the image in this fiel 

jurisdiction. Here Kansas 

policy to the nation in the 

fair.

CHIEF JUSTICE BUR 

The case is submitted.

(Whereupon, at 2; 

the above-entitled matter w

ty interest.

te a legitimate opt-in and 

Kansas could sweeten the 

g as a statutory matter 

rovide punitive damages to

ly interested in the small 

parens patrii action. That 

r this Court to do. 

u suggesting the risk of sort 

o, Nevada, had all the

I think, Mr. Chief Justice, 

d is known as the magnet 

is dictating oil and gas 

guise of what it believes is

GER; Thank you, gentlemen.

42 o'clock p.m., the case in 

as submitted.)
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