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PEOCEEDIJIGS

CHIEF JUSTICE BURGERt Mr. Sullivan, 1 think,

you rmy proceed when you’re ready.
ORAL ARGUMENT OF J. THOMAS SULLIVAN, ESQ.
ON BEHALF OF THE PETITONER

MR. SULLIVAN: Mr. Chief Justice, may it
please the Court, Petitioner this morning argues that te
jurisdictional exception noted by this Court in its 1912
decision, Diaz. v. United States, has been implicitly or
by implication rejected in the subsequent decisions of
the Court in Waller v. Florida and Robinson v. Neil.

The Petitioner was involved in an automobile
accident in August 1981 in southern New Mexico and, as a
result of that accident, two things happened. He was
charged with wviolation of municipal ordinances for
driving while intoxicated and for careless driving, and
another party of that accident was injured.

The Petitioner went to court in Carlsbad, New
Mexico, pleaded no contest to the charges, was convicted
upon his plea, and was sentenced. That sentence
included confinement in an alcohol rehabilitation unit
for a period of 21 days, followed by a six-month period
of probation, which included mandatory weekly alcohol
counseling sessions.

In September of 1981, the party who had been

3
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injurs d in that accident died, apparently as a result of
these injuries, and the State commenced a felony
proses ution for vehicular homocide.

The Defendant was tried and convicted. His
first conviction was set aside by the New Mexico Court
of Appeals on an unrelated ground, and on remand his
newly- retained defense counsel filed a motion to
dismiss, arguing that based upon double jeopardy
princi pies, the prior convictions for lesser included
offenses in the Carlsbad Municipal Court barred a
subseq uent State prosecution for the greater offense of
vehicu lar homocide .

QUESTION; What did the second constitution
have to establish that was not necessary to be shown in
the fi rst?

MR. SULLIVAN; The State was required to prove
cither that as a result of unlawful operation of a
vehicu lar and resulting accident, that a person had
either been injured and sustained great bodily injury,
or had died as a result of that accident.

The State was required further, in order to
establ ish the felony offense, that the accused was
either operating the vehicular while driving while
intoxi cated or under the influence of drugs, or that he
was op erating +he wvehicular recklessly.

4
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After his second conviction, the New Mexico
Court of Appeals reversed, applying double jeopardy law,
principles enunciated in decisions in this Court, to
hold that the prior convictions in municipal court for
lesser included offenses barred the subsequent vehicular
homccide prosecution.

In so doing, the Court of Appeals made four
distinct important findings. First, it rejected the
argument advanced by the State that the necessary or
essential facts exception of Diaz v. United States
applied, to hold that the State was justified in waiting
to commence 1its vehicular homocide prosecution until
after that injured person had died.

The Court of Appeals looked to the wording of
the New Mexico statute which permits the State to
commence: a felony prosecution.

QUESTION: Mr. Sullivan, 1i1t's the judgment of
the Supreme Court of New Mexico that's being reviewed
here, isn’t it?

MR. SULLIVAN: Yes, Your Honor. But the
threshold of the decision in the New Mexico Supreme
Court critically relies on what the Court of Appeals did
in this case and what it didn’t do.

QUESTION: So you say 1t’s necessary for us to
understand the Court of Appeals’ reasoning in order to

5
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understand the Supreme Court’s reasoning?

MR. SULLIVAN; 1 believe 1t’s necessary to
understand the Court of Appeals' reasoning to understand
why we believe that we 're entitled to the bar of double
jeopardy when the decisions of this Court were applied.

The necessary and essential facts exception of
Diaz were rejected by the Court of Appeals because the
State could have prosecuted because the injury., causing
great bodily injury to the victim of that accident was
available, was known to the State at the time the
traffic offenses were prosecuted.

Second, the Court of Appeals held that the
reckless driving and careless driving offenses are
greater and lesser included offenses for double jeopardy
purposes. That's been conceded by the State throughout
the litigation.

Third, the Court of Appeals held essentially
that DWI and reckless driving are lesser included
offenses under every case of the felony offense of
vehicular homocide. They are included because the
vehicular homocide statute defines the offense in terms
of a prior commission of one of three modes of driving
unlawfully; driving while intoxicated, driving while
under the influence of drugs, or driving-recklessly.

What the Court of Appeals finally rejected was

6

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



12

13

14

17

18

19

20

21

22

23

24

25

the State's argument that the jurisdictional exception
which was noted by this Court in Diaz would apply as an
exception to the double jeopardy bar. As 1 understand
it, the jurisdictional exception applies where a court
does net have jurisdiction over an offense and therefore
could not have adjudicated an offense.

And the Mew Mexico Court of Appeals held that
by implication, Waller, v. Florida, Pobinson v. Neil,
had overruled the applicability of the jurisdictional
exception when you're looking at municipal court
convictions for lesser included offenses of a felony
prosecution which 1s later commenced in a court of
general jurisdiction in the State.

This morning, I believe we are focusing on the
Supreme Court decision, the decision of the Supreme
Court of New Mexico, which held that Diaz v. United
States 1s still applicable with respect to the
jurisdictional exception.

The Court essentially held that because the
Carlsbad Muncipal Court had no jurisdication over the
felony offense of wvehicular homocide, its judgments on
the lesser included traffic offenses could not serve to
bar prosecution for that felony offense in the State
District Court, which is a court of general jurisdiction

in New Mexico.
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The State has argued in 1its brief to this
Court an alternative theory which 1t suggests would have
supported the judgment of the New Mexico Supreme Court,
arguing a different lesser included offense analysis
than was ever argued in the New Mexico courts.

And we would argue, for purposes of our
petition and for purposes of decision of this Court,
that the real issue to be focused upon is whether cr not
the jurisdictional exception of Diaz remains wvalid in
light of Waller v. Florida and Robinson v. Neil.

In fact, in those cases, strikingly similar
facts to those presented in the instant case resulted in
reversals of subsequently obtained convictions --

QUESTION; Was Diaz even mentioned in either
of those cases?

MR. SULLIVAN; Your Honor, I don't believe
either opinion mentions Diaz.

QUESTION; And neither in Vitale.

MR. SULLIVAN* I don't believe 1it's mentioned
in Illinois v. Vitale. I believe the New Mexico Supreme
Court decision in Manzanares expressly notes -- and
Manzanares is a pivotal decision because the subsequent
decisions in Padilla, companion cases, were predicated
on the --

QUESTION* I've forgotten. What happened in

8
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Kanzanares? Wasn't that filed here?

MR. SULLIVAN; That's filed and 1is still
pending, Your Honor.

QUESTION; 1It's still pending here?

HE. SULLIVAN; Still pending.

IN Manzanares, the New Mexico Supreme Court
held that this Court had not directly addressed the
jurisdiction exception issue in either Waller or
subsequent decisions.

QUESTION; But, nevertheless, what?

MR. SULLIVAN; But, nevertheless, it applied
in New Mexico; that New Mexico still recognized that
there was a jurisdictional exception emanating from Diaz
v. United States which would excuse the application of
the double jeopardy bar where a court of limited
jurisdiction could net have heard or tried or convicted
on the greater offense.

QUESTION; Your argument is that Diaz could
not possibly have survived Waller and Brown.

MR. SULLIVAN; Not with regard to questions
that focus on a preliminary municipal court conviction,
followed by prosecution in a court of general
jurisdiction of the State.

I think there is an argument to be made that
the jurisdictional exception is really what you have in

9
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successive State and Federal prosecutions because
neither court would have jurisdiction over the other's
offenses, but not with regard to municipal State
prosecutions because the jurisdictional exception in
those cases hinges upon the notion of dual sovereignty
which was what was expressly rejected by the court in
Waller, and then applied retroactively in Robinson wv.
Neil.

In other words, without a concept of dual
sovereignty backing the jurisdictional exception, you
don *t have another theory upon which the jurisdiction of
the municipal court is limited such that i1t cannot --
all caarges could not be brought in a single prosecution.

The New Mexico statute

QUESTION; If at the time of the municipal
action the person wasn't dead, it would be hard to bring
at all in the municipal court.

MR. CULLIVAN; That would be true, Your Honor
if in fact the felony statute reguired proof of the
death. It does not in New Mexico require proof of the
dea th . It requires either proof of death or proof of a
great bodily injury.

And the Court of Appeale was very explicit in
holding that the evidence available to the State at the
time that the initial charges were filed would have

10
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supported a finding of great bodily injury I'here 1is no
distinction in punishment between vehicular homocide
predicated on death or great bodily injury, and
therefore the State was compelled to bring all of its
charges in one prosecution and at the same time.

QUESTION; Does double jeopardy involve itself
in punishment aspects of the case?

MR. SULLIVAN; 1 think it is involved in the
sense that we have successive or multiple punishments
imposed in this case, Your Honor. The Defendant served
part of his sentence initially imposed, and after the
conviction in State court, another sentence, the term of
imprisonment was imposed. 1 believe that's multiple
punishments for the same offense.

For our purposes and 1 think, as I understand
the rulings of this Court, the lesser included offenses,
the traffic offenses, were clearly lesser included under
New Mexico law and under the decisions of this Court,
and thus prior conviction on those charges would have
barred both a second trial, a second conviction, or the
infliction of a great punishment, assuming as we must in
New Mexico, because of the statutory language, the State
had no reason not to bring the felony charge at the same
time it charged and prosecuted the Defendant for --

QUESTION; Aren't we hound by the construction

11
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of the State law, by the highest court of the State
here?

MR. SULLIVAN : T think, Your Honor, that the
Suprane Court decision in New Mexico implicitly excepted
the Court of Appeals’ finding on the necessary or
essent ial facts exception of Diaz. It seems to me that
in the decision itself, the Court recognized that the
Ccurt of Appeals was correct; that the State could have
brough t the felony prosecution on the theory of great
bodily injury. It didn't have to wait until there was a
death, but that --

QUESTION; And also that i1t was a lesser
includ ed offense.

MR. SULLIVAN; And it was a lesser included
offens e.

QUESTION; Kell, Mr. Sullivan, could both the
tr affic offense and the felony charge been tried in the
upper court?

MR. SULLIVAN; Yes, Your Honor, I believe they
could. The State law also defines DKI and reckless
driviag. The New Mexico Supreme Court has expressly held
in Ban zanares that the District Court in New Mexico is
accord ed general jurisdiction, and in fact the Joinder
Rule, Rule 10 of the Rules of Criminal Procedure for the
Distri ct Courts, expressly directs that in a prosecution

12
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the State should bring all the felonies and misdemeanors
which arise from the same transaction or occurrence.

In this case there was really no reason why
the State should not have commenced its felony
prosecution at the same time that the Defendant was
tried on the lesser included offenses of DWI and
reckless driving.

QUESTION* But you agree, I take it, or you
don't challenge the ruling that the muncipal court cr
whatever i1t was in Eddy County, did not have
jurisdiction to try the felony.

NR. SULLIVAN* No, it had no jurisdiction to
try the felony. Your Honor. Just as in Waller and
Robinson v. Neil, as I understand those decisions, the
Defendant in each case was tried on municipal
ordinances, violations of municipal ordinances in the
municipal court. Those were deemed to have been the
same offense, and if they were the same offense, in fact
and in law, then the prior conviction on the lesser
included offenses which were wviolations of ordinances
would bar the subsequent State prosecution in a court of
general jurisdiction.

I think that's very clear from the decisions
in Waller and Robinson, and particularly from the
District Court's decision on remand in Robinson, where

13
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the

QUESTION ; What did Waller hold?

UR. SULLIVAN; Well, Waller rejected the
notion, as I understand it, that because of a doctrine
of dual sovereignty -

QUESTION; Right. That's all it rejected was
the dual sovereignty theory.

MR. SULLIVAN; That's correct. But the
express language of the opinion. Your fonor , was that
the court rejects the Florida court's conclusion that an
individual could twice be charged for the same offense
and tried for the same offense, both in the municipal
court or a court of limited jurisdiction and then in a
court of general jurisdiction.

Those are exactly the facts presented in this
case.

QUESTION; Well, that may be, but all they
based it on, all they rejected was the dual sovereignty
theory. They didn't address the jurisdiction.

MR. SULLIVAN; But, Your Honor, I think the
jurisdictional exception in that case would have to flow
from dual sovereignty. There would be no other basis
for considering the limitation.

QUESTION; But there is nothing in Diaz that
talks about dual sovereignty. Diaz just talks about the

14
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different jurisdiction of courts in the same system.

MR. SULLIVAN; That's correct Your Honor.

QUESTION; So I don't think 1it’s right to say
that the jurisdictional exception depends on the
exception of the dual sovereignty here. The dual
sovereignty theory that Florida sought to defend in
Waller was an attempt to apply a body, the Federal/State
thing, and Florida said just like you applied it to the
Federal versus State prosecution, applied in State
versus municipal prosecution. We said no.

But that's not the same as the jurisdiction.

MR. SULLIVAN; I agree, Your Honor, that there
is a distinguishing feature between them.

QUESTION; Well, Robinson v. Neil didn't add
anything to that.

MR. SULLIVAN; No, but on remand when the
District Court of the Eastern District of Tennessee
considered the jurisdictional exception that was then
argued , the court said i1t was untenable to accept that
e xception.

QUESTION; When the New Mexico disagrees with
the District Court for Tennessee, that's what we are
here about 1it.

UR. SULLIVAN; Well, Your Ponor, I believe the
facts in Waller and Robinson v. Neil are wvirtually

15
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indistinguishable from the facts in this case.

You have municipal court convictions for
violations of municipal ordinances, you have subsequent
prosecution for a State-based charged before the general
jurisdiction --

QUESTION; Well, if the argument in Waller had
been that there's a jurisdictional exception in double
jeopardy, the case might have come out differently.

MR. SULLIVAN; Well, 1 think, Your Honor,
that's possibly true.

QUESTION; Well, you can't say, then, that
Waller implicitly or necessarily overruled Diaz.

MR. SULLIVAN; Well, Your Honor, whether it
necessarily or implicitly overruled it in all cases, 1it
seems to me fair to say that where you're talking about
municipal prosecutions followed by State prosecutions,
implied at least, Waller rejects the notion that this
Defendant could have been tried in municipal court for
DWI, which 1is defined both under State statute and under
municipal ordinance, and then tried for an offense, a
greater offense requiring proof of DWI in a State court
of general jurisdiction.

It seems to me that that's exactly the same
type of situation that --

QUESTION; Do you think it appears anywhere in

16
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the record in Waller or in the arguments as what the
jurisdiction of the municipal court was?

MR. SULLIVANi 1 think that 1i1t’s clear that --

QUESTION; You'd have to go and look at
Florida law, wouldn't ycu?

MR. SULLIVAN; It was clear that there was a
violation of a municipal ordinance.

QUESTION; That may he. That may be, but how
do we know what the jurisdiction -- how did we know even
then rfhat the jurisdiction of the municipal court was?

MR. SULLIVAN; Well, 1 assume that that issue
was before the court --

QUESTION; Well, you assume. But show me
where 1t was.

MR. SULLIVAN; Well, Your Honor, the essential
fact is that parallel facts are presented in that case
and in this case. Whether Waller expressly or
implicitly overruled Diaz, there is no question that
looking at the pattern of double jeopardy decisions of
this Court, including Illinois v. Vitale, conviction on
lesser included offenses in a court of limited
jurisdiction -- and 1 believe that’s also the situation
in Brown v. Ohio -- serves to bar a subsequent
conviction for a greater offense in a court of general
jurisdiction.

17

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



12

13

14

15

17

18

20

21

22

23

24

25

Whether or not the New Mexico Supreme Court
was correct in saying there’s still something called the
jurisdictional exception -- and there may be, and I
would concede that -- I don ’t think it can withstand the
application of the principles of Illinois v. Vitale cr
Brown wv. Ohio in this particular case, because here —

QUESTION: Hr. Sullivan, I gather the Court of
Appeals treated the municipal charges as lesser included
offenses, did they not?

MB. SULLIVAN: Yes, the Court of Appeals did.

QUESTION: And your Supreme Court didn't
disturb that, did it?

MR. SULLIVAN: It didn't address that in the
Fugate opinion.

QUESTION: But i1t didn't disturb that, did
it?

MR. SULLIVAN: No, not at all.

QUESTION: It didn't have any occasion to
disturb it, did 1t, because it went off on a different
line of reasoning.

HR. SULLIVAN: 1 think you're correct. It
went off on the jurisdictional exception, the
applicability.

QUESTION: Yes, but for our purposes, we treat
the case, don't we, the way the State Supreme Court an!

18
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the Court of Appeals treats 1it.

ME. SULLIVAN; I believe so. And, Your Honor,
that's why we refer back continually to the opinion of
the New Mexico Supreme Court in State v. Manzanares,
because in Fugate the Supreme Court itself relied c¢n the
reasoning of Manzanares.

In Manzanares, I believe the court recognized
that these were lesser included offenses of the greater
offens e.

QUESTION; Well, didn't we dc exactly that in
Waller ?

ME. SULLIVAN; I believe it's a parallel
situation, Your Honor.

QUESTION; In other words, the intermediate
public court treated it as a lesser included offense.
It wasn’t disturbed, and we reversed.

ME. SULLIVAN: And then on remand, the Florida
court was permitted to review whether or not it was, in
fact, a lesser included offense.

QUESTION: Whether we intended to overrule
Diaz or not, you certainly asked us to do so.

ME. SULLIVAN: Well, we do ask you to do sc,
Your Honor, and we would point out that Diaz has been
virtually unfollowed for the proposition, except in New
Mexico, that there 1is a jurisdictional exception which

19
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somehow allows a State to avoid the double jeopardy bar
in cases exactly like this.

The history of New Mexico decisions is that
the jurisdictional exception is well-recognized in New
Mexico to say that a conviction on a lesser included
offense in a court of limited jurisdiction does not bar
a subsequent prosecution of the greater offense.

And I believe that there are numerous cases
cited in both briefs in which the New Mexico Supreme
Court has held exactly that position. It's not a
question of whether or not, in this isolated case, these
facts gave rise to that. But that's a position that’s
been generally held by the New Mexico Supreme Court.

The parallel situation is that the Carlsbad
municipal ordinance is virtually identical to the State
state defining the same offense. The State had
jurisdiction over the offense of DWI or over the offense
of reckless driving. There is no question that this is
not a case where one court had jurisdiction over some
type of conduct that --

QUESTION i In which court would the State
prosecute?

MR. SULLIVAN& The State would prosecute the
DWI either in a magistrate court, or could have brought
all those charges in a district court as felonies and

20
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misdemeanors under the Joinder Pule.

The Carlsbad Municipal Court did not have
jurisdiction, obviously, to consider prosecution fcr the
felony offense.

Thank you.

CHIEF JUSTICE BURGEF.- Mr. Attorney General.

ORAL ARGUMENT OF PAUL G. BARDACKE, ESQ.

ON BEHALF OF THE RESPONDENT

MR. BARDACKEi hr. Chief Justice, may it
please the Court, I’ve listened to Petitioner’s argument
carefully and I do not see why it is fair for the
Defendant Fugate to have killed someone while driving
recklessly, and then to turn and say to the State, to
society, and the wvictim's family, that because the very
next morning he rushed into municipal court, pled no
contest to careless driving and DWI, that he then cannot
be brought to justice for the later vehicular homocids.

QUESTION; Could the State have declined tc

proceed against him until it knew the outcome of the

injuries?

MR. BARDACKE; Justice O’Connor, the injury
occurred the evening before. It was in a town. It’s
unclear whether the district attorney even knew. But,

yves, had they known and had they known that the injury
that Lily May Upton suffered, which was only an arm
21
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injury and a rib injury which she was subsequently
released from the hospital for, constituted great bodily
harm at that time, they could have not prosecuted at
that time.

QUESTION*  And, Mr. Attorney General, could
the State have superseded the municipality in the
magistrate court?

MR. BARDACKEi Not on the municipal charges,
Justice Brennan, but they could have on similar charges
that are wviolations of State crimes.

QUESTION; Well, are they the same?

MR. BAPDACKE; Almost identical, although the
punishments under the municipal statutes and the State
statutes are different.

QUESTION; Are you telling me, then, that the
municipal prosecution, even over the State's objection,
would have to proceed?

MR. BARDACKE; It would not have to proceed.
What the fact is is that the municipal charges could
have been dropped, and the State could have proceeded on
State charges which are similar.

But the fact is in this case, is that we are
dealing with different offenses. These are not the same
offenses. 1 quarrel with only one fact mentioned by
Petitoner's counsel, and that is that the Ccurt of

22
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Appeals ruled that reckless driving and DWI were
necessarily lesser included offenses of wvehicular
homeccid e.

The Court of Appeals did no such thing, nor
did the Supreme Court reach that issue. Clearly, if you
apply --

QUESTION: You say the Court of Appeals did
not treat them —

MR. BAPDACKE: No, they did not. The Court of
Appeals treated reckless and careless driving as the
same offense and lesser included in wvehicular homocide,
but the Court of Appeals did net treat DWI and reckless
as lesser included of wvehicular homocide.

And if it had, i1t would have been in wviolation
of the controlling law of the State. There are clearly
two cases cited in the brief, where the Supreme Court of
the State of New Mexico ruled that DWI and reckless were
not lesser included offenses of wvehicular homocide, and
those are State. Trujillo and State v. Tanton.

QUESTION: Is there a case that says they
can't be tried together?

MB. BARDACKE: There are cases saying that
they can be tried together.

QUESTION: That's what I thought.

HE. BARDACKE: But I think the analysis in
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this case 1is clearly that they are not the same
offense. If you apply the Blockburger test as further
enunciated in Vitale, you can see that it meets the
stringent requirements of Blockburger --

QUESTION! Well, that’s a different rationale
for affirming the court below.

KR. BARDACKE: But I think it's the most
presuasive rationale.

QUESTION; Well, that may be, but that isn't
the word we have from the New Mexico courts in this
case.

MR. BARDACKE; But 1 think it's clear under
New York Telephone and Dandridge, that you're entitled
to argue any matter before this Court that could sustain
the lower court.

QUESTION; Let's assume we said that the
jurisdictional exception does not apply. Diaz is a dead
letter. We certainly would remand to see it these are
really lesser included offenses.

HR. BARDACKE; If this Court felt that there
was any question as to whether or not they were the same
offense under State law, then remand would be
appropriate. But I think 1it's clear --

QUESTION; Well, we would just have to take
your word or what the New Mexico cases say for what the
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law 1is, rather than the Court of Appeals of your State

MR. BARDACKE; Well, the Supreme Court has two
clear cases on this issue, Tanton and Trujillo, in which
they say specifically that DWI and wvehicular homocide
are not necessarily included. And a careful reading of
the Court of Appeals decision --

QUESTION ; Well, that may be. That may be.
But the standard or their analysis as to how you gc
about deciding whether something is a lesser included
offense or net may not be consistent with federal law.

MR. BARDACKE; I guite agree. This Court is
the one that should say what test New Mexico should
fellow, and then New Mexico should follow that test and
this Court be bound by the interpretations --

QUESTION; You are following the stautory
elements analysis.

MR.. BARDACKE; Justice White, that is what I'm
doing, and that's what Blockburger requires us to do.
It is a case of statutory analysis, and you should look,
at the two statutes and we see in New Mexico that the
legislature —

QUESTION; You think that's the only answer
you find in our cases?

MR. BARDACKE; Well, I think we find many
answers in your cases, but I think that is the answer,
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however, that you should follow in this case We should
look at the statutory analysis. And clearly in
Blcckburger, it says whether each provision requires
proof of a fact that the other does not.

And in this case, vehicular homocide can be
proven without ever proving reckless driving or D”I.

And 1t 1is likewise clear that in this case you can prove
reckless driving and prove DWT, and you haven't proved
the death that is required.

QUESTION: I think that you're still defending
your Supreme Court's judgment that Diaz is still good
law .

KB. BARDACKE; Well, 1 don't think you need to
reach an exception 1if you’re dealing with the same
offenses. But if this Court were to determine that they
were the same offenses, which 1 think would be contrary
to New Mexico law, then I would argue that in fact the
Diaz exception 1is still alive and well in New Mexico.
The Waller holding -- very narrow.

QUESTION: I think what Justice White is
intimating 1is that we tend to review a question that is
decided by the State Supreme Court, rather than trying
to find some other grounds for affirming its judgment
that may be dependent on State law.

MR. BARDACKE: Well, I don't believe that the
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State law can really be in dispute with respect to the
lesser included offense issue. However, just as in the
case argued before this, it is often times -- and that's
what Dandridge and New York Telephone are often about —
that a Respondent comes to this Court and asks you to
affirm a judgment of the lower court, based on a
different ground, and I think it is, on further
reflection, a much more persuasive ground, and the Court
need not get to the exception.

The exception is easier analysis, but should,
this Court determine that there is question about
whether they are the same offense or not, then remand
might be appropriate. 1 don’t think that question
exists .

And, furthermore, 1 think --

QUESTION: The additional fact is driving
under the influence of drugs.

MR. BARDACKEi Well, there are many additional
drugs. As Petitioner’s counsel pointed out, he was
charged under an open charge, Justice Stevens, of
vehicular homocide, which amounts to the unlaw operation
of a vehicle. And unlawful operation of a wvehicle in
State v. Barela in our case can be failure to stop,
speeding, crossing the double line, two of which, by the
way, were present in the Fugate case.
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At the testimony in the trial and part of the
record in this case, he was speeding and he ran a stop
sign. Both of those could give rise to vehicular
homocide, the exact same statute with which he was
charged in this case.

QUESTION: Can they also give rise to the
reckless driving charge?

ME. BARDACKE; It depends under the facts of
reckless driving. He would have been charged -- if it
showed intent and willful and wantonness, the failure to
stop and the speeding could amount to recklessness, but
not in all cases.

I think that if this Court were, however,
convinced that it's either the jurisdictional exception
or nothing, 1 think 1i1t's clear that the Waller case is a
very, very narrow holding. It merely held that the
Florida court was in error for trying the same Defendant
for the identical charge in two cases.

We're not dealing with the identical charge in
this case.

QUESTION: Kay I ask, if we were -- following
up on Justice Brennan's question earlier -- if the
reckless driving charge had been brought in the court of
general jurisdiction after it had been brought in the
court of limited jurisdiction, would that have been
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permissible in your view?

MR. BARDACKE; Not permissible. That 1s the
identical offense, and 1t could not have been brought in
the subsequent --

QUESTION; The dual jurisdiction exception
would not apply in that event.

MR. BARDACKE; 1 quite agree.

QUESTION; What is the scope of the -- the
jurisdictional exeption, then, does not apply if the
offenses are the same. You would concede that, 1
gather.

MR. BARDACKE; That’s correct, if the offenses
are identical.

QUESTION; If you're wrong on the major
argument you’re making, you concede you lose.

MR. BARDACKE; No, I do not concede we lose.

QUESTION; If 1t’s the same offense -- 1 don’t
understand. Why is one the same -- I know you don't
agree with this, but if the homocide charge, wvehicular
homocide charge, were the same offense, why would the
jurisdictional exception analysis be any different than
if they had charged him for reckless homocide in the
court of general jurisdiction?

MR. EARDACKE; I understand the Court’s point,
and perhaps it wouldn’t. And perhaps it wouldn't.
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the harshness of penalties in the British system. find 1

think 1t was intended to come to a point where mere
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This gentleman went in the next morning,- pled

no context, went to DWI school for 21

completing the weekly session in the evening

QUESTIONS Do I understand you,
voluntarily went in and made them give him 21

MR. BARDACKE: Yes. He went in the

morniag .

QUESTION; Do you know of any other

where somebody has gone in and made them give

days?

MR. BARDACKE; ho, but 1 think 21

QUESTION: Well, isn’t it strange?

MR. BARDACKE: No. Twenty-one days is a very

days before

that this man

days?

next

place

him 21

days --

minor penalty for drunk driving and for careless

drivia g.

QUESTION: Well, do you know of anybody els=>

who has wvolunteered to take 21 days?
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MR. BARDACKE: Well, if someone was injured in
the accident and he was clever, he might very well have
gone in the next morning and volunteered.

QUESTION* Do you have any other cases in New
Mexico ?

NR. BARDACKE* Where he wvolunteered?

QUESTION! Is New Mexico different from all
other States?

MR. BARDACKE: No, it is not.

QUESTION: Are the people in New Mexico just
the kind that want to go to 21 days?

MR. BARDACKE: We have a two-tier system there
where people routinely are supposed to go in and clear
themselves of traffic citations. That's what traffic
citations are about. We have a different societal
purpose in dealing with traffic citations, prosecuting
people for them, as many as we have resources for,
processing them quickly, and getting these people off
the street.

That is different than wvehicular homocide
where society and our legislature, in defining a
separate statutory --

QUESTION* But did you get him off the
streets? You didn’t. He just went to a school.

MR. BARDACKE: Well --
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QUESTION: He didn’t go to jail.

MR. BARDACKE; I think, Justice Marshall,
that’s why in this case, this man didn’t run the
gauntlet twice. He didn't have two trials. He didn’t
have two punishments that were unreasonable. He had
just what our legislature intended when it proscribed
this kind of criminal activity.

And in Brown v. Ohio, this Court said it is
within the legislature’s domain, within the
legislature's domain to describe crimes and to fix
penalties. And we described two different crimes and
two different penalties --

QUESTION! Couldn’t you have made it three?

MR. BARDACKE: It could have been three, if
fact

QUESTION; In fact, there 1s no limit to 1it,
is the re?

MR. BARDACKE: Well, it depends what the
legislature intends. And 1 think in this case they
clearly describe two separate penalties, two separate
crimes, and that is what is within the legislature’s
domain in this case.

And 1T think that if this case were reversed,
there would be horrible consequences for both society
and drivers like Mr. Fugate, because if this case were
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reversed, it would require the police officer in the
field to charge the maximum consequences of the act of a
driver. If there were a minor injury., that police
officer in one of the 98 municipalities of New Mexico
that is often far away from any court of general
jurisdiction, far away from any district attorney, would
be out there and say, well, this may be wvehicular
homccide or great bodily barm, even though it's a minor
injury .

And 1t you have to charge like that to avoid
the consequences of perhaps a constitutional claim of
double jeopardy, then what you have is, you have lots of
people being overcharged.

You are requiring them to stay in jail longer,
to have higher bail set. You require the process to be
clouded, while later on, a district attorney has to
separate the wheat from the chaff, the meritorious case
from the meritless case.

QUESTION* Has that happened in any other
State yet that doesn’t have the New Mexico rule?

MR. RABDACKE; Which New Mexico rule?

QUESTION: The one that you say that you can
try him any time you get ready to try him. Or do you
have to put the maximum on him? [ mean every other
Stata has gotten along with this without the thing you
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have in New Mexico

MR. BARDACKE; Well, 1 don't think Eso. I
think most States have a two-tier system. And T think
the -—-

QUESTIONi1 They aren’t in this case. They
aren't interested in 1it.

MR. BARDACKEi 1 think the two-tier system is
important and it's important in a complex society where
we have lots of cars, lots of drunk drivers, lots of
reckless drivers, and lots of people being killed.

I think the purposes that a legislature
directs itself to when 1t describes crimes different and
penalties different, recognizes the fact that we have a
desperate need for an almost administrative system to
handla traffic citations and a more serious, formal,
criminal mode in which to handle a death case, because
in that case the legislature intends to serve the public
interest in punishing people for the consequences of the
transaction th3t gave rise to the death.

I think that in this case, it is clear that we
are not dealing with the same offense, and in not
dealing with the same offense, we don’t yet reach the
issue of the jurisdictional exception. But if we do
reach the issue of the jurisdictional exception, 1 think
1t’s viable.
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Interestingly enough, the day this Court
decided Waller, it also decided Ashe, and in footnote 7
of Ashe you continued the jurisdictional exception. And
in fact, in continuing that jurisdictional exception in
Ashe, decided the same day, you have given it wvitality.
It is alive, and 1 think 1t is a perfect kind of
exception to deal with traffic citations, in recoanizing
that the society has an interest in handling almost
adminstratively, traffic citations, and in a separate
criminal way handling wvehicular homocide.

I would urge this Court to affirm the Supreme
Court of the State of New Mexico.

Thank you.

QUESTION: May T just ask one other question?
You said in footnote 7 of Ashe, we confirm the
jurisdictional exception?

MR. BARDACKE; 1 believe it was footnote 7 of
Ashe.

QUESTION: I *ve get 1t in front of me. It’s
just got a lot of cases cited.

MR. BARDACKE: Hell, doesn't it -- isn't it at
footnote -- I'm sorry. It's in footnote 7 of the
concurring opinion of Justice Brennan, 1 believe.

QUESTION; So 1it's not the Court's opinion.

MR. PARDACKE: No, it was a concurring opinion
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of Justice Brennan

QUESTION; That makes a difference.

HR. BARDACKE: Yes, 1t does make a
difference.

QUESTION: Which way?

(Laughte r.)

MR. BARDACKE; Yes, I think it makes a
difference, 1it's more in favor of my case.

(laughter.)

MR. BARDACKE; Thank you.

CHIEF JUSTICE BURGER: Do you have anything
further, Mr. Sullivan?

MR. SULLIVAN; Just a few points. Your Honor.

ORAL ARGUMENT OF J. THOMAS SULLIVAN, ESQ.

ON BEHALF OF THE PETITIONER - REBUTTAL

MR. SULLIVAN: The Court of Appeals in 1its
decision held under New Mexico statute 66A-101C,
vehicular homocide can be committed only by reckless
driving or DKI.

If you look at the statute that defines the
felony offense of reckless -- of wvehicular homocide,
it's predicated on a finding of either DWI or driving
while under the influence of drugs or a finding that the
Defendant drove recklessly. They are, by statute and by
the decisions of the court, lesser included offenses of
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vehica lar homocide.

With respect to the argument that Defendant
received a relatively minor sentence and for that reaso
we shDuld not apply the double jeopardy clause, the
Defen} ant subjected himself at trial in the Carlsbad
Kunici pal Court to a potential punishment of 90 days
confinement in jail.

If there "s a problem in this case, the proble
results from the State legi sla ture's decision in settin
pen alties, which the attorney general now apparently
argues are their grant of coneurring jurisdiction to
mun ici pali ties to penalize DWI. If that's the problem,
if 98 municipalities cannot seem to have the police
Office rs correctly assess the merits of a prosecution a
the time, the simple solution to that is for the
legisl ature to withdraw from the municipality the power
to try DWI as a traffic ticket offense, to provide only
that the District Court, upon review by the district
attorney, and presentment of an indictment or filing of
the criminal information, should have the power to
assess which charges should be brought.

QUESTIONi Do you really regard that as a
simple solution?

MR. SULLIVANi 1 think that's a relatively
simple solution if the problems the attorney general
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says are of the magnitude he claims that they are. It
seems to me that the Petitioner’s punishment in this
case was appropriate, and the legislature determined it
was appropriate to fit a first offense DWI situation.

It might have been appropriate whether there
was a death or not. The trial court certainly was
within 1its jurisdication at the district court level to
probate the entire sentence.

The Defendant was placed on a period of
probation for six months after a 21-day confinement in
an alcohol care unit. [ believe that’s something more
than DWI school. But nevertheless, he was subjected to
punishment, and he discharged at least the majority of
that punishment before the State came back and charge!
him with the greater offense in District Court.

It seems to me that this kind of multiple
prosecution is exactly what the double jeopardy clause
protects against, the filing of a relatively minor
charge in a court of limited jurisdiction, and then the
subsequent filing of a greater charge with a minor
charga was clearly the lesser included offense.

To follow the attorney general's reasoning,
all significant or felony charges could be broken down
into constituent elements, could be prosecuted in courts
of limited jurisdiction:; the State could evaluate the
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merits of its case and proceed to felony prosecution
later.

That's the kind cf thing that it seems to me
the double jeopardy clause has protected against
tradit ionally, and it seems to me that the opinions in
Illino is v. Vitale and Brown v. Ohio implicitly
reccgn ize there is no question in this case but that
these are lesser included offenses, that the Petitioner
discha rged his duty in going to court, pieading no
contes t, accepting his punishment, and then in
dis cha rging that punishment.

For that reason, we believe that the decision
in tha New Mexico Supreme Court in applying a
jurisdictional excepticn, which 1 still think is rooted
in the notion of dual sovereignty where you ’re talking
about municipal and subsequent State prosecutions, was
simply incorrect.

And this Court should reverse the judgment of
the Naw Mexico Supreme Court.

Thank yo u.

QUESTION : Mr. Sullivan --

MR. SULIIVAN; Yes, Your Honor.

QUESTIONt I don*t know what it has to do wit!
this case, but is there any other crime that this man
could have been tried for in Hew Mexico if the wvictim
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had not died?

MR. SULLIVAN: He could have been tried for
vehicular homocide, Your Honor.

QUESTION; If he hadn’t died.

MR. SULLIVAN; If he hadn’t died, he still
could have been tried under the New Mexico statute for
vehicular homocide.

QUESTION; You mean in the first instance?

MR. SULLIVAN: In the first instance --

QUESTION: How can he be convicted of homocide
if thare’s no one dead?

MR. SULLIVAN; Under the New Mexico statute,
the offense is complete if an individual sustains a
great bodily injury in the course of an accident while
the Defendant is driving unlawfully.

QUESTION; Yes, but --

MR. SULLIVAN; It’s a misnomer to call it a
homocide because the statute encompasses both a serious
injury case and a death case.

Thank you.

CHIEF JUSTICE BURGER: Thank you, gentlemen.
The case 1is submitted.

We’ll hear arguments next in Williamson County
v. Hamilton Bank.

(Whereupon, at 11:51 o’clock a.m., the case in
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the above-entitled matter was submitted.)
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