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IN THE SUPREME COURT CF THE UNITED STATES

x

BOARD. CF EDUCATION CF FARIS UNICN 

SCHOOL DISTRICT NO. 95, ET AL.,

Petitioners

v.

JESSE A. VAIL

N c. 8 3-87

------------------x

Nashingtcr, D.C.

Tuesday, February 28, 1984 

TLe above-entitled matter came on for oral 

araument before the Supreme Court of the United States 

at 10:10 a.ir.

APPEAR ANCES:

THOMAS FEED MILLER, ESC., Ncnticello, 111.* 

on behalf of Petitioners.

MARC J. ANSEL, ESQ., Champaign, III.; 

on behalf of Respondent.
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C_C_N_T_F._N_T_S

CKAI ARGUMENT CF £AGE

THCMAS PEED MILLEP, ESC*/ 3

cd behalf cf Petitioners

MARC J . ANSEL, ESQ., 18

cn behalf of Respondent

TKCMAS REED MILLER, ESC*/ 46

on behalf of Petitioners - rebuttal
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P_R_C_C_E_E_D_I_N_G_S

CHIEF JUSTICE BURGEE i We will hear arguments 

first this rrcrning in Ecard cf Educaticn cf Baris Union 

School District against Vail.

Mr. Miller, you may proceed when you’re ready.

ORAL ARGUMENT' CF THCHAS REED HITLER, ESC.,

CN BEHALF CF BE TITIOFEES

MR. WALLACE; Mr. Chief Justice, may it please

the Court:

This case concerns an action brought by an 

Illinois public school teacher against its employer, the 

board cf education, pursuant to U.S. Cede Section 1S83. 

More specifically, in final analysis this is a breach cf 

contract case in which both the district ccurt and the 

Court cf Appeals for the Seventh Circuit in a two to one 

decision agreed that the public school teacher had a 

property right protected by the United States 

Constitution to continued employment, which was deprived 

of him when the board cf education did net renew his 

probationary contract and did net provide tc him reasons 

for norrenewal, nor a bearing prior tc that 

te rmin ation.

New, this case arises within a statutory 

framework called the Illinois tenure scheme, and I think 

because of its bearing on the case I would like tc spend

"3
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a few ircirents tc elaborate in regard to that particular 

statutory scheme. Illinois, like many states, has a 

statutory tenure scheme which applies tc public schccl 

teache rs.

Specifically, in Illinois the tenure act is 

found in Sections 24-11 and 24-12 of the Illinois School 

Code. For the Court's edification, these statutory 

provisions are set forth at pages T6 through 61 of the 

appendix tc the petition fer writ of certicrari.

In essence, the statutory scheme provides as 

fellows: A public schccl teacher who is employed for

twe consecutive years in full-time service, that being 

the probationary period, acquires what we call tenure,, 

contractual continued service in the State of Illinois. 

Once the teacher acquires tenure, a teacher cannot be 

dismissed for ether than cause and only after a rather 

elaborate procedural process has taken place.

Tc the contrary, the nonrenewal of a 

probationary teacher, whether it be a first year 

probationary teacher or a second year probationary 

teacher, is a rather simple procedure. The first year 

probationary teacher is entitled to nothing more than 

notice cf ncnrenewal tc be civen tc that person at least 

60 days before the end cf the current school term. For 

a second year probationary teacher, a notice cf

4
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nonrenewal must contain the reason or reasons for the 

nonren ewal.

There are no express provisions found in 

Section 24-11 dealing with the termination of a 

probationary teacher in the current contract term. It 

should be noted that another prevision of the Illinois 

School Cede, that being Section 10-22.4, empowers a 

beard of education in Illinois to dismiss teachers, 

whether they be probationary or tenured teachers, for 

the following reasons; incompetency, cruelty, 

negligence, immorality, or other sufficient cause, and, 

important tc this case, whenever in the opinion of the 

board of education the interests of the schccl require 

the dismissal.

It is, as I have suggested, within this 

statutory framework that the facts of this case came to 

pass .

CGESTICN; Could the beard dismiss in the 

middle of the first year for no cause?

HE. HILIEEi In my judgment, yes, it cculd .

And the reason I say that is because whenever the 

interests of the school requires the dismissal means tc 

me that the board can dismiss for any reason or no 

reason .

QUESTION; Well, I would think you would apply
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to a tenured teacher.

MR. FILLER; It wculd, except for the 

statutory provision found in Section 24.12 which 

specifically says that a ter.ured teacher must le 

dismissed for specific cause.

QUESTION; V;e 11 then, what alout the prevision 

that says you may dismiss a probationary teacher if you 

give him 60 days notice before the end of his first 

year?

MR. MILLER; That prevision, of course, I 

think has been interpreted to mean the nonrenewal aspect 

of a probationary teacher’s contract. In other words, 

that person will serve cut that first year and his 

contract will not be renewed for a second year.

Under the statutory scheme, unless that 

nonrenewal notice is given the teacher is automatically 

re-employed for the second year.

QUESTION* Right.

QUESTION; Eut that notice is just notice and 

net any sort of a hearing.

MR. MILLER; That’s correct, Justice

Pehr.qu ist.

QUESTION; Am I correct in recalling that none 

of the three judges on the Court cf Appeals agreed with 

your analysis of state law?

g
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XE. X ILL EEs I think that can be gleaned from 

the fact that the dissenting justice did not discuss 

that in his dissent.

QUESTION* He assumed there was some kind cf a 

contractual right?

UR. FILLER* That’s correct..

The district court, after a tench trial, made 

the following findings which are pertinent to this 

case:

First of all, that the Respondent teacher had 

executed a cne-year employment contract with the beard 

cf education.

Secondly, that a consensus of the beard cf 

education, a consensus of the board, had premised, and 

made the premise through an oral representation cf the 

superintendent to the teacher, that his contract would 

be renewed at the end cf the first contract year. And 

that representation was made at the time cf initial 

employment. It was not made at the end cf the first 

contract year. Father, it was made at the time cf 

initial employment.

The Respondent relied in part upen this 

representation, as evidenced by the fact that he left 

his jot in Joliet, Illinois, and moved to Paris, 

Illinois, tc assume his coaching and administrative

7
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esponsibilities

Another finding was that the Petitioners in 

fact did notify the Respondent cn Farch the 3rd, 1SR1, 

that his contract would net he renewed, and that renewal 

without irore did meet the strict requirements of the 

probationary nonrenewal notice provisions of the school 

code.

The Respondent was given no reasons for his 

nonrenewal and, furthermore and finally, the Respondent 

was not given a pre-termination hearing. As a matter of 

fact, he was not given a hearing by the beard of 

education at all in this matter.

He did in fact bring suit in the federal 

district court a little more than a month after the 

notice of ncnrenewal was given.

QUESTION: You have said you were commenting

on the district court's findings. I take it new you're 

going to kind of a narrative account of what happened?

MR. KILLER: Yes.

In addition to the findings made by the 

district court, the district ccurt also made certain 

conclusions of law, which I think are important also.

The district ccurt concluded that cn the basis of the 

representation that was made at the time of employment 

that the board of education had bound itself to a

E
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two-year term contract with the Respondent teacher, and 

that this contract was enfcrceatle under Illinois lav, 

that being a one-year term written contract followed by 

a cre-year implied promise or oral contract for the 

second year. That was as a matter of finding 

enforceable under Illinois law.

The second finding or conclusion of law was 

that that two-year employment contract was property 

within the meaning cf Section 1983.

CUESTICNi Dc you disagree with that first , 

finding or conclusion cf law by the district court?

MB. FILLER: I dc, and I will address that.

QUESTION; You have a fairly touch row to hoe 

in this Court, I suppose ycu realize, tecause, you know, 

the district judge is cbvicusly formerly an Illinois 

lawyer and three judges of the Court of Appeals did not 

take issue with that finding.

ME. VILLEE; This is true, except I think that 

this Court has the opportunity to take a lock at 

Illinois law in this case because cf the fact that net 

en» Illinois court has ever interpreted this particular 

provision, that being Section 2U-11. It has never teen 

required to interpret that.

QUESTION; Co ycu really think that's why we 

would grant certiorari in a case like this, in order to

c
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lock at Illinois law and if it were properly applied

by a district court and affirmed by a Court of Appeals?

MR. MILLER: I think that the state law issue 

certainly does come into play when we get into --

QUESTION: You certainly don't need tc win on

that tc win this case, do you?

MR. MILLER: No, I don't believe I do. Rut I 

think that the state law issue comes into play quite 

significantly when we talk abcut the property right, 

because as we knew freir this Court's prior decisions, 

property rights, particularly property riahts in 

employment, are created by sta^e law and net the 

Ccnstitution.

And I realize that T have a tough row tc hce 

when it comes tc this Court locking at state law. Eut 

this is one of the points that we have raised, and we 

think that if the Illinois Supreme Court had been given 

the opportunity, had this case been filed in the state 

court system, that it would have held that Section 24-11 

does net allow for mere than two successive cne-year 

term contracts.

And we say that primarily on the strength that 

under Illinois law public entities have only these 

powers that are granted to them by the state 

legislature.

10
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QUESTION* Well, Nr. Miller, what if the heard 

had given 73il the initial cne-year contract, but at the 

same time had given him the statutory notice that he’d 

be re-employed for another year at the end of the first 

year? Wouldn't that have given him a valid two-year 

contra ct?

ME. MILL EH* Justice C'Ccnncr, there is nc 

statutory requirement that notice be given to the first 

year probationary teacher that his employment would be 

renewe d.

QUESTIONs Well, the point is just that it 

doesn't seem inconsistent with the previsions of the 

statute as they’re set out. Sc I think the argument 

that they can’t have a twl-year contract is essentially 

a w ea k one.

uE. MIILEFi Sell, the history of the Illinois 

Supreme Court in interpreting the tenure previsions has 

been that the court has strictly construed these 

provisions dealing with nontenure! teachers and in fact 

has given a tremendous amount of flexibility to beards 

of education in dealing with the nontenured teachers.

QUESTIONS Nr. Miller, you've used up more 

than a third of your time and you haven’t really gotten

to the heart of your case yet.

MB. MIILEF: As I would suggest tc the Court,

11
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there are four points cn which I think this Court can 

reverse this case. The first we have discussed. I will 

move on again into the ether points.

The second is that under the Illinois 

statutory scheme a probationary contract is net a 

property interest within the meaning of the Constitution 

and Section 19 6 3/ and I say that because there is r.c 

fcr-cause standard for discharge found in Section 

10-22.4, that being the stututcry prevision that sets 

forth when a board can or what a board can dismiss a 

teacher for.

It is our reading cf this Court's cases, Fcth 

and Pishcp, that a for-cause standard is necessary 

within the statutory framework to create the kind cf 

property interest which is protected by the 

Constitution .

QUESTION; This Is only slightly different 

from your first argument, it seems to me, because you're 

really saying that if he had sued in state court he 

would he met with your point that there was no breach of 

contract because we can fire for no cause at all.

KP. FIILEFi That's correct.

QUESTION : And that seems to me to be contrary 

to the state law finding by the district judge and the 

Court cf Appeals.

12
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MF. KILLEF; I separate the issue cf whether

you can have a two-year contract —

QUESTION; I knew you're talking about it in 

two different paragraphs, tut it sounds like almost the 

same argument. But go ahead.

MR. MILLEF; Well, the important point here I 

think is that this Court's decisions place a great deal 

of importance on state law interpretation, and in this 

case we have net had the benefit cf that analysis 

because we have not had a state court, whether it he an 

appellate court or the supreme court, address either the 

issue cf the legality cf a two-year term probationary 

contract nor whether, if that is authorized, that term 

contract constitutes preperty within the meaning cf the 

Constitution .

And if I read this Court's decisions 

correctly, it's that state court determination that this 

Court must rely on in regard to the judgmental call as 

to whether a preperty interest is involved in this 

case.

The third point which I wish to address is 

that, even if there is a preperty interest under state 

law, there has been no deprivation of 3 right secured by 

the Constitution. I say that because the Fespcndert's 

remedy in this case is for money damages. Under

13
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Illinois law the Respondent has no right tc specific 

performance. He has a right tc recover lost pay if he 

is successful in his litigation.

We suggest that there has teen nc final 

deprivation cf a right in this case because of the fact 

that until or unless the state would foreclose his 

opportunity to bring suit ir. the state courts tc seek 

redress, that being for money damages, there has been nc 

de p riv a tio n .

Another point which T wish tc make --

QUESTION; Would ycu feel differently abcut 

that if the contract were specifically enforceable under 

Illinois law? Wculd ycu think then it would constitute 

proper ty?

ME. MILLER ; That would be akin to the 

previsions in Section 24-12 which allow for 

reinstatement cf a tenured teacher who would be 

discharged and found that the discharge was not 

approp riate.

QUESTION: Would that be a protectable

property interest?

ME. MILLIE: In my judgment it vculd be.

QUESTION; Let me ask you abcut your 

deprivation argument. If ycu assume he had a contract 

right and pursuant to that contract he was getting a

14
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check every week or every month or whatever it was, and 

then the heard took action and he stepped getting that 

check and nobody else did anything after that, you say 

he's net been deprived of anything. He's just not 

getting the money any more.

MR. MILLERs That’s cur analysis of the 

deprivation issue, is that his deprivation takes place 

if the state were to foreclose him from bringing an 

action fer the collection cf that salary that is due him 

in a breach of contract case.

QUESTION* That sounds more like an argument 

that he’s got adequate process available. It seems to 

me when he steps getting his money there’s been a 

deprivation. I don't cuite understand how you can say 

that's not a deprivation. Nobody doer anything after 

that. It’s a rather dramatic change ir circumstances.

MR. MILLER: I must grant that the deprivation 

concept dovetails into the due process analysis also, 

because one of the tests that this Court has set forth 

when you must determine whether there has teen a 

violation of due process or due process without law is 

if the deprivation is final.

.And that brings me to my final point which I 

care to make. I think that on the strength of the Ferry 

case and the Logan case decided by this Court that the

15
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Respondent Vail clearly has an adequate state law 

remedy . h’e has a comir.cn law remedy in the state cctrts 

for breach of contract.

And as I read the Logan case, if that common 

law remedy will make the Respondent whole, which it 

would in this case because under Illinois law he is only 

entitled to money damages, then the state law remedy is 

adequate and there has been no due process violation.

QUESTION; You’re saying that if they notified 

him that he was terminated, he was being terminated, and 

said, if you have any objection to this we'd be glad to 

give you a hearing in the local courts, we will be glad 

to litigate with you in the local courts, you think that 

is a satisfactory enough prevision for a hearing?

HE. HILLER; I do, because of the fact that 

under cur law, as I’ve stated, he has no right to 

specific performance.

QUESTION; When was his notice given?

HP. HILLER; Notice was given on Parch 3rd.

QUESTION: Hew far before the end of the

school year? 60 days?

ME. ' ILL E F; Yes. The effective date cf his 

contract -- the termination date was, as I recall, June 

the 15th.

QUESTION; Well, he then knew he was

16
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terrain ated

EE. MILLER; Yes.

QUESTION: He could have, I suppose, brought

suit in the state court right then, and I suppose, 

although you perhaps don’t get specific performance, 

could the local courts -- suppose they didn’t get around 

to trying the case until after June. Could they have 

enjoined his discharge pending outcome of the suit?

MR. MILLERf The notice that terminated his 

services said that the effective date was June the 

15th.

QUESTION: Well, sc he had 60 days to bring

the suit.

MR. MILLER: Yes, he did. He completed that 

year of employment. He was not terminated on the spot.

Sc ys=s, he could have brought the suit, but 

no, the Illinois state court would net have enjoined the 

board of education.

QUESTION: You mean they couldn’t have

enjoined the board of education?

MR. HILLER; That’s correct, because under 

Illinois law he has an adequate remedy for damages, and 

that is the appropriate remedy for a breach of 

contra ct.

QUESTION; And the only remedy of a

17
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probationary teacher, you say?

MR. MILLER: Yes, sir.

I will reserve the time I have remaining.

QUESTION: You never get around to your fourth

point, did you?

MR. MILLER: My fourth point, Justice White, 

was a combination cf the deprivation and due process 

analysis and, as I've suggested to the Court, because of 

the state law remedy there has teen no denial cf due 

process without law.

CHIEF JUSTICE BURGER: Mr. Ansel.

CRAL ARGUMENT OF MARC J. ANSEL, ESQ.

ON EEKALF CE FESFONEEM

MR. ANSEL: Mr. Chief Justice and may it 

please the Court:

The issue in this case is whether or not an 

employee of state government who is discharged in the 

middle cf his term without reasons or an explanation is 

entitled to these reasons ard an opportunity to respond 

at a meaningful time and in a meaningful manner.

The Petitioners* argument in this case reduces 

to two basic propositions: Number one, there is no 

federal claim because there is no state claim; number 

two, there is no federal claim because there is a state 

claim. This inherent inconsistency in the argument

18
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provides no help in balancing the many interests that 

have to be weighed in a due process analysis.

CUESTICN; Kr. Ansel, what elements cf your 

client's case other than the final constitutional 

framing cf it come from any place ether than Illinois 

law?

NR. ANSEL; In fact, none of the elements cf 

the protectable interest come from any place but 

Illinois law.

CUESTI0Ni Sc it's really a diversity case 

without diversity.

ME. ANSEL; Kell, it is mere than a diversity 

case, only because cf the question of whether he was 

entitled to a hearing or seme type cf pre-deprivaticr 

process under the Constitution. That is what changes it 

and that question is net a question cf Illinois contract 

law. This is a constitutional question.

CUESTION; But all of the analysis that gees 

into deciding whether he has what you refer to as a 

protectable property interest depends entirely on 

Illinois contract law, doesn't it?

HR. ANSEL; I think fer the purposes of this 

case I can rely on the findings of the two lower courts 

and say that it does, because that is all that is 

necessary tc reach the heart cf this case, which is what

1°
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process is actually due, given a protectable interest. 

This case involves a claim against a school district, 

which is a government employer, and in the case the 

Respondent proved an explicit commitment from the 

highest governing authorities and a breach cf that 

commitment.

This could be termed, and it has teen termed, 

a scuatlle between a teacher and a school beard in the 

dissent below. But in constitutional terms, this 

epitomizes the arbitrary actions that are occasionally 

committed by state government without any adequate 

remedy .

QUESTION: Well, Mr. Ansel, dc you agree that

the only remedy provided under Illinois law for a breach 

is a damages action --

HR. ANSEL: That is correct.

QUESTION: -- for a nen-tenured teacher?

HR. ANSEL; That is the only remedy provided 

by 111 inois law .

QUESTION: And you also agree that Illinois

did not provide for a hearing before the notice cf 

termination as a matter of state law?

HR. ANSEI: That is correct.

QUESTION: Dc you think that that affects the

reasonableness of the reliance by a probationary teacher

i

20

ALDERSON REPORTING COMPANY. INC.

440 FIRST ST.. N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

on those processes? In other words, why would a 

probationary teacher have a right to expect mere than 

the Illinois law provided in that regard?

MR. ANSEL: I think that the absence cf an 

explicit provision in Illinois law for a hearing dees 

not mean that a hearing could net be provided. Eut the 

constitutional question is whether or net a deprivation 

in the middle cf a term where there is an expectancy 

remaining invokes the constitutional right tc a 

pre-deprivaticn hearing.

QUESTION; Well, isn’t it possible at least 

that the notion cf a property interest protectable under 

the Fourteenth Amendment should turn at least in part on 

the reasonableness of the owner’s reliance on whatever 

entitlement he has?

MR. ANSEL: Yes, I think it should, and in 

this case the reliance, based on every fact in the 

record, would be a reasonable reliance.

QUESTION; Well, but if under state law he’s 

net entitled tc a hearing, why is it reasonable tc 

expectr it?

ME. ANSEL: It’s reasonable to expect a 

hearing because hearings are provided for all teachers 

that are terminated in the middle of their terms, 

because cause is an element of that termination. The
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Petitioner:, when he indicated those reasons that cctld 

constitute termination in the middle of a term, even a 

reason as amorphous as the interests of the district, 

still is sufficient to generate a cause requirement.

QUESTION: Well, you’re arguing that as a

matter of constitutional law that’s so, but certainly 

net as a matter of state law.

MR. ANSEL; That is correct. I think that the 

cases in this Court have indicated that if somebody is 

provided with a protectable interest as determined by 

reference tc state law the question of whether the 

procedures are sufficient tc deprive them of that 

interest is a constitutional question. This was most 

recently stated in the legan case.

QUESTION: Mr. Ansel, a moment ago you said

that Illinois gave no adequate remedy tc your client. 

Would your client have had a damages remedy under 

Illinois law?

MR. ANSEL: I believe that he would have had a 

damages remedy under Illinois law.

QUESTION: Well, since that’s all that the

district court gave him, was damages, why wasn’t his 

remedy under Illinois law every bit as adequate as it 

was in the district court?

MR. ANSEL: I think cur choice not to appeal
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the award cf damages fcr failure to provide additional 

elements should not he taken as an indication ty us that 

those are adequate.

QUESTION; Sc really you feel your remedy in 

the district court wasn't adequate either?

ME. ANSEL; I think that that is true, and the 

reason is more complicated than might first appear. The 

first reason is, by the time the case was able to be 

brought to trial even in the federal court and by the 

time the evidence was able to be generated with the help 

of judicial process, the interest that he had remaining 

in one additional year's employment had fcr all 

practical purposes dissipated. He had begun to lock for 

other work. They had already hired another employee.

Put this case is limited to those 

circum stances because the interest remaining at the time 

was only one year, and the realities cf litigation even 

in federal court are such that it's sometimes impossible 

to obtain complete restoration of what is lost when that 

deprivation takes place.

QUESTION; If damages is all he 

suppose any public employer can illegally 

can fire a person in breach of contract, 

has only, if he's a probationary teacher, 

damages remedy --

could get, I 

fire a person , 

But the person 

has only a
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HR. ANSEL* Well, I think that -- 

QUESTION* -- isn’t that right? I take it you 

conceded that.

MR. ANSEL* No, I dc net concede that 

compensatory damages in a breach of contract claim are 

an adequate remedy.

QUESTION* Well, I knew, but how about under 

Illinois law? He gets only damages, doesn’t he?

HR. ANSEI* That is correct, but I do not 

concede that that is adequate.

QUESTION* You mean the Constitution requires

mcr e?

HR. ANSEI* I think that the Constitution 

requires mere in terms of the deprivation process, 

because the remedy is sc inadecuate under Illinois law. 

I’m not saying that the Constitution requires Illinois 

common law to provide additional remedies. I think the 

constitutional analysis requires an evaluation of these 

remedies and the question of whether or net they are 

adequate is significant to due process analysis.

It is significant because it has a direct 

bearing on the value of any additional safeguards that 

would be provided in the due process procedure.

QUESTIONi Are you contending he had a federal 

constitutional right, to reinstatement?

2h
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MS. ANSEL* I'm contending that, if he had a 

protectable interest, the Civil Rights Act does provide 

that as one remedy.

QUESTION* Well, I understand that, but that's 

net my question. Illinois law provides only a damage 

remedy and that's all he recovered here. Do you contend 

that as a matter under the Fourteenth Amendment — 

assume you had a clear contractual right as a matter of 

Illinois law -- that you had a federal constitutional 

right tc get ycur ;cb lack?

NR. ANSEL* I am not contending that there's a 

federal constitutional right tc get the job back. Eut I 

am contending that the Civil Rights Act, which is the 

implementing statute of the Fourteenth Amendment, has 

extended the power tc the federal courts tc provide 

these• additional remedies when they are not available in 

state court.

QUESTION* I thought your argument at least 

was, one of your arguments was, that until he had a 

pre-de privaticn hearing he was entitled tc stay on the 

job.

MR. ANSEL* I think that is iry argument.

QUESTION: And that on that hasis if they'd

have given him a pre-deprivation hearing they would have 

to at the end of that hearing have complied with
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Illinois law, and he may have stayed on the job 

throughout his second year.

NR. ANSEL; I am not contending that the 

reinstatement remedy alone would provide him with due 

proces s.

QUESTION; Eut you say he was entitled to stay 

on the job and receive his weekly pay or monthly pay 

until they give bin a hearing.

NR. ANSEL; That is correct.

QUESTIONs I gather re lest his job by a 3-2 

vote, didn 't he?

NR. ANSEL; I think that that was the vote 

when he was terminated.

QUESTION; And T take it your position is that 

if he had a hearing the 3-2 might have come out the 

ether way?

NR. ANSEL; That is in my opinion the very 

essence of procedural process. That is --

QUESTION; And then he would not have lest his 

job at all.

NR. ANSEL; That is correct. The opportunity 

to respond after being provided with reasons could 

generate the opportunity to change one board member's 

mind. And the real less that comes from the deprivation 

of employment --
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QUESTION: Now, tell us again, where does that

right to a hearing come frcir? The state law doesn’t 

provide for it.

NS. ANSEL: The right to a hearing comes from 

the Civil Fights Act if state law provides a protectable 

interest. If state law provides a protectable interest, 

which the Court of Appeals and the trial court both 

found in this case, whether state process is adequate is 

a question of constitutional law. This was one of the 

statements in the Logan case.

Otherwise, if the only process due was that 

process provided by Illinois law, the states would be 

able by means of state legislation to destroy any 

legitimately created claim by simply providing and 

limiting the process in its statutes.

QUESTION: Well, you -had 60 days to bring a

suit in state court before the termination of his first 

year.

NR. ANSEL: We did bring suit within 6C days.

QUESTION: In the state court?

NR. ANSEL; No, sir. We brought suit in the 

federal court.

QUESTION: Well, I know. But you could have

brought it in the state court, ana you could have -- and 

you said you had some sort of a remedy.

2E
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HR. ANSEL; The only remedy

QUESTION; Hew do you know what -- you might 

have been able tc get an injunction.

HR. ANSEL; I don't think there is any 

authority in Illinois law for an injunction under these 

circum stances. I agree with Petitioners in that 

situation.

QUFSTICN; No, but you could have brought your 

1963 suit in the state courts, couldn't you?

HR. ANSEL; Yes, I could have brought my

1983 --

QUESTION; And then I take it the state court 

would have tc apply federal law, wouldn't it?

HR. ANSEI; That is correct.

QUESTION; And if federal law entitled you to 

an injunction you might have gotten if.

HR. ANSEL; That is correct.

QUESTION; Even though if you had a count for 

a state remedy you can only get damages.

HP. ANSEL; That is correct. We could have 

raised the federal questions in state court, and that 

would have empowered the state court tc provide the 

additional relief that was available under the Civil 

Rights Act.

However, the grant of jurisdiction and
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authority is such that we wculd he permitted tc gc 

directly to federal court, and I think to have had a 

trial under the circumstances cf this firing in Edgar 

Ccunry, Illinois, in Paris, Illinois, wculd have raised 

serious questions of whether or not this claimant wculd 

have been able tc receive the real process that he might 

be do.

QUESTION; Ycu might have faced a malpractice

suit.

MR. ANSEL; Amona other things, I might have 

faced a malpractice suit, that is true.

QUESTIONS Why would Edgar County be sc 

unsympathetic when all of ycur substantive rights are 

based cn Illinois law? I mean, are ycu sayinc Illinois 

jurors wouldn't enforce Illinois law?

MR. ANSEL; I am saying that there is a real 

question, when you get into litigation in the state 

courts, of all of the vagaries of the statute of frauds 

and parole evidence and ever findings cf fact and 

statements made in the record, and I believe that one of 

the purposes of allowing dual jurisdiction in the case 

of civil rights is to be able tc avoid some of the 

passion and personal prejudice that might exist in state 

courts .

QUEST ION i That reason has certainly been
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traditionally advanced, the idea being that federal

courts may be more sympathetic tc federal law claims.

But here your claim derives almost entirely from 

Illinois statute, Illinois case law.

MR. ANSEL: In fact, the only thing that 

arises from Illinois case law is the interest cr the 

claim of entitlement that we seek to protect in this 

case. The procedures that are not provided by Illir. cis 

law, which we believe are required by the Constitution 

and authorized by the Civil Rights Act, are procedures 

that would make up for the inadequacy in Illinois law.

Sc we do start —

QUESTION ; Well, cf ccurse ycu say Illinois 

law is inadequate, but in a sense Illinois is perfectly 

capable cf defining its rights and assigning what 

procedures shall be available tc enforce them, isn't 

it?

MR. ANSEL: Yes, they are, but the question of 

the adequacy cf those procedures is one of 

constitutional dimensions. At least it has been sc held 

by the Court,.

QUESTION ; Recently.

MR. ANSEL: Yes, sir. In fact, the adequacy 

of remedy --

QUESTION: Do you rely on Logan for that
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FU TEOS 6 ?

MR. ANSFli That is Ieg an .

The adequacy of the remedy provided 

post-deprivation requires an analysis cf what process is 

available and what process is feasible at different 

points in time during the deprivation process, and at 

what cost. This is simply another way cf stating the 

fcur elements of due process analysis that were 

identified in Mathews and Fldridge and used most 

recently in Logan.

If the pcst-deprivaticn remedies in this case 

were truly complete, that is, if the claimant could have 

restored to him all that would be lest in the initial 

deprivation, then the deprivation might not be deemed 

final, in that he could literally have restored what was 

taken away.

Put when that interest is something more than 

a hobby kit or an item of tangible property, when that 

interest is one of employment, it is net so easy cf 

analysis to say what is a complete remedy . When 

somebody is deprived cf the opportunity to werk, the 

deprivation and the loss can never be made complete.

The longer the persen stays eff the job, particularly if 

he doesn’t keep receiving his salary, if it has a blot 

on his employment record, if it takes away his
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cppcrtunity tc work and generate a better employment

record for looking for future employment --

QUESTIONS Would you consider Judge Fcsner's 

argument about the paperclip contract? Why can't the 

same ccnsiderations be effective there i that the company 

loses its contract, it affects its business reputation, 

it might be a small company and all. Would your 

argument apply to that situation?

NR. ANSEL: It would — the analysis would 

apply, but I believe the result would be different. I 

don't believe in that situation, where the nature of the 

private at stake is sc very different than the private 

interest in employment -- a person who may have a 

contract to sell paperclips to the school district in 

all reality probably has many such contracts and 

probably is a purveyor of a product, who has no more 

expectation than an economic ore.

QUESTION: Put what if he isn't? What if he's

a small business, this is his principal customer, and as 

soon as he loses this account he's going tc be on the 

rocks for a while and have trouble getting ether 

acccun t s?

NR. ANSEL: I think that if the interest at 

stake, the private interest at stake were truly 

substantial, as the hypothetical you might prescribe,
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then perhaps an ear should he given tc whether that

interest is substantial enough to require a simple 

explan ation.

QUESTION: well, turn the case around and

assume your client was a millionaire. Would he not have 

a claim then?

NF. ANSEL: I think that he may very well have 

a claim, because the difference between -- the impact on 

him is a more tangential question than evaluating the 

private interest of employment. Chances are if he had 

thcs<= economies he probably wouldn't have even bothered 

to try and go in and get reinstated unless he felt he 

was wronged. I don’t think --

QUESTION: Well, maybe he likes tc coach .

NE. ANSEL: Well, I think he dees, and I think 

he likes to teach, and I think that therein lies the 

difference between the paperclip and teaching. There is 

a real expectation on the part of teachers that part of 

their consideration is the opportunity to teach. This 

is understood by all parties and was understood in this 

case.

The F.espcnder. t left a job that paid him mere 

money. He left a job he had held for 13 years. And 

this was net a unilateral expectation. This was 

understood by both sides.
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QUESTION: Well, then the federal remedy must

have been a great disappointment to him, just as the 

state remedy was, since it was only — it would have 

been, just because it was only damages.

NR. ANSEL: I think the disappointment that my 

client had was in hew long it took us tc be able to 

generate the evidence necessary to seek relief and, with 

the one year that he had remaining as an expectancy, the 

realities of federal litigation and the limits of his 

interest made it impossible to go for reinstatement.

If we had had all the- school board members 

tell the same story, we probably could have gotten an 

injunction a week later. Put when we had four school 

board members deny and forget what the conversation was 

and we had only school board members admit that the 

promise was made, the realities of litigation prohibited 

us in this case from getting the full relief. And he 

was disappointed.

QUESTION; Did you try for a preliminary 

in junc ticn ?

NR. ANSEL: I did not try for a rreliminary 

injunction until I could determine what was going tc be 

said by the school board members, and that was easily 

found cut because I was told right at the very beginning 

that two board members were going tc say that the
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premise was made by all of them and four board members 

were going tc deny that that premise was made.

QUESTION; But that all could have come cut at 

the preliminary injunction hearing.

NR. ANSEL; I think it could have, and T think 

at that point in time we might very well have had a 

hearing that would have indicated the likelihood of 

prevailing cn the merits. I hepe my client will net 

have it cost him because I might have failed to generate 

the evidence that was necessary to get that preliminary 

injunction in that two-month period.

In any event, the adequacy of a 

pest-deprivation remedy depends upon many ether factors 

and interests that must be weighed in the traditional 

due process analysis, and I think if one cf the ether 

statements in logan is that these post-deprivation 

remedies are inadequate, if they do not truly make him 

whole, then the deprivation itself is considered final 

in spite of the fact that there may be inadequate 

remedies remaining at state law.

QUESTION; Nay I ask cne other question. Kou 

are arguing that the Constitution requires a 

pre-deprivation hearing, and I take it the hearing would 

be conducted by the people who are going tc make the 

decision tc fire the man?
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ME. ANSEL* In fact, I am arguing less than 

that, lecause the case doesn't require rre tc say that.

I am arguing that some type of pre-deprivation process, 

an explanation cf reasons and an opportunity tc respond, 

is required, given the nature cf his cne-year remaining 

expect ancy.

QUESTION* In other wcrds, it's kind cf a 

notice requirement rather than a hearing requirement.

ME. ANSEL* It’s a notice cf reasons and an 

opportunity to respond.

QUESTION* Eut would it be adequate cf the 

response was in writing? If it's all dene in writing, 

would that be all right?

ME. ANSEL: I think that if the opportunity to 

respond were provided in writing, and depending upen 

what the reasons were it might be --

QUESTION: Ycu lest tco many football games.

MR. ANSEL: I think under thGse circumstances 

a real opportunity tc change their minds is what is 

required, and I might question, when it could he as 

easily provided that they cculd have a conference as 

writing a letter --

QUESTION: Is it correct, then, that the

particular procedure that the Constitution commands 

depends pretty much on the facts of the particular
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cc ntro versy ?

ME. ANSEI> Well, I think that that is 

ccrrect, because certain reasons for termination -- if 

the reason was only that the football record was net a 

good enough record, then perhaps that reason wouldn't be 

sufficient to generate a full-blown adversarial 

h e a ri n g .

Put if the reasons are such that they raise 

real Questions of fact and if they are such that they 

raise real questions of stigmatization or real questions 

that would have a blot on his employment record, perhaps 

something more than the opportunity --

QUFSTICN: Well, suppose the board had said to

him, lock, it’s 60 days until the end of the term, we'll 

see you in court and we’ll make all the explanation we 

havei we'll put the evidence on the record , and if we've 

breached our contract you'll get a remedy, I suppose, 

and they said also, we'll guarantee that the hearing in 

state court will he concluded within 60 days.

ME. ANSEL: This would not be adequate because 

the opportunity to work has still been taken away.

CUFSTICN; Nc, it hasn't yet. It won't he -- 

MR. ANSEL: Put if he goes to court, and wins 

within 60 days, the only thing he gets is money 

damages. He dees not get to teach that seccnd year,
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which is one of the main reasons why --

QUESTION; Well, I know. But if it's decided, 

if it’s decided that the schccl board has breached the 

contract he’s going to get his damages right then, isn’t

he ?

MR. ANSELi Yes, he is. But the damages in 

cur opinion are not adequate because he is net made 

wh cle.

QUESTIONi Well, that is —

QUESTIONi Isn’t his best chance tc save his 

jet the opportunity to convince one cf the three whe 

voted against him that he should change his mind?

ME. ANSELi I think that that would be the 

best opportunity, and in light of this —

QUESTION : Well, I don’t understand why you're 

willing to settle for anything less than a hearing cf 

some kind before the five of them sc that maybe you can 

change the minds of one of the three.

ME. ANSEL; I am not. I wart the opportunity 

tc change their minds, and even if I could get my 

contract damages before he actually loses his job, he

has still lest his job.

QUESTIONi Ycu don’t want him tc lose it.

ME. ANSEli I want an opportunity tc determine 

the richtful or wrongful nature of the deprivation
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before its lest.

CUFSTICN; And yen concede that the state law 

doesn't provide for any such hearing, hut that the 

Constitution mandates it?

MR. ANSEL; I concede that state law dees not 

provide it and, considering how easy it would he tc 

provide him with reasons and considering hew much risk 

there is of a wrongful deprivation when he cculd be 

terminated with no reasons, that the Constitution 

requires it.

QUESTION; What if Illinois followed their 

common law rule of Lumley against Wagner and said 

centra cts for personal services simply ere not 

enforceable, specifically enforceable, and they applied 

that tc private contractors and also tc public 

contractors like the school district here. Be you say 

that the due process part of the Fourteenth Amendment 

prevents Illinois from following that rather 

well-established rule?

ME. ANSEL: I don't think that the due process 

law prevents Illinois from following its own remedies.

I think due process as implimented through the Civil 

Eights Act empowers the federal and state courts under 

federal law to provide additional remedies where state 

remedies are inadequate.

39

ALDERSON REPORTING COMPANY, INC.

440 FIRST ST., N.W., WASHINGTON, O.C. 20001 (202) 628-0300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTION Arsd would you say that in a case

where Illinois followed the rule that contracts for 

personal services are not specifically enforceable, that 

1563 and the due process clause says then a federal 

court or a state court acting under the federal 

Constitution may specifically enforce contracts for 

personal services?

NR. ANSEL; I think that is correct.

CUFSTICN; When did that change occur?

LiR. ANSEL; I'm net sure I understand what 

change you're talking about?

QUESTION; Well, T think most courts had felt 

that Lumley against Wagner was guite a viable rule, not 

just fer 15C years, tut richt up until today.

NR. ANSEL* The lumley rule is the one that 

states that federal courts can provide no addition --

QUESTION; No, the Lumley rule, it's a rule of 

contracts that says contracts for personal services 

generally are not specifically enforceable. You can get 

damages, but you can't force ycur employer to retain 

your services when he's decided he doesn’t want their.

UR. ANSEL; And this is a principle of federal

law?

QUESTION; No, I believe it's a 

well-rsccgnized -- did you take contracts in law
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school?

MP. ANSEL; Yes, I did.

QUESTION t Well, rrayle they didn't treat it 

there. Eut when I went to law school it was a rule cf 

contract damages: You could not get specific 

performance cf a breach cf contract.

f?F. ANSEL: P.nd I think this is the rule cf 

Illinois law. I think this is the common law in 

Illinois. But I think that in light cf the interest at 

stake in the case of employment, contract damages are an 

inadequate remedy.

QUESTION: Well, sc what case from this Ccurt

has changed it sc that state courts can no longer apply 

Lumley against Wagner?

YR. ANSEL: The state courts can apply it 

unless the Civil Fiahts Act is the basis for the cause 

of action. In that case, we invoke the powers cf the 

ccurt granted ty that Act.

QUESTION; Well, what case says that a federal 

court may grant specific performance of a ccntract fcr 

personal services where the state followed a rule that 

ycu could net have specific performance?

NR. ANSEL: This is the meaning and the intent 

of the Civil Fights Act.

QUESTION: Well, do you have a case in this
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Court that says that is the meaning and intent of the 

Civil Rights Act?

MS. ANSEL: I have-nothing mere than the 

remedies provided ty the legislature, by the Congress 

when they granted, the Civil Rights Act passed.

QUESTION : Did Congress say, you shall have in 

federal court under 1953 a right to specific perfcrnance 

of a contract for personal services?

MR. ANSEL: Yes, in effect they did. They

said —

QUESTION: Nell new, when you say "in effect

they did", did Congress sav that in Section 1983?

MR. ANSEL: Yes, they did, when they said that 

the equitable powers that were granted ly the Civil 

Fights Act would empower any ccurt in which such a 

proceeding was brought to use those equitable remedies.

QUESTION: Nell, until this minute I had

understood all you were complaining about is that you 

didn’t get a pre-deprivation hearing, meanwhile hanging 

onto the job with the hope that at the hearing you could 

charge somebody’s mind. I didn't knew that you were 

after specific performance of anything.

MR. ANSEL: I’m net after specific 

performance, but I'm after the opportunity to remain 

whole --
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QUESTION: But all ycu want's a hearing, a

pee-deprivation hearing, wasn't it?

ME. ANSEL: That is correct.

QUESTION: What would you do about that

hearing if ycu get it new?

ME. ANSEL: If we got it now, we have already 

lest the opportunity tc wer k and It would no longer be 

ad e cua t e.

QUESTION : Sc damages is the only available

remedy ?

ME. ANSEL: In my case, under these 

circumstances, where the expectancy was only one mere 

year, I think that by the time we get. tc the Supreme 

Court cn appeal it is no longer practical to expect 

reinstatement on the part cf either Petitioners or the 

Eespon dent.

If I might, in the few minutes remaining, I 

might indicate that the requirement of pre-deprivation 

process Fetiticners say would increase cr fester 

litigation in the federal courts. We believe that the 

exact opposite is true. Where somebedy is deprived cf a 

legitimate claim with no explanation and no reason, this 

in effect encourages litigation. This is in effect 

taking the posture cf: Sue me if ycu want to knew why 

cr if ycu want an opportunity tc be heard.
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E u t tc the extent that —

QUESTION: What would you have done if when

you not the notice of termination, when your client got 

the notice of termination, the board had said: Should 

you care tc have a hearing before us, please shew up 

next Monday night at 6:00 o'clock. And so he showed up 

and you went completely through the whole thing and the 

board said: Well, we don't think we're breaking 

Illinois law, but even if we are you’re fired, and new 

if you want a remedy go tc court someplace, because all 

you can get are damages.

Now, suppose that had happened.

h R. ANSEL: I think that under the procedural 

due process analysis that we make here that process 

would have satisfied due process. Just the opportunity 

to he told why and respond, just a chance tc change 

their minds before this very real less occurs is all we 

seek. There is no substantial government interest in 

that.

QUESTION: Well, did he ever, as a matter cf

fact did he ever ask why he was fired?

VE. ANSEI: Yes, he did, and he was told: We 

don't have to give you any reasons. The lawyer who he 

first contacted asked fer the reasons, asked fer an 

opportunity to meet, asked for an opportunity to talk,
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and they refused to grant it.

This is what caused the litigation in this 

case. Pre-deprivation process would narrow the issues. 

In iran y cases it would contribute tc a feeling cf 

fairness. And if this Court were to require it when 

somebody is deprived of a less in the middle of their 

term, then it would be provided in future cases.

QUESTION: But Nr. Ansel, even if he had had

the hearing the school board would net have been 

required to give him their reasons, would they?

HE. ANSEL: If he was net provided with 

reasons, then he had nc meaningful opportunity at a 

meaningful time and there would be a violation cf due 

process. The most fundamental requirement here is a 

simple explanation cf why, after he was premised two 

years, why. That is net a heavy burden.

QUESTION: May I ask just one question. I

knew ycur light is on, but supposing this were a private 

employer and they fired a football coach and they 

followed precisely the procedure that was dene here and 

then he sued later and so forth.

Viculd that individual receive due process cf 

law within the meaning of the Fourteenth Amendment?

MB. ANSEL: I understand that the due process 

elements would not be applied in a situation of private
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employment, and I understand that the due process clause 

was intended tc have the government interact with the 

citizens on a higher level cr cn a fundamentally fair 

level, maybe one that isn't used often enough in private 

busine ss.

If there are no further questions, I think my 

time is up.

CHIEF JUSTICE BURGEE.* Do you have anything 

further, fir. biller?

REBUTTAL ARGUMENT OF THOMAS FEED KILLER, ESQ. ,

ON BEHALF CF PETITIONERS

HR. MILLEB: I do, Hr. Chief Justice.

Just briefly, I would like tc gc back tc the 

remedy issue and, contrary to what counsel I believe was 

attempting tc imply, there is no federal common law 

remedy tc reinstatement under the facts of this case.

As a matter of fact, I believe this Court's decision in 

Bishop, footnote number 14, would indicate that 

reinstatement for the failure to provide pre-termination 

hearings are very rare indeed and only occur in these 

situations in which the statute itself is a for-cause 

provis ion.

QUESTION; Put Hr. Hiller, if the law were 

perfectly clear, and I don’t suggest it is, that the 

Constitution required a public employer tc give a
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pre-termination hearing say that was clearly the law

-- and ycu fired a man without giving him such a 

hearing, he promptly went into federal court and asked 

for an injunction, saying I want that hearing before the 

discharge becomes effective, are you saying a federal 

court would not in these circumstances have power to 

enter a temporary restraining erder?

ME. MILLEE: No, I do not believe that -- I 

believe that the federal ccurt has that power to 

certainly issue that injunction. But what I am saying 

is that under Illinois law and I think the stated law of 

this Court that if there is shewn a breach of contract 

that there is no remedy to reinstatement for an employee 

cf this classificaticn —

CUESTICN: But that doesn't meet the claim

that he wants the chance tc give his side cf the case.

ME. MILLFR: No, it dees not.

QUESTION; And ycu don't deny that the beard 

refused him the opportunity?

ME. MILLEE: I do not deny that. What T am 

stating tc the Court is that the board's interpretation 

of Illinois law was that no reason need be given tc the 

Respondent for his discharge, because cf the fact that 

Section 10-22.4 says that whenever in the best interest 

of the school a discharge is warranted ycu may discharge
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that person

QUESTION* Well, you're certainly close to 

your state law argument now.

KB. HILLER; This case I believe from my point 

of view cries out for state court determination, because 

of the facts that -- or the points that there has teen 

no state law determination of the probationary term 

contract, there has been no state law determination as 

to whether a term contract in a probationary framework 

is a property right.

And the Seventh Circuit holds in this case 

that a term contract is a property right, and where do 

we draw the line? Do all elements of terra contracts 

then have property vestage?

let's take, for an example, an element of the 

Respondent's contract, a fringe benefit that’s a part of • 

that total package. If that stick, if you will, is 

taken away from the Respondent without a pre-termination 

hearing, is that a violation of the Constitution?

It appears to me that if this Court were to 

hold that all term contracts, and specifically in the 

backdrop of a state statutory tenure scheme, are 

property rights, that we certainly do open up the 

floodgates for the federal courts to determine net cnly 

whether this is or is net a property right, but alsc

46

ALDERSON REPORTING COMPANY. INC.

440 FIRST ST.. N.W., WASHINGTON, D.C. 20001 (202) 628-0300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

what process is due. What form does that 

pre-termination hearing take? Will that net he 

litigated extensively.

If the Respondent was not satisfied in this 

case with the form of the pre-terminaticn hearing that 

he got, that would he an issue that the federal courts 

would have to decide likewise.

So for these reasons, the Petitioner board of 

education feels strongly that the Seventh Circuit Court 

of Appeals decision should he reversed. Thank you.

CHIEF JUSTICE BURGEE : Thank you, gentlemen. 

The case is submitted.

(Whereupon, at 11 i06 a.m., argument in the

above-entitied case was submitted.)

★ ★ ★
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