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PROCEEDINGS

CHIEF JUSTICE BURGER s Mr. League, I think you 

may proceed whenever you're ready.

ORAL ARGUMENT CF RICHARD N. LEAGUE, ESQ.,

ON BEHALF CF THE PETITIONERS

MR. LEAGUE: Thank you.

Mr. Chief Justice, and may it please the Court:

This case is presenting the issue of whether 

or not cause is sufficient grounds to excuse the 

procedural default in the context of a habeas corpus 

proceeding. Our position is that in this particular 

case it isn 't.

Briefly, the facts of this case are that 

Daniel Ross in 196S was convicted in Wake County, North 

Carolina of first degree murder in a trial that he put 

on evidence of self-defense in. The instructions of the 

trial judge gave the state the benefit of a presumption 

of unlawfulness and malice because a deadly weapon was 

used, and also put the burden of proof in one of two 

contexts on Mr. Ross to negate self-defense.

Mr. Ross appealed his case. He did not assign 

this error, the instructions in this regard, and that is 

where we urge that the procedural default comes in, at 

that time and under present day law as well, although 

it's now changed in terms of the particular statute.
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Ncrth Cardina required an issue that could be 

raised on appeal to be so raised. It could not be 

raised if it were a matter of record on post-conviction 

review after the appeal under ordinary circumstances.

We have an initial problem in this case as to 

whether we dc have a forfeiture because of some language 

in the North Carolina Supreme Court's decision on the 

matter, and I'll address that first. And the language 

they used was this* that the burden of proof was 

properly allocated in the case. That was used, however, 

not in the context of an issue being raised about this 

matter , but it was made as a part of a discussion that 

-- whether or not -- on whether or net it was proper for 

the court not to have charged on the offense of 

involuntary manslaughter.

There's a reference in the instructions on 

down the line that the court -- or pardon me — in the 

opinion cn down the line that the court was waiving its 

rule with regard to assignments of error to parts of the 

charge. However, this, too, was made in the context of 

referring to the matter, whether or not the instruction 

on involuntary manslaughter was properly not given. It 

was not made in connection with the reference to the 

burden of proof some paragraph and a half, two 

paragraphs above that.
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On thing that's occurred to me with regard to 

this matter that might provide the Court some assistance 

in determining whether this rather curscry reference 

should amount to a waiver of the state's forfeiture rule 

is something that ccmes out cf exhaustion law. And when 

an issue is presented in a state court, a fact situation 

is presented in a state court on the basis of one legal 

theory, that's not viewed as an exhaustion cf a -- cf a 

separate legal theory.

Therefore, tc the extent this Court may feel 

that the North Carolina Supreme Court to some extent 

waived its procedural default rule, I would argue that 

the most they were looking for — andit was on their own 

initiative -- would be somewhat of a plain error 

approach; that it was net a complete waiver of the 

state's forfeiture rule. At most it would be sort of a 

pre tantc type thing. And the interest in comity that 

the courts recognized underline the recogition of 

procedural defaults over in the habeas corpus proceeding 

ought to apply to the same extent that the state ccurt 

recognized and followed its own rule, and that would be 

the large extent in this case.

At the post-conviction level there's an 

additional problem as well, unfortunately, and that 

stems from the judge at the Superior Ccurt level saying
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in rejecting the man's post-conviction proceeding or 

petition that nc grounds for relief were stated. Then 

he goes on to say that under the Post-Conviction Relief 

Act — and I argue to you that that certainly is most 

likely construed as a procedural waiver, particularly in 

the context in which it was said — after recitation of 

the man's efforts, including his appeal and his lack of 

success there. There wasn't any — any reference to a 

substance obviation, whether it was right or wrong.

We’ve suggested to the Court in our brief the 

Hayes case from Alabama, U.S. District Court case, 

provides a good basis for approaching this. And the 

points they make or that are made by the court in that 

case — the fact that there's a well-established body of 

procedural default rule that would -- procedural default 

law that would apply here; and the fact that it would be 

correctly applied here as shown by a number of cases we 

cite on page 12 in the footnote to our brief; the fact 

that the state pled forfeiture, as it did at its first 

opportunity — that would be at the appeal level.

Now, in state post-conviction proceedings in 

North Carolina, often an answer is not required from the 

District Attorney’s Office, and that was the case here. 

The adjudication is made just from a survey of the writ 

itself or the petition itself initially. It’s only if

6
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some concern is raised by it to the reviewing court that 

they will go ahead and call for an answer from the state.

The cther consideration noted in the Hayes 

case -- that the decision on this basis would favor the 

interest in avoiding constitutional questions — would 

also apply here as well. North Carolina has such a 

preference of avoiding such questions if they can.

Mr. Nakell has argued to you throughout his 

brief that the perhaps the state ground relied on was 

inadequate here because of certain cases and the 

resolution of them. He cites a Hankerson case and a 

Hancock case as examples where Mullaney-type issues were 

allowed to be raised on direct appeal despite the fact 

that no assignment of error was made with regard to 

them. That is true, but nevertheless, the case was 

still on direct appeal, and therefore, the State Supreme 

Court had the opportunity to correct any error at the 

point in the proceedings that they wanted to do sc, that 

it was most efficient to do so and that they felt it was 

proper to do sc. It's not an after-the-fact thing such 

as this man’s case is.

There’s reference to the case Wynn v. Mahoney, 

but the conduct there —

QUESTION: Could I interrupt to ask you a

question --
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MR. LEAGUE Yes, sir

QUESTIONS -- About the case?

As I remember the cert petition, the 

Respondent had actually been released from custody.

MR. LEAGUE; Yes, sir.

QUESTION; And is it also true that the period 

-- he would have completely served his sentence now if 

he hadn't been released when he was? He was on parole,

I think, or something at the time.

MR. LEAGUE; No, sir. He was close to 

parole. He was in a limited custody type of status 

allowing him substantial home leaves and work release, 

perhaps study release. I*m not sure. One of the two.

He is not completely discharged. He had not been 

completely discharged from his sentence, nor was he by 

the fact that we did release him. That was pursuant to 

-- to the court order.

QUESTION; What will happen if you win?

MR. LEAGUE; If I win, he will return to 

custody. The time he has been out will not be 

credited. He will pick up most likely, one would hope, 

within several weeks of readmission, be back into that 

minimum custody status, and the expectations would be 

that parole would be shortly granted.

QUESTION ; So the net result would be that by
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winning and lose, if ycu win, he would merely have 

postponed what would otherwise have been his total 

r eleas e.

HR. LEAGUEi That's right. Yes, sir.

QUESTIONS There's really hardly a vital state 

interest in the case at this point. I guess you dc have 

standing, though, don't you?

HR. LEAGUES Yes, sir. I presented my views 

on that in the cert petition and hoped they had been 

accepted. The interest would be not so much in Hr.

Ross' case but in the ether applications we might have 

stemming from a definitive decision by this Court, a win 

here, and in having the Fourth Circuit overturned.

QUESTION; Dc you knew exactly hew much time 

he'd have to serve?

HR. LEAGUE; No, sir. I don't.

The Wynn case, which Mr. Nakell relied on, 

dealt with my conduct and not pleading forfeiture in a 

particular case rather than the State Supreme Court's 

reaction to such an issue. And I don't think I have the 

power to make an otherwise adequate state rule 

inadeq uate.

There are twe new — new developments in the 

law; the recent case of State v. Eush , interpreting our 

-- or brought under our later post-conviction statute,

9
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the one that superseded the former one, I believe in 

1978. In that case the State Supreme Court did review 

the issue on the merits in order to propound the law 

they did. They did not rely on procedural default in 

that case.

What kind of harbinger for the future I can't 

say to you. If it continues, of course, and it's 

repeated, you would not find the state ground I'm 

relying on adequate on down the line. However, Mr. Ross 

would probably get the benefit of any change in that 

regard .

15A-1419, a new pcst-conviction relief 

statute, now called Motion for Appropriate Relief in our 

jurisdiction, references retroactive decisions as a 

basis for reopening a prior post-conviction proceeding. 

However, that's only in the instance that the issue is 

ruled on on the merits in the prior proceeding. It's 

not a situation such as I have argued to you that we 

have here; that is, where a decision was made on 

procedural grounds.

Mr. Nakell filed a number of cases last week 

with you-all in support of this position, as I 

understand it, and I think it's important to consider 

there that what the Supreme Court was doing was waiving 

its procedural defaults again in the direct appeal

10
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context where the court had an opportunity to deal with 

the issues presented at that time, and not waiving them 

in a post-conviction context.

Additionally, the rules involved there are 

rules that are somewhat dissimilar, not applicable tc 

this fact situation that we're dealing with here. One 

dealt with the assignments cf error being properly 

constructed primarily or referenced in the brief or 

having the exceptions set cut with regard to them.

Again, that’s not a situation that we’re 

concerned with here, because the issue again was net 

presented in Petitioners' case on direct as it was in 

each of these. Similarly, it’s not a — there’s no 

request by the lawyer after giving up all its 

assignments at error, asking the court to conduct such 

of a plain error review. I would say in most of the 

other cases Mr. Nakell —

QUESTION; Well, what was -- what was the 

court doing when it said it reviewed the instructions?

MR. LEAGUE; Your Honor, I assume that it was 

reviewing these instructions on its own to see if there 

was any plain error at that time under state law.

That’s my assumption.

QUESTION; And -- but you think that’s a 

completely different thing than -- than forgiving a

11
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procedural lapse?

MR. LEAGUE; You mean in the cases Mr. Nakell 

cited, the later cases, as opposed to --

QUESTION; Well, I suppose if -- if the 

Supreme Court cf ycur state regularly accepts some 

constitutional challenge to a set of instructions even 

though those challenges weren’t presented telow, there 

wouldn *t be any lapse at all, would there?

MR. LEAGUE; Your Honor, they don’t do that. 

They don’t accept regular constitutional or certain 

constitutional challenges --

QUESTION; But they will always review it for 

plain error?

MR. LEAGUE; Apparently on request, at least 

in these cases — and I believe there were five of them 

that fit that mold -- the lawyer says I cannot find 

anything wrong with this -- with this appeal; I am 

abandoning my assignment of error; would you please look 

it ever? And they have done so.

QUESTION; So you think it might — you think 

the case might come out differently if he had raised his 

objection below and preserved it and presented it to the 

Supreme Court of the state?

MR. LEAGUE; Well, he wouldn’t have had to 

raise it below under the law at the time of the trial.

12
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He would have since 1981 if it had been tried then. I 

don't think the case would come out differently or 

should come cut differently in this Court, Your Honor. 

Going back to my argument a little bit earlier about if 

the waiver was only to a certain degree by the State 

Supreme Court -- that is, dealing with plain error, 

presumably under state law — then certainly I would 

argue tc you that the interest in comity dictates that 

the federal courts go no further.

QUESTIONi Well, of course, the cause in 

prejudice is beside the point if there hasn't been any 

1 a p se.

ME. LEAGUE; Ch, I understand. Yes, sir. It 

assumes that we've got a forfeiture in the first place.

Going on to the next hurdle we must get ever, 

and that's whether Wainwright v. Sykes applies in the 

appellate context at all. since that dealt with trial 

at faults, I certainly urge you to go ahead and adept 

that course, if you would.

The majority of the circuits have done that. 

The interests that Wainwright v. Sykes serves, of 

course, are not quite as strong in the appellate context 

as they are in the trial context, because you don't 

avoid retrial. That's not to say they're not without 

strength, though.
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I would certainly argue to you that they are, 

as much as you want to make the trial the decisive and 

portentous event with regard to the criminal procedure. 

With regard to things that you can talk about there, 

certainly it seems to me that you want to make the 

appeal the decisive and portentous event with regard to 

matters of record that you can go ahead and correct 

there.

The interests in finality and accuracy are 

similarly enhanced because of the difference in 

timeliness you have on appeal as a practical matter and 

as you have with regard to post-conviction or collateral 

attack .

In this particular case I believe the appeal 

was resolved some eight months after the trial, whereas 

the post-convietion proceedings, as you know, are new in 

their twelfth year. Even Mr. Nakell's suggestion were 

adopted by you-all that we should have laid down and 

given him a new trial in '77 when he first came down the 

pike, we'd still be talking about eight years, sc 

there's a substantial difference. It brings to mind Mr. 

Justice Harlan's concerns in the Mackey case about 

ultimately the retrial being as unreliable as the 

original trial was.

The interests in sandbagging I think hold true

14
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again. I'd argue to the Court that you don't have tc 

overrule Fay v. Noia to permit this in this case, 

because that was a case where the Court viewed that Sr. 

Noia had been prevented wrongly by various circumstances

QUESTION; Could you explain how you think the 

interest in sandbagging applies here? I don't quite 

understand that.

MR. LEAGUE; Okay.

QUESTION; I can understand in the trial 

context, but why -- why if the lawyer had a good point 

-- and presumably he has here if it's -- if -- why 

wouldn *t he raise it on direct appeal and win as scon as 

he could?

MR. LEAGUE; Well, Your Honor, I think where 

it would come into play would be where there'd be a 

factual dispute about it and the lawyer would say --

QUESTION; Well, he's either entitled to the 

instruction or he isn't. I mean it's as simple — this 

one is — this one is no big fact problem, is it?

MR. LEAGUE; Ch, I don't say sandbagging 

occured here.

QUESTION; Pardon me?

MR. LEAGUE; No, sir. I don't say sandbagging 

occurred here. I don't believe he withheld it

15
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intentionally in the sense of saying aha, I know this 

will —

QUESTION; Well, in an issue like this, hew 

could sandbagging ever occur in the appellate context, 

unless you have a stupid lawyer? But then it’s not 

sandbagging; then he’s stupid.

MR. LEAGUE* Sandbagging, I would say, comes 

intc play, Your Honor, when you’re dealing with factual 

proble ms.

QUESTION: Yes. So it wouldn't apply here at

all .

MR. LEAGUE: No, no. Not on this particular 

case. I agree with that. No, sir.

Going on to the matter of whether or not cause 

is shown by novelty -- novelty is sort of a shorthand 

way of referencing requiring extraordinary vision on the 

part of the defense lawyers, and perhaps it convey more 

than it ought to in view of its -- the word that should 

be used — that is, requiring extraordinary vision.

Certainly from the Court’s decision in In re 

Winship, outlining all the cases from the federal 

judiciary that indicated that burden of proof was a 

matter of due process over the years, that fact in 

conjunction with the wholesale application of federal 

constitution — or federal trial rights to the state

16
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criminal proceeding in the '60s indicates to me that you 

would net be requiring cf a lawyer extraordinary vision 

to make the argument.

QUESTION : Do you think in that respect 

self-defense and malice are on the same footing?

ME. LEAGUE: As far as going ahead and making 

the argument, Your Honor, because you’re dealing with 

argument by analogy, by and large. To some extent they 

both interact with the elements of the offense in North 

Carolina, because North Carolina offenses always have 

proceeded as a first element of definition as unlawful. 

Self-defense comes in there.

The presumption is that the state got the 

benefit coming in with the element of malice. I’d say —

QUESTION: Well, what -- have we held that the

-- have we -- is there a decision in this Court on 

self-d efense ?

MR. LEAGUE: Not to my knowledge, no, sir. I 

attempted to get the Wynn case brought up here on that 

basis, but cert was denied.

QUESTION: Well, we haven't held, have we, on

a decision on the burden on self-defense, did we?

MR. LEAGUE: Not to my knowledge.

QUESTION: And —

QUESTION: What have we -- what have we held

17
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on? Insanity in Leiand against Oregon Then Patterson

held what?

What was it, Eryon? Co you know?

QUESTION: It's malice, isn't it?

QUESTION: Well, it's random malice. Eut

anyway , the malice thing is clear now. But the — if 

malice is an element of defense -- of the offense, the 

prosecution must prove it.

HR. LEAGUE: Oh, yes. Yes, sir.

QUESTION: That's clear.

NR. LEAGUE: Yes.

QUESTION: That's clear. But that isn't sc on

self-defense. I mean we haven't covered it.

MR. LEAGUE: No, sir. No, sir.

QUESTION: But a lot cf states put the burden

on the prosecution.

MR. LEAGUE: Yes, sir.

QUESTION: But is there any — none of these

cases -- or do any of those cases rely on the federal 

Constitution for that? I doubt it.

MR. LEAGUE: Putting on the burden of proof? 

Well, in the circuit, the Fourth Circuit’s decision — 

and Wynn was a habeas case — sc that was based on the 

overview of federal law that the Fourth Circuit 

adopted. They went the other way in Virginia, on a

18
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Virginia case because Virginia doesn't use unlawfulness 

as an error.

The North Carolina Supreme Court in Hankerson 

held substantially the same way, that the state ought to 

have the burden of proof on self-defense by virtue of 

the reference to unlawfulness as an element.

QUESTION: But you're not raising —

QUESTION* That's a state, sort of a state law.

HR. LEAGUE* Well, that's their interpretation 

of Hullaney. I differed with it and argued against it 

in Wynn, but I didn't convince anybody.

QUESTION* Of course, you're not raising that 

question here, are you?

MR. LEAGUE* No, sir. No,- sir.

And the Isaac, of course, referenced three 

cases that were decided before Mr. Ross' trial and the 

year before, and that would tend to indicate, too, what 

we're talking about or —

CHIEF JUSTICE BURGER: You're now cutting into 

your colleague's time.

MR. LEAGUE: Thank you, Your Honor.

CHIEF JUSTICE BURGER* Mr. Kneedler.

CRAL ARGUMENT CF EDWIN S. KNEEDLER , ESQ.,

AS AMICUS CURIAE

MR. KNEEDLER* Thank you, Mr. Chief Justice,

19
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and may it please the Court:

I would like to pick up on the novelty 

question that was just beginning to be addressed here.

In the Court's decision in Hankerscn applying 

the Mullaney decision retroactively, the Court noted 

that in many cases the defendants might well net have 

raised the particular objection involved there, and that 

the courts -- or that the states may well be able to 

protect those convictions from collateral attack or 

other attack by enforcing what the court referred to as 

the normal and valid rule under which a claim is 

foregone if there is not an objection, contemporaneous 

objection to the rule.

And in Engle v. Isaac the Court addressed an 

aspect of that question. There had been no objection 

raised to the instruction in Engle v. Isaac. This was 

prior to the Hankerson decision. And a claim was made 

that under prevailing law at the time it would have been 

futile to raise such an objection, and the Court 

emphatically rejected that suggestion that futility, 

perceived futility in the state court was -- would le an 

adequate ground or cause for forgiving the procedural 

default in the state court. And the Court also noted 

that the allegation that the claim was novel was net 

sufficient in that particular case because the

20

ALDER SON REPORTING COMPANY, INC.

440 FIRST ST., N.W., WASHINGTON, D.C. 20001 (202) 628-0300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

defendants there had been tried after this Court's 

decision in In re Winship, which held that the due 

process clause requires prccf beyond a reasonable doubt 

in criminal cases.

The effect of the Court's ruling there was to 

limit cr to prohibit, in effect, the retroactive 

application of Mullaney to the most recent cases to that 

decision, those in the later years; but it reserved the 

question of whether a claim that was truly novel, one 

that would have required extraordinary vision, would 

constitute cause for excusing the procedural default.

Now, if this Court were to adopt that 

position, it would have the ironic effect net of 

preserving convictions that were most recent at a time 

when the rule itself was being questioned and yet 

setting aside convictions that were the oldest at a time 

when, by hypothesis, the right was not recognized and 

that the trial procedure was uniformly recognized as 

being fair.

The Court recognized in Engle v. Issac that 

the purpose of habeas corpus is to set aside a 

conviction where there is fundamentally unfair 

incarceration. And we would submit that if in Engle v. 

Isaac where the issue is beginning to be litigated there 

was not fundamentally unfair incarceration, then it
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follows a fortiori here that there was not, if the 

suggestion is that the claim is not novel.

But, in fact, the claim cculd hardly be 

described as novel in the years prior to In re Winship. 

In In re Kinship itself, the issue in the New York Court 

of Appeals was not the rule of proof beyond a reasonable 

doubt in a criminal prosecution* the rule was simply — 

the question was simply whether that rule should apply 

in juvenile proceedings. Ahd this Court's — this 

Court's decision in Patterson stated that long before In 

re Winship, the universal rule in this country was that 

the prosecution bears the burden of proof beyond a 

reasonable doubt.

In fact, in 1968 before this Court's decision 

in Winship and before the Respondent's trial in this 

case, this Court had granted certiorari in Johnson v. 

Bennett and heard argument on the question of whether 

imposing the burden of proof on the defendant for an 

alibi defense violated due process. And the Court 

remanded for further proceedings on the basis of an en 

banc decision of the Eighth Circuit, also before 

Respondent's trial in this case, that struck down a 

similar instruction under the due process clause. And 

the Eighth Circuit had regarded the presumption of 

innocence and the corresponding rule of proof beyond a

22

ALDERSON REPORTING COMPANY, INC.

440 FIRST ST., N.W., WASHINGTON, O.C. 20001 (202) 628-0300



1 reasonable doubt to be so well established that there

2 was no real question of retroactivity in that case at

3 all.

4 And finally, there were a substantial body of

5 state law at the time, as hr. Justice Shite identified,

8 under which the burden of proof on malice and

7 self-defense was on the prosecution rather than on the

8 defendant. While those cases do not arise under the due

9 process clause, they do recognize a recognition of the

10 burden of proof issue as being an aspect of the fairness

11 of the proceedings. Indeed, that's the rationale in the

12 decisions for imposing the burden on the defense in

13 those cases.

14 So, in fact, at the time of Respondent's

15 trial, and as the Ccurt said in Patterson long before 

18 that, the notion of proof beyond a reasonable doubt was

17 a fundamental aspect of due process.

18 Now, even if the Court — even if the right

19 here, though, could be recognized or thought to be truly

20 novel, as I said, we submit that that would not be cause

21 for excusing the procedural default.

22 New, first of all, in this case there's no

23 indication that in fact that was the reason why no

24 objection was lodged. There was also no indication to

25 that effect in Engle itself.
/
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Now, if the attorney had focused on the 

question of the burden of proof under the due process 

clause and decided not to raise it, because, by 

hypothesis, no one had recognized a due process 

violation here, then the lawyer’s judgment in that 

regard could not be questioned under an ineffective 

assistance of counsel rationale; and, in fact,

Respondent doesn’t suggest as much. So that if the 

lawyer had actually focused on it, it would have been a 

tactical judgment that this is one of the objections 

that’s not worth making in a trial that requires many 

objections. That would be a tactical judgment which 

Respondent concedes would not constitute cause for 

excusing the procedural default.

So Respondent then is reduced to arguing with 

the fact that the lawyer didn’t think of it. Even 

though if he had thought of it, it wouldn’t have been 

cause, the fact that the lawyer didn't think of it must 

constitute cause because the right was novel.

QUESTION: Mr. Kneedler, can you think of

anything that would constitute cause for failing tc 

appeal a point like this?

ME. KNEEDLER: For failing tc appeal it?

QUESTION: Yeah. In fact, this is an

appellate default because there’s no trial court default.
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ME. KNEEDLER; Right. I would think if -- in 

far different circumstances if the failure to include it 

in the arguments on appeal amounted to ineffective 

assistance of counsel, that may be — that may be a 

basis. Or if there was a state procedural rule that 

barred the raising of such a claim on appeal, that would 

be — that would be cause. In ether werds, the 

defendant must then —

QUESTION; Well, then it wouldn't be a default.

MR. K NEEDIER ; Pardon me?

QUESTION; Then it wouldn’t be a default.

MR. KNEEDLER; That's right. It's another —

QUESTION; But I'm trying to think of a case 

where there would be -- I can understand ineffective 

assistance of counsel, of course, which would be an 

independent reason for setting aside the conviction.

But if you don't have an independent ground like that, I 

suppose you could never have cause.

MR. KNEEDIER; I would think that the — I_ 

would think that the situations would be rare.

QUESTION; I think they're nonexistent.

MR. KNEEDLER; Ordinarily — ordinarily — 

ordinarily cause would be where the state has done 

something to prevent the — the --

QUESTION; Then there's nc default, by
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hypcth esis

ME. KNEEDIER; Well, through — through 

ineffective assistance of counsel, or — or one -- one 

other circumstance where it might be as if the factual 

basis for the claim was not known at the time.

QUESTION; But then it wouldn’t be in the 

record. It wouldn’t be an appellate default then. That 

could only be raised by matter de hors the record.

MR. KNEEDLEE; Ordinarily that’s true, yes.

So in the — in the —

QUESTION; So I don’t think there could be a 

case in appellate —

ME. KNEEDIER; In the appellate process, 

that’s true. Now, there may be a situation involving a 

total failure to appeal as distinguished from the 

failure to raise an argument on appeal where the 

circumstances of Fay v. Noia, which the Court left those 

particular circumstances —

QUESTION; Well, other than ineffective 

assistance of counsel, even on a total failure of appeal 

what could be cause?

MR. KNEEDIER; Well --

QUESTION; There probably couldn’t be, could

there?

MR. KNEEDIER; Well, a total failure to
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appeal, depending on the -- if the defendant was net 

informed of his right to appeal in some fashion, that — 

that — either by the lawyer or by the court or was 

unaware of it, in those circumstances that might be true.

But where — where you’re including an 

argument on appeal, as this Court recognized last term 

in Jones v. Barnes, the lawyer has to make difficult 

judgments as tc what arguments to raise on appeal and 

what arguments not to raise on appeal once the defendant 

has made the fundamental right to go ahead.

So if by hypothesis this right was so novel 

that no one was litigating it at the time, then the 

lawyer cculd hardly be faulted for not including the 

right on appeal.

QUESTION! Well, suppose they didn't appeal it 

because there was a decision of this Court that would 

have indicated that his appeal was wholly out of bounds?

MR. KNEEDLERi Well, the only way --

QUESTION! And then later this Court reversed

itself .

MR. KNEEELERi Well, occasionally this Court 

has reversed itself, and it’s done so presumably in 

cases

QUESTION* Well, 175 times.

MR. KNEEDLERi -- In cases in which litigants
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have chosen to reopen the issue even though it appeared 

to te foreclosed by this Court. And it -- even though --

QUESTIONi Sc even then you would say there 

would net be cause for not raising it.

ME. KNEEDLERi That’s right. Because the 

cause in prejudice —

QUESTIONS I suppose you have to say that.

MR. KNEEDLERs That's correct. Now, of 

course, this is not — this is not a situation where 

there was a change in the law in that sense, where a 

prior decision was overruled. And so even -- even if 

that was thought to be a separate category of cases, 

that's net this case, because here the principals 

involved here are an elaboration of the proof beyond a 

reasonable doubt standard, both with respect to 

self-defense and with respect to malice. Eecause in 

this particular case, under North Carolina law those are 

deemed to go to elements of the offense rather than to 

be, strictly speaking, affirmative defenses.

I would also like to point out the difficulty 

of the inquiry into whether a right is truly novel or 

not. As the debate in the brief suggests, it can 

require an exhaustive review of state law, federal law, 

law review articles, this Court's decisions — all to 

the point of seeing when the first time a particular
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right was identified as being raised

Thank you.

CHIEF JUSTICE BURGEE: Very well.

Mr. Nakell.

ORAL ARGUMENT OF BARRY NAKELL, ESQ.,

ON BEHALF OF THE RESPONDENT 

MR. NAKELL; Mr. Chief Justice, and may it 

please the Courts

Daniel Ross was convicted at a 

constitutionally unreliable trial. The state has 

conceded that he suffered prejudice as a result of the 

constitutional violation at his trial. It is the 

essence of fundamental fairness --

QUESTIONS Well, the state can't concede in a 

federal constituticnal issue, can it, say like on 

self-d ef ense?

MR. NAKELL; Your Honor, the state has 

conceded that he suffered prejudice from the 

constitutional violation. Certainly it's clear from — 

QUESTION; What constitutional violation?

MR. NAKELL: Well, I'm not sure what they 

would refer to. Certainly it's clear that Kullaney 

directly applies here.

QUESTION; On malice.

MR. NAKELLs On the malice issue, yes. And
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that would be enough.

QUESTION; But not on the other.

ME. NAKELL: Well, that's enough, Your Honor.

QUESTION; Well, I agree that's enough. But 

so you're not really talking about self-defense.

MR. NAKELL; Well, the self-defense question 

is open, I believe. Your Honor. In Engle --

QUESTION; Yes. All right. All right.

ME. NAKELL; In Engle the Court said that it 

wasn't — that it had -- at least had -- was not without 

merit. And I think that Engle is different from this 

case in at least three respects.

First, as Justice Stevens’ questions have 

pointed out, the procedural failure in this case 

involved a failure on appeal, and not a failure at trial.

Secondly, the North Carolina courts are 

lenient in their treatment of procedural failures on 

appeal, regularly suspending their rules and overlccking 

the default in order to reach the merits, as they did in 

Ross* case bcth on appeal and cn his pcst-convicticn 

petition, and as they did in several other cases raising 

the same Mullaney issue.

QUESTION; The court of appeals for the Fourth 

Circuit didn’t pass on this question, did it?

MR. NAKELL; That's correct, Your Honor. The
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district court considered the argument and held that the 

North Carolina Supreme Court had not in fact reviewed 

the issue, quoting only one part of the North Carolina 

Supreme Court's decision addressing this point.

The North Carolina -- the Fourth Circuit then 

said that the argument is not without force, but did not 

reach the issue; and so there is no decision of the 

Fourth Circuit on this issue, that's correct.

I might point out that in the list of cases 

that I submitted belatedly, which I would like to rely 

on — these are later cases in which the North Carolina 

courts have relied on a new rule explicitly giving the 

court the authority that it already had to suspend the 

rules — in many of these cases when the North Carolina 

Supreme Court and court of appeals did suspend the 

rules, they explained that they were doing so in the 

criminal context because of the severity of the offense 

and the severity of the punishment. And in all of those 

cases the offense was murder, and the punishment was 

life imprisonment.

QUESTION; Wouldn't —

HR. NAKELL: Exactly the same as Hr. Foss’

case.

QUESTION; Wouldn’t our practice indicate that 

if we were to resolve against you the questions that
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were decided by the Fourth Circuit/ that we would leave 

to the Fourth Circuit, the district court or some ether 

court than this one this inquiry as to whether -- what 

practice the Supreme Court of North Carolina followed? 

Surely the Fourth Circuit knows more about North 

Carolina practice than we do.

MB. NAKEILs Well, Ycur Honor, I would net 

doubt that that is one option available to the Court, 

and I would certainly think that it's a mandatory option 

if the Court were to rule against me on the other 

issues, which I hope it would not do. The Court would 

either have to decide the issue or remand it to the 

Fourth Circuit where it would still be open.

Incidentally, for reasons I don't know, the 

Fourth Circuit did not address the argument that the 

North Carolina courts had overlooked this failure in 

these other series of cases. And I might say in that 

respect that it seems to me that this case is before 

this Court in the identical posture of Hankerson. If 

there is any difference, it’s more favorable to this 

case.

But in Hankerson, Hankerson did not raise the 

Mullaney issue on appeal, did not raise it in the record 

on appeal as was required. Indeed, it wasn't until 

sometime after this Court decided Mullaney that
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Hankerson moved to reopen his appeal and add an issue. 

That is — that — he had the opportunity tc dc that 

because his case was still pending at the time that this 

Court decided Mullaney. But his — in that case, the 

North Carolina Supreme Court then overlooked the 

procedural failure, granted the motion and reached the 

issue.

Exactly the same was true in Daniel Ross * 

case. The only difference is that in Daniel Ross' case, 

Mullaney hadn't been decided, indeed Winship hadn't teen 

decided, and certainly the North Carolina Supreme Court 

did not address these points. And I think that that 

difference does not matter because the argument is -- 

the point is not whether the North Carolina Supreme 

Court considered the precise argument, but whether it 

insisted on a forfeiture to enforce its procedural 

rule. And since the North Carolina Supreme Court 

excused the failure to raise the issue, that's all that 

need concern the federal courts. If the state courts dc 

not insist on enforcement of their procedural rules by a 

forfeiture, then the federal courts show no disrespect 

for the state court procedures by continuing to consider 

the issue.

The third respect in which the present case 

differs from Engle against Isaac is that for Daniel Ross
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at the time of his appeal, the Mullaney issue was not 

yet reasonably available. The foundation principle had 

not yet been decided, and no counsel or court, certainly 

not in North Carolina, and indeed, no place in the 

country, had perceived or begun to litigate the issue.

As this Court said -- expressed the test in 

footnote 41 of Engle, the issue was not yet a live issue 

at the time of Mr. Ross' trial and appeal. Accordingly, 

it was reasonable for Ross and his attorney to fail to 

raise itj or as North Carolina stated the position in 

its brief in this Court in Hankerson, Pcss "quite 

properly took no exception thereto."

The state relies on the guilty plea cases in 

its brief -- McMahan against Richardson and Pollad 

against Henderson -- and that line of cases is entirely 

inapposite. Ross did not plead guilty. Ross did net 

give'up any of his defenses. He did not give up any of 

his rights — present, prospective or potential — 

either absolutely or in exchange for any benefit or 

leniency. He insisted on his innocence, and he pursued 

respectively all of the state procedures as best he 

could at the time. He went to trial, he appealed, and 

when later this Court decided Mullaney and then decided 

that it applied to his trial in Hankerson , he didn't run 

to the federal courts right away. Instead, he filed a
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post-conviction petition in the -- in the state courts, 

although without benefit of counsel. And only after he 

was unsuccessful there did he seek relief by way cf 

federal habeas corpus.

So his only failure was the failure to raise 

the issue on appeal. And why didn't he raise the 

issue? Only because under the state of the law at the 

tine, it was essentially unavailable tc him because his 

attorney did not, quoting Engle, "exercise extraordinary 

vision" and anticipate Winship and Mullaney, and become 

the first attorney in the country to raise this kind of 

issue after Leland against Oregon in 1952; that is, to 

raise an issue challenging the placing of the burden of 

proof on a defendant with regard to an affirmative 

defense.

What was the state of the law at the time that 

Mr. Ross --

QUESTION; Well, now, you say -- you say with 

respect to an affirmative defense. Now, there are two 

issues in your case, right? One is self-defense, which 

this Court simply hasn't yet defined whether or not — 

what line that side — what side of the line that falls 

in. The other is malice, which really isn't an 

affirmative defense, is it?

MR. NAKELL; Your Honor, under the law of
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North Carolina at the time, and indeed, the law of North 

Cardina as it had prevailed for over a century since 

1864, for 105 years at the time, the North Carolina 

courts had declared this to be an affirmative defense; 

that is, a matter of excuse or extenuation. And on the 

basis cf that distinction had imposed the burden of 

proof on the defendant. So that under North Carolina 

law it was treated and regarded as an affirmative 

defense, both issues. Eoth were treated in exactly the 

same way under North Carolina law, and both — just 

coincidentally, I noted in leland against Cregcn tbe 

insanity defense in Oregon, the burden cf proof was put 

on the defendant in that -- in that regard beginning in 

1864. It was in exactly the same year that North 

Carolina expressly declared this law, and it was always 

based cn that distinction between the elements of tbe 

offense and affirmative defenses.

QUESTION : But the -- it was also true that — 

that malice was an element of the defense, but it was 

just presumed.

NR. NAKELLs Well, Your Honor, the —

QUESTION* Isn’t that right?

MR. NAKELLi The North Carolina courts 

indulged in two rationales in crder to — in order tc 

impose the burden of proof on the defendant. Sometimes
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they talked only about the presumption, but they always 

talked in terms of either affirmative defenses or 

matters of excuse —

QUESTIONs But nevertheless, the — 

nevertheless, an ingredient of the offense was malice, 

and it was presumed.

KB. NAKELL* That's correct, Your Honor.

QUESTIONi And then the -- then the defendant 

had to overcome it.

ME. NAKEIIs That's correct, Your Hohor.

That's correct. In — in Patterson against New York in 

1977, in summing up in reviewing the course of the law 

earlier, this Court did say, as the Solicitor General 

represented, that it had long been assumed that the 

burden of proof was constitutionally required to be put 

on the prosecution. But in Patterson the Court also 

pointed cut that it had been "the long accepted rule 

that it was constitutionally permissible to provide that 

various defenses were to be proved by the defendant."

The Court recognized in Patterson that that 

had been the long accepted rule, notwithstanding the 

general assumption that the burden of proof generally 

had to be put on the prosecution. And that long 

accepted rule with regard to affirmative defenses was 

certainly supported, or the Court's statement about it,
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in Patterson, was certainly supported by the decision in 

Leland against Oregon back in 1952 in which this Ccurt 

upheld placing the burden of proof on the defendant with 

regard to the insanity defense — not only the burden of 

proof and not only beyond a preponderance -- by a 

preponderance of the evidence, but indeed, the burden of 

proof in Leland against Oregon on the defendant was 

beyond a reasonable doubt, and the Court upheld that.

The Court rejected the line of cases, including Todd 

against United States, dealing with presumptions and the 

constitutionality of presumptions that could have teen 

raised, and said they had no bearing at all in this 

respect.

No wonder Leland against Oregon seemed tc 

settle the law, and after Leland against Oregon, nobody 

started to raise the issue again until after Winship. 

Indeed , the only cases raising —

QUESTIONS Well, how did it get raised in 

Winship if it was so foreclosed?

MR. NAKELLi Well, Winship was an unusual 

case. Your Honor, in which the trial judge in a juvenile 

proceeding said that he would — he found the defendant 

guilty by a preponderance of the evidence, but not if 

the test were beyond a reasonable doubt. The issue then 

came up in that pure form.
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Now, at that time there had been the decisions 

that the Court discussed in its footnote 39 in Engle, 

the decisions in Stump against Eennett primarily, and 

also State against Nales. Both of these decisions 

involved the question cf the burden of proof on the 

elements of the offense, not affirmative defenses. And 

indeed. Stump, in Stump, the Eighth Circuit 

distinguished Leland against Oregon expressly on that 

basis? that an affirmative defense was not involved in 

that case.

But even as to this issue, even as to the 

burden cf proof on the elements of the offense, that 

same case. Stump, came before this Court five years 

earlier on a petition for certiorari, and this Court 

denied that petition in 1963, even with regard to an 

element of the offense. And, of course, that has no 

precedential effect, but it wasn't until 1968 that the 

courts were even considering the issue of the burden of 

proof being placed on the defendant with regard to the 

elements of the offense, the basic elements; and that 

was just shortly before Ross' trial.

And Winship was decided after Ross' trial, and 

it was after Winship that all the activity started. And 

not even right away then. It took a little while after 

Winship for attorneys to start thinking about the impact
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of that on affirmative defenses. And the activity get 

underway at that time, but not until after Winship. No 

place in the country, no attorney, no court, and 

certainly net in North Carolina, and certainly not the 

North Carolina courts considered the impact of Winship 

on the burden of proof for affirmative defenses.

Indeed, even just before and just after Ross' trial and 

appeal, and even a couple of years later, the North 

Carolina Supreme Court was still routinely reiterating 

the general burden of proof rule with regard to 

affirmative defenses, these two affirmative defenses; 

and that is that the burden of proof was on the 

defendant, without any consideration that there was even 

a constitutional question about it.

Mullaney was not decided until five years 

later, and in Mullaney, in Eatterson against New York, 

in Jackson against Virginia, and in Ivan V. against New 

York, this Court said in all of those cases that it all 

began with Winship.

Engle, of course, involved trials that 

occcurred -- two were just before Mullaney, but while 

Mullaney was pending in this Court, and one occurred 

after the Mullaney decision. At that time, as the Court 

noted, dozens of lawyers had begun to raise the issue as 

to affirmative defenses, including the affirmative
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defense of self-defense. There were law review comments 

that said that Mullaney had an impact on this issue, and 

indeed, even the state law had teen changed to impose 

the burden of proof in that way.

That's a very different situation than 

prevailed in 1969 at the time of Ross' appeal, and 

certainly a very different situation than that which 

prevailed in North Carolina. Indeed, the -- the 

Solicitor General — excuse me — the Attorney General 

of North Carolina in his brief in this Court in the 

Hankerson case advised this Court that there was no 

reason for anybody to anticipate that there was any 

constitutional problem with the putting of the burden of 

proof on the defendant as to affirmative defenses until 

after Mullaney. And the North Carolina Supreme Court in 

its opinion in Hankerson said that it was only Mullaney 

that cast any question on the state's rule.

So that's why Ross and his attorney did not 

even consider raising the issue. There was no strategy 

decision involved, no tactical decision. This was an 

understandable and excusable failure to anticipate the 

new development.

The Solicitor General has argued that -- that 

even this circumstance may not constitute cause under 

the Wainwright cause and prejudice test. Eut that can’t
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be the case, especially when the failure arises under 

the circumstances here — on appeal rather than at 

trial, regarding a rule that the state courts regularly 

decline to enforce with a forfeiture, and concerning an 

issue that affects the reliability of the verdict.

The Solicitor General cites absolutely no 

authority in support of that proposition, and all the 

authority is unanimously to the contrary, including the 

decisions of this Court. In Engle the Court suggested 

that the unavailability of an issue might constitute 

cause. Certainly in O’Connor against Ohio the Court 

held precisely to that effect in 1966. C'Ccnnor did not 

arise under the cause and prejudice standard, but it 

certainly showed this Court's opinion with regard to the 

issues of fairness involved in allowing a defendant the 

benefit of a retroactively applicable rule that he 

failed to raise only because it had not yet been decided 

and was not yet reasonably available.

There are many other cases to this effect from 

this Court which are cited on page 17 of my brief, 

including, I think. Fay against Noia, which demonstrates 

the way that this Court approached that issue. Fay 

against Noia was really a case in which the defendant 

declined to appeal because cf the failure of his counsel 

to be able to anticipate the later decisions of this
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Court. He said that he didn't appeal because he didn't 

want tc put his family to the expense. And later, at 

about the same time as it decided Fay against Noia, this 

Court held in Couglas against California that because he 

was indigent, he would have been entitled to have the 

defense provided by the — cn appeal as well as at trial 

by the state.

His attorney testified that he was.afraid of 

getting the death penalty cn retrial. Years later, this 

Court held in North Carolina against Pearce that he 

essentially could not have teen given an increased 

sentence on retrial unless there were some justification 

for it in terms of his conduct since the original trial.

Sc Fay against Ncia is a case in which the 

Court recognized the fairness principle involved here. 

All other courts that have considered the issue have 

held that this is a paradigm example of cause, including 

the Norris case in the Seventh Circuit which the 

Solicitor General cited with special approval. All the 

law reviews, the analogy to Federal Rule 9, 9A and 9B, 

in which the unavailability cf a decision that is later 

announced is established as cause. And finally, the 

legislation that the Reagan Administration has proposed 

and which passed the Senate on February 6th of this year 

is directly contrary to the position the Solicitor
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General has taken in this case and directly 'supportive 

of Ross* position.

This case involves no failure at trial, lut 

only a failure on appeal. And this Court in Wainwright 

againt Sykes expressly recognized the difference.

Indeed, Wainwright against Sykes was based on the 

difference. The Court in Davis against United States 

when it began tc develop the cause and prejudice test 

specifically distinguished a failure to raise an issue 

at trial from a failure to raise an issue on appeal.

And in footnote 8 in Hankerson, the dictum that 

suggested that the states could enforce an ordinary rule 

that failure to object to a jury instruction is a waiver 

certainly refers to a trial failure. Objecting to an 

instruction is language appropriate to the trial 

context. And, indeed, North Carolina read it that way 

in its answer in this case.

With regard to the issue of raising an issue

on appeal

QUESTIONi Do you think there’s a difference

in logic?

HR. NAKELL: Yes, Your Honor. First of all --

QUESTION; Don’t you think an appellate court 

has the same entitlement to be put straight that a trial 

court does?
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ME. NAKELLi Your Honor, there certainly are 

sent policies supporting a rule requiring an issue tc be 

raised on appeal, and comity considerations suggest that 

a federal ccurt should treat respectfully state rules in 

that regard, requiring issues to be raised on appeal.

My point is simply that those -- that that *s 

the only policy that supports it, and all of the other 

policy reasons that the Court relied on in Wainvright 

against Sykes with regard tc a contemporaneous objection 

rule at trial just don't apply on appeal. Moreover, 

there are good reasons for net requiring -- not 

requiring defendants tc raise an issue on appeal in 

order to have it available on federal habeas corpus, at 

least where the issue has net yet been decided.

And the most obvious is the one that the Court 

alluded to in Engle, and the institutional reason that 

attorneys, if we -- if the court does apply Wainvright 

against Sykes to appeals and net excuse the failure 

where the issue is unavailable, attorneys will feel 

obligated on every appeal to raise every conceivable 

issue, even those that seem settled, as in 1969 as a 

result of Leland against Oregon, this issue seemed 

settled. And in Jones against Barnes this Court 

counseled against that kind of advocacy on appeal and 

recognized the importance of the attorney being
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selective in the issues that are presented cn appeal.

Certainly I agree with that. And I think that 

if Nainwright against Sykes is applied, the cause and 

prejudice test is applied tc appeal, and there's no 

leeway for issues that are unavailable, attorneys will 

have to raise every issue. For example, in every 

jurisdiction that doesn't have a grand jury procedure, 

or in every jurisdiction that has such a procedure tut 

has the preliminary hearing as an alternative, I think 

every defendant who appeals will have to argue from now 

on that the Fifth Amendment requirement of indictment by 

grand jury applies to the states through the due process 

clause.

In 1884 this Court seemed to settle that issue 

in rrtado against California, but the fact that it's 

been settled would not be a justification for a 

defendant to raise the issue if the Court rules the way 

the Solicitor General has suggested. Sc that that's one 

issue, and I think that we could easily think of about 

200 issues that would be part of boilerplate in every 

appeal just to make sure it's not waived.

What policy is served by requiring a procedure 

like that? If, indeed — if Bess' attorney had been 

thinking about this issue in 1969 and had tried to raise 

it, he could net have done so in much ether than
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boilerplate fashion. He could just have said the 

instruction violates due process.

He couldn't have cited Winship. It wasn't 

available. He couldn't have cited Mullaney. It was 

years in the offing. And he would have had Leland 

against Oregon to contend with. So that there would be, 

if the Court were to accept the Solicitor General's 

argument, there would be an obligation on the part of 

attorneys to raise all of these issues no matter how 

settled they appear to be.

And that's one reason I think that the issue 

of an appeal is different from a trial. It's easier to 

riase these issues at trial than it is to clutter an 

appeal with raising all of these issues. Trials are 

accustomed and in part designed to receive a large 

number of defenses, to receive a large number of issues 

of varying degrees of import.

QUESTION« Well, now, do you really think it 

makes -- it's that much more difficult? If you listed 

one, two, three, down to thirteen points in a brief, 

isn't that just as easy as, if not easier, than to raise 

it at trial?

MR. NAKELL; Yes, Your Honor. And if — is 

that all that we're talking about here, that Daniel 

Ross' attorney should have listed it? And what kind of
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consideration would he have got in the North Carolina 

Supreme Court if he had done that?

QUESTION: We don’t know, but the point was

saving the -- saving the issue. That's what ycur fccus 

has been.

ME. NAKELL: Well, Your Honor, if that is 

going to be the rule, then attorneys will do that, and 

attorneys will have boilerplate briefs that they file in 

every case.

QUESTION: Do you think they don’t — do you

think they do not do it now in this Court and in most 

appellate courts?

ME. NAKELL: Your Honor, I think that there is 

toe much of it now.

QUESTION: Well, it doesn’t —

ME. NAKELL: Eut I think that this will 

require it to be done in all cases.

QUESTION: It doesn’t bother the system. It

may increase the printing bill, but that’s about all.

ME. NAKELL: Well, I'm not sure what would be 

achieved by requiring it. In this case it seems to me 

it’s clear that had Eoss and his attorney done that, it 

would have accomplished nothing. The North Carolina 

Supreme Court would not have given the issue much 

consideration. Even after Winship when the issue was
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raised in Sparks and Wetmore, the court said Winship 

doesn't have anything to dc with this; we reject it. It 

was not given serious consideration.

QUESTION* Well, cf course, the only thing 

you're really talking about is access to federal habeas 

corpus, which is an important matter, I suppose. You’re 

talking about having access to that system 15 years 

after the crime.

HR. NAKELLi What we're talking about is 

getting relief from an unconstitutional conviction, no 

matter how long after --

QUESTION; Well, 15 years after the crime is

commit ted .

MR. NAKELLi Well, Your Honor, not entirely 15 

years. Mr. Ross filed his pos t-con vie tion petition 

years ago.

QUESTIONS When was the crime committed?

MR. NAKELLs Your Honor, the crime was 

committed in 1968.

QUESTION: Well, then, it's 16 years after the

crime was committed, wasn't it, from then until now?

MR. NAKELLi Until now, yes. Your Honor. Rut 

that’s — that’s certainly not Mr. Ross’

responsibility. He would have been much happier to have 

the issue cited much earlier. Indeed, he would have
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been happier to have the instructions constitutional at 

his trial. As Hr. Justice Stevens has pointed out, Mr. 

Ross served almost all of his time and — or he had a 

life sentence, but he vas on the verge of being paroled 

at the time of the Fourth Circuit decision, and so the 

state, very properly I think, acquiesced in the order 

for his release. But he would have preferred to have 

this done much sooner. The delay worked to his 

detriment, net to the state's. He’s been in prison all 

this time. He’s served 15 years as a result of an 

unconstitutional conviction.

QUESTIONS But suppose in Oregon there are a 

number of inmates in the prisons who are there because 

of Leland against Oregon. Now, suppose this Court were 

to say -- reverse its position in Leland against Oregon 

and say no, you can’t put any burden. As you knew, 

Oregon changed the statute a year after Leland against 

Oregon and made it just a preponderance of evidence.

But would you say that every one of those 

prisoners in Oregon, whether it’s 15, 20 or 25 years, 

should have relief by way of federal habeas corpus 

because of a change in the rule?

MR. NAKELL; Good question, Ycur Honor. let 

me respond to that with two points, if I might. The 

first is that in determining the retroactivity of an
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issue, the first question that the Court focuses on is 

whether the issue is one that goes to the fairness cf 

the factfinding process. If the Court were to find that 

the new rule should apply retroactively -- and I note 

that the Court has decided exactly the contrary in 

Leland, approved in Patterson against New York -- that 

if the Court were to find that that was such an 

unconstitutional rule that affected the fairness of the 

factfinding process, I would think so.

With regard to the number of cases, let me 

point out that the rule that I’m requesting in this 

case, that Ross is requesting, would not really affect 

many cases. First of all --

CHIEF JUSTICE BURGERj Well, your time has 

expired, counsel.

MR. NAKELL; Thank you, Your Honor.

CHIEF JUSTICE BURGER; Thank you, gentlemen.

The case is submitted.

(Whereupon, at 2;30 p.m., the case in the 

above-entitied matter was submitted.)
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