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PECCEEDIIGS

CHIEF JUSTICE BURGEEs Ee will hear arguments
next in Caller and South versus Jones.

Hr. Fester, 1 think you may proceed whenever
you are ready.

OBAL ARGUMENT OF JOHN G. KESTER, ESQ.

ON BEHALF OF THE APPELLANT

HR. KESTERs Thank you. Mr. Chief Justice,
and may it please the Court, this case is quite
different from the one you just heard, although both
involve personal jurisdiction. In that case, the
central issue, which apparently was the one, the only
addressed by the courts below, was jurisdiction ever a
publishing company.

This case, however, concerns exclusively two
individual corporate employees. It is not an appeal by
a publisher. The corporate publisher here, the National
Enquirer, Incorporated, is a Florida corporation. It
consented to the jurisdiction of the California courts.
It is the publisher's employees, who are two residents
of Florida, who have brought this appeal to this Court.

The plaintiff below, who is the appellee here,
is Shirley Jones, a television actress. She and her
husband complained, that they were both libeled by an

article in the National Enquirer that said that her
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husband's behavior was driving her tc drink, Later, her
husband dropped his complaint. Later still, Ms. Jones
amended her complaint to say that she complains now only
about two sentences in the article, two sentences that
said that her drinking had occurred at her place of work
and interfered with her work.

QUESTIONz Mr. Kester, does the record shew
why the husband dismissed his —

ME. KESTEBI That is not in the record, Mr.
Justice Blackmun .

The plaintiffs sued the Rational Inquirer in a
Los Angeles state court for $20 million, $10 million
compensa tory damages and another $10 million punitive
damages. She also sued in the same complaint John
South, a National Enquirer employee whose by-line was on
the story that the Enquirer published, and Ian Calder,
who was the editor and the president of the National
Enquirer, the Number Two man in its corporate
organization.

As 1 said, the Enquirer consented to
jurisdiction in California. The case has not yet gone
to trial.

Calder and South, who are the appellants here,
were served by mailing copies of the complaint to them

from Florida addressed to them — from California,
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however, addressed, to them in Florida. They entered
special appearances in California to contest the
jurisdiction of the California court.

The Superior Court of Los Angeles County cited
this Court’s decisions in International Shoe against
Washington, Culco against Superior Court of California,
and Worldwide Volkswagen against Woodson, along with the
First Amendment, and held that i1t did not have
jurisdiction personally over these two Florida
individuals, and it commented that really all that they
would add to the California suit would he an opportunity
for the plaintiff to try to collect additional punitive
damage from them personally.

Ms. Jones appealed that ruling. The
California Court of Appeals sustained her position. It
held that these two Florida individuals were required to
come defend themselves in the California court. I will
discuss 1its reasons in more detail in a moment.

The Court of Appeal in California said 1* made
this holding even though it found, and I quote, "It may
not be said that defendants’ activities in California
are extensive, wide-ranging, substantial, continuous, or
system atic.

The case comes before this Court on appeal

rather than certiorari because the two i1individuals

ALOERSON REPORTING COMPANY, INC.
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challenged in the lover courts the constitutionality of
California’s long aria jurisdiction statute as a-pplied to
them. That statute is Section 410.10 of the California
Civil Procedure Code, and this Court has Jjurisdiction
under 28 USC 1257.2 and the Dahnke-Walker billing
Company doctrine. I don’t intend to address that aspect
of the case further unless the Court wishes.

Now, the qgquestion in this case 1is very simple
and straightforward. It is whether the editor and the
writer here, who never entered California in connection
with this article, can be sued personally in California
nevertheless. It is whether the Constitution permits
California to assert Jjurisdiction in a libel case not
just over —

QUESTIONt Mr. Kester?

MR. KESTERt Tes, sir?

QUESTION: Did you say that the writer never
entered California?

MR. KESTER: That 1is correct, Mr. Justice
Eehnguist. Now, where the record stands on that is that
there 1is an uncontradicted affidavit from the writer
saying that he never entered California in connection
with this story. He entered California from time to
time in connection with other stories.

QUESTION: Well, I didn't understand your

ALDERSON REPORTING COMPANY, INC.
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statement to have been qualified by the phrase, "in
connection with this story.”

HR. KESTEBs I am sorry. If I didn't say
that, I meant to say that. He did enter California cn
other occasions, on other stories.

QUESTION; Does the record show how he wrote
story without qoing to California to get his facts?

MB. HESTER* Yes, sir, there is evidence in
the record that he wade a number of long distance
telephone calls to California.

QUESTION * Row many?

MR. HESTER* How many is — in the record
there are four telephone calls to California
established, 1le would note to the Court that we Kknow
at least one more that was subsequently established.
don't think the number is important. Tt was some
num her.

QUESTION* Hr. Hester, was the only contact
teleph one?

HR. HESTER* The only contact in the record
was —

QUESTION* No mail communication?

MR. HESTERs No mail communications at all,
far as the record shows, simply the telephone calls,

plus the article also could be written from whatever

ALDERSON REPORTING COMPANY, INC.
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materials were available in Florida, press clippings,
what other information there was.

So the question in this case is whether there
is jurisdiction not just over the corporate publisher,
hut over the two Florida employees who never even
entered Florida in connection with this story.

QUESTION ; 1 gather your suggestion 1is — Wwe
have no issue here cf jurisdiction over the corporate
publisher.

HE. KESTER; That's correct.

QUESTION; Just over these ivc individuals.

HP. KESTER; Just over the two. individuals.

QUESTION: The publisher has submitted to
jurisdiction ?

HR. KESTER; Yes, sir. No contest by the
publisher in that —

QUESTION; Rut all the publisher did other
than what the writer did was to send the magazines
into —

HE. KESTERs The publisher circulates its
newspaper in California, and —

QUESTION; Like it does eclsewhere?

HR. KESTERi As it does elsewhere, and the
circulation in California is approximately proportional

to the population of California to the population of the

ALDERSON REPORTING COMPANY, INC.
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United States.

QUESTION* You haven’t contested jurisdiction
over the publisher?

MB. KESTEBs That’s correct.

QUESTIONS I gather one of your arguments, Mr.
Kester, is that the fact cf the publisher’s submission
to jurisdiction ouqght bear on whether or not there is
constitutional jurisdiction over the individuals?

MB. KESTERi We think it should, because it
makes a great practical difference in this case, and as
I understand it, the standard jurisdictional analysis
that this Court makes when personal jurisdiction of a
state court is challenged, and the analysis that the
state courts themselves make, is, first of all, whether
the particular defendant had sufficient minimum contacts
with the state to make jurisdiction not unreasonable,
and then the second step is, as the International Shoe
case said, cnce there are other contacts, you than Ilcck
at their nature and quality, and see whether in ail the
circumstances it is reasonable in that situation for
that state court to exercise jurisdiction.

QUESTION! And one of those against it, you
suggest, is that the publisher has consented to
jurisdiction, or submitted, rather?

ME. KESTEBs Yes, because what we say, 'r.

ALDERSON REPORTING COMPANY, INC.

440 FIRST ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Justice Brennan, is that essentially what is practically
at stake in here, as was recognized by the Superior
Court of Los Angeles County, is simply whether these two
individuals can be held personally liable for additional
punitive damages beyond what the plaintiff might be able
to recover against the publisher. There is no question
as to the solvency of the publisher here to pay a
judgment. The plaintiff can obtain, tc the extent libel
provides an opportunity to — a libel action provides an
opportunity to vindicate reputation, the plaintiff can
fully wvindicate her reputation in the suit against the
National Enquirer if she is able to, if she is
suecessful.

QUESTIONs Hell, but that isn’t really the
whole story, is 1t, Hr. Kester? Certainly, at least in
my day, 1t was thought to be advantageous 1if you were
suing the railroad company for a crossing accident, you
not only sued the railroad company, you joined the
conductor and the engineer, and dismissed them at the
close of the plaintiff’s case, because you were able to
deal with them much differently., in depositions and in
handling them on the witness stand as adverse witnesses
it they were named parties. And actually, all you were
doing that for was to get a judgment against the

corporate defendant.

10
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MR. TESTER* There is nc question in my mind,
Mr. Justice Rehnquist, that the plaintiff brought the
suit in Los Angeles County because she thought that was
the best forum for her to bring a suit in, and she may
very well have concluded that there were advantages to
her in naming a whole string of defendants and net just
the real tort feasor if a tort occurred here, because in
libel the tort is publication, and the only publication
there was made by the publisher.

QUESTION: Well, it the defendant is the only
tort feasor, presumably the plaintiff’s complaint would
ultimately be dismissed for failure to state a claim for
relief. 1 think the plaintiff’s hypothesis is that the
two individuals are also tort feasors.

MB. KESTEF« They could be proved to be tert
feasors, or they might not, but Mr. Justice Rehnquist,
the initial question here is not liability. »e are
talking about jurisdiction. And I don’t think there is
any question the mind of any member of the bar or any
judge that merely having to defend the lawsuit is a
substantial burden. If 1t were not, and if the
Constitution didn’t recognize that, we wouldn’t have all
these cases under the Fourteenth Amendment saying due
process is denied when a person 1is dragged across the

country into a foreign court where there are

11
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insufficient contacts or it is not

QUESTION;. But of course there is an obverse
side to that here, too. If you prevail and the
plaintiff actually wants to obtain punitive damages
against these defendants, the plaintiff will go marching
off to Florida and have to sue in Florida.

MB. KESTEF; That is right.

QUESTIONi And she was liable in California,
where she lives.

MR. KESTEBi That is the dilemma which the
courts face in any jurisdiction case where the plaintiff
wants tc be in one court and the defendants want to be
in another, and what we are sayinc, Mr. Justice
Rehnquist, is that we think that the collective
defendants in this case have gone pretty far already.
The National Enquirer has said, you want to sue us in
Los Angeles County. All right. Bare we are. Cue us.
We will defend ourselves there.

QUESTIONi Well, hew much of a concession was
that on the part of the National Enquirer? 1 mean, it
circulates hundreds of thousands of papers in
California. The plaintiff lived there. You know, all
of the arguments that sere available mc the defendant in
the preceding case as to jurisdiction over the

corporation seemed to me to be absent here.

12
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MR. KESTERs Hellr T think that —

QUESTION: I mean, I thought perhaps it could
be taker, from your remark that as an act cf kind cf
graciousness the National Enquirer consented to he sued
in California, whereas it really could have gotten off
the hook very easily. It couldn't have gotten off the
hook at all, could it?

MR. KESTER: I would say, sir, that the
National Enquirer is not incapable of graciousness on
occasion.

(General laughter.)

MR. KESTERs I really don't think that that is
central to the case anyway. 1 suppose that had it
appeared that there was a very strong winning argument
that that court had no jurisdiction over the National
Enquirer, its attorneys might well have urged, them to
make that argument. But the point is, there isn't
anything really at stake here for the plaintiff against
these two individuals except the possibility that they
might be held personally liable for punitive damages in
addition to whatever all else she might recover in Lcs
Angeles County.

QUESTION: But shouldn't punitive damages have
been recovered in Florida for the damage in California?

MR. KESTER: Punitive damages probably could

13
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be recovered in Florida.

QUESTION*  So the harm inflicted «as something
the plaintiffs could sue for and recover from these two
people. It's just a question of where?

ME. HESTER: Well, 1t’s a little more than
just the question of where, hr. Justice White, because
had the suit been brought against them personally in
Florida, one thing they would have had would be the
advantage of a different standard in Florida law as to
what must be shown to collect punitive damages than is
the case in California.

QUESTION* Do you think that Florida would
apply its own punitive damages —

ME. HESTERs 1 surely would urge them
strenuously to do sc.

QUESTIONS I know you would urge them, but —

(General laughter.)

QUESTION* Of course you would, unless they
would give mere punitive damages than California.

HP. KESTERs I would say that the chance of
getting Florida to apply 1its own law in this case would
bo pretty good, because Florida just two years age
said --

QUESTIONS Well, in any event, the major

factor is just where, just where the suit has to be.

14
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HI. KESTER: That may b<? the major factor for
the plaintiff, but the major factor for the —

QUESTION} You apparently concede that in one
place or another these two people could be sued in
connection with the damage to reputation in California.

8B. XESTEBs She could fi’e a complaint in
Florida that would state a cause of action in Florida.
Yes, sir. But where they are sued is extremely
important to these two individuals, obviously.

lew, the ccnsititutional provisions that bear
on this, as I said earlier, are three, the due process
clause of the Fourteenth Amendment, the- commerce clause,
and because these are corporate employees of a
publisher, the First Amendment applies: as well.

QUESTION: Do you mean First Amendment
considerations may argue agin or for iurisdiction? Is
that 1t?

ME. KESTERs That, is our position as --

QUESTION; Have we ever said that?

ME. KESTERs You have never said 1t, Mr.
Justice Brennan, never —

QUESTION: I guess Justice Stewart has
suggested it once or twice.

ME. XESTER: If he said that, I missed it, but

it he said it, I commend his perspicacity.

15
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QUESTION* Well, you recall his emphasis on
the word '"'press'" in the First Amendment.

MR. XESTERs Oh, yes, hut when we say the
First Amendment is at stake here to some degree, we are
not asking really for any special favor for the press,
and we are not saying that the institutional press has
some rights that other people don’t have. It is not
that at all.

Shat we are saying here is simply that this
Court at least since International Shoe and going
through Culco against California, many other cases —
Worldwide Volkswagen mentioned it in passing — has said
policy is something we look at. After those contacts
are found, we weigh it all, we look at the policy, and
we have got that scale of justice there with the two
pans going up and down, and one of the little brass
weights that you put on one side is what is this going
to do to the First Amendment, to the system of free
trade and ideas, as this Court said in the Red Lien —

QUESTION* But the First Amendment
consaderation would entirely drop out, I take it, if the
suit was brought in Florida?

MB. KESTERi Against these two individuals?

QUESTION * Yes.

MR. KESTER; They would be sued at their home

16
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residence.

QUESTIONS Well, 1 know, but there would be no
First Amendment barrier to suit there?

17R. KESTERSs I would think that the
jurisdiction there would be so clear, Hr* Justice
White —

QUESTIONS All right.

NR* KESTERs — that it wouldn't make a
difference.

QUESTIONt Sc the answer is, there is nc

QUESTIONs Well, that is the point, Mr.
Kester. The jurisdiction would be so clear, you
suggest.

MR. NESTER* Yes, sir.

QUESTIONS This is a jurisdictional issue.

MR. KESTERs Um-hm.

QUESTIONI I don't guite understand why the
First Amendment is an inhibitor against jurisdiction if
otherwise it is appropriate.

MR. KESTERs Because one has to look at the
effect on First Amendment activity if jurisdiction is
brought on very, very slender reeds against individuals,
as | said in this case.

QUESTIONS In a defamation case?

MR. KESTERSs In a defamation case, because

17
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what you have to consider is, what does it do to an
individual when he or she is impleaded, is brought into
the case as a defendant individually, held up, possibly
liable, not just for a share of the compensatory
damages. Let’s assume that the publisher would pay
these

QUESTIO»rt I take it this would apply not only
to the media, this argument, but to any citizen critic.
would it —

MB. KESTERs This —

QUESTICSs — any individual not a member cf
the media?

MR. KESTEE; That's correct, and 1t would
apply further to the doctrine that —

QUESTION; So this isn’t a suggestion which
you limit to First Amendment press protection then, 1is
it?

MR. KESTERs No, indeed, and in this very case
it isn’t the institutional media which is the complainer
here. It is individuals. And what the court —

QUESTION¥* I know, but they are one a reporter
and one an editor.

MR. KESTERSs One a reporter, one an editor.

QUESTION* What if you just have an ordinary

citizen who had done the same thing-?

18
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be subject to the same jurisdictional standards, and
really what we are asking this Court to do is the same
thing that Mr. Grutman said in the first argment. When
you are deciding jurisdiction, you look at the contacts

of each individual individually, what were his contacts,

10

11

12

13

14

15

16

17

18

19

20

21

22

not what were somebody else*s contacts.
In Hanson against Benckla, in Worldwide

Volkswagen, a whole string of cases, this Court has

always said, look at the contacts of the individual, and

I would say that for a person to be sued personally in
case is a very different feeling from knowing that your
corporate employer is being sued. There is a certain
detachment about the latter.

QUESTIONi Well, what if there were no
corporate employer here, but these two people were
simply partners in circulating a mnewsletter, and they
circulated in California, and they libeled somebody?

MB. FESTERs If they had published in
California -

QUESTIONS Well, they put the letter out in
Florida, and they sent it all over the country, just
like —-

HP. FESTER; Sc a publication occurred in

California, or it was circulated there. I would think

19
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that had they been in that position, then there probably
would be jurisdiction ov£r them, other things being
equal, but they are not. the publisher.

QUESTIOSi You say that the fact that they are
employees makes all the difference?

M'S* KFSTER* The fact that they are employees.
the fact that —

QUESTION s Of a publisher.

MB. KESTEB ¢ — that they aren't the
publisher. They aren't the ones who did it. John Scuth
couldn't control where the Enquirer circulates. Ian
Calder, although he is the Fumber Two in the
organization, there is no indication that he could
control 1it, either.

OOESTIOFi  Would there be any particular
individual in the publisher that could be sued
consistent with your theory?

ME. KESTER; I would say consistent with my
theory you could have a situation where a company had an
individual who was in effect an alter ego.

QOESTIOMs  'well, somebody made the decisions
in this company.

HR. KESTEB: Sura, collectively, a number cf
people made decisions, and indeed, the way the company

works, a number of people work on the story.

20
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QUESTION* Then aren't all of them subject to
suit?

BE. KESTER* They are all subject to suit, Fr.
Chief Justice. The only question is whether and where
they are all subject to jurisdiction.

QUESTION* But, Mr. Kester, your suggestion
that these particular individuals couldn't control where
the National Inquirer went suggests that that is a
highly discriminating Inquiry, that perhaps the
publisher might think it was suitable tc send to
California, but not to Washington or Oregon. [ mean.
publishers are interested in expanding their
circulation. Isn't that true? They want to get as many
copies sold as they can of a national magazine.

HE. KESTER* 1 would think so. Yes, sir.
QUESTION* So the idea that these two
individuals would somehow have balked at circulating it
in California if only they had been asked doesn't make

much sense.

MR. KESTER* No, I —

QUESTION*  Especially when they both certainly
knew the story concerned a California resident.

MR. KESTER: Oh, I am sure that they knew
that.

QUESTION; And to say they didn't think the

21
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Enquirer was circulated in California is a --

SR. KESTER: Oh, no, I am not suggesting that
at all .

QUESTIONS So they contemplated their story
would he circulated in California.

HR. KESTERs Well, the autc dealer in
Worldwide Volkswagen, Hr. Justice White, the argument
was made to this Court, could have contemplated that it
would wind up in Oklahoma, hut this Court said in that
opinion just the fact that he knew it could have wound
up in Oklahoma does not suffice in itself —

QUESTIONz Yes, but the dealer made no plans
to send 1t to Oklahoma in that case, and here there are
intentional plans to circulate it in California, which
these two people knew as well as anybody else.

HR. XESTEP: So doubt. There is no question
that they knew 1it. They -were members of the
corporation. They, like anybody else in the
corporation, presumably participated in some way — the
record doesn't show in what way — in the decision of
where to circulate, hut the fact that --

QUESTION* Mr. Kester, may I ask you a
question? Would you agree that by reason of the fact
that there was jurisdiction over the corporate

defendant, that the trial court could compel the

22
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presence of the two individuals tc testify at the trial?

HR. KESTERi Yes, sir, and in fact —

QUESTION*  So they could be compelled tc go to
California?

HR. KESTER* Of course, of course, and what
has been going on in this case is that these two
individuals have been deposed at length, and in fact the
record contains deposition testimony from them. There
is no impediment to the plaintiff from that situation.
What this Court has to consider is that this is a case
involving a publisher, but really, this is a case
involving a corporation, and it applies just as much to
the Riggs Bank, General Motors, IBM, Texas Instruments»
How much do the acts of the corporation —

QUESTION* But as a practical matter, these
two people are going to be sitting in the courtroom
throughout the trial, even 1if they are not parties.

MR. KESTER; I think t.here probably, as a
practical matter, there is a difference in that, Justice
St-vens. 1 think if they are parties, their attorneys
would insist that they be there.

QUESTION* And they may not be liable for
punitive damages.

MR. KESTER* Right.

QUESTION; But in terras of the burdens of
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going and testifying and worrying about what happens to
their reputations —

EE. K'ESTER* Ho, I would think that the trial
in the instance of John South, he would be a witness, he
would be in and out, but if he is a party in that trial,
and I am his lawyer, I want him in the courtroom all the
time. I think there is some difference here.

QUESTION* You don’t think you’d want the
author of the story in the courtroom all the time?

HR. KESTERi I not sure. I am not. sure.

It would depend on how the issues were framed and how
the trial went, but if it is a month-long trial.
possibly not. Possibly no*.

QUESTION* hr. {Tester —

HR. {TESTER * Yes, sir?

QUESTION* —- if the corporation had been
bankrupt, and judgment proof, would that make any
difference with respect to whether the individuals cculd
be sued in California?

HR. {TESTER* I think that would make a
difference, Hr. Justice Powell. Again, there is —

QUESTION* Why would it, from the viewpoint of
jurisdiction of the California court?

MR. {TESTER* Because I suggest to you, and I

think the opinions of this Court say the same thing.
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that jerisdic-tion does depend cn practicality as such as
anything else. In the Hatori case. Judge Weinste.in
makes the very point that you make, and he says in that
case there is no question as to the solvency of the
corporation, and that if it were an insolvent
corporation, or if it were a corporation that was simply
a shell for one individual, that would be a different
case, but. the burden is on the plaintiff to establish
jurisdictional facts.. There are no jurisdictional facts
of that sort here, and indeed none could be

est. abl ished *

I would like to take one moment to talk about
forum mnon-convenience, which Justice O’Connor and
Justice Marshall mentioned in the previous case. 1
think there is a case written 20 some years age by Judge
Friendly in which he suggested that the First Amendment
certainly has a constitutional role in cases of this
sort, hut he said, why not turn forum non-convenience
into ? constitutional doctrine and deal with it at that
point.

I would suggest to you that as a practical
matter there is a lot wrong with that approach, even
though logically it seems fine. In the first place,
forum non-ccnvenience, as the term implies, is an

inconvenient forum, and jurisdiction is more than a
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matter of convenience, as this Court has said many
tiroes®

As a practical matter, to assert forum
non-convenience, you have to come into the court, you
have to submit to the jurisdiction, and then you have to
try to convince the local judge that he is not a
convenient person to hear the case. That is not a
position a lawyer likes to be in very often. It is not
a persuasion that is very easy to accomplish. 1 would
say this is something that simply is not as a practical
matter a very good solution to the case, particularly
because —

QUESTION* Sometimes judges like to get rid of
cases.

MB. KESTEB; That happens, too, Mr. Justice
Blackmun, but not as often as one might like sometimes.
And further, forum non-convenience is — we have talked
about murky doctrines and gray areas, but forum
non-convenience is probably the murkiest area that
exists in the law. There are no rules practically fcr
it, and it provides no certainty. As difficult as the
jurisdictional cases are to understand, and I don't
think they are that difficult, forum non —

QUESTION* I can think of a few other murky

areas. We seem to encounter them every week.
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MR. HESTER: Right. 1 would suggest there is
no reason to create another one
I will reserve the balance of my time.
CHIEF JUSTICE BURGER* Mr. Ablon, you may
proceed whenever you are ready
ORAL ARGUMENT OF PAUL S. ABLON, ESC-,
ON BEHAI? OF THE APPELLEE

MR* ABLQH: Mr. Chief Justice, and may it

9 please the Court, I think Mr. Hester's presentation is
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indicative of the briefs that have been filed in terms
of the differences in the perception of the facts of
this case. We feel that a more thorough view of the
facts are essential to see exactly what Mr. Calder's and
Mr. South's contacts with California were.

First, Mr. Hester has referred to Hr. Calder
as an employee of the Enquirer. In fact, not only was
he the editor, but he was also the president of the
Enquirer and the second person in command. He in
deposition testimony acknowledged that he was in fact
the person who oversaw the entire functioning of the
Enquirer, including its editorial function. So, we are
not dealing with an individual who was just remotely
related or involved In the control of the publication.

Additionally, the evidence that was adduced in

the court below makes it clear that he also had
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significant involvement in this particular article. So
we have combined in Mr. Calder both the elements of a
general control of the publication and at the same time
specific involvement in this article, and that
involvement included awareness of the fact that Mr.
Engles on behalf of himself and his wife had denied the
truthfulness of the publication prior to publication.
He was also the person who had seen the page proof of
the article before publication, the evaluation of the
article before publication, ard in fact admitted — I am
sorry — and in fact had — was the person who could
have precluded the story from being published.

Additionally, he was the man who admitted
specifically refusing to publish a retraction when a
demand for such a retraction was made in this case.

S?ith respect to Mr. South, there is also, 1
think, a disparate view of the facts between the parties
in this case. The trial court, contrary to the
suggestion of Mr. Kester, and this is the trial court
that ruled against the appellees in this case, stated,
"In addition, Eeporter South wvisited California at least
once for purposes relating to the article."

Both the trial court and the court of appeals
reached that same conclusion, that there was a pretrial

visit by Mr. South to California with respect to this
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particular article, and as Mr. Kester has conceded, I
don’t view whether in fact there was such a wvisit cr
whether there were five telephone calls or 15, and I
think we have a dispute in the record with respect tc
precisely how many investigative calls were made by Mr.
South to California, the point being that the thrust of
the in vestiga cion was aimed at California.

Me feel that the fact that Hr. South and Mr.
Calder were employees has no bearing on the
jurisdictional question in the facts, in the
jurisdictionally relevant facts that are presented in
this case. Mere this the Keaton case, where it had teen
indicated had a great deal fewer jurisdictionally
relevant contacts, possibly the employee status might-
have some additional significance.

In this matter, however, it is clear that both
Mr. South and Mr. Calder were aware that the state cf
largest circulation of the Enquirer was California, in
excess of or approximately 600,000 copies, and in fact
that the Enquirer was a publication which proclaimed
itself tc be largest circulation of any paper in
America, and in fact, as the record before this Court
indicates, only 6 percent of the National Enquirer’s
publication was distributed in the state in which it was

published, that is, in Florida.
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So, California was the largest state, and that
was known to both Hr. South and Calder, and the facts
here are even more compelling. The article dealt with a
subject that were known to both Hr. South and Hr. Calder
to be residents of California, in an industry that
related to California, and clearly injury, if it were to
occur, would be focused in California. Certainly in
this case where you are dealing with celebrities of some
national reputation, a claim for injury in many, if not
all other states might be involved, but that is not
before the Court because there was no forum shopping
here. The lawsuit was basically filed in California,
where the plaintiffs reside.

Kith respect to the conduct of the defendants,
it is clear that both Hr. South and Hr. Calder are joint
tort feasors. -As Mr. Kester has indicated, it is our
belief that they could be subject to jurisdiction, and
the sole question before this Court is whether or not
the appellees who resided in California did nothing to
bring this attack upon them in that state and nationally
must now go to another jurisdiction, that is, Florida,
to sue two of the primary participants in this
publication.

We think that the case of Worldwide Volkswagen

in fact supports jurisdiction in this case. There was
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certainly no — the foreseeability of being sued in
California was well known to both Hr. Calder and Hr.
South, and in fact Hr. Calder had been sued in other
celebrity litigation involving the National Enquirer in
California and at that point did not even bother to
object to personal jurisdiction.

The intent here on behalf of both Hr. Calder
and Hr. South were clearly tc inflict wilful and
malicious injury to the plaintiff — I am sorry, to the
appellee and her husband in the state of California, and
we respectfully submit that the restatement, Section 36,
restatement, of conflicts, the effects doctrine, would
certainly be applicable and justified in the context and
facts of this case where you have wilful and knowing
intentional conduct not only causing injury in
California but aimed and intended to cause injury
th” re.

With respect to the difficulty cf suit in
California, we would submit that the added burden to Hr.
South and Mr. Calder to be sued in California is
certainly not as great as indicated by the appellants.
They have in fact been deposed in this matter, which
would —

QUESTIONS Hr. Ablon, what position would a

typical California Superior Court of Los /Angeles County
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take so far as who should pay the expenses for a Florida
defendant's deposition being taken? Mould the superior
court require the Plaintiff to go to Florida to take the
deposition?

MS. ABLOSs It is my understanding, Your
Honor, that it would be required for — we cannot compel
even a named defendant to come from Florida to
California for their deposition. Me would have had to
go to Florida, which we did —

QUESTIONi At your expense.

MB. ABLONs — at our expense. Now,
ultimately those expenses

QUESTIONi Are taxed.

HE. ABLCSi — might be taxable, but that
would be resolved towards — to the conclusion of the
case. In addition, in addition, we feel that the case
of Church of Scientology versus Adams is extremely
appropriate. That is the Ninth Circuit's decision,
which weighs and balances the minimum contacts and
jurisdictional standard in the context of a libel case,
and there the court indicated, and again, the court !
indicated that the contacts would basically turn upon
the knowing foreseeability of the defamatory article
causing injury in a particular state, namely, the state

of California.
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It has also been referred by Mr. Kester that
suing the individual defendants rather than the
corporate entity allows them to have a certain
detachment, and 1t 1s 1n fact that detachment that we
feel is appropriate to eliminate, as has been suggested
by the court, the —

QUESTION* I thought he said — he was stating
as a matter of fact that if your corporation which
employs you is a party to the suit, but you are not, you
have a certain detachment that you lose when you are
named a defendant yourself. 1 don't think he said that
all personal — all persons ought to have a right tc
that.

QUESTIONS 1 understand. Your Honor, but 1
think that a malicious and intentional wrongdoer sight
not be entitled to that detachment, that in fact maybe
1if is the people at the Enquirer, for the Enquirer as a
corporation could not itself do anything but for or
through the people who work for it, that in fact those
people not be permitted that detachment, that they irv
fact, their wrongful conduct he on the line, so to
speak, that they be answerable for their conduct.

It is in fact Mr. South and Mr. Calder and the
other employees of the Enquirer who publish the articles

which may and sometimes do lead to libel litigation.
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It seems that in terms cf, again# considering
the practicalities cf the situation, that the”e is very
little additional burden with respect to the individual
defendants. They will likely be represented by the same
counsel. It is very frequently the case in libel
litigation that there are insurance companies involved
in terms of providing counsel and at least a certain
degree of — a certain degree cf coverage, at least with
respect to compensatory damages.

Turning tc the First Amendment comnsiderations,
we feel that it is inappropriate to add an additional
obfuscation to the already somewhat confusing and at
least hard to articulate jurisdictional standards. The
First Amendment is amply considered through these
courts' prior precedents in Sew York Times versus
Sullivan and its progeny# and the chill which this
litigation might cast upon individual employees was also
considered.

It seems to me that the proper and primary
focus of whether or not these employees should be
subjected to any chill if any there be by virtue of
being subjected to suit in California is determined by
the substantive law of whether or not employees can in
fact be sued for libel. That law — we feel that that

has been determined. The substantive law says they are
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responsible. Why should we now engraft upon standard
jurisdictional analysis another burden for purposes of
evading jurisdiction?

Going back for a moment to the authority
stated in the restatement, Section 37, the effects test,
we feel that the effects test clearly is being applied
if this Court is going to apply it in this case to Mr.
Calder, who we have acknowledged had no direct contacts
in terras of telephone calls, wvisits, or anything else
with California. If this Court will apply that
principle to him, we feel it is the clearest application
of that principle, for of the various situations to
which the effects principle ccnld be directed, that is
the one which — that is the one which basically has the
strongest support with respect to this Court's prior
precedents.

There can be no unfairness in subjecting
someone to jurisdiction who has intentionally directed
his wrongful conduct at a particular state.

With respect to the fiduciary shield doctrine,
sc to speak, the appellants here are asking this Court
to in fact enshrine that principle, a principle which
insulates employees from jurisdiction because they are
employees and because acts which they have committed in

the course of their employment may in fact — excuse
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me. Acts which, they have accomplished in the course of
their employment somehow don’t count in terms of having
any jurisdictional significance.

QUESTIONt Mr. Ablon, on the effects test
which you ask us to apply, do you think that there would
he jurisdiction over a writer who never entered
California at all and made no telephone calls at all
based on simply the foreseeafcility that the article
might be published there?

MB. ABIONs Tour Honor, I believe that that
would be the case. The only question I have with
respect to the way in which the issue were posed was
whether the issue might be published there. It s»ems to
me that where it is known that the article will be
published there, or at least there is a reasonable
probability that that will occur, I se-e no reason why
someone having no direct contacts in terms of physical
contacts, visiting, telephone calls, sending mail, or
anything of that nature, should not be subject to the
jurisdiction of the court.

I might also add that that response is given
considering the facts of this case where the article is
aimed at the particular jurisdiction in terms of the
sub{'ect matter of the article, the residence of the

plaintiffs of the article, the knowledge of the extent

36

ALDERSON REPORTING COMPANY, INC.

440 FIRST ST.. N.W., WASHINGTON, O.C. 20001 (202) 628-9300



10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

and breadth of tbe circulation of that article within
the jurisdiction.

QUESTIGKs I suppose if it has a big article
about someone in California, you could expect to sell
more copies in California when that -- in the issue in
which that article appears than you might ordinarily.

IS* ABLOHs I would think so, Your Honor, and
T think that is directed in the Church of Scientology
case. That is that one can reasonably anticipate more
injury in the state of residence. If there can be said
to be a state where one's reputation resides, it would
certainly be primarily or at least predominantly within
the state of residency, and because of California being
the state of residency, one could also anticipate that
the interest of the readership will be largest in the
community in which the plaintiff happens to reside.

We think that there are some severe problems
with this Court's finding some type of due process
insulation or guarantee cr protection for employees cf
corporations. The fiduciary shield doctrine which has
been advocated by the appellants is one that we feel has
very shaky both precedential and logical roots, and in
fact one can hardly consider or believe that if Hr.
Calder and Hr. South were not employed by the Enquirer

but somehow engaged on their own, and could be held
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responsible for certain acts in California, why should
the fact that merely because they are employees of the
Enquirer they somehow be mystically insulated from
jurisliction ?

QUESTION* As a matter of substantive law, and
I suppose this would depend on the law of California,
ordinarily an agent is not insulated from personal
liability because the principal is liable for his
conduct also. Isn’t that correct?

HR. fiBIOSs That’s correct as a matter cf
substantive liability, and here we are not — we may not
be talking in terms of agency, because cf the element of
punitive damages which may be interjected. That is, the
law would be that if in fact Hr. South or Hr. Calder
engaged in wrongful conduct not authorised by the
Enquirer, it is conceivable that agency principle might
not apply., but certainly then the intentional wilful
wrongdoing of those individuals would equally subject
them to substantive liability.

I would also pose to the Court the problem of
in effect utilizing different jurisdictional standards,
and that is really what is advocated here by the
appellants. They are advocating a different
jurislictional standard for the media because of First

Amendment considerations. They are advocating a
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different jurisdictional standard for employees of
corporations rather than the corporations themselves.
We feel that the standard jurisdictional analysis should
be applied, and when that application is made in the
facts of this — in this case, jurisdiction over both
Sr. Calder and Sr. South is clear.

The cases for which — which are cited in
support of the due process restriction on subjecting
employees to jurisdiction for acts they committed in the
coarse of their corporate employment we feel are largely
inapposite. They generally deal with the situation
where there is an effort to impute jurisdiction by the
corporation — I am sorry, impute jurisdiction from the
corporation- to the employee where the employee cannot be
shown to have in fact had the contact himself, even if
it was as an agent cf the corporation with the
jurisdiction, and under these circumstances, we have no
problem with at least suggesting that in fact there may
be a more serious due process problem.

Where, however, the jurisdiction is premised
upon the acts of the individual, as is presented in the
facts of this case, then it seems clear that those acts
should be counted for purposes of jurisdiction over that
individual. If that individual is not responsible or

liable for whatever the wrongdoing might be, then the
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substantive law is sufficiently adequate to ensure that
they will not be subjected to any substantive
liability.

QUESTION* You don’t think the printer, for
example, would be liable? Or would be subject to
jurisdiction In California?

MR. ABLQN* Well, Your Honor, we would
certainly —

QUESTION* Suppose it was printed in Florida.

MR. AELONs If it were printed in Florida, and
assuming that the printer had no knowledge specifically
with respect —

QUESTIONi Well, he knew exactly what was in
the magazine, what was in the paper. Re read it.

MR. ABLON* 1 think that is different, because
the printer does not have a responsible part in the
publication, and certainly in the publication of this
particular article. Furthermore — And I think with
that notion of responsibility gees the notion of some
element of knowledge of what is going on and what is
going into the article. Certainly —

QUESTION* What about the newsstand man in
California?

MR. ABLON* I think. Your Honor, the same

would be applicable, and I think that is covered under
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the substantive law. I don’t know that the newsstand

man would be responsible substantively if it could be

determined that in fact he had no knowledge of the

defamatory contents of the article or anything with

respect to this publication which would suggest that

articles contained in it are frequently or regularly of

a defamatory nature.

A

QUESTION! Well, what about a newspaper in

California that repeated the

Enquirer?

statements in the

SB. ABIOS*. I think that might be a different

situation, lour Honor, and 1

difference —

think the reason for that

QUESTION! Well, it would be, wouldn't it?

NR. ABLONI I think so. I think if for no

other reason that they are in effect republishing the

libel, and they are doing so
obligation to make sure that
meets the standards that are

libel and the constitutional

where they at least have an
what they are republishing
set forth with respect to

parameters. That certainly

would not be the case with respect to someone who has no

knowledge with respect to that.

There has been some reference in the briefs

with respect to whether or not the conduct here was

intentional, or whether the conduct here was wilful, and
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that in effect the appellants — I'm sorry, the
appellees are stated to have assumed and the court is
stated to have assumed that there was intentional
wrongful conduct.

We submit that under the facts presented here,
the wrongful conduct is made out clearly by the facts,
at least as clearly as one could anticipate with the
understanding that a publication and its primary
employees are unlikely to admit intentional wrongdoing
in the libel context, but given that parameter, we have
here an article which on its face is at least horrendous
and possibly worse.

We have a telephone call made by Hr. South,
and we think that this particular call may have more
jurisdictional signficance than the other investigatory
calls which he made. Prior to publication, Mr. South
telephoned the appellee and her husband, spOI;e with them
at their residence, spoke with Mr. Engels at his
residence, and in that telephone call read the article
to them approximately three weeks prior to publication.

And at least with respect to that call, it is
our position that it may well be more jurisdictionally
significant insofar as the complaint herein alleges not
only libel and invasion of privacy but intentional

infliction of emotional distress, and that call may
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well, like the telephone call in Brown versus Flowers,
the case in which this Court denied cert last term, in
fact may have constituted the operative conduct with
respect to the tort cf intentional infliction of
emotional distress.

Just as a matter of conclusion, let me just
state that we think that the facts of this case do not
— it is important to consider what this case does not
present. It does net present a question, as suggested
by some of the amicus briefs, cf self-employed, small
authors of bocks or local publications being — having
their employees subjected to jurisdiction. It is not
concerned with mere employees, that is, insignificant
employees being subjected to jurisdiction, but rather a
president, an officer of the corporation, and the person
who actually wrote the article and investigated the
article.

This is not a case dealing with a publication
which did not hit home and in which the publication and
its employees were not —

QUESTION: Isn't it a case about the author of
a book that he gets published, and the publisher
circulates it around the country? How about the author?

HR. ABLOYour Honor, I think that case

would be distinguishable because one would have to look
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| at the ccmpetencs of the bock What did that anther

2 foreseeably anticipate?

3 QUESTION: L.et's assume a man wrote a —— an

4 author wrote a book and had these very allegations in it
5 that are in this case, and he sold it to a publisher,

3 and the publisher sold it wherever he could.

7J MR. ABLON: I think if that author had reason
3 to believe that the publisher would sell it wherever he
g could, or would sell it specifically to California, and
1Q knowing the contents of that bock, there would be every
11 reason and certainly no unfairness.

12 QUESTION* So this case does concern that kind
13 of a person.

14 HR* ABLON: That kind of a person it would,
igYour Honor. We don't think it deals with the type of

10 person who could not anticipate that California under

17 Worldwide Volkswagen was an appropriate forum to

1A anticipate being hailed into court.

19 QUESTION * Do you have anything further, Mr.

20 Fester?

271 ORAL ARGUMENT BY JOHN G. KESTER, ESC*/
22 ON BEHALF OF THE APPELLEE - REBUTTAL

23 HR. KESTER: Yes, Hr. Chief Justice.

24 QUESTION: Mr. Kaster, I assume you will

25 address the effects argument.
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10

11
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14
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21

22

23

24

25

MR. KESTERi Yes, sir, Mr. Justice Powell.
With respect to the effects argument, that was one of
the three bases on which the court of appeal relied for
its decision in this case. Causing an effect in a state
is a very mushy basis for jurisdiction. It has been
applied in a limited area of cases, mainly product
liability cases. In product liability cases you have a
very definite injury. You know whom it happened to,
where it happened, and it is easy to measure, and you
have somebody who is essentially setting something forth
in interstate commerce who knows that it could cause
harm some place or who should be forced to be careful to
ensure against —

QUESTION. You are not suggesting that one who
knowingly publishes libel doesn’t anticipate harm, are
you?

MR. KESTERs I a® saying that metaphorically
we can say that a libelous article is launched and
causes harm, but the harm is much more difficult tc
define, and in products liability cases, Mr. Justice
Powell, ve have a different standard of liability which
matches the different standard for jurisdiction. Re
have

QUESTION; But doesn’t that cut the other

way? When you come down to the standard of liability in
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a First Amendment case, you have Hew York Times and
Gertz that afford very substantial protection that
perhaps isn’t available in a products liability case.

HR* KESTEBi But X would say exactly for the
two cases you cite. Hr. Justice Powell, Gertz says that
you do not have strict liability in the First Amendment
area in libel cases, and yet in products liability cases
that is exactly what you have in the law of most states,
a very high standard —

QUESTIONS But net in all states.

MB. KESTEBs In most states. Your Honor, and
in the states where those cases have come up, cases
which have never been reviewed by this Court, indeed.

It is a very simple matter for plaintiff to allege, as
the plaintiffs did here, that this was intentional, this
was malicious, this was harmful, but what this Court has
always asked for are jurisdictional facts, not broad
allegations in a complaint.

Certainly this case applies, as Hr. Justice
White mentioned a while ago, to an author. The decision
here would apply to authors who get sued, and I take it
Mr. fiblon is saying, well, 1t doesn’t apply to anthers
who don’t get sued, but every author who gets sued is
going to be facing a complaint that says he acted

maliciously, wilfully, with the intent to harm people,

46

ALDERSON REPORTING COMPANY, INC.

440 FIRST ST., N.W., WASHINGTON, D.C. 20001 (202) 628-0300



10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

and so on
If effect is carried to that extreme, then all
the limits on jurisdiction for individuals in libel

cases are essentially eradicated.

I would mention that this Court from at least
the time of International choe has also recognized that
individuals are not the same thing as corporations when
you are dealing with the auestion of personal
jurisdiction. When you have got a corporation, you ara
immediately faced with the question, where is 1t,
because nobody can see a corporation. It is an
incorporeal presence. It is a jurisdictional
construct. An individual, you generally knew where he
is, what he is doing, and the individual has some rights
under the Constitution that corporations don't always
enjoy.

QUESTION: When ?n individual, Hr. Kester,
wh-n individuals and a corporation with which they have
a relationship are joined in the same posture as
defendants, do you think that makes possibly some
difference on how the individuals are treated?

HR. HESTERs 1 think that we have to do
exactly what Kr. Grutman said and what this Court has
said. Hr. Ch>->f Justice. We have to look., as the Court
said in Hanson against Penckla, at the contacts of each
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defendant individually and say what were his contacts in
the case, and in. this case these individuals did net
have those contacts.

It is not necessary to decide this case even
to reach the First Amendment, because this is not a
close case. This case can be decided under the standard
jurisdictional principles of the Fourteenth Amendment as
they have always been applied, and what we have here are
individuals. I can't improve on the language of Hr.
Justice Fehnquist in his dissent in the Eeloti case,
which I —

CHIEF JUSTICE BUBGEB* Thank you, counsel.
Thank you. The case is submitted.

(Whereupon, at 12*%01 p.m., the case in the

above-entitled matter was submitted.)
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