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1 

2 

£ R Q l li 

JUSTICE We will hear ar9u•ents 

3 next in £ner9y Reserves Croup aqainst Power and 

' Li9 ht. 

5 Davis , I think you may proceed wh enever 

8 you're ready . 

7 ORAL ARGUMENT OF CARY W. DAVIS , ESQ . 

8 ON BEHALF OF APPELLANT 

9 KB . DAVIS : Think l' :>U , "r · ::hief Justice , and 

10 if the Court please : 

11 rhe central issue in this case is whether or 

12 not a Kansas statute k nown by its framers as the Kansas 

13 Na tura l C! s Price Protection Act , is in violation of the 

1' contract clause of the United States Constitution . 

15 There is no ar9ument in this case t hat this 

18 particula r Kansas statute does impair t wo natural 9as 

17 purchase and sales contracts between Ener9 y Reserves and 

18 Kansas Power and Liqht C:>apany . is also no 

19 question that this impairment occurs from five to six 

20 Ye!rs , and not only does it incur -- not only does it 

21 prevent £ner9y Reserves from receivin9 a substan tial 

22 portion of the consideration that they would have 

23 received , it also prevent; it re=eivin9 its 

2A contracted riqht of ter•ination if it could not receive 

28 t he •onay that it was supposej to receive under the 

3 
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1 contract . 

2 Kansas Pov er and Li•ht Company's ansver to 

3 this impairment is that it violates -- that it is vithin 

4 the reserve police power of the State of 

5 Underk the decisions of this Court in Home 

8 Buildinq anj Association v. Blaisdell , United 

7 States Trust v . the State of Nev Jersey, Allied 

8 Structural Steel v . Spannaus, this Court set forth 

9 certain tests of reasonableness, and also that the 

10 statute •ust be of a character justifyin9 the use of the 

11 police power . 

12 The points that I vant to make are four, and 

13 thse are that in the first place, these contracts vould 

14 not have been entered into without these pricinQ 

16 provisions that have been impaired . 

18 Seconjarily, I want to point out that the 

17 i•pair•ent to ERG , Enerqy Reserves, is severe . 

18 Thirdly, I'd like to point out that this 

19 statute has an extremely narrow focus , is very limited 

20 in its application. 

21 And the fourth point that I want to make is 

22 that this statute serves no broad societal benefit, and 

23 in fact, does not solve any emerqency or any supposed 

24 e•eroency that it is supposed to solve . 

25 The facts in this c ase 3re that in September 
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of 1975, after months of negotiations, the parties 

2 finally agreed to the terms of these two contracts that 

3 are involved . These are what you call long term natural 

• contr1=ts . One is for the life of the gas field and 

5 the other is for the life of a gas processing plant . 

6 They have 1 dur1tion of 20 to 30 years . 

7 fhe t wo pricing provisions that are involved , 

6 t he first one is one that says that in the event tha t 

9 there is a price ?rescribed for the g1s involved that is 

10 higher t hao the pr ice that is being paid under this 

11 contract by any governmental 1uthority , then that new 

12 price as prescribed by government would be the new price 

13 under the contract . 

1• The sacond pricing provision th1t's involve d 

15 here is what is known as a pricing redetermination 

16 pi::ovi sion. It ' s in the and what this does, it's 

17 every t wo years , Energy Reserves is entitled to come to 

16 KPC.L and say that we want our price redetermined. lie 

19 want it rejetermined on the bl.sis of what is being paid 

20 for other gas in the State of Kansas under like 

21 con tracts . It's i pricing provision that is designed 

22 t o , during the long term of these contracts, to assure 

23 Energy Reserves that it is always receiving a price that 

24 is akin to the m1cket pric e. 

25 QUESTION: Hr . Davis , may I ask you whether 
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1 the prices un:ler the contract here hai increased under 

2 that second clause before the Kansas passed 

3 the act ha ra? 

DAVI S ; Yes, Justice O' Conner , it did . 

5 Tha price in::ressad at the first opportunity in 1977, 

8 and it increa sed from $1.52 a million Btu to $1.77 a 

7 million Btu . 

8 

9 

10 

11 

Km-hmm. 

An:! thst vas vhen? 

KR. DAVIS : In 1977 . 

JOESTION: Does the ac t retroactively apply, 

12 t he Kansas act, to --

13 

14 apply, 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

KR. DAVI S : It definitely does retroactively 

and the Supreme Court of Kansas so held. 
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The other c r ov1sion in t ha :'d 

2 lik• to call to the :ourt's attention is mnat's 

3 th• inte n t crovision ; ana intent provision 

4 specifically o r ovidas the poin t of t wo prica 

5 escalot1on provisions to orovide =RG durin; 

e o f t ha contract the increase in tha 

7 ;i11s price . 

e I mant to Point out also th at t h•s• crice 

9 escalation p r ovisions are not automa t ically upon 

10 £ price escalation occurs unoar one o1 these 

11 oricing provisions , tnen K?tl is ooli;atad to ;o to 

12 Corpora tion and saek its to 

13 through a ll or a part o f any price increase under 

14 either one o f these provisions. And this KOtL did when 

15 th• first price incraase came 

1e then has the obligation if it can'+ 

17 it passed throu;h, th;i n K?tl can either say me ' re 9oin9 

18 

19 

20 

21 

22 

23 

24 

25 

to buy this ;as and take it ou t of our :rofits , or they 

can tell En•r?y Reserves me couldn 't get aoproval to 

oass it through; therefore, we're not going to cay tne 

increased prica . th• Raserves ls 

option under the contracts to tarminate if it does 

not receive this increased orice. 

What happen•d atter the 197- or 

£ af ter the 1977 tha 
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1 ?olicy Act of 197a oas£ad . Tris 3ct authorized 

2 and prescribed D for ;rs , which 

3 is wha t's i nvol vad he r e , than t he prica t han 

' It t ha t on 

7 As ! tne th•n appliad twice , once in 

8 De cember of ' 7a and onc9 in 

9 

10 

No tr in; wa r e 9oin; on in 

the le;islatura abou t to oo this . l l'd on 

11 25 , 1979 , six af ter t his first 

12 price incrazise have bean duo, ti-is p3rticul11r lCt 

13 wes pa ssed . And what t his oorticular statu t• does , it 

14 prevents aith•r one o f t hese clouses comin; 

15 into ope r ation l and i t also prevents Energy Rise r ves 

18 from exercising the ri?ht of i f 

17 it doesn't ra c•ive ona of thase price 

18 ::uESTICll ; Davis , if you ws r a correct and 

19 your client were a ll owad t o terminate its 

20 wrat i::ric1 could it no"' diar9a undar the Natural :ills 

21 unde r th• sect!on would control the 

22 orlCIH if you were ri,rt? 

23 MR . JAVIS : There would be t»o 

Jn• woula be under t his lSC£lation pr ice 

would be t h• Saction 1J5 orice the 

s 
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1 is -- Cor;r•ss wren trey 

2 th> ·.ctural Gas Policy crer t ed a soeci•l 

3 for ;as th3t 

4 The otngr orice provision of cours e 

6 control woulo oe this price 

8 which is a market pricQ 

7 

8 

9 

not apply? 

CU!:ST!ON : Is it clacr that Sect i on : 09 would 

Yo ur under the ;ct 

10 1s on> of they sry that T<k•s tra 

11 statute reascnabla is in lieu of ;ettin; the 105 

12 pr 1c• or the orice that we're en t itled to 

13 contract , a mzi rket price, thllt we •H t the 109 price . 

14 This Section price o f cou rsa <> scecial 

16 cate;ory o f pricing that was set forth by the Natu r al 

18 Gas ?olicy Act . It is a substrntially different orice 

17 than the Sec tion 105 or1ce which is prescribed for 

18 natural and it ' s a different pr1ca t han me would 

19 r•c•1ve under competitive condi t ions. 

20 

21 

22 

QUESTION : ''dif f erent • you mean lowor? 

MR . JAVIS : Yes , 

QU:S TION : 

Your totonor . rt definitely is. 

if the contract --

23 contract what price could you 

You Your if we 

2l5 h11ve 11 contr&ct? 
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1 Ye! . Well , t hct -- suoposa 

2 suppote the contract wcs in f orce you wante d a 

3 pr i ce and the utility sDid we •on't oay 

4 it , c.nd you w•ll, W9 will th•n our ootion 

5 tc c<>ncel tt>• contrc-ct , so no contr<>ct . \lhat tnen 

5 l!ou lo you 

1 MR . JAVIS : The or i c• would be same. It 

5 would b" 

;UESTI ON: The pri c• would ba by 

10 the Fedar<>l <>ct . 

11 

13 

14 

15 

)AVIS : aould be tre lOS 

;u:STION: And no t th• 109 orice. 

JAVIS : tto t the 109 price . 

Well, but th• Section 105 orice 

18 applies to i;as that's unde r contr•ct, ri1nt? 

17 

18 

HR . OAVIS : That's correct. 

QUESTION : i sn't it your position th a t th9 

19 ,.s would not be under contrac t ? 

20 MR . JAVIS : Your Honor , it wouldn 't 

21 diffe r9nc• bec•use th9 marke t precisely 

22 price as the 105 price . 

23 CUESTION : Well , but if it's not undar 

24 cont r ac t and if 105 doasn't apply , claarly 102 would no t 

25 apply , so ••oul dn 't 105 apoly , anc1 if to , :Jfouldn't you 

10 
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2 MR , )AV!S : Your wonor, but these contrrcts 

3 we r e undsr contr11ct 

4 Well, bJt your position , as I 

5 under stand , in this Court is tnat the contri!lct c'o•Sl'I 't 

1 arguing that the gas -- that tne contract doe3 apply, 

8 aren't you? 

DAVIS : We ' re that certainly t h• 

10 contracts do and that ue 're entitled to the relief 

11 afforded to us under the 

12 QUESTION : : see. 

13 The relief you could get is 

14 be frea o f th• contract . 

15 MR . OAVIS : Absolutely , Your Honor . 

16 ; u:STICN : And so if the utili ty !aid sorry, 

17 we won't pay tne contract prices, your maximum 

18 is to have no contrac t. 

HI Then we could 90 out and Sill our 'IR • iJAVIS: 

20 9ll s in tne intra --
21 :u:STICN : To anybody you to . 

)AVIS : To anybody •• wanted to . 

CUESTION : would it be subjoct all to 

24 th• Ya s Policy Act? 

25 'IR• )AVIS : No, Your Honor. It aoulo only be 

11 
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1 subJ•ct to tra oric e as forth tor Section 

2 105 <;as . 

3 

• 
8 

8 

rn 5ect i on 109, wouldn 't it? 

:uEST! vN : That's t h• ooint . 

HR. OAVIS : $9ction 105 applie s to that 

7 under contract a t the time o f t h• N? tura l Gas Policy 

8 This <;as was under con t ract . 

9 

10 

You ' r• ''uas unde r 

11 th• pr i ce inc rg a ; es . 

12 I wan t t o poin t ou t, Your Hono r , t hat t>,e 

13 Sec t ion 109 price is a vastly d ifferent price than this 

1• Sec tion i o; price of t he market price that would be 

15 ob taine d . As a ma ttar of f ilct , KPtL at la n9th 

18 ta sti fie o len;tr concernin<; t hese contracts in 197; 

17 be f ore th• Kansas Coroor ation Com,.ission , and of t he 

18 thin9s t ha t thay said was th•t Ener'y had a 

19 ri<;ht • t that time t o alte r na t ively not sal l us <;as f or 

20 uut sell it t o t he city o f Wichi t a tor SZ. 04 . Th• 

21 p r ice that would beco'!le effective on Cac embe r 1 --

22 

23 i:oo . 

24 

2a 

CHI:F JUSTIC: SURGEQ : We 'll rasumo there at 

HR. Your Honor . 

(Whareuoon , at lZ:OO p.m . , tre 2as 

lZ 
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1 recessed for t o be r esumed z t l:OO th Q 

2 day . ) 

3 

4 

5 

8 

7 

8 

9 

10 

11 

12 

13 

14 

16 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 :l<'vis . 

A=TERNCON 

(l : OO o . rn.) 

CHicF JUSTICE BURGER : You mc.y continua, 

S JRAL JF GAqy •· :s:., 
8 ON --

7 MR . DAVIS : Thank you, Mr- . Chief Justice, 

11 l.f t h• Court ole•se: 

9 Cn this auestion I want to Just 

10 cl•r-ify one ooint , ind that is tn•t under- Section l , : , 

11 is tne section that c.ppl1es to intr-a;tate gis 

12 under the Natur-zil Gas icy Act, that provides is 

13 in effact that you ;et th• Section 102 which is a 

14 price substant1•lly hi-;iher than the 109 price ; e1nd it 

15 also says that th• •ff active thing is having l contract 

18 in existence on th• effective o•t• of the act, ahich was 

17 )tcember l, 1978 , and thiln it •lso applies to a.ny 

18 successo r contract . And under Section 101 

19 QUESTION : Well , what about the time when 

20 isn't any 

21 

22 

Your r'm sur-a th"t there 

QUESTION : It's irrelevant. If a contract 

23 axpires , it's irrelevant because it was covered 

contract on tha of the act, 1s that it? 

OAVIS: A -- a success -- Your 

14 
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1 

2 

3 

' 
15 

e 
7 

Hono r. suceasscr cont r act is a con tract would 

:cm• e n this contract 

Ye ah . 

JAV ! S : -- Wzs t • rmi natad , and it wculo 

net naed t o ta betwewn t he sa"'• part1es, examola. 

::ucS T! ON : 
: 

)AVIS : I just -- and also on this 

15 Question I want to point cut that the Section 

9 109 price 1 5 vas t ly dif f e r ent from the 102 

10 pr 1ca . : t's about a dol lar a mlll1cn ri;h t new. :n 

11 197f, ncwavar , 1t was 30 cants a 

12 3TU , and it has i;ona up .uitn inflat i on . 

13 Cn t he cf inducement, a "'amber cf the 

1"4 Soard of Directors and o ffi cer Kansas 0 ower and Light 

115 Co.,,pany test1f1•d at lengt h in 1975 t ha t these con tracts 

115 would net have b••n •ntareo into except for t hese 

17 ascela ti on provisions . He also tast1f 1ed that th• pri ce 

18 cf 9as was going to increase everywhere , and he Blsc 

19 t•stifiea concerning ths fa1rness of t hese ccntrr.cts , 

20 a nd tha t ha poin t ed cut En•rgy 

21 ooticn t o ;ell its at tim• ra t h•r t hzn i 1 . 53 zt 

22 S2 . 04 . The i z.04 pr1ce is substant1ally the sa"'• pr1e• 

that existed under t he Na t ural Policy in 1978 , 

Decembe r 1, 1978 . In other words , the price that would 

215 b• afforded to :RG under its ecntrnc t wi t h this first 

15 
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1 price increase that•s preventad is subs tantially the 

2 s""'e price that KPtl testified !RG could have its 

3 )as for three years earlier. 

4 This act is also bad and tne 

15 st<inopoint t h<it l t is axtremely ntrrow !n its focus . :t 

8 cove r s only six par -- something less t han six parcent 

1 all the 9£5 produced in 

8 less tnan 10 ::>arcant of th& gas consumed in Kan!as . 

9 app lies only to contracts t hat have these type of 

10 provisions whic h you woula find in a 

11 contract . 

12 the re ar• indaf i nite orice escalator as 

13 to fixed price escalator clauses . A f price 

14 escalator clause could in fact result in a much 

115 price , iind t ha t is certainly not eauitabl.- . And , ag<1in , 

18 it applies only to contracts that uere ex3cuteo be fore 

17 April 20th , 1977 . !t 11pplies only to contracts that a r e 

18 of lon;i ter111. 

19 QUESTION : Well , Mr . Javis, certain l y tha 

20 has some ri9ht to target a particular araa 

21 o f parceivtd danger or prob le.,,, doesn •t i t, without 

22 the rul9 that for that area 

23 ac ro ss the 

215 just1ficat1on , Justi c1 Rehnquist , for Jus t out a 
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1 

2 

3 

4 

6 

hC1v1r.; a few types cf 

There's no rtasonsble that : can tnirk of 

for out tht sl particular contracts end 

it to t r 1s p£rticular g3s . 

: think possibly corst tring these 

8 i s 1t really doasn't serve th2 

1 that it's supoosed to s2rva . who t he s avin;3 fr om 

8 t hi! Qcis? On the testimony be fore the committaa 69 

9 percent of the ;as t h<lt K?&L - - KPtl buys ;oQS to other 

10 utilities; it for in<'ust,.ial uses ; 1t 909s for 

11 to t hemselves f or t he generation of alectr1ci t y . 

12 so th era is no real f that 

13 benefit goes t o any of th e people who Ci r• supposed to be 

14 bene fitted by this act . As -- just to Quote t he 

16 report that recommended this b ill to the 

18 leQislatura, it would provide modicum relie' to 

17 peopl e who have the naed for utility use of t his ,as . 

18 It's just extremely limited in nature, and its narrow 

19 scope totC1lly condemns it . 

20 CUESTION : t h9 =ederal act set ci eeilin; 

21 o,, the pr i ce of this gcis? 

22 

23 

24 

26 contract . 

)AV!S : Yes, Your Honor , it d1d, which is 

QUESTION : And despite any provision in the 

l 7 
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1 

2 

MR. JAV!S : That is correct, Your Honor. 

t hat be 

3 unconstitutional? You don't claim the =ederal act was 

4 

6 MR . JAVIS: No , sir, Your Tha contract 

8 clause just c.pplias State action , not to Feder?! 

7 

8 

action . 

QUESTION : 3ut if there were som3 -- you don't 

9 think the Federal act is vulnerable at all undlr 

10 provision of t he Constitution . 

11 MR. JAVIS : I personally do not , Your Honor. 

12 I t li ink it's intarestin9 to contrast the position of 

13 what was 9oin9 on with the Na tural Gas Act whan the 

14 Federal Power Commission was re9ulatin9 things and this 

16 Court , for axampl9, in the PerO'ian S<1sin Area Cases 

18 wrera the Federal 9o varnment was re gu lating price 

17 escalation provisions . They pointed out tha t one of 

18 -- one of the things that provided some eQuity to the 

19 matter w<s th9 fact t ha t even there where the Fed2ral 

20 government was action, the ca rt -- Fedaral government 

21 th3 parties could tha contracts. 

22 They d idn't have to continue to sell tham at these 

23 prices . 

24 And , of course, this is one thin• that 

26 th3 in t his case . Not only must continue 

19 
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1 

2 

3 

to sall its •t far it bar>ainao 

Tor , bu t it can't ev9n th• 

;: U: ST! 0 II : -- did -- is a pre1motion 

4 issue hare? 

5 

8 

JAVIS: Your Manor, the Section :': of the 

Gas Policy Act orovidas that the stat9s 

1 enact lower pricas for p r oduced in the stata than 

8 t hat prescribed by the act. It's not manda t ory tnat 

9 t hey co so , and it's not invit•tion that t hey do so . 

10 Ther• is a ou,stion -- in ore of t ha amicus 

11 br iefs in ouot1n9 history it =as oointed 

12 out and believed that this mas a cedir; of the 

13 I nters tat e and that this Sec ti on not 

14 only provided a right in t he states to prescribe a rate 

15 for intrastate gas bu t also for interstate gas . 

18 JUcST!ON: 3ut even if it did , it wouldn't 

17 reach the contract clause issue . 

18 

19 

20 

OAVIS: That is correct , Your Honor . 

QUcSTICN : It just would a commarct issue. 

MR . 'AVIS: That's exactly but that's 

21 -- that's -- if corract , that •akes this 

22 statute even worse , becaus• not talking -- it's 

23 Just that much sm&ller percentage of th• gas that you'ra 

!t's Jus t that much smaller of gas that 

25 could be re9ul11ted, and it makes lt th£t much '!lore 
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1 

2 

3 

4 

aiscrimina t ory ; in oth9r wo r ds, wher9 you just out 

i nt r astata and t h9n you just pick ou t a o f 

trat intrast<ta gas to r egulation . 

CUEST!'Jt\ ; did the -- did the 

5 court rely on tha f 9diral ac t as tr2 

8 operation of tnesGt clauses? 

7 llQ. JAVIS : You r Honor , it did not . I t 

8 strictly on the Kansas ac t, and it's only the Kansas 

9 act t ha t precludes th3 o f thes9 two price 

10 provisio ns . 

11 C:UES T!ON: Wi t h resoact to your point about 

12 k i nd o f chopping up tha market and i t's Just small 

13 pa rt of the market , doesn' t tha teoe r<il scheme work in 

14 somewhat the same way by differentiating be tween new gas 

15 and old gas and puttin; a lower pri:e on the old gas? 

18 

17 

MR . DAVIS : Your Honor , it also di fferentiates 

with regard to int r as t ate gas . As a matter o t fact , 

18 un de r the legislative history cf t he Na tural Policy 

19 one of the t hings t hey doing was 

20 the prasent intrastat1 contract thare they were 

21 dea l ing with an area whe r9 -- where , for one, t he gas 

22 would b" coverGld by contracts th<:t •uere not re<;ulatec! . 

23 And that ' s why they sat up, in -- sat up a special 

24 for 9as prior to the and sat 

25 price that wEs to tre Section 102 

20 
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1 

2 case t he ra h<s -- tnere' s no tn<t the 

3 p1 rt1es would not hav9 9ntered into thase out 

4 for orovisions . is no 

8 QU9stion t hat has bean substantially by 

8 Kansas st•tuta. There is no cuest ion it is a 

7 

8 

II 

10 

11 

sta t ute that is axtramely limited in scope. And 

is no Question and as I say , possibly t h e worst oart 

of the st a tute is t here is no f 1n d1n9 that it 

sarv9s any b e nef it t ha t is supposed to be 

Cne the amicus b riefs, for 

12 for was to the af f ect th £t t hey had no way o• 

13 knowin; what relief, if any , 1us bein; affordad to t he 

14 people who might really need some help result of 

18 i ncreasing p ri ces . 

18 

17 

18 

111 

20 

Thi:nk t:iu . 

CHI:F JUSTIC: vr. Kelsey . 

CRAL ARGUM!NT CF W. KELS!Y , !SC ., 

ON BEH ALF OF THE RESPONCENT 

(cLSEY : Chief Justice , and it 

21 please t h• Court : 

22 The on • issue necessarily b•fo re the Court in 

23 tnis case is the constitutionality of state 

2" na tural gas price controls. The Natural 

28 ?rice ?rotection Act to th• 

21 
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1 of the Nm t u r al Gas Policy Act which was si;ned by th 9 

2 ? r asident four ago t?dEy . 

3 ae f or9 I my however , ! shoula 

4 lika to claar up question t hat Justice White out to 

5 

8 I hope you ' re clearin; uo 

7 question , no t tha answer . 

8 (Lmu9h t er . ) 

you for correct i ng mg, Your 

10 Honor . I ' ll try to ;ive you a clear ans'.ller . 

11 

12 

CUEST I CN : Wall , tha t 's all right . 

MR . : t h i nk Your Hono r incuired as 

13 this 9as cou l o r eceive if it ware to be sold in the 

14 in t erstate upon the exoi r ation of th i s con t rac t. 

15 Th i s is in fac t controll9d by Section lOS(b)(l) o f 

18 the Natural Gas ?ol icy Ac t so lon; as th i s contract 

17 r emains in ef f ect . When the contract expires by its own 

18 terms , it would then b3 what is known under the :-lG?A as 

19 a rollover contract under Section 106 of the Natu r al ;as 

W ?olicy Act . That section provides --

21 OUESTION : Would it be known that -- would it 

22 be classified wi!ly if ex,?ired by cancella t ion? 

23 MR . KELSEY : No , it wouldn't , Your Honor . It 

24 then be known as a successor contract and would be 

25 treated under 

22 
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2 

3 

• 
5 

6 

7 

8 

Wall , suppose -- supposa the --

supoose the ut ility , your :liant -- is t hat your client , 

the utility? 

MR. l<:LS:Y : Yes. Tha Kansas Powar and Li;ht 

C<>mpany . 

QUESTIJN! Yes. Suppos e the utility said 

we ll, you 've puroortad to increase the price. We just 

won ' t pay it. And then the pip9lina or the produce r or 

11 the other side of the con t ract sa i d we C3ncel the 

10 

11 

12 

contrac t pursuant to its t erms . Is t ha t an expiration 

or --

'<ELSEY : lljo , it isn't. Than any new 

13 contr ac t entered into wou l d be wha t is called a 

1• successor contract which is any thing but a rollover 

15 contract . 

16 

17 

18 

19 

20 

21 

22 

23 

2• 
25 

QUESTION : And what would that -- th en what 

would the controlling sec t ion ba? 

MR . KELSEY: The contro l ling section would 

105, and the p r ice that the producer could obtain 

under tha new successor. contract would be two di f ferant 

one , the Price Protection remains 

in effect , it would get the maximum the Price Protec t ion 

Act cillowed. It the orice protection act is not in 

affect , the producer could then r eceive for its gas 

whatever that former contract would have permitted, 

23 
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1 its t1r's have callad f or sJbJact to 

2 fe de ra l 

3 

4 

QUES TION : Um- hmm . 

If, llS I s t a rted out by 

5 t"e contract •xpired its own t•rms and it were a 

e rollover con t rac t , tha .,rice t"e producer could 

T t h • n receive undar t he terms o f Sect ion 106 »euld be t he 

e price bein; p•id durin9 the month in which t hc t contract 

termina t ed by i t s own Tha t would be the ce il in9 . 

10 Your Honors , Ener;y <•s• rves must overcome t he 

11 presumotion o • consti tutional val i o 1 ty to 

12 Drice Act is entitled . The and 

13 Li9ht Company will address thr•• issues raised by 

14 appellants in this appeal. 

15 First, the con tracts betwe e n the Kansas 

18 ano Light and tre aopa ll ant hava no t been 

17 

18 

substantially imoaired . Energy Reserves is 

exactly precisely what i t contracted for. It hlls no 

19 ri9ht to r e ly on other than the oric• federal 

20 The re f ore , t he constitutional 

21 O'ay b• •nded at this sta9e . 

22 Second, t he Price ?rotection 4ct a 

23 l•9itimate public purpose , and is the modaration o f 

24 3udden increosas in pr1ca f or a fuel vitol to 

25 agricultural aconomy tha welfare o f it s citi:•ns . 

24 
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1 

2 

3 

4 

5 

8 

7 

8 

9 

:nar;y trat 

constitutionally sat orices to its 

consuma,..s . Tht thrust of :ner9y •esarves ' 

saJ"'s t o be its specious trat thz ?rotection 

Act is la; i slation th3 

<<nsas ind Light 'nd othar 

distributors . The only baneficio r ias of this Orica 

Pr o t ection Act are the approximately two 

consumers of intrasta t e 9as in Kansas p;y , ctnny for 

10 penny, <>ll costs ? f tha i;;is they consu<"e . 

11 ls the of 9as paid tc pr?ducars, 

12 utilities are nothin; than a concui t o f do!lrrs 

13 from tha consumer t o tha oroduce r. In fc. : t , fo r the 14 

14 'l!onths ended September 30 , 1132 , 91 percant o f l(ans11s 

15 ?ow e r and Li9ht Company ' s ;as dep,artment 

18 a"'ountac1 solely to gas costs oaio to consuners , to 

17 ourcr&sers . 

18 Third , the l 9;itimate public puroose of the 

19 Pr ice Prot•c t ion Act has baen achievad on reasonable 

20 conditions wrich have ueen aporopriately to thQ 

21 ;oal mith 9reat deference to producars . 

22 Protection Act in fact st r ikes 10 0 Jf the 

23 avil perceiv•d by the le9islature by imposing prices 

24 which be1n da•med by the 

25 Reservgs' not been 

25 
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1 substant1ally for t»o specific reasons. !t is 

2 receiving 2xactly wh&t it contracted for , no more and no 

3 less ; anc is a controlled by both state and 

4 federal re;ulation. Sections 12 and 20 of thqso ;as 

5 su?oly contracts, resoectively , proviae that the 

8 contracts are expres3ly subjact to and all 

7 future state and federal laws . Thus --

8 

9 

10 

QUESTION : Well, Kelsey --

MR . KELScY: Yes. 

-- Su?oosin9 that in 

11 Structural Steel ctsa the contract between 

12 S tr uctural Steal and the pens1on trusteas hlld 

13 provided that it was subject to Dll provisions of s t ate 

14 law , or state and federal law -- a provision ! think is 

15 o r obably not uncommon in most contracts . you think 

18 that would have result•d in the Structural Steel 

17 case com1n9 out differently? 

18 MR . KELSEY : Your Honor, while I that 

19 this provision is uncommon in gas supply contracts, in 

20 answer to your Question ! think that the Allied 

21 Structural Steel not had an its 

22 contracts had ,>een su'>stant1ally impaired. !t mi;ht 

wall had other arguments , but it could not have 

24 argued that having incorporated th• state law into its 

25 contriicts that someho•» later than " future stllte l1>w 
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:ould the of t nat contract 

2 tru law . 

3 The ?rice Protection Act the --

4 I ask this aues tion in t hat 

5 Th• Kcnsas Commlss1on 

8 i nitially , it not? 

7 

8 

KELS:Y : Ye s , it did , Your Honor , 

QUESTION : eut und• r your of what 

9 it could be done , could the Commission now indeperdently 

10 of the fedaral act change i ts position wit r resoect to 

11 . tr9 escalation and hold it null and void, of no 

12 effect? 

13 You say that th• parties have wha t they 

14 con tractad for because tha stato reserved the ri;ht to 

15 rates , but having aporoved this clausa could 

18 the St 3ta of independantly of tna 

17 have revoked th• escalation ri;ht7 

18 KEL S EY : Yes, I think, Your Honor, the 

19 St ate o f KansaJ, either through the le9islature or 

20 p3rhaps throu;h the State Com:nission , coul d 

21 nave ourported to rave docl3rad these null and 

22 void . 

23 :;u:STI ON: Well , is there any ziuthor1ty in 

24 Kansas on that point? Can tha Supr•me Court 

25 KELSEY : the State Corp --

2! 
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1 :u:5TICN: Yes. 

2 MR . '<i:LSi:Y : co,. the Stat• Corpor<'tio" 

3 Conmissi:>n --

4 Yas. 

5 ·'IR . <:LSEY: Cealin9 wi t r th9 tar"'s of 

8 contrsct declaring tham null "nd void? 

7 

8 

CUESTI'3N: 

KELSEY: 

Yes. 

No, thera isn't, Your "onor , o;nd 

9 in fact , th9 State Corporation Commission when 

10 adop te d the order whieh recuires tha immediate and 

11 automatic of natural gas costs paid to 

12 consumers, in Docke t 'lumber 106-550 said in Aoril of 

13 

14 

15 

18 

17 

18 

19 

20 

21 

1977: "Since energy costs ara largely outside 

control of the utility, they ultimately must be passed 

through to the consumer, and an app ropriately designed 

clause is the most efficient method to th1s 

oass-throu<;h . " 

So the Commiss1on has not taken it upon itself 

to -- to renegotiate the terms of the contracts 

the p<i rtie s . These very contracts were subjgct of 

an extensive hearin; in 1975 before the St3ta 

22 Corpo r ation Commission, and the escalator clauses were 

23 inquirad into a xt ens1vely in trat hearing . And tha 

24 St a t e Corporat1on Comm1ssion author1zed the Kansas Power 

25 and Light Company to commence purcheses of gas under 

23 
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1 those cortrtcts , incluc:ng thosa t,rms. 

2 lcM of tne St•te of is those 3re 

3 Your Honors , it is our posi tion that 

4 Sas Polley ?nd tha ? r1 c9 Protac tion Act are 

6 ptrt of tha terms of these contracts. Thase 

8 Jere executao 1n an of pervasive re;ulat1on 

7 of natural by federa l and stat• governments. 

8 has re;ulated all aspects of natural ;a s for more 

75 years . The parties and fadaral law and 

10 1ncorpcrated them into th91r 

11 a contract incoroor3tes state that by 

12 d efinition is e of that contract , and 

13 ccinnot impair itself . 

14 The second specific reDson there's been no 

16 subs tantial of thasa contracts thDt energy 

18 q•serves has no r19ht t o rely on anythin; t han 

17 Sect ion 105 of the NG?A , and t ha t ls a price 

18 su?jact to riQh t to limit th• operstion of the 

19 contractuDl escaletor below that maximum price. 

20 The Price "-rotection Act merely represents 

21 exercise o f that speci fic ri9ht . 

22 :ner9y purcor ts to rely on 

23 for its claim to hi9h1r prices , and yet it cl<ims th• 

?r1ca Protaction Aet imcair•d 1ts contracts . 

25 that the contracts are subj•ct t o the Natural Policy 
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1 We do not however , :nargy 

2 subjec t only to the pric9 limitations of t ne it 

3 prafers to the exclusion of other , strin••nt 

4 limitations in th at act it does not prefer . 

5 ?r i or to the there no on 

e tha op9rrt i on of these indefinite pr1c& escalator 

7 clauses in the contracts . The 

8 placed t»o specific , limitations on the 

operation of thesa clauses . =1rst, Section 105 provides 

10 in no ev•nt escala tor clauses operate to 

11 oroduce a price 1n excess of NGP A l OZ 

12 orice . ?ut for this li:nit , :ner-s;y oesar-vas could today 

13 obtain a much higher price for its gas than t ha t Sec tion 

14 lOZ price. 

15 The second intended by Con;r•ss in 

18 Section 105 is the specific ri ght of Kansas to or-escrib • 

17 more strin;ent limitations on the ooo r a tion o• th•s• 

18 escalator- clauses . In response, and Oklahoma 

19 for that mi>tter , IH1ve modestly more stringent 

20 en the operation of these energy 

21 has, therefore , no ri;ht to cheer-'ully r-aly on 

22 and in fact unconditionally demand on• pric9 

23 se t by Congress t o the exclusion of the other. 

u ma ximum price se t by Con;ress wns to be subJtc t to 

25 fur-ther on those 
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1 :ner;y tnerefore, on contracts 

2 in the m'y not axceed th• crice by both 

3 condit ion s . Just -- trey may not , as t hey would 

4 it , Ju s t rely on one condition whicn would it 

5 h i ;her i ncentive oric, tor i!s old non- inc•n t ive 

8 Energy qeserves nas no as oefineo in 

7 NG?A provides tnat nigher p r ica for new 

8 well s . This i s 11 11 old gas wel ls dri lle d in th e • ;cs 

9 and ·6cs primarily . --

10 

11 

12 

13 

::uESTION! i t• s intrastat• ;as . 

'41! . i<ELSE Y! sorry, Your 

CUESTICN : !t •s also intr?state 

MR . KELSEY ! I t is indeed intrastate gDs 

14 subject to the terms of Section 105 which say the price 

15 o f that ;as is whatever the price is under the ter ms of 

18 your contract, but in nor t han in excess of Soction l OZ 

17 un less the st1tes f urther limit tra operation thosa 

18 esc11lato r clt.u ses . 

19 QUEST I ON ! Well, are you saying , in eff9ct, 

20 trat even had Congress not passed this which 

21 seams to t la subject of most of the discussion of tra 

22 :ase 1 that En1r9y R•s•rvas would be in no bettor 

23 posit ion ? 

24 

25 

MR . <ELSEY! :van i f 

CUESTI ON : 'r say in no worse position? 
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1 l<<. i<ELS!:Y : Even if Con;ress nad n? t passed 

2 t ne 

3 'lUESTION : If t ha hadn 't 

4 p0>ssed tha st 11 t u t e . 

5 MR . l\:LScY : It t he hcd not 

8 ?ass9d t ha lt•tute , t han in in 

T und3 r its price 

8 ' ':olator clruse that Oa vi s r •terrad to, i t s p r ica 

9 wou l d ha ve bean to a mr xi mum or1ca of th at 

10 Sec tio n 102 prov i dgd Ener9y could hav• 

11 pr?ducad t hrat that -- in ar9a that 

12 and 'le t tarms ?f contrac t s thDt we r e 

13 tor that pri: a , th<>t wer .. r ace ivin ;i ori cas . 

14 So , in f ee t, in November o f 1981 t her• was a 

15 priea re da ter m1nat1on under these con tracts. Tnere nas 

18 been l price increosa since 

17 CUESTI:JN ; Ara you t hat t he 

18 statut e had no effect on cner;y P.esa rv es 

19 anti t lad to receive? 

20 .... Q . KELS:Y : r t na d no eff ec t on they 

21 were e nt itled t o receiv3 • or th• re ason t ha t I 

'len tioned . It is only en titl 3d to raceive t he 

23 s t a t e l aw <llows it. 

24 In specific r espons9 t o You r Honor's Question , 

25 it is r eca1vin; ltss in all 11kelihooo than it would 
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1 been had the ?rice ?rotection Act not 

2 

3 

4 

5 

6 

o"en passad . In Ell likelihooa i t would today be 

receivin; the NGPA Section 102 prica for Novamber of 

1991 bacause these red eterm1nations occur two 

yecnrs . 

Sut instead , in 1931 in November, of 

7 t o t hat higher 102 price , the parties met , 

8 and as the Price Protection Act permits , redetermined to 

9 that NGPA Section 109 price . 

10 QUE3TICN : ! thought the 102 applied to new 

12 MR . KELSEY : 102 does apply to new 9as , Your 

13 Honor , undar the NGPA . 

14 

15 

QUESTION : 3ut this is old gas . 

MR . KELSEY : It is old gas, that is correct . 

16 And there i n lias th9 sense of tha structure of Section 

17 lCS(b)Cl) of the Natural Gas Policy Act . In the 

18 market th9re were various crices being o<oid 

19 in the gas-producing stat9s, none of them regula t ed 

20 tha s t a t as . Thare were high prices being paid in 

21 Texas . We hav9 contri!lcts as low as cents par 

22 Congress simply said the terms of those 

23 contracts are the prica -- is the price that you shoulc 

be paid . Thera were some escalator clauses in those 

25 contracts, and so Ccn gress said but in no event may 

:; 3 
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1 those escalator carry you abova l OZ ; the 

2 n• M gas price is an absolute 11aximum. 

3 

4 

QUESTION : ! see . I see . 

CU:S TION: Wall , isn't your theory ouito 

6 dif'erent frc11 th a t of the <ansas Supre11e 

8 

7 

K:LSEY: Cn the --

Isn ' t tna theory you're now ar?uln; 

8 fro11 that in wh i ch ti-• Kansas Suprema Court 

11 upheld t he act , the Kansas cict? 

10 I don't think Your 

11 ihe Kansas Suore111• Court addressed to 

12 i;i:o r ooric-t•ness of the t er11s and th• fact ti-at th• 

13 statu t e was direc t ed to a public purpose and tl-e like . 

14 Yeah , but t he Supreme Court 

15 obviously f elt to deal with the :ner;;y 

16 Reserv&s claim of of contract and 

17 it didn ' t go off on the ground that you ur;e we 

18 do , t ha t t he con t ract had a provision tha t said it would 

19 ba subject to all state law . It went th r ough a 

20 constitutional analysis . I unoerstand fro11 your 

21 argument that that raally isn't necessary . 

22 KELSEY : Your Honor , under the case of 

23 United States v . Matthews it's our 

understa nding that this Court is tho cour t the 

26 determines the reouirements for applying tne 
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1 

2 

3 

• 
s 

tast under the contract clausa. Ana cs 

Allied Structural Steel indicated , if there is no 

suastantial the inquiry may be ended • 

In summlry, Enar;y is receiving 

everything it contracted for at a price by 

8 state ana federal and navin9 received its 

7 

8 

9 

11 

contractual expec t ations , the contract 

inauiry the contract clause inauiry may ba endad . 

cu: ST ION : What about their thrt 

Your ;.,onor, th• ri;ht 

12 terminate is soecificf'lly conditioned in on 

13 

1• 
15 

18 

17 

18 

an increased orica . Absent an orice, is 

no right to terminate . It's as clear and simole as that . 

QUcSTION : You mean a contractually 

K:LS:Y : Yes . 

i;UEST I ON : And you're saying the 

19 wou l dn' t alloJt an increased price because the state law 

20 Jtf's to contrary. 

'111 . <ELSEY: ':xactly, Your uell as 

federal laJ/ above 102 . 

:iUcSTION: 102, yeah. 

KELSEY : Kansas• right to set natural gas 

Qricas is without question. Natural gas is a vital fuel 
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1 to Kansas . Seventy - five Percent o• ar2 

2 ;as . I t is the s i n;l• tor 

3 

4 

5 

8 

7 

8 

9 

10 

11 

12 

13 

14 

and production . 

that Kan s as set 

prices for natural ;as to o r ot•ct its 

:ustomers , its consumers . This inQUlry --

•dmission should end t he eonstitu t 1onal inQuiry o f 

pu r pose , because t he ?rice Pro t ect i on Ac t was 

in t endad t o and i t has t he effect of regulating t he 

orice t o consumers of na t ural oroducad and consumec 

i.n !<.ansz.s . 

Ener;y purpor t s to maka , howev•r • an 

ar;umen t t hat t h• ?rica Pr o t ection Act somahow 

t he Kansas Powar and Ligh t Company . Th" sta t a 

16 conclusions and oroers of t h9 State 

18 Corpora t ion Commission, as ! nave indicat3d , completely 

17 belie thct conclus i on . .i s the le1;i$latura knaw •nd 

18 concludec when it enac t ed this 1111:1 , ut i lities 

19 benefi t by an increased or cos t 

20 

21 

22 

of gas . That the t estimony o f the cna!rm!n o1 t he 

State Corporation t o le;isla t ian . 

23 under these pursuant to the Commission's 

24 iipp r oval o f these pricing clauses . we a r e passin1; 

25 through i n 1931 $137 of purcna!ad cost to 
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1 without rdd1n9 one srr•d of int9rest on t•e 

2 

3 

4 

s 
8 

7 

8 

9 

10 

11 

12 

utility's pllrt. pareent of cur rav•nues 

operations are marely pureras•d costs. 

Th• the trial court , llnd th• 

Cour t all bu t for 

Orica ?rotection Cct, pay th• 

hi;her new gas costs for thl old gas they »ere usirg . 

Tre legislature further conclud•d that absant the Pri:a 

Protaction Aet , bu rden of increased costs »ill 

passed on to consumers , ano tn a t savin;s to tros• 

consum9rs is reason to support the 

The pr•senee of the St a te Corporation 

13 Commission , th• Kansas Legal Services repr-esentin9 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

persons of low incom9 in Kansas in amici briefs to the 

court confirmed that the $128 million in gas cost 

rtduction5 wrou9ht by this law will b• r-ecaivad only 

the two million persons of the -- Z,400 , 00u peoole in 

th• state. 

CUE ST ION : Kelsey, what justification is 

trere for- the <ansas statuta to allow incr-eases un d•r 

these ino9f irit• clauses for old intrastat• 

;as in contracts •xecuted April 20 , 1977 but 

for contracts •xecutad be fore t hat date? 

MR. «ELSEY: Two specific Your 

"ton or . First, tne perceived that for 
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1 persons who had int r astate ;as to sell and who enterad 

2 into t hem after tha t data , April 20 , 1977 , when the 

3 °rasident annoynceo the national ener9y plan , the 

4 P•rceived that those oersons have some 

5 ;rea t er ri;ht to rely on a higher orica for their 9as. 

8 on the ?resident ' s speech . 

1 MR . Yes . On t he announcement of that 

8 nc: t ional energy i:llln . 

9 if the act COV8red contracts 

10 axacuted after that da t e and into tha future, 

11 of intrasta t e •as in Kansas who hao 9as to sell coulo 

12 conceivably receive a hi9her p r ice in the 

13 marke t for trat and it would t &nd to diminish the 

14 availability of 9as in Kansas . 

15 Your Honors , =ner9y Rase r ves has complained 

18 t hat the terms and conditions of this statute are 

17 unreasonably narrow . Kc>nsas' 9oal of moderating 

18 pric• incraases has been on very 

19 conditions , carefully tailored t o the goal, with 

W extraordinary deference to these v•ry producers . Jf all 

tha 9as bein9 in Kansas, only gas 

22 to escalator clauses hc:d the potantial for 

23 sudden increases concerned the lesislatura. Tha 

Price Protaction Act lCO of that gas . 

25 Yet , Energy Raserv&s complains the Price ?rotection 
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1 raachas zn vo lume of 

2 10 percent of in 

3 

4 

5 

8 

<i-nsC'ls. 

The facts ara 75 percent of all th1 9rs 

consum,d in is intgrstate ori; in 

tre of the legisla ture . all t nat 

7 interstatg ;as is ? ri ced , as a result of Nr.P A, r t or 

8 lower much lower tn• n in meny instances, t he 

Q price Set by (ansas for intr•state ;as . 

10 Sixty pe r:ant o f gas i" 

11 wn ich is in Kansas is not subject to tnese 

12 

13 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

escalator clauses . indic3ted that fixed orica 

escala tor clauses could t ake the price over lCZ , a n d 

therefore the statu te was 

The only contracts befo ra the legislature when 

it consioered this te91slation contrac ts fixed 

pr ice ascalator clauses of one or cents a ya8r , one 

pe r cent a year . Cbv1ously , when we"re talking Dbout 

kinds of increases p2rmitted here , they could never 

reacn t ne Section 10: price . 

Moreover , Natural Gas Policy Act itse l f in 

Section 105 has the effect limitin; the cri:e for 

intrast ata QDS not subject t o in 

iffec t freezin 9 the price to whot wos bein9 re ceived in 

real on the th9 lom , 
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1 So 1t's only 40 perc•nt of the in 

2 <ansas produced in which was subject to 

3 escala tor clrusts t he l•;islatura ;>ercaived the 

4 avil of sudden inc r easas in ;>r1ct . Th9refore , 

8 <rnsas re;ulated trnt , and it r e;Jlateo 10 ' 

percan t o f evi l . 

7 adop tinJ the oricin9 scheme o f tha NGOA . 

8 !t did so by sayin9 f or old non-1nc ent111e 

9 such as t he under these contrrcts , wa .iill allow t h• 

10 11p xi 11u11 1f your o t herw1sa call it 

11 the 109 ?rice , .i'iich ha;>pens t o b2 tha very seme 

12 or1ca as tha ori:e f or olo ;as DS set 

13 1n Sec tion 1 04 . It did so by saying bu t for your new 

14 Qrs , any wells t he s urface drilling o t which was 

15 co11menced on and zi ft er i'ebru ary l'i , 1977 , your co,, tr e>ct 

18 clauses 11ay escalate tha oric• t or trat ne.i on up to 

17 that Section 102 i n orde r t o encourage 

18 exolora ti on . No chllnge . 

19 It further said and moreove r, for low 

20 ;>roduction or well gas , as defined 1 n tne 

21 1n Section 103 , tl'le ;>rice Protection Act aall allo .. 

22 producars thrt very same ;as 

23 if you r for it . 

24 As Res9rves concedes , th• 

28 constitutionPl 1uthor1ty to set 
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1 w• tha Orica Protection -uc n 

2 less limitations on pri ces rre 

3 constitution;, l . 

4 interast in achieving goal . 

5 :n•r;y )eserv9s has in fact describad 

8 •coromi: pol!:y of tha as but Jn•n 

7 pol i cy is by the Kansas la;islature to its 

8 contracts , it complains t h?t th• scheme is 

9 unconstitutionally narrow and constitutes 

10 l • ;;islc:tion . 

11 The Kansas limite d price 

12 increases 

13 C:UES TI ON : Well , the complaint is t ha t it 

14 violates a sp•cif ic provis i on o f the Const itu tion 

15 li'11itin9 state Authority . 

18 And -- and ! ' m addressing '11Y 

17 comments, Your !oionor , to if tnere is in f act a 

18 substantial which we think t here is not, 

19 th!t t ha goal a clea rl y legitimate one , as the 

20 very goal was limiting sudden prica 

21 for old because it • roza the price of old 

22 

23 

interstate gas . 

OUC:STION : Well, that Just turns th4 

24 clause into a due proc3ss limitation. 

25 It meets -- !'m spaakin; 
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!t 2 

3 

4 

trilored a orleinq system . It rerehed t he it 

c:ould rel'ch . It"s of no benaf1t , none whatsoever , to 

5 tha rnd L1qnt 

8 Your Honors, if Orict -- if th9 contrrc:t 

7 clause has gny fltx1bil1 t y when vital intarests are 

8 served , zs :ner9y Reserves c:onc:odes in its reely briat 

9 i t must , • major gas - producing sta t e such 

10 mr1 imposa modest rnd restrictions on sudden 

11 increases in orice 'or natural fu@l it 

12 re;ulatecl for 75 y•ars. 

13 Natural gas is essential to the 

14 health and welfare of Kansas people , wall as t o the 

15 orincipal industry tha state, and ti-at "s 

18 This position is true 

17 tt-a supp l iers of ti-at essential soec1fic:ally 

18 those stata rtstr1c:tions a p1 r t of t he 

19 pric:e terms when t he pricing sys t em embodied in 

20 those restrictions is ona that Congress has found 

21 reason z bl e . 

22 Thank you . 

CrlioF JUSTtC: Co you have 

24 furthe r, 'Ir . !>11vis? 

25 J:iAL oc GARY k . ':JAVIS , 

4Z 
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1 

2 

CN !!HALF oc TH! --

;JAVIS : : just W?nt to maka a Qoirts, 

3 Your Honor . 

4 

5 

6 

7 

6 

9 

First off , this is fir st t1ma I ' ve 

heard t h is a rgum?nt t ha t the Sect!on 1 05 3"d tha Sect ion 

102 or1ce is any t hing di ffer an t . 

Secondarily, t hare is -- until this moment ! 

thou gh t t ha re was no ar9u:nent t nat our contrac ts 

be;;n i:np<iired . Look in 9 at oa9 e of the loo en dix to 

10 Jursi dicti,nal St a t3me n t , mhich is t he Suo remg Court 

11 Kansas decis ion, it says, ''The statute obv iousl y was 

12 intended and does impair the ri;hts of unde r t he 

13 contrc:icts. " 

14 with rega rd to this applicable laws provision 

15 that Mr . Kelsay h!s to>lked about, first ,ff, tha t is a 

16 s t andard provision that yo u see in almost avery 

17 contract . Secondarily, I see no way that it can 

16 pos sibly be construed to me an that it means t hat it's 

19 s ubject to invalid state la ws . And furthermore , as just 

20 a last point on th& i nte nt o f t he par tias under P oat 

21 applici!!b le laws provision, thera is the laist san tence 

22 th at says, "ln effect , notwi t hstanding any such 

apo licable laws , such applicable laws shall not prevent 

24 !ne r gy Reser ves from its ri ght tarmin<tion 

25 if it d1a not recaive the pr!ca i ncreases prowised by 
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1 

2 

3 

4 

5 

two escalation 

The provision, throu9hout case 

tried t o oicture itsal • as a btnevolen t 

institution . In tre in which they war9 

8 Co11missicn, t•,.1r vie• presictnt and r. '!19'11o>er of tl'>eir 

7 3oar d Jirec t ors testified len9t" · He t esti •ied 

8 if K?ol was not enti tl ed to enter into t"•!• 

9 contracts that they would lose th• vrlue ,f thair 

10 investment of $3 , 60C,OOO baciluse th1y lose the 

11 To say thet 

12 don't have a interast is rioiculous. 

13 Secondarily , KP&L doasn't think themselves 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

lihtn the 

pric• increast tri9;9red in 197e, they do? 

r.pol1ad t, tre Coroorct1on for 

to pass i t t hrou9h . T"•Y did same thin; 

in February of 1979 . Anci trey know as well as I do thDt 

these price in nowise automatic . 

! -- ! .ould ask th• Court to do 

other and that is to look at 

call it the Sac tion a of t"• ict. .lhat that ilct 

au t horiz es t h• to do is to the orice 

pro visions t o eny prica they up to thQ 

RQserves orice 

·-
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1 that lt to receive . .rat that is tnat 

2 tre le;1slatur1 hrs dela9ated to Kansu> 

3 t he author i ty to t o tolly avoid 

4 price that i n <<rs<s 

5 act . They've turne d contrac t into • ot1lly 

8 uni l ateral contract. 

7 you . 

8 

9 

10 

CH::F JUSTICE Thank you , 

The case is 

(Whereupon , at 1:42 o . m., the case in tr• 

11 ma tter 

12 

13 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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