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A this Court conchd d in Barrett v. United States, 

that statute un!M.Jbiguously f£lons such i responderct 

from receiving a firearm that has travelled in interstate 

corunerco. 

Tho ev14ence sup}:orting respondent's conviction may 

be summarized t>riefly. 

On July 31st, 1975, r.cspondent sold a .33 caliber 

pistol to a Fe1oral undercover agent for $70. At this t.U1a 

respondent stat 1 to the agent that he had reoeivod th3 qun 

following a bu glary in St. Louis and that in tho rec p.:tst 

he had had Md tra sferred other firearms. 

R Bpon nt et:\.pulated to the fact at trial that tt;a 

pistol had trav '11'1 in ir terstat cOl!llllerco, nnd also to the 

aat that he h 

1960. 

T o D 

ilrlprisonr.ient in 

That eta uto Jr. 

s punis able 

$ , 00 f n • 

On ap 

conviction. A 

t x 1 

ly '> r 

c 

b en previouoly con icted of a fela.'ly in 

trict Court sentenced respondent !:<> fiv years 

ccordnn01t with S ction 924 (11) of Titl >:vIII. 

c ole!lr that a viol tion of Sect on q12(h) 

u to five y axe im risonment, AM/or 

1, tho se·1 nth C!rcuit affirmed x·ospon ant s 

vided pa e , ho'-"&ver, conol•1 ed t:hat <le pita 

of so ic 924(a), os nd nt u 

lp to two in p iGO 

t s o nclu B b he ot l 
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respondent's rec ipt of a fir arm al o violat d 1202(a) 

of Title XVIII. And t.1-at provision carried only a two-year 

maximlllll penalty, although it also oarried a larger fine, that 

is $10,000. 

The Court of App04ls folt this overlap rr.ised a serious 

consti tutiontil question. Its dooision, ho\tever, purported to 

r oat on statutory ground.a. 

Judge McMillan dissented from the Court of Appeals' 

deoieion, noting th t the overlap between a five-year statute 

and a two-year s.atute were v ry OOl!$10n anong crilriinal statutes 

in Title XVIII, and th t tho government lu:a traditionally had 

tho discretion to purll1"e a def en1ant under of the applicable 

statutes. 

()VEST o 1 Do you think that'• analoqous to tl1e 

disoretion of 

degree ur er, 

manalaught r? 

MR, 

Ho or, and 

di cretion to 

p aeoutor ,.h th r he ehould cherqe first 

exa1rple, or oond degree rr.urder or 

D Ra I think it'• very analogous, Your 

foul'!d th that 

a y charge wi h first degreo murder or not 

to chaxge didn't violate the conetieution er raise con ti-

tutional iffi ti s, is al o imilar to the dicoretion that 

this Court uph 

di crGti of 

variou nt 

in r v. Hayea,.that i , t e 

to in plea ba g in ing d 

r. t i:dd v rio ount 
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QUESTION: Of course, here the differenc1:1 is, unless 

I mieunderstanl it, that the clc:ncnts of defense, at lea5t 

with respect to this defendant, were exactly the same. 

MR. Well, Your Honor, I don't think that's--

I think that's tbe Court cf Appeals oonclusion1 I don't think 

that's tru3 if looks at the statute careZuily. 

Well, I know, respect to other 

defendanto there might not ha\•e been--

MR. L'WA!fOER1 No, oven in recpe::it to a convicted 

felon, there is a difference in the CCll!l!leroe clauae ele!ll3nt 

botwean the tv.:> 'Jtat..:tBa. Po lowing this Court' o decisions in 

Dar:t>etf:, Bass and Scarborough, there's a diffjtrenoc bet Wilen 

l202(a), whioh al1owc defendant to be convicted if tne 

direarm h a ith r travelled in interstate cO!llli:ercc or 

affected i terstate ca:l:l!!!rc , wbareas section 922(h), the 

fi e-year the firearm must havo travollod in 

int rstnte o01t1oroc. 

QUES• Ofl Well, aga.n, .Ln this caB:l it wan ti ulated 

t the firoo h._d travell l in interstate comm rce. 

• R. L v DER1 That'n correct--

QUB TION1 so with roe aot to this defendant, ·he 

lo 1 nt are p eoiooly tl\e ea111 , aren't thay? 

u lik 

ion? t ere it a 

rec divist eta e, ae I remomhe.r 
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MR. LEVANDER: Well, it--riqht. And tllllw is Oyler--

Right. 

MR, LEVANDER: as well. There is--thure 

several decisions of this Court in which if one looks 

what the proof of the 9overro:tent is in terms of non-co!l.tested 

elements of crime, this Court has up the convictions 

under one or another or found that no leaoer included 

offensa was neoess3ry1 in and in Bishop and a aeries of 

tax cases, the Court noted th t even if Cangreso had ctcafted 

exactly id nti al statutes, that might be unusual, but they 

didn't indicato in the least that those kinds of :l.dentical 

tatutes would b<9 unconstitucional. 

And in those the defendant clai od that it 

was unfair, or that he was entitled to a leo r includoo 

offonse, in a 1 U3tio in which there was a felony--h '1es 

pro ecuted for a folony, but his exaoty conduct and hi 

xaot l nto u.d also pro\e a misdemeanor. 

QUEST 0 Mr. Levan er, as n all knol1, thero'c 

Le n JdcJ.inq al nd th c gr for quite awhile now 

proposed basic olesale revisio of the Pederal criminnl 

code. Would tha bill, if it's e er enacted, eliminate all 

the11e overlaps a d duplications, or of them? 

MR. Lr.v m R: Well, it ay eliminate sor;:e. lie :uvor, 

Section 1 22 o 143 --that'• the our ant d siqratio of 

the 111ajor revi of itle XVIII -contains both the rruivalo,t 
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of 922(h), the five-year tntute, and 1202, and also continues 

to have a five-year penalty with a one- and a two-year 

penalty for ths other, althouqh the fines are changed, because 

under the revision, is my undaratanding, Mr, Justice Stewart, 

ia that all felonies are puninh11blia by certain attr1clard fin 

QUESTIO.'l1 I would aoswne that in any oor:1prehenaive 

criminal code, an astute defendant could find somo set of 

feats which would violate moro than one provision1. 

MR. k'IWA?Oeth There e.re in Title XVIII, QO 

we indicate in the brief in a long footnote, Thero are just 

nu:merouo sections which violate--whioh ara overlapping to 

oithor some or 100 percent, 

Por instance, le u.s.c. 1001, which is the false 

at&tooonta sta u!e, overlaps with several other pi·ovia:lons 

both in xvtII and other titleo aonoernin9 ful c st te-

nta to various 9over nt a enoiea, 

QUESTIOL 1 An astute p o outor could do it at ea t 

a wall1 and t.'ui..'a the point. 

MR, Thnt's oorreat1 that traditiona ly 

th proll outor d th t discretion, and their divoretio:oi to 

ohon e one sta.u o or anoth r ia o reQter disorntion ill the 

• 

qovo nt' s v an t di 0 ion n:>t to chllrtie at 11 or--

The C< t 8 s atutor) d i•i whic ia baai lly that 

tlha defend 0 d t io ea bo h a two-y ar--·h 

two-year pravi 1 n and th five pro ision, h myc y 



q9t the two-- tence, w • of 

statutory conotruc ionz the pri ciple !Jllplied repeal, 

lenity, and avoidance of con!titutional questions. 

Tha·-it is well established in the caaea oft la Cour 

that implied repeals are disfavored in the 1 .w, and only r.. 

the two statutes in question will be clearly repugnant to C'." 

another will this Court hold that one statute has impliedly 

repealed another. 

Howover, hore, ve cl arly do not have repugnant 

statutes. The otatutea viewod as a wole cover very diff r n .. 

qrounds. A• th Court noted ln B 110, the two statutes 

very different kinds of people. 

For instance, in the five-year atatute, fuqitive 

from juot.lce ancl addict11 a covered 1 and 1n tho two-yea ... 

statut you I" ve 1 ec;al l 11, ex-citisen l, and other "'O p 

which e not oov in tl fivo-year 11tat11tc • 

Moreovor, as I point d out in response to Ju t:t ... 

Stewart• s que11tion a moment ago, the co:mnsrce cl u1111 1 J 

the two et tu• a are quite di ferent and th3 • are alao 

differences t.n th concS ct ich i• prohibt d. Th fi 

statute on .,:io to roctipt of a firearm, cl! reas tile two-

your atat11te g 

An'5 11 

t at t t 

to tran 'X>rtation and 

a bo ou 1 -

0> yo t11nk l B • 

d be ff! i nt 

c; L n. 
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sentence on t e facts? 

MR. LE"vANDER: On these facts? I think that the 

answer would probably be not, Hr. Justice Stevone, I think 

that for instance in the Eighth Circuit recently :here wac a 

decision called Wriqht in which ceztiorftri was denied r centl•1 

in which the defendant was convicted on both receivinq under 

922(h) and ho wns alBO convicted of transportation unde: 1202, 

AJ:d in that sort of cirownstance, I think the govern-

cent would arg.lo, and did nrgue, that consecutivo puniehnent 

would be f D i l , 

Not o lly are implied rep ale disfavored, but 

normally one think th t an implied repeal involveo 

two n which is enacted after another, Here, 

ho vor, tho t five-year statute nnd t1 

two-yoar etntu e - ;ere en ote a the sllll!O tUne. One i.le rv 

nd the other s Title VII of th Cbnibus Crima Centro Act 

and Safo Street Act of 19 8. 

And i le very difficult to understand how it is 

poa iblo that t tea w i h ar enacted at the • 

t could pos i ly be an plic repeal of one or tho other. 

d indocd, th Congress wh h enacted both tatu 

shortly therea t r re-enacted both ctatutoe with difforinq 

r lt e in ti GJ Control Act of 196'3. 

And a t tilne the s te ape-if cally 

considered rai q the fiv -y ar tat te to be ten-ye: r 
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axinum penalty, thio provision was luter deleted in 

conference. 

i::ut Congress is cleorly awat'e of ·the two statutes, 

treated them aa separate statutes, and enacted and re-enacted 

them, and obviously under t.and them to be self-effectuating 

and separate titles. 

The principle of statutory on 

which the Court of Appeals relied is the princi.pl•t of lenity. 

And it is true tltat -re a er statute is ambiquoua, this 

Co:irt has oftel stated that it will be construed to benBfit the 

defendant. 

Hcire, h<:nr3Ver we submit there is no amb.:.guity 

\fhatno':lver. T e's c rta!nly no ambiguity as t:o tho conduct 

prohibited. e Court ao stated. in Barrett. 

And a .:o tb9 penalty, 924(a), without e:cception, 

provides whoev violates a provision of this Chapter-·and 

section 922(h) h five-yeur statute, is part of that 

ahaptcr--may b unishable by up to five years impriaonnent and 

$5,000 fine. 

There i no cross-refora ce or any indic tion of an 

exaoption in tha Btat:ute. 

Section l.!02, i:.he two-yelf.r atatuee, on the othor 

hand, both aetn d conduct ana 

aay , anyone wt do a thi• co duat ah 11 be b • to 

two years impr nt and ax $10,000 fine, 
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And it also is very unl:l!lbiquoua, :utd -t-•fran its 

structure and its lanquaqe it app ars to be just a self 

contained statute1 the penalt1 junt applies to th>se violations 

that are oet forth in the two-year atatute. And there's no 

crocs-reference in that statute to the five-yaar statute. 

Moreover, the leqislative history indicates that there 

is no ambiguity here, and that Congress clearly intended that 

the fivo-yenr statute and the two-year statutao ha prosecuted 

end enforced s parately. 

The t o-YIJar otatute was ldded as an cmendment in 

the legislativ process to th Omnibus Crime Cont:rol Aot, and 

Senator Long was tho spon or of the two-year statute. 

H at t d that this 1tatute is not intended to take 

anything fro , but rather to ndd tu, quote, tho e.tisting 

ponalties 

statute. 

d 1visions of 'l' tle IV, that is the five-year 

And ag 1.n, tho legislative history of tho Gun Control 

Act, which wa t aeoond aot that was paosed by Congress in 

1968 concemin th ae natter• ahmrs that Conqre tre tcd tho 

two statut s 

Aot. 

It v:i 

parate parts. 

·atel , in 

d them as 

Pinal y, I WO ld 

par ts title o tho Gun Control 

parate parts1 '!:he lnn9uag'3 ouqqests 

t t t tha Court of l\ppeal 

ugqeated that allowing a def a t to be eantenc d to five 



years when hi conduct also violnted a 

would be an absurd result or an unfllir reault. 

12 

Eat I think that this Court of Appeals decision and 

analyais may create th3 results. For example, the 

Court of Appeals, in footr.ote fivo of its dec:ioion, refused 

to address the quevtion1 ffhioh fine provision of the two 

statutes would apply. 

Now, the five-year P<Jnalty statute carri1s a $5,000 

fine1 tho two-ye r statute oarriee a $10,000 fino. If t ia 

tho doctrine of lmplied repoal that is applicable -well t en 

eominqly th 111, 000 qreator fine that's found ir t:ha b10-

yen.r statute wou d be tho applicable one. 

If it tl1e dootrino of lenity that's controlling, 

thon aec:iingly i· would be the $5,000 fine that's founc in the 

fiva-yoar stet t • 

Q o 1 tr.,ot was the sentence actually 

the puni 

this case 

nt tu lly impo d, by the district court in 

HR. ND Ra It w o a five year penslty; the 

maximum. 

TI ' Aa:d no fin ? 

• LE fl) Rs Ar_ o fine. That's why the oou t 

a id it d d 't e to h tho--

lJ STI And yo agzee it didn't? 

HR, L RI That's oorreot, 
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But th t--the fact that it didn't indicates--? mean 

that question raises some serious proble?ne. 

I think another absurd result that might reoult from 

this decision is that Section 922(h) (1), under which the 

respondent was prosecuted and convicted, applies not only to 

those who have b en of a felony, but those l t-o were 

under indictment for a felony. 

There is no s11ch equivalent provision in the b10-

yoar statute. Therefore, n defendant who wes under indict-

ment at the tim he rccaived firearm could otill get the 

five year penalty, but a day later, when he convicted, the 

penalty, maximu penalty, would be limited to two years under 

the Court of App nls analysis. 

A third xim that the Court relied on is the xiii 

that where poaei le the court should construe statute to 

avoid a serious c stitutional question. In t e government's 

view, there are n? serious con titutional questions here. 

But i any event, tho avoidance of a const·itutional 

question is onl possible where th statutes in qu4 stion may 

be fairly read i lt rnative fashions. 

H re, h re jus , a I said with regard to th 

maxim of lenity, th re's n mn>iguity, there's only one reading 

that's fairly i le. d this 1., in we in v. 

esaley, in t ort f a t a ion, t.he Court nnot 

a oid con t o a q t 0 ' h y ust f t. 



Turn . .ng to the quo6tion of constitutione.1--the 

underlying con£titutional que tiona, aa Y've indicated, the 
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two statute•, llthough in application in this ease have similar 

proof involved, they are vury different. 

The &ecpe of the two statutes, the person's activi-

tie•, and the eonmeree elauao element are very different. 

And indeed, as this Court recognized both in Baas and in 

Scarborough, it may well have been that it 

was enacting, in the bio-year otatute, a statute along the 

lines of Perez, thaL is, a stetute not requiring individualized 

proof of co::imerce clause juria11ction in each and every ease. 

And i'l Jfar e.s tho Congress thought that it was 

doing that, t:W'o statutos wore very much as 

to their Co rce clause n xua. 

After t e decisions in B&ns, Barrett and Scarborough, 

they're still d f o e t although the is not quite as 

great. 

We .t: oned before hat ttie government t as always 

sugqoEted, and th a court has al\1uys fol lo\ ed, that the prose-

cutor hao large d sorction in chnrqing and a statute 

urder which to pr an.ut or not proa5cute a dafondent. 

In pa1t th11t disc etion io baaed on the constitution 

itself, Artiel ection 1 of ti- n titut on, a'ld h 

dootrino of th 

he 0 

ration of powers 

l non that pros discr tion 
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indicated in l!lld Oyler is where the prosecutor 

exercises his dicer tion on the basis of erbitrary or uncon-

stitutional faotoro, such as race or religion or gender or 

&or.tething of that nature. 

Thero'o no assertion in this case that there are--

that prosecuticn was bn&ed on any of those factors. 

But look:l.ng at tho record, one can well 

imagine why the prosecutor chose to pursue revpondent under 

the five-year Be had been convicted of murder in 

19601 he had a very long r cord before then, some 20 other 

prior conviction of oo e oort or other, including, I think, 

a felony conviction for rioting in 1962. And shortly after 

he had been relealJ d frora prinon following hie murder con-

viction, he was zc eodinq to apparently sell quns, trade in 

9uns1 not only qun in question, but he mentioned 

that he had thor guns in the recent past and had trans-

ferred those as well. 

So the question beco.,ea where could possibly 
• 

statut s hich have different 1 !l!Snt!: be unconstitutional, 

where they are c e r. And the conduct prohibited is 

clear1 and the nalty orovided for of the two statutes 

is quite clear, nd there is no xception made undar either 

statute. 

The t 0 pp B a e pendent uqga t that 

the two at tutee re id nt cal. An - would ubmit: that 



even where the statute• ar0 il"entical, there 11oulc'! 'be 110 

unconatitutionc• violation as long ea it was cloer that 

Con9resa intended thero to be sepnrato statutes. 

16 

'.!'his Coutt has indicated in Bell and in other cases 

that the major limitation on--conctitutional lim1.tation on 

Congroao' po-.rer .o enact separate otatut:Eis wit..1 different 

penalties or set for a crlminel is Ei9hth 

Amendment. And there'g certainly no clcJ.m hero tnat these 

statutes the AmcndC'"!nt. 

It is arguable, I suppoee, that if you had iden:ical 

otatutes that there might bo som3 aort of due proc,ss violation 

in teri:ts of • Ho v r, the due proceso notice line of 

cao"'S en:s o f 'll mainly on th c:i:iduct prohibit:ed. .l\nd 

h re, the conduct prohibited i£ very clearly prohibited1 it's 

prohibited by tl:o statuteo, not juet one, uith reqcrds to 

respond nt. 

A d tl' e is lees reaso for the criainal ln to be 

so precise in tl' penalty provision in the sense that, or 

instanco, t2: ki appinq st tut rovides that a defond nt 

who is conviotea t ddn pp nq may b - Y be punish:?d fro 

anywh5rc from o r.prt nment, 

so it's cl ar that that ltind of--and that's atat.ite 

has not be n hel as unc'>nstitttio al. The of th 

otatutory rovie one. 

H re, t.t s a much -evou iarr<>Wer one, it' fro o 
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to five, or if it' under the tw y ar stntut , fro z ro to 

two. 

Lastly, I would point out that there's no unfairneos 

to defendants if they're pr.osecuted under one statute or the 

other. If a defendant's conduct constitutes some horrJble 

acts or is in of strict punishJaent, he can qet more t'1an 

two yea.rs under the five-yenr statute. If he iv lucky enough 

to have beon under tho two-year statute, tnat'a 

fortuitous, and he only qeta tho mnximum two yo&ra. 

And that kind of fortui toua rcy t.'11• Court in 

Greqg against said did not violate the constitution. 

And those def ndantv \those conduct is pu!lishnbla by 

less than two years will rec ivo .less tna.n two yearo under 

bo'l;h statutes. 

I would like to re erv the remainder of my time if 

t ere are no fu ther qu stions 

MR. CII!F JUSTICE BURGERr Mr. Bellows. 

ORAL 0 CIIARLES • BELLOWS, ESQ., 

ON B 1'L OF THE JIB PO ENT 

MR. B LLO S: Mr. Chief Justice, and Justices of the 

Si£preme Court: 

Sectio.1 922 (h) is n ve?'l severe and strict statute. 

It doeon't ake y difference ho long the in erotate 

co or:ce took p as in ca , it took pla 30 y a 

ago prior to th ::i h WC ar d with a er 
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It doenn't mly differonee whether or not he had 

been previoll!(Ly con-..•ictcd of an offenso in which he got probetion 

Once he'd been convicted of a felony, then ha within 

that statute. 

922 hns ll hiator/ way back to 1933 where practically 

the same etatut:e wns involved in the Federal Arms Act. Later 

on in 1968 it tas included in the Omnibus Crine bill. And 

it covers situr:tionc where a defendant is under ae 

well as being c.onvicted. 

Now, this may crcnto a problern. 

none of these havo surfaced, and I think they're 

going to b£gin. 

Supposing you had a where a man wa1 convicted 

u der this ), and later on the other casa in which he 

was under indict:Jr.ant he wa what do you 

It refers to fugitives. It says from 

er! • at re e talking about? Parking tickets mny 

be a c i.la • Abandoning a wi o may be a crime. You have 

another provision reforrinu to those adjudicated as montcl 

defective , now : c n t imag.ne charging a mental Jefecti o 

o recei ing a m. I'., never h ard of a case such as 

this. 

But thio wa t ded th s tut thLs us 

bill was int nd to pr a. It oould have been 

simple thing to hnve sa d, nq other things, o on r 



the of 21 o 

a gun . 

4 yoa B 0 e 
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11 eceive a gun, or Eell 

I think that kind of provision would ha·v3 really 

brought down th incidence of crima in America, bu1; Congress 

didn't want to go that far. 

Now we have the a endment of 1202. Thill wa:J a 

last minute--lost minute a nd ant. Senator Long cnrne along 

with an amendme 11:, and he was l!eked if it •Alas u 

for the bill. And all he sai was, they did 

m aninq the c 

nothing fro th 

d d a q d j b, but my 

ill. 

good jo 

ndr r e 

He could very wall h ve said, this is or io no. an 

runendment. And o e offer i·. nd there a nc-- hore'o 

no conver ation .:h re' no de ta about it 

changes. 

Ar.d there re 

a a those co vi e of crime I r firs to It in 

thooe discharge ro the A Services under distonor ble 

condition; o 

books. And it. 

cit zenshi., 

d y that wil l!r c if thls 

wh t v r no c 

ains on the 

lnit d s ates 

0 ST 0 I 11, ar-. y s gc tinq her 'a 

thing constitut ll t 

discharged from .:he 

nf rm abont he 'lrov1sio 

d F-o c un r di ho 

I ea h io a 

that sGriou: co d r t on o t 

bout 

condit o 

hi• t 



to whethe or r both f th o titu on 1 • 

In addition to the prob em we have he'"e of two 

statutes, wherein the sam crimo subject& the offender to one 

sentence of two yPnrs and the other of ifive years. 

QUESTION. Weo your client--in there nny that 

your client wa£ diccharqed under conditio G? 

MR. EELLOWS1 No I'm juot pointin9 out--I'm juot 

pointing ou::. ecme of the problems. 

OUESTION1 Just running through tho 

MR. BELLOWS1 In both of these ctatutes, You1 Honor. 

Now the Court of A eal snid that the 1tatutes mey 

ti. void for va9u ncss, ond that they violeted due proc as of 

law and equal protection of aw, nnd 1tpplied the rule of 

lenity. 

Nov t.h Solicito G ner 1 talks about my client hn.v-

1 g be n previc ly cor f ho of ense of murder. 

ea thin would if h t b<en convicted of ur er. 

The young asitt&nt Unit d St t • Attorr.ey would have 

indicted h m too under the 9 2(h). They rarely ever u e the 

1202 when they b ·in9 in the il n a man who sold a qtn or 

bought a qun. natural incli 1tion of the pro ecutor is, 

I will dra t an indictm nt oh rq him und r the more s ere 

statute. 

h re re en t th So i i or n ra 

call d my attentio to n If o t o town ich a d oi d 



Karch 2Bt:h by 
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nit d Court of App. l• for the 

Dintrict of Columbia, wh-re t:ho dafendMt was found quilty 

of two statute , one--the sentence, cnrrying e 

five-year sentence, and one of two years1 and the1 appl:led the 

rule of le!lity. 

Now ths qovernment nrquo11 there's no ambiquowmess 

about the stetub3s. And they use an extraordinai;• example. 

He says, what's dll)biguoun abo\tt five years? What's ambiguous 

tlbout two year1? 

Of cour , if you h d only one one statute, 

all by itself, it isn't al!biguoue. And I don't sny that t:he 

words have rui all by themselves. 

But h n you put th two of them toqethor, you have 

an ambiguous a tlc ion. Who has a right to tchooce, w1ore 

it's the Dlllllll of not t ro d ffercnt offo •• a or one 

included in t:h other1 but va ha e two Slll!la offennos. 

Ghou t:he prosecutor have the right to chooac the 

one that carrio the haraher en nee? 

QtraS ION1 W 11, I the prosecutor has ao:ne 

discretion in ouing whet er to prosecute or not? 

KR. D .LO fS I Yea' Your HOnor. 

QUES'IQN And is e is any worse in d g1-ee? 

m. n r..r.o 1s 1 Ye•. As n old timo proecouto , I 

did it many tis 

deci6e to 

• t ouli! c oo 

or no to pr 

a paptioular 1 ctio 1, or 

cute 



..:2 

ut wh re you h v two ectiona, both re latinq to t le 

sal!le crime, Md tho prosecutor says, You, Mr. A, I'm going to 

charge you with the eection that calla for a five-year sontcnee1 

and you, Mr. B, another I'll charge you under the 

section which carrion a sentence1 I cey there'e 

somsthinq wronq i th it. 

QUES7IONr Well, he could aay, I'll you, Mr. 

A, but I' r.i not going to ch11%9e Mr. B. 

tEI.LOWSr He could nay that. 

C"UESTI ••r Ia there enyt:hinq wrong with t.'lnt? 

R. r .LOWS1 No, ho could do that. He coulo ay, 

I won't ch rqc you. 

ut if he• o qo.tng to uec thai: sec'l:ion, ha• 11 got to 

atiply it equally to all persons charge with the offenso1 if 

he's qoin 1 to \ i • Now or c chc.rqed with a five-year 

eentencs, d en w th a tro-year uantemce, has he tho right 

to do it? Rho 

UES'l 

h do th<st? 

t So back to your District o 

Coll!!!l.bia 

both? 

••• thin yo11 aid that ho was convicted U'lder 

B .L.LC St Undez coth. 

QUFSTI N1 And w a l::"l then, of c:>urs , aan .. .erced 

under both 

I R. B LC s. 

QUESTI t r 



MR, LLOlfS I They re co:icurrent. 

QUES'.1.'ION Concurrent. But the Court of Appeals 

applied the rule of lenity lilld held it to two y9ar1? 

MR. DELLOWS: Yeo, Your Honor. 

QUESTION1 All right. 
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MR. BELLOWS: Now, the Solicitor General a ..... •" .... 

Congr eos intended that Section 922 govern the range of 

penal ty. Therc'8 nothing in the Act to show that at al l . 

The Solicitor GenEJral argues thet l:he court in the--

the Court of App ala re-wroto th qun laws. They didn't do 

that. Wh11t th Aid was, toolt two seetiona, two 

carrying differe t sentencus, and tried to give meaning to 

thfll!IJ rath r t!'an declare 1:hem unconstitutionfl, thay tried to 

9ive meaning to the by applying th rule .,f le."lity 

QUE TI N A pro ecutor faced uii:h the decision, 

before any charq is re de, would b --or I' 11 put it to vou a 

c question--woul he be entitled to taJte into account that 

the particular i dividual had a pzior murder conviction and 

th1Drefor !:O el :t the hiqher o the two p natty statutes 

on that g un ? 

H ,, B 

with two 

QUE 'I 

of cliacretio 

HR. 

Yo 

? 

when u have the rune 

hm ntt ' whol"l!I you have the a 

n t think t' a within the ra.."\ge 

I u d , Your o or that 



where you have th9 aame offenoe carrying two different 

penalties, two different sections, one allOffinq for a five-

year sentence and one a two-year sentence--
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1 The higher ia just 11u;.'"J)lusaa9e, then, it 

ia a nullity? 

MR. BELLOliS1 Well, it'•--it could be described as 

that. 

OUBSTION1 That would--that•s the consequence of the 

decision of tho Court of Appeals hare, is it not? 

MR. B£LLOWS: Well, the Court saio--tha c.ourt of 

Appeals said th t you have two statutes here that ere 

And apparently void, under the Amendment, for being 

vague, 

And rcther th&n declare them unconstitutional, they 

s id, •we'll qi moanirg to it by a plyinq the rule of 

lanity ordarirq the lowor court to reaentence the defen-

dant to two years.• 

QUESTl Hr. Bellows, could you explain procieely 

why thsse two otatutes are, quot., void for vagueness, under 

the Fifth t? 

MR. D 

what to apply? 

Well, they bocause--how do you know 

QU.STIO 1 Well, five years io perfectly c er to me. 

MR. ows I Yes. 

m:STIO 1 Ton year• i• perfectly c r to me. Tvo 



yecrs is porfectly clear to me. 

Thore may be overlap, but I can't 

imagine how o.nyone would say it wae vaque. 
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MR. BELLOWS1 Well, but when you have two etatutes 

that th• so.me offenae of the purchase or receipt of a 

C]\ln, one cay& the defendant may receive up to five years, and 

the one receiveo two yeare. 

The vn911ene1a is, in this, where ii the prosecutor 

allowed to choooe when you have the two different sections? 

QUESTION1 tfell, you're arquinq J:?nybo tMt the 

prosecutor ought not to be entitled to be given that dis-

cretion by Congrena. But I don't see anything vague about 

the discrEltion ho a given. 

MR. DELI.OW" 1 It• s my point, and buttressed by the 

Court of Appeal , that that nakes it--that makes it vague. 

Because there'o --there a no guidelines. 

Hnd s crtion 922 provided that where D man had been 

previoU3ly convicted o! murdor or rape or burqlurly, he 

shall then be--if on conviction, the s ntene reay run up to 

five yeers, I ce s e that t would be a qood section. 

But there's no such ohowin9--there'a nothinq in the 

statute that says th t. All it says 111, if yc>U bought the gun, 

the punish nt m b five years. 

o it i v que. 1' r -who's to choo be een 

a s ctio or yi t e five y • d two years? 
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QUEST O : neally, what you're talking about is 

vague pen lties, to u o the lan9uage of the Court of Appeals. 

MR. BELL<l'i!S I Yea, Your Honor. 

1 Not vaguo language--

MR, B:CLLO\IS: No, language alone, i! he had just 

922 alone, or 1202 alone, it' a p3rfectly clear1 but when you 

put t09ether two of them that conflict with each other, 

t11en I oay there' 'J a vaguene s. 

QOESTIOlh Has there ever been a case from this 

Court that held Wlconstitutional a £tatute which wcs 

pert otly clear ae to its proscription but had the v3gucnoss 

problem that you perceive aa to penalties? 

MR. BP.LJ,OWS: Not that aware of. 

I rai e tho question bofore this Court ttat inasmuch 

aa the Court of Appeals aid there is serious question about 

the co titutio a ity about l;.)th of these c ctiona, tha 

perhaps they ou h': o b d unconstitutional. 

I see n qzea hart:, if both of thes section 

wero declar d uncon titutional c.nd Congress rewrote them, I 

cee so many prob. 

theoe--fro::i pro 

And a 

anomnlies t at 

that could arise f1om all 

utiona und r both statutes, 

th Solicito G n ral pointed out, the 

era pro y point, that tliore tire ca 

p obl i h bot:: • 

:'9 pa".IB d i hur 'I· These tntutea vere 



passed last because they wanted--Congresa wants to show the 

pablic they're doing aanething to prevent crillle. But they 

didn't go far enough. 
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QOESTION1 Mr. Bellowa, i• this really f;;ndaJ11E1ntally 

much different from the inconoistont verdicts that juries 

aometirnca render, in which we--the courts have said that 

inoonaiatent verdicts arc an part of the ayetem? 

MR. BELLOWS: Juries arc entitled to that. 

QUESTI0.;1 Well, only because the court• havEl said 

they're entitled to it, though. 

MR. BELLOWS! lees. 

In our present case, for instance, upon 1 voir dire 

by the Court of tl::e juror• the verdict, they wanted to 

know what the def nd'!nt waa convicted of. You know, it gets 

to that. 

This is a touq cas to fight in the oourts, where 

the indictmont reads he's been pniviously convicted of a 

folo y. Sor.:tltimea it or ep out what kind of a folony. And 

jurors, they cen all: about anything. 

For in thio oa e as the record will show, 

they WAntod to now why did Mr. El llowo come down to Peoria 

to tJ.y th t'ane. so th r tal about anything th Y int. 

And tte v ar a f the jury are well known. They 

orin do what vor e pleu 

So I u q t--



QUESTIO!h And do. 

MR. Yes. 
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Now, then, aa I stated, we submit to the court to 

conaider the quC!st:ion as to whether or not both eectio7ln 

could be declared to be unconstitutional. And it would be no 

9reat loas, rea;.1y. Becauae it could be rewritten, and a 

better job could be done. 

we au9geat that the amanciment by Senntor 

Long vaa really a repeal ot 922(h). llhen he wao asked, is 

this a substitute h3 didn't to.lit. He didn • t tmswt>r it. 

Maybe hs didn't wnnt to start a rwr,pu11. 

But he juot 11cid, they did a fine job, arc! it'll 

help. And anywny, it's not--they 'lfflren't simultaneou11ly 

paaeod. 922 cane betore the l202(a). 922(h) cmna way beck 

in 19731 ao it mssn t acmethinq nev. It a been on the books 

for any yearc. 

And there ie an eatobliahe:i rule that if there 

odat a conflict in the same ct, the last provision nt\llt 

control And I \10uld aubml.t to the Court that theo 1202(11) 

could be ao a repeal ot 922(h). 

Thenk you Your 

1 • CEIEP JU 

Do yot ha 

onora. 

I Thank Mr. Bellows. 

er, • evander? 

MR. LEVAND Rt Ju t a couple of quick points if I 

Miqht, Ir. Chie u ti 
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DRL'W J. LEVANDER, ESQ., 

ON BE!IALP OF THE 

MR. LEVANDBR1 Pirot, I would mention that, although 

Section 922(h) ha3 its oriqir.• in a 1938 stotute, the Foderal 

Pirearm Act, tho otatutes are \"ery different. The pena .. 

were changedr the presur..ption wnc elininatod, that was fi."1):.11 

one statute to another. And tho atatutes »ere radically 

different in their ucope. 

Secondly, reopondent suggests that s nator Long was 

not clear as to what he said he introduced the bil•. 

However, Senator Dodd asked hi , •oo I correctly W'deratzind 

that this amandment is not a oubstitute tor Title IV?" 

Answe1 1 •This 8J:l ndment will take nothing from the 

bill. I appl u hat; the C;ouru.ttee did. This would add to 

fine work the C tteo d d in thi area • 

And la re pond nt st eots that prosecutors 

ccwss the country, 'ederal proaecutors, are lways uo3nc; 

922(h), the five ear tatute, as op;>esed to the 

stat to. 

av r, tatisti for 977 and 1978 how that 

fi el\t' procecuti na bro qh nde e st tute or th thor 

ar --nbout 40 pe ant -.oe e hrought l!lder th two-yt>nr statute. 

, I on t k 0 actly how any of tho:i cases 

0 illd aw 0 ly n bro qh de :>-year ata.ute, 

b aun of t: • c el nt, but I aug9ent t'lat 
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tho statistic• indicnte that proaecutors are exereieing their 

diocrction in accordance with factors this court approved in 

a footnote in Lovanco, and which we cite in our br!ef. 

If th r'0 are no further questions---

!O. C:JIEP JtJS'i'?CE BURGER1 Thank you, gentle11:3n. 

'l'ho case ia submitted, 

at 10158 o·ulook a.m., the oaEe the 

abovo-enti tlod was submitted. J 

, 
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