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FROCEEDINGS
MR, CHIEF JUSTICE BURGER: We willl hear arguments
next in Ford Motor Company agalnst the Natlional Labor Relations

Board.,

Mr, Kammholz, you may proceed whenever you are ready,
ORAL ARGUMENT OF THEOPHIL C, KAMMHOLZ , ESQ.,
ON BEHALF OF THE PETITIONER
MR. KAMMHOLZ: Mr, Chief Justlce, and members of
the Court:

The central issue in this case 1s whetfher prices of
cafeteria and vending machlne food provided in a manufacﬁuring
plant to employees falls within the term "wages, hours or
ocher terms and conditlons of employment," as set out in
Section 8(d) of the Act.

QUESTION: Well, it 1s Just the last of those
phrases. Concededly, 1t ls not wages, Well, there is a
claimant's wages, lisn't there? Concededly, it is not hours.

MR, KAMMHOIZ: Or it may be wages. The Board has
raised thls issue and I should 1like to address 1%,

QUESTION: Well, especlally if the union demanded
a subsidy. That would be, in effect, included in the addi-
tlonal compensation.

MR, KAMMHOLZ: Yes, sir,

The facts, essgntially, are not in dispute. The

Ford plant, Chicago Heights, Illinols, employs some 3,500



hourly employees.
With reference to the issue before the Court here,
Bhere are two cafeterilas, five vending machine areas, known
as "Coke oribs."
The providing of focd is pursuant %o a contract with
a food vendor, ARA, and over the years the contract has been
in effect the contractor has a 9% override on its cost of food,
labor and related services. And in the event of a deficit,
there is provision for a maximum of $52,000 cushion which Ford
is obllgated o pay.
There 1s a concurrent provislon that in the event
of profit this inures to Ford's benefit, but as one might
antliclpate there has not been & profit in recent years.
QUESTION: Mr, Kammholz, would your position hére
be any different if Ford, 1ltself, were operating this cafeteria.
MR, KAMMHOLZ: ©No, it would be identical, Mr., Justice
Blaclkmun.
QUESTION: You would take the posltion that they
are not subject o collective bargaining?
MR. KAMMHOLZ: Preclsely, Precisely.
QUESTION: Even though you could fix all the prices?
MR, KAMMHOLZ: Exactly.
QUESTION: VWould you take the vliew that{ permitting
or not permitting the food dispensing establishment was subjecth

to collective bargaining, mandatory?
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MR, KAMMHOLZ: Not in the context of this case,
One can visuvalize a situation, such as presented in

the Weyerhaeuser case, remote locatlon, no opportunity for

employees 0 ==

QUESTION: Lumberjacks up in the mountains.

MR. KAMMHOLZ: Lumberjacks, exactly.

But here there are any number of eating places out-
side the plant, granted they are utilized very infrequently.

Fere, in 1976, when the underlying dispute arose,
the union requested bargaining on food prices and services.
The company refused. The employees engeged in a boycott,
and over 50% of the union members,from the period'early
February td June 1976, either brown-bagged, perhaps some of
them dldn't eat at all, or others went to the restauranis
nearby.

QUESTION: Dldn't Ghey Jjust get 30 minutes for
lunch?

MR. KAMMHOLZ : Thirty minutes for lunch, Your Honor,
and two 22-minute rest periods.

QUESTION: They couldn't have gone very far,

MR, KAMMHOILZ: The nearest restaurant is 1.6 miles
away.

QUESTION: Well, then, they are really captive,

MR, KAMMHOLZ: No, I would not concede that they

are captive.
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QUESTION: I wonder why you made reference $o the

presence of restaurants in the area.

MR, KAMMHOLZ: Because some employees utilize the
restaurants, as the record indlicates,

QUESTION: BEven with a mile-plus and thirty minutes?

MR. KAMMFOIZ: Yes.

QUESTION: They could bring their lunch, %oc,

MR. KAMMHOLZ: Or Ghey could bring their lunch,
which very many did.

And durlng the boycoti, presumably, nearly all of
them did, because the boycott was indulged in by more than
50% of the employees,

A complaint -~ 2 charge was filed with the National
Labor Relatlions Board upon Ford's refusal Lo bargaln about
prices and services, A hearing was had and the Adminls trative
Law Judge found that factually and legally this case was in
the context of four obher cases which have addressed this
issue of food prices,

In each of the four other cases, the National
Iabor Relatlons Board had gone one way, had held that foocd
prices were a mandatory subject of bargaining and in each
case Ghe Court of Appeals reversed, twice in the Fourth

Circult, once in the First Clrcult in the Food Machlnery case,

and @ prilor decislon in the Seventh Circult in the ladish case.

In each instance, the court held that food prices
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properly were not within the meaning of "other terms and
conditions of employment," but mather were remote from what
could be viewed as the mainstream of the relationship employer-
employee, _

Iﬁ.support of that view, may I say that over the

years this Court in one case, the Allied Chemical Workers

case, clrcults in other caées and, indeed, the Board have
made these distinctions between mandatory and non-manda tory
subJjects of bargaining.

It is perfectly clear, for instance, that wages,
whether incentive or straight hourly, overtime, seniority,
holiday pay, vacation pay, clearly relate tc terms and con-
ditions of employment, or indeed wages or hours.

On the other hand, the decided cases hold that such
matters as insurance benefits for retired employees, a code
of ethics for employees, coupled with penalty provisions,
the right to a strike vote before a strike may be called,

a performance bond required of the union not Lo engage in
conduct contrary Go the contract during its term; llkewlse,
not a mandatory subject of bargaining.

Now, clearly, Your Honors, what we are dealing with
here is a drawing of the line., What properly ls encompassed
by the requirement of the statuie?

Mr. Justlce Stewart, 1ln your concurrence in the

Flbreboard case, stated very explicitly that the Act is
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resbrictive and 1t does not contemplate unlimlited bargalilning,

Indeed, the legislative history supports this view
rather clearly, and this 1s articulated in your concurring
cpinion, the views of the Board and the unions to the contrary,

When we are Galking about food prices, we are
talking about one element of the cost of living, along with
‘housing, transportation, clothing. The National Agreement
between Ford and the United Auto Workers over the years has
and now contains a cost-of-living provision., So that food
prices, on the basis of COLA, cost of living adjustment, are
already bargained, And what we are talking about here,
really, would be another blte at the apple,

The underlying purpose of the Act as set out 1n its
preamble is t0 promote and maintain industrial peace. To
require bargaining over food prices would really not encourage
industrial peace. Indeed, the UAW in its triel, very candldly
and openly asserts that "the Act contemplates combat."

This, of course, is obvlated by the ruling -- if
this Court will pursue the rulings of the circuits prior to
the Seventh Circuit decislon in this case, that -- and I use
the phrase with some hesitation, but this is what the Court

sald in the Westinghouse case in the Fourth Circuit: "This

is dealing with triviallties in %erms of Gthe employment re-
lationship. Granted food is essential for life, but we

consume it not as employees, but as people.”



9

QUESTION: Mr., Kammholz, supposing a company or an
employer had a rule requiring cemployees Go eat in the company
cafeteria. Would the existence or non-existence of such a
rule be & mandatory subject.of argument?

MR. KAMMHOLZ: No, I think not.

To use the logging Jjack camp example, it would meke
not cnly complete sense there, but really would become an
integral part of the job.

QUESTION: It would relate back to the Weyerhaguser
cage. If the lumberjacks didn't eat the very hearty food
which lumber companles normally provide for them,productivity
would probably go down,

MR, KAMMHOLZ: Ultimately. But that's not our case,

There, because of the circumstances --

QUESTION: I was pursulng Mr, Justice Stevens'
suggestion. In scme clrcumstances, a8s you are aware, with

the Weyverhacuser case, there being no other place to eat, up

in The mountains, cutting trees down, the company provides
the food and they want to provide food that will produce a
lot of energy, that ln Hurn will produce a lot of logs.
Isn't that the theory behind 1t?

MR. KAMMHOLZ: Yes, I think the theory, Mr. Chief
Justice Burger, goes'one step beyond; And that is in order

to have employees at all in this logging camp, there must be

some provision for food,
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But here again thls is outside the mainstream of
Aﬁerican industrial 1life and is the exceptlon and not the rule.

QUESTION: Is the period of time for lunch a
bargaining point?

MR. KAMMHOLZ: A period of time for lunch is. This
1s within the context of hours of employment,

QUESTION: So lunch is not trivial, is it?

MR, KAMMHOLZ: No, I didn't say it was Grivial,

QUESTION: I thought you did. I misunderstood you,

MR, KAMMHOLZ: The Fourth Circult did.

QUESTION: Imagine 1f you told someone in the Army
or the Navy the kind of food they had to eat was a trivial
condition of employment. They might not agree.,

MR. KAMMHOLZ: Probably so, but that same person
wouldn't have much cholce.

The point 1s made in the Board's brief that there
ls industrial practice concerning bargalning about food
prilces.

This simply is not so. The Board alludes %o a case.
The fact of the matter is,desplte searches on both sides in
this cage,we've been able to come up with n6 contracts which
so provide., I have never seen one in my experience.

This is, again, not embracing the term "trivial,"
but it's a matter outside the mainstream of the workplace,

the work station, And if price of food is ¢o be bargainable,
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then why not the price of gasoline or a discount Goward price
of gasoline in order to get to the workplace.

Or; bargaining about work clothes,.which certainly
are essentlal,

QUESTION: Well, it might be if Forﬁ supplied them
and Insisted that their supplies be used. That wouldn't shock
me .,

MR, KAMMHOLZ: Uniforms?

QUESTION: VYes.

MR, KAMMHOLZ : This then might well become a matter
of wages, but it does not mean Ghat it ls a compulsory subject
of bargaining under the National ILabor Relations Act, Your
Honor,

The Act does not contemplate, as Mr. Justice Stewart

noted in Flbreboard, that there must be bargaining about any-

thing that either side elects ®bargain aboust.

That wasn't the intent of the Congress at all.

The effect of Section 8{(d) is %o, in effect, align
the power of the Federal Government, under this stcabtute, on
the side of the bargaining agent who has the right to bargaln
on 2 mandatory subject. In other words, economic strikers have
rights under the law.

And, again, as I noted, this simply was no§ contem-

plated by the Congress. Moreoever, over the many years, this

has not been industrial practice.
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QUESTION: Mr, Kammholz, would you help me a little

bit on The practical aspect of this, Assume we were to hold
it was a mandatory subject. Would that mean that every time
they change the price of coffee they would have 0 give you

a notice -- you'd have to give the union notice and they would
have a right to «~

MR; KAMMHOLZ : And they would have a right to bargain,
They wcuid have the right to bargain, Your Honor.

QUESTION: Suppose they lowered the price.

MR, KAMMHOILZ : Yes, an unlikely possilbility, Your
Honor,

This is the problem, the fragmentizing, the injection
of & very complex area, Really loading the gun on one side
and not on the other.

The Seventh Circult, without record support, stated
that brown-bagging was not a viable alternative,

Well, here again, the record simply does not support
that conclusion, as evidenced by the boycott, when over 50%
of the union members did 1t from early February until June.,

QUESTION: They didn't do i¢ during the summer, I
bet.

MR, KAMMHOLZ: Well, Your Honor, our Chicago summers
aren't much different from winters.

QUESTION: Well, they are pretty hot for leaving

foed in a locker, aren't they?
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MR. KAMMHOLZ: May I address this point?

There is provision in the locker-room area, ven-
tillated area for the storing of lunches., Iunches may not be
eaten there, but they may be eaten and are eaten in the cafe-
teria areas, which are ailr-conditloned.

QﬁESTION: Is the storage area refrigerated?

MR. KAMMHOLZ: The storage area is not, This is the
locker area.

QUESTION: If someone wanted to hring in a quart of
milk, or something, he couldn't do it in the summer?

MR. KAMMHOLZ: Well, Your Honor, we address this in
our reply brief and I think it is a significant point,

Under modern practices, there is a laundry list of
food ~- this 1s the Appendix of our reply brief -- of food
ne refrigeration needed. Indeed, the venerable --

QUESTION: I suppose you don't even have to eat,
if you really want to go that far,

MR. KAMMHOLZ: And many did not during the boycott.
And it was probably better for them, on occaslon, not to.

In the Fannie Farmer Cook Book, this statement is
made: "For lunchboxes and picnics, frozen sandwiches thaw
completely in about four hours and taste fresher, even though
made days or weeks before than sandwiches made the same day

which have not been refrigerated,"

Similarly, from Woman's Day from September 27, 1978,
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here is this statement: "Packing lunch can be a real inflation
fighter and lots of fun, %oo,"

QUESTION: There is also good medical authority that
says if you let mayonnaise food set out over four and one-half
hours you are in trouble., I would %ake them before I would
take Fannie Farmer.

MR. KAMMHOLZ: Well, Your Honor, I must confess
when you spread it on that way I have no real response,

We have not dealt with the subject of focd services,
Indeed, neither the Board nor the Court dealt with food ser-
vices and what 1s encompassed by that term,

Does it mean margarine versus butter? Does 1t mean
special facilities? Without belaboring the point, the problem
area here 1s identical with the problem area on food prices.

I opens a Pandora's box of problems, far transcending the
lunchbox, as such.

As a second =--

QUESTION: Does Ford supply the space to the franchise
to the restaurant operator at no cost?

MR, KAMMEOLZ: A%t no cost.

QUESTION: Anything else, besides the space?

MR, KAMMHOLZ: Most of the equipment. : Basically, the
contractor provides food help, runs the operation, its a total
OF, -

QUESTION: The refrigerator and all of that, belongs

%0 Ford?
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MR,KAMMHOLZ: All belongs to Ford, ves.

Well, finally, with respect to services, I have
noted in addition to the problem that is inherent in the price
problem, there is the additional problem of vagueness of the
Board's and the Court’s order. What are "services"? If Ford
doesn’t comply, should there be an order that this 1s a manda-
tory subject bf bargalning? It is subject to contempt for
violation of an order directing bargalning about "food services."

Thank you,

QUESTION: As I read the opinion of the Seventh
Circul®%, this case was decided by it on the basis of the facts
and circumstances presented In the particular case, The
questlons, as stated in the briefs for all of the counsel to
parties here, seem tec me to be posed =-- the guestions seem to
be posed in a different way.

Iz the argument that we are hearing here today
“directed to the facts and circumstances of this case, or 1s
it an argument directed to whether or not the prices of food
served in an in-house cafeteria always are the subject of
mandatory bargalning?

MR, KAMMHOLZ : The question here is posited on
the Board's finding that this case 1s within the factual and
the legal contexts of the earlier decisions, In other words,

the factual finding was that, lndeed, 1t was not diffefent,

despite what the Seventh Circult said about it.
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QUESTION: Well, the arguments seeém to me %o be

addressed t0 whether or not in any and all circumstances,
whatever they may be, that the prices of food in an in-~house
cafeteria are the subject of mandatory bargaining.

Is that your understanding?

Regardless of the facts and clrcumstances,

MR. KAMMHOLZ: Yes, because the facts and-circum-.
stances in the cagses that have come up earlier are no different
than this case, Now that excludes the sltuation to which the
Chief Justice alluded.

QUESTION: I would have thought that the facts and
circumsiances could vary considerably, and apparently the
Court of Appeals for the Seventh Circuit thought so. It went
into considerable detall as to the facts and compared them
with other cases, produced charts at the end of 1its opinion,
itemizing all sorts of facts,

MR, KAMMHOLZ: I respectiully suggest that the
Seventh CLrcult arrived at 1ts decision and then wrote an
opinion te follow the result.

For instance, the factors to which 1% alluded:
influence over prices -- Court of Appeals sald that Ford
rebtalns influence over cafeteria and vending mschline prices.

But this was the situvation in McCalls In the Fourth
Circult, The Court of Appeals has the possibility of profit.

QUESTION: Mr. Kammolz, I share Justice Powell's
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inquiry, and perhaps I should ask Mr. Come Hhis question, but
I gather that your opponents are not here defending The Seventh
Circult ppinion,

MR. KAMMHOLZ: I think they are defending it on the
very broad base., They are defending the result, but 1
certainly don't read thelr brief ©o go along with a Theory
expressed by the Seventh Clrcult in‘its briefs.

MR, KAMMHOLZ: No, Your Honor, théy do not,

And finally, I should note further that the amicl
go beycnd the Seventh Circuit @d jake the position, despite

the Fibreboard concurrence of My, Justice Stewart, that there

should be bargalning about all matters, beyond prices, heyond
food services, as I understand thelr position any matter which
elther party desires to bargain about,

Thank you.

MR. CHIEF JUSTICE BURGER: Mr. Come.

ORAL ARGUMENT OF NORTON J. COME, ESQ.,
ON BEBALF OF THE RESPONDENT NLRB

MR, COME: Mr. Chlef Justlce, and may 1t please the
Court:

With reference to Justice Blackmun's question,
the Board's declslon rests on alternative grounds. The‘
Board's basic_position ls that ~- |

QUESTION: The Board's or the Court of Appeals?

MR, COME: The Court of Appeals' decilsion rests on
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the second alternative of the Board's decision., The Board's
basic position, whlich ls set out at A-23 of the Petition.
It is the position that the Board has consistently maintained
for over thlrteen years, namely, that the services provided
ard the prices at which the food services are provided and
in-plant facllitles, such as cafeterias and vending machines,
are terms and conditlions of employment within the meaning of
8{(d), and thus, within the area of mandatory bargaining.

The Board in Footnote 11 of l%s decision went on
%0 set forth the alternative ground that, in eny event, these
matters were bargainable on the facts of this case, which the

card sets out there.

The Seventh Circﬁit sustained the Board on the
alternative ground,

As far as the board is concerned, we would prefer
to win the case on the broader ground.

question: It is the broader generic question
that was set down as the question presented in the company's
certiorarl petition,

MR, COMB: That 1s correct.

QUESTION: That may be the answer to it ; as
suggested in the guestlons of my brothers Blackmun and Powell, it

is sometlimes yes somet imes no,

MR, COME: Well, that may well be,and I would call

e -

the Court's attentlon to the fact that the Ford opposed
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certiorari on the ground that on the facts of this case, it was
not necessary t¢o reach the broader questlon.

Certlorari, however, was granted, notwiths tand ing
our opposition, and now that we are here, as I say, we would
prefer %o get the area cleared up. However, 1f we can only
win the case on the narrower ground, wéll, we will take 1t on
that ground. Because the Board had both grounds for its
decislon., .

QUESTION: Isn't it the Board's position, Mr. Come,
that if 2 plant has no eating facilitles in 1%, but the union
wants the plant to put in . eatlng facilitiea, that is the
subject o: mandatory bargalning?

MR, COME: I think the logic of the Board's position
would carry you there, although fhe Béard has not had occaslon
to address that question and that might present questions of
capital investment that might get-into the reservatlon expressed

in the concurrent opinion in Fibreboard. We don't have that here.

We do have an in-plant facility that Ford has elected o
provide for many, many years. It has done 80 =«

QUESTION: That is an indlrect subsidy in itself,
isn't 16?

MR. COME: That is correct, Your Honor.

QUESTION: If your position is correct, the Board's
position is correct, the union then could make a demand, not

only for all the subsidy indirectly involved in providing the
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space and all the equipment, but in addition 50% of the cost.
Neo reason why they ocouldn't requlre that to be bargained.

And if they could require it to be bargained, they could go
on strike to force the employer Go pay half of the cost of
foed; could they not?

MR, COME: Well, I --

QUESTION: Any doubt about that?

MR, COME: I think we have to take ¢his on a step
by step basis. I think the term "conditions of employment'
is a broad %erm. Congress entrusted o the Board in the first
inagance the task of giving content to 1§, It is not unlimited
in the sense that you cannot obliterate the distinction be-
tweén mandatory and permigsilve bargaining subJjects, which the
Board and thlis Courté has recognized.

On the other hand, there may be an area, as the

conurring opinion in Fibreboard recognizes, where decisions

going to the core of entrepreneurial control, might not be
within the area of mandatory bargaining.

QUESTION: Even though.ﬁhey do affect anybody's
definition of conditions of employment.

MR, COME: That is correct, but we submit that we
are a long way from that in thls case, because --

QUESTION: Don'tyou fhink we have an obligation when
this kind of an issue is presented to see where the proposals

on one side or the other will carry us?
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MR, COME: Well, I think that you do, Your Honor,
and I would like to show you that you are not carried that far
on what we have in thls case,

QUESTION: You haven't -- A% least I didn't hear you
yet answer my quesfion. The union demands not only provision
for the space for the refrigerators and the sitoves and the
implements and thé chairs and the tables, also, in addition
to that, 504 of the cost of the foocd, so that the employees
can have lunéh for half-price, as 1t were,

MR, COME: Well, I shink it 1s difficult for me to
tel)l you how the Board is going to answér that question,
because they haven't had it. But, coﬁceptually, I don't -~

QUESTION: Well, if you can W2 ir they.muat bargain
the price of the lunch, is there any escape from bargaining
exactly what I have hypothesized to you?

MR GOME; Well, look at -- I think there is no
question that everyone will agree that the physical dimensions’
of the employees' working environment are mandatory bargaining
subjects, what one's hours are to be, the amount of work that
is expected, what pericds of relief are available, what safety
practices are observed,

Now, Petitvioner acknowledges that teémperature and the
quality of plant air and restroom privileges are part of %he

physical dimensicns of the working environment,

Now, we submit that food availability during the
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working day is no less a part of the physical dimensions of
the employees' working environment,; because if an employee has
o work a full eight-~-hour day without stopping %0 eat, he's
not going to be able Lo physicaliy perform his Job.

QUESTION: Mr. Come, let me go back to the Board's
basi¢ positlon, Suppose that in this plant there were just
wwo vending machines,

Is there any de minimis exeeption to the Board's

pogition? If TFord wanfed to take the coffee cut of those
machines and replace it with milk, is that bargainable?

MR, COME: I think there is a de minimls concept.

I am not prepared ¢o say that that would be within the de .
minimis area, because I.think that Congress made the Judgment
that it is to be lef¥ to the parties to determine what is
significant and what is not significant, once you get something
that is of vital concern to'the employees ag part of;their
working environment. Because, otherwise, you are on.the-shoal
of having the Government, both the Board and the courts, sit
in Judgment on what is significant and what is not signif;cant.

Industrial experience has shown that many things that
might, to a layman, appear to be trivial have glven riée &o
industrial unresét,

Now, let me tell you what Ford has done here. They
have not only provided this facility and greatly subSidized

i¢, they've got a provision --
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QUESTION: Now, you are argulng facts again, And I
am trying.to stay with the Board's basic, broad,initial posi-
tion, |

Maybe you are suggesting we éhould gdo as the Seventh
Circult did and decide this case on the facts.

MR, COME: Qell, i thing that the facts are imporitant
in showing that, as a matter of industrial experience, it would
not be a radical'thing o hold that this type of arrangement 1is
a bargainable matter. | |

Ford has bargained with the union since 1967 about
the services fo be provided In its in-plant facilley. Since
1067, the local agreement betﬁeeﬁ Ford and the union ﬁas con~
tained specific provisions concerning vehding machine and
caf'eteria services, such as the --

QUESTION: That's no conclusive evidence, however,
that that was 2 mandatory subject of bargaining,

MR, COME: No, I agree with you that that is not,
but again, excepting my promise thét food availabllity is paft
of the physical conditions of the working environment.

QUESTION: Assume that's so; is price part of
availability;iﬂ your view?

MR. COME: We submit that price is an integrai part
of the subject of food services. ‘ |

QUESTION: That comes very close to wages. It is a
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fringe benefit.

Let's say the demand were for free lunches, fres
food, which for sure I would include half-prigce food, That's
close ¢o 2 wage demand, isn't it, a fringe benefit so closely
related Go compensation that I would suppose that would clearly
be a subject of compulsory bargaining; wouldn't i¢?

MR, COME: Yes, it would, Your Honor, and that's
why i1t doesn't make $00 much -- I% isn't too rational. to try
to separate this thing oui, because you have variéus gradations
of it. And it depends upon the conditions -- It depends upon
Ghe bargaln that the parties are able o work out. You have
the whole spectrum from wherg there would be a subsidy, in
terms of the cost of the food, to where it‘s no more than what
you would have %o pay elsewhere, but nonetheless it 1s an
important benefit because you've got a plant here that is a
quarter-mile square, out in the outlying limits of Chicago;
you'lve got a lunche~hour that's thirty minutes, you've got
breaks that are twenbty-two minutes. They are not permitted
6o leave fThe plant property during the breaks, and even if
they were during the lunch-hour, they couldn't feasibly do
it because 1¢ takes 10. or 15 minutes to go from your work
station to the parking lot %o get your car out, and then you've
got to drive it out and go through a single-file gate and then
drive a couple of miles down t0 hope to get into one of these

caleteria fast-food places that are also serving a lot of other



industrial plants in the same area,

I mean why has the company gone to the expense of
providing this substantial facillty if fhey did. not regard it
as a very important part of the physical well-being of the
worker while he was on the.job?

QUESTION: How did they manage during the boycott?
Did they carry Sthelir food?

RR. COME: They elther carried thelr food or they
did not eat.

QUESTION: Or they went out, isn't that what the
record says?

MR, COME: Accovding to the record, the finding 1s
that 12 out% of 3,600 employees left the plant at lunch,

But they had to call off the boycott once the summer
came because there were no refrigeration facilitles for storing
the food which had to be kept in the locker rooms.

But even if, assuming that browh-bagging is an
alternative, wé submlit that the Act glves the employees and
thelr union representatives the right %o try to better that
alternative. And obviously, 1f you can get wholesome food at
reasonable prices at the place of work, that is better than
having %o -~ as 1 explained -- run somewhere off the plant
premises, or even in many cases bringing your own lunch.

QUESTION: I take 1t, Mr. Come, you would say that

if a plant has no food faciliﬁiea at all, and just relles on
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the restaurants in the area, that if Hthe union wants %o bargain
about putéing in a facility it would be a bargailnable subject.

MR. COME: I think it would be, subject of course
to the question as to how much of a capital investment that
would require, and whether that would then bring you =~-

QUESTION: That's Jjust part of the bargalning. Bub
you would think that the employer could not refuse to talk
about i, 1s that 1¢?

MR, COME: Well, if it is a mandatory bargaining
subject, he coﬁld not refuse to $alk abouﬁ it.

QUESTION: Under your position, I take i, it would
be he would have to bargain about it.

MR, CCME: I think ¢that the logic of the position
that I am urging would lead to that result, |

QUESTION: Surely you would have to bargain about
i¢ 1f there was a facllity and the employer decided it was
a real bummer and wanted o close 1% down,

MR, COME: I think so,

QUESTION: Mr. Come, does the IBM have to negotiate
on the country club it has up there at Connecticub.

MR. COME: IBM, on $he country club?

QUESTION: Yes, for its employees up there in
Upstate New York or Connecticut,

MR, COME: We have had cases where hunting lodge

privileges have been accorded to employees, and if it has been
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accorded over enough years, so that 1% has become pért of the
emoluments of the employment relétionship, bargaining obligation
has been found. I think thai the farther you get away from
the plant, though, the more tenuous 1t becomes and -~

"QUESTION: How do you protect against what Justice
Stevens talked about, they ralse the price of coffee a nickel?
How do you stop that from being a grievance?

MR, COME: Well, the Board's order here --

QUESTION: Don't you agree that you couldn't cover
the whole working of 1t?

MR, COME: No,

QUESTION: Well, how could you restrict it, that's
what I want to know?

MR, COME: First¢ of all, the Board's order here,
unlike the typical order, as entered in one of these
bargaining cases, does not require a coupany to_baréain befcre
the price increase 1ls made effective. It is obligeted to
bargain only if it is -- once it is put into effect and if
the unlion &0 requests. |

So, presumably, de mininis matters are not golng to

be raised, But beyond that, the ingenulty of the parties

is such that they can take care of that in the collective
bargalning agreements that are nEgntiatéd. They could provide
that -~ they could put a cap on ralses =-- |

QUESTION: What if you've got more than one union?



28

MR, COME: Well, if you have more than one union,
Your Honor, the problem is no different than the problem that
you have with respect to a lot of obher benefit¢ts, like pen-
sions, The Seventh Circuit dealt with that problem in the

Inland Steel case, where one of the company's basic arguments

was pensions shouldn't be bargained about because the steel~
workers, the unlon represents only one bargaining unit., We've
g0t seven or eight other unions here. .

The Seventh Circuit sald that thils is something
that. the parties can work out in collective bargaining. It
1s not a reason for denying the benefits of the Act to employees
Just because they happen to be in a plant where there are
multiple bargaining units.

The parties in practice negotiate things like_that
jointly with all unions.

I have confidence that they would be able to work
that out here,

QUESTION: My, Come, before you sit down, I take it
that the Board doesn't rest its position on the relationship
of food prices to wages. It is working conditions, right?

MR, COME: It is conditions of employment,

QUESTION: So, even if we thought it really was
part of wages,or sort of a frings beneflt, we couldn't affirm
on that bagis, We would either have to agree with the Board,

or noh.
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MR, COME: Well, in the Weyerhacuser case; wialch was
the ~-

QUESTION: I know, but wouldn't we have a 1ittle
chainery problem? I mean a large chainery problem.

MR. COME: Well, you might have a small chainery
problem, because if you read the Board decisions in this area,
beglnning with w§gerhaeuser,'where they squarely put 16 on both
conditions of employment and wages, and in the ladish case,
which was the one before this case, although they bore down
heavily on conditions of employment, they also, in their
opinion, indicated, that ié was the equiﬁalent of a tax-free
subsidy.

The opinion can be read as at least not completely
being oblivious to the fact that there is a wage element.

QUESTION: But not here?

MR, COMBE: Well, they relied on all the other cases
as their basis for the declsion here, The Board cited Ladish
and the earlier cases, Again, we have the problem of how
clearly they have to articulate 1%,

QUESTION: But the Court of Appeals didn't?

MR, COME? The Court of Appeals relied on the
. condlitions of employment, but we think that 1s broad enough
to cover this because it is a catchall that speaks in terms of

"or other terms and conditlons of employment."” And this has

an economic benefit to it, even though it might not be
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technically wages. IG would stlll be enough to make 1t a
condiftion of employment, As a matter of fact ~-

QUESTION: Wages and hours are a condltion of
employment, as the use.of the word "other" makes clear,

MR, COME: That is correct. And I might say, too,
that the legislative history which Petltloner overlooks, but
which is referred to in our brief and in the amicus brief,
;ndicates that Congress cléarly visualized that conditions of
employment would be a broader term than just merely working
condltions, because the Senate bill which was the genesls of
8(d) as originally proposed, talked in terms of working con-
ditions, Senator Wagner, who was still around at that tinme,
expressed great concern that that would take out of the area
of mandatory bargaining a lot of things that should be in
there, 80 it would change the éonditions of employment.

MR, CHIEF JUSTICE BURGER: Mr. Fillion,

IORAL ARGUMENT OF JOHN A, FILLION, ESQ.,

ON BEHALF OF THE RESPONDENT UAW Local 588

MR, FILLION: Mr, Chief Justice, and may 1t please
the Court:

Your Honors, I would like %o focus briefly on a
matber that, while it figured predominantly and prominently in
the briefs, has not been diécussed'much here today. But I
think 1t is a very key part of this case,

I am referring to the really radical exaggeratlion



33
that FPord 1ls gilving the vital effects test in this case. And
in doing so it 1s urging the Board and ultimately the courts
to get heavlily into the matter of regulating the terms, that
is the substantive terms, of collective bargalning agreements,
Moreover, it 1s vlolating the falrly clear standards that thls
Court has already artlculated as to how to judge whether or not
a bargainiﬁg proposal is a term and Qondition cf employment.

This Court -~ or rather the Congress -~ in a’ statute
which has been expilcated over and over by this Court, has
made 1t very clear that the Labor Board is not to get into
the matter of sitting in Judgment of the substantive terms of
collective bargaining agreement¢s., That ls, the Board is not
to mix Into what goes Into and what stays out of collective
bargaining agreements.

QUESTION: Well, except for subject matier areas.

MR, FILLION: I am sorry, Your Honor?

QUESTION: Well, that's what this case 1s about.
The Board and the coufts do have a job of saying what subject
matber areas are subject Lo compulsory collective'bargalnlng.

MR; FILLION: This Court has lald down,as its basic
rule,thosé proposals, or terms and conditions of employment,
which are within the employee-employer relationship,

Then you, Mr, Justice Stewart, in your concurring

decision Iin Fibreboard, went on to say that there 1ls a way of

ldentifying those proposals that are mest obviously terms and
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conditions of employment and they are the ones that are the
physical dimensions of the job environment,

I would submit that those are the two clear prin-
ciples that this Court has laid down in judging this matter of
what is a Germ or conditlon of employment.

Now, what Ford --

QUESTION: That concurring opinion, was a ccncurring
oplnion., It wasn't the Court laying down anything. It was
Just an essay on behalf of three members of the Court,

MR, FILLION: Correct, Your Honor.

Now, the Court has also indicated in Plttsburgh

Plate Glass that there is a very narrow area within which the

vital effect test can be applied, but it is a very narrow
area, When the proposal deals with indilviduals outside the
euployer-employee relationship, then vital effect becomes
relevant.

Ford wants you and wants Ghe Board $o go 'way
beyond that and say vital effect appllies not only when the
indlviduvals involved are outside the employee-employer re-
lationship, vital effect applies and is the standard even
where the individuals involved and even where the subject
matter is well within the employer~employee relationship.

In other words, Ford wants you to apply the vital
effect test wall-to-wall and cover the entire gamut of Section

8{d) with it, Moreover, even with respect to the physlical
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environment test, by which we are ¢o identify those subjects
that are most obviously tems and conditlons of employment,
Ford says, 'Disregard that, Even if we assume that something
ls a part of the physical enviromment, 1t makes no difference.
The vital éffect test i1s what applies."

QUESTION: Do you agree with Mr. Come thait, although
he was not willing %o respond that 50% subsidy for the food
was bargaineble, he quickly selzed on the idea that free food
would be bargainable, Do you think free food --

MR, FILLION: I think free food is bargainable. I
think 50% is bargainabie. As a matter of fact, Mr. Chief
Justice, I think this is a good 1llustrag¢icn of the way in
which we might handle the problem that was ralsed by
Mr. Justice Stevens, that 1s, how do you handle something
like food prices that are fluctuating all the time?

There are a number of ways.

QUESTION: You don't have to worry about it, if the
employer pays all of it? It¢'s no bargaining problemf

MR, FILLION: Well, one thing we may do at the
bargaining table would be t0 say we propose that 1f there are
price increases in the future the employer will pay half the
price increase.

QUESTION: You are also going to want to bargain
about what's going into the menu?

MR, FILLION: That's something that fluctuates



radlcally, toc, but there are a lot of things --

QUESTION: It won't be any good to keep the price
the same and let them glve you a half a scoop of ice cream,

MR, FILLION: Well, maybe what we will want to do
is what we do in practicaliy every collective bargaining
agreement we have, and that 1ls negotiate that into the
grievance procedure., Like other things that fluctuate
radlecally and rapidly, like -~ .

QUESTION: In alltseriousness, i¢ is inherent in
your position that you can bargain about.the menu as well
as the price, Isn't 1t?

MR. FILLION: Yes, quite correct, Your Honor,
But prcbably we would institutionalize that, Probably we
would put it into the grievance procedure, If a price change
comes along, or & menu change, or a quantity change, we

wouldn't say, "Let's bargain now.' We would. file a grievance,
the grievance would go to the first step, the second step,
maybe to arbitratlion, Maybe some fortunate arbitrator.would
have the question %o resolve of: Is there enough mashed
potatoes or is there enough gravy?

But 1% would be institutionalized and it wouldn't
be something that would be picky and get In the way of the
parties and absorb a lot of time.

QUESTION: I think the Board's orders in these

areas, anyway, if they were ever upheld, which they haven't
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untll now, I suppose Gthey say that the employer doesn'§ have
to bargain before he puts in any changes. He Jjust puts them
in and if the unlon wants to bargain they ask.

MR, FILLION: That's correct, Your Honor.

QUESTION: That is sort of like a grievance procedure,

MR, FILLION: Bxactly,

A grievance procedure, classically, is the company
acts, the union reacts, and that's exactly the way this would
be.

QUESTION: The claim is always that there has been
a violation of the bargaining agreement. That's what a
grievance 1is,

MR. FILLION: Right,

Now, we would have negotiated into the collective
bargaining agreement, as we have now in this local agreement
provisicn., They would probebly deal with a little more in-
stltutionallzation of these things, but there would be rights
and duties in Ghat collective bargaining agreement that would
be negotiated as a result of Ford!s having to bargaln with us.
Ang if there are violations of that kind of a contractual
provision, we would then take it through the grievance pro-
cedure.

QUESTION: Under the Board's orders, I take i¢, if

the employer ralsed the price of milk, or something else, and

he jugt put it in,like he would be entitled to do under the
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Roard's order, and the union said, "Let's bargain," and the
employer says, "Okay, let's bargain."

They sat down and they dldn't reach any agreement,
The employer doesn't have o agree with them.

MR, FILLION: Absolutely right, Your Honor.

QUESTION: They can have a strike, maybe, but --

MR, FILLION: In the absence of a provision in the
contract on the_price of milk, or regulating the price of
milk, but absent anything in the contract on that, we would
bargain to an impasse and the Board would go ahead and raise
the price of milk --

QUESTION: It has already been railsed. Under the
Board's ordey, 1t would have already been ralsed.

MR. FILLION: That's correct.

QUESTION: Wouldn't you also tell them not to use
lettuce?

MR, FILLION: Yes, we could,under our rlghts,
ralse quantlty, quality, selectiﬁn, the whole gamut.

QUESTION: Bub i1f it was focused Jjust on lettuce,
would that be a secondary boycott?

MR. FILLION: Sorry, Your Honor, I missed your
original allusion.

Thank you, Your Hcnor.

MR, CHIEF JUSTICE BURCER: Do you have anything

further, Mr. Kammholz?
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REBUTTAL ORAL ARGUMENT OF THEOPHIL C, KAMMHOLZ , ESQ.,
ON BEHALF OF THE PETITIONER

MR, KAMMHOLZ: Very briefly, Mr. Chief Justice and
members of the Cours:

I think the bottom line on the position which
learned counsel for the UAW has articulated here -~ what he
is talking about and what they are asking for 1s a recipe for
industrial unrest.

In essence, bargaining on cost-of-living embraces,
as I noted earlier, food prices, as well as other matters .

It seemS ©to me, as hlstory has demonstrated in the collective
vargaining &rena, that satisfactorily solves the problem.

To now expand the concept to include prices,
services, would be doing a disservice, I suggest, to the
intent of the Congress, to the working and living relationshlp
amongst the parties.

Thank wou, very much.

MR, CHIEF JUSTICE BGRGER: Thank you, gentlemen,

The case 1s submitted.

(Whéreupon, at 2:41 o'eclock, p.m,, the case was

submitted., )
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