In the

Petitioner,

v,

THE STATE OF DELAWARE 3

Respondent,

|
-2

g

L

B - -

Duplication or copying of this transcript
by photographic, electrostatic or other
facsimile means is prohibited under the

order form agreement.

ﬂoover ﬁeporﬁng Co., jm:.

()fﬁdnf k:y:»fm
?-’{/:r\ﬂ{:'ng.‘ou. :-b ()

546-6666




IN THL SUPRuMiE COURT CF THE UNATED STATES

______________ X
JLROMZ FRANKS, ;
Pegitioner, ;

oy ; No, (7-5176

THE STATS OF DETAWARE, @

Respondent .

R

wWashington, D. C.
Monday, February 27, 1978
The above~entitled matter came on for argument at
11247 otelodlc, &,
BURORG

WARRIN B, BURGER,; Chief Justice of the United States
WIiL. 1AM J. BRENNAN, JR,, Associate Justice

POTTiR oTiWART, JR., Associate Justice

BYRON R. WHITZ, Associate Justice

THURGOUOD MARSHALL, Associlate Justice

HARRY A, BLACKMUN, Associate Justice

LW F. POWELL, JR,, Assoclate Justice

WILLIAM H, RZHNQUIST, Assoclate Justice

JOHN P. STEVENS, Associate Justice

APPEARANCES :

DONATD W. HUNTLEY, $:Q., Assistant Public Defender,
Legal Department, B. I. du Pont de Nemours % Co,;
Wilmington, Delaware 19398, for the Petitioner.

HARRIZUN F, TURNER, £5Q,, Deputy Attorney General of
Dalaware, Department of Justice, American-Inter-
national Bldg., Wilmington, Delaware 19801, for
the Respondent .



no

C Ol i NE o
ORAL ARGUMINT CF: PAGE
Tonald W, Huntley, isq., :
for the Petitioner 3
In rebuttal S

Harrison F, Turner, Esq.,
for thz Respondent 23



LES)

ByReaial 3

MR. CHL.:F JUbTIQE BURGLR: We will hear arguments
next in 77-5176, Franks against Delaware.

Mr., Huntley.

ORA L ARGUMENT OF OONAIL W, HUNTLEY, ESQ.,
UN BeHALF CF THZ PETITIONER

MR, HUNTLEY: Mr. Chief Justice, and may it please
the Court:

The issue that is presentzd in the Franks case is
one that has troubled the Court for a good length of time,
and that is, very simply, what is to be done if a search is
conducted pursvant to a search warrant and the affidavit sup-
porting that search warrant just isn't true.

QUESTION: Is there not then the related quc.tion
that flows from that, if there is enough in the warrant which
is true, to support the search, that's the next question, isn't
167

MR, HUNTLEY: VYes, that's true. It would seem that
a warrant should be able to stand on those facts that are in
it, even in the event that there are nmisstatements within the
warrant,

We would all like to belleve that the police in the
United States simply don't use false affidavits to obtaln a
search warreant. In the present case, however, the Petitioner

yaated the opportunity to show at trial that certain
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misstatements were made in the application for a search warrant
and the affidavit supporting that application.

We submit that the remedy, when the issue comes up,
is to first allow the défendant the opportunity to make such a
showing. Ard if he does show that in fact the misstatements
were made in the search warrant application; then the resulting
evidence ought to be excluded.

QUESTION: Mr. Huntley, I've read the colloguy between
Judge Bush and trial counsel in the Qelaware Trial Court and
¥ zather what trial counsel sought to contzst was the affiant's
representation as to what had been told him by two other people.
Is that correct?

MR, HUNTIEY: ©Not entlirely., Your Honor.

QUESTION: In what respect is that incorrect?

MR, HUNTLEY: The contested allegations in the search
warrant affidavit were, very simply. whether certain conversa-
tions took place a%t all. Now, in the absence of those con=
versations taking place, the defendant was prepared to show
further that the representations that were behind what allega-
tions were made were ervoneous., But the bagic issue was the
exlistence or nonexistence of certalin arguments, of certain
coaversations between the affiant officer and two witnesses,

QUESTICON: &nd he wanted to show that they had not
had any conversations with the affiant ard the affiant had

aid they had,

o

[}
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MEB < HUNTLEY ;. ~hixactly, L

The Respondent has argued that if misstatements are
shown and these are material, that their remedy of exclusion is,
very simply, too harsh. The State of Delaware has suggested
the benefit of the exclugionary rule's deterrent effect is far
outweighed by the sociletal interests in preserving the integrity
of orderly criminal law enforcement.

We disagree that the remedy of exclusion 1is too harsh.
Certainly, in the case of a substantial misstatement on the part
of an affiant, civil prosecution for damages, if they could be
assessed, certainly wouldn't be a remedy that would be too harsh
for -=

QUESTIUN: Let me follow up on my brother Rehnquist's
guestion, I am not sure I undergstood your answer. .

2uppose an officer makes an affidavit that he has
been told by a reliable informant that such and such is the
case, represanting what the alffiant has told him or that the
informers told him that certain facts were true. Now, are you
sugeesting that the search warrant should be upset and suppres-
sion should follow if, one, the officer wnb made the affidavit
never had any such conversations at ali, or it is admitted that
he had the conversation with thé informant and the informant
dicd tell him that, but what the informant did tell him was false?

MB, HUNT1EY: The situation that we have in the

present rcase Is the first, that is the --
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QUEEZTION: Are you even' addressing the latter?

MR. HUNTLLY: Yes, I think we can very well,

QUESTIUN: I don't want you to, or anything, but you
don't think that's involved in this case?

MR, HUNTLLY: To a certain extent it 1s involved in
this case, bescause we don't have the benefit of the witnesses
that the dei'endant sought to present.

QUESTIVN: Are you submitting that you should be
able ﬁo attack the warrant, based on the false statements of
the informant?

MR, HUNTLgY: There are two conciderations --

QUERTIUN: Yes or no.

MR, HUNTLLY: In some circumstances yes. The con-
sigerations that should go into the determination of the
exclusion of.evidence, it seems to me, are dictated by two
factors. First, the funﬂamentai reason for exclusion itself
is one of detsrrence, As Mr, Justice White observed in the

ptone v, Pouell case, When law enforcement officers have acted

L]
..... =

mistakenly, but in good faith,on reaconable grounds,and yet
the evidence they have seized is later excluded,the exclusion
can have no deterrent effect{ ke should in all circumstances
<¢ep in mind what the effect is likely ©o be in the excliusion
of' evidsnce,"

Now, turning to the particular situation that

Mr. Justice White was addressing, the prinary consideration
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should be waether there will be a gsubstantial deterrent effect

0

in the exclusion of any particular piece of evidence. To carry
this a step further, we need to concentrate on the reasonable-
ness of the assumption of the affiant. If, in fact, the
evidences that he relies on was false, but he had a reasonable
bésis for bzlieving it to be true, certainly we aren't going to
heve any signlficant beneflts from the exclusion of that par-
ticular evidence.

QUesTIVWN: But that would bz an issue that could be
litigated in a suppression hearing, I take 1t, under the rule
you are contending for, the reasonable expectations of the
affiant.

MR, HUNTLEY: That's right.

QULzTION: Then would this apply to an arrest
werrant as well as a search warrant?

MR, HUNTLeY: That particular situvation isnfit in
front of us, but I should think that, yes, the samz conegildara.
Cions would apply. The Constitution in the cases of searches
and selzures requlres that the search b2 reasonable, or pro-
hibits unreasonable searches and seizures.

QUESTI.N: How do you distinguish this case from
then, where we gaid that the fact that svpp&&ﬁsible
testimony that had bee(r ziven be?arexthafgranﬁ Jury didn't
vold the ultimate indictment rendered by the grand jury?

MR. HUNTLIY: The considerations involved there were
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that the differences in procedures before the grand jury and
the actual trial were 80 great as to warrant a distinction
and permit the use of the evidence by the grand Jjury, even
though it wouldn't be admissible at trial, if I understand the
ceses correctly.

We would suggest that the culpability of the wis-
statements 1s a very important considzration that is central
to the issuss that we have here.

QUETICN: fell me¢ this, Mr. Huntley, is there
something more than the statement on page 16 of the aAppendix
by defense counsel as to his offer of proof, as to what he
would prove if the hearing were granted?

The statement is, "Your Honor, I intend to produce"

-~ a certain man -- "who I believe will give information that
will intend to impeach the information,! and then it goes on
further, "to the fact that it wes never given and as such
there may have been a rather material misrepresentation,”

Now, do you depend on more than that to have alerted
thie court to what you were going to prove?

MR, HUNT:EY: No. This 1s as far as a trial counsel
is allowed to proceed in the presentation of evidence.

QUESTLON : .Hell} he said a little something addi-
tionally at the bottom of page 16, '"They will testify that

nelther one of them to the best of thelr knowledge gave this

information to either of the affiants contained in thils
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affidavig,”

MR, HUNTLLEY: That's true, but what I meant by the
fect that they went no further was that --

QUESTION: There 1s nothing in writing?

MR, HUNTI&Y: There were no affidavits presented by
the proposed witnesses.

QUESTICN: But, at least, those are clear statements
that in his opinion the affiant was making a misstatement
anyway, and maybe lying.

MR. HUNTLEY: Exactly.

QUESTIUN: 1 mean knowingly lying.

MR. HUNTLAY: Thaf's right.

QUHESTION: And the zupreme Court of Delaware said,
in effect, "You can't impeach the warrant for any reason
whatever.,"

MR, HUNTILV: That's true. S0 there was no_basis,
al'ter the initial magistrate‘s ruling on-thc.validity of
the warrant, %o show that the warrant was false. And this is
the decision that we appeal here,

We think that in consideration of this question the
categories of culpability should be glven very careful éon-
sideration by the court. Wwhile here we sought to show that
there were specific misstatements, that is, plain inaccuracles
that should have been known by the police officer, we don't

have the actual benefit of the testimony here. And the actual
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testimony, of course, should have -~ could have shown anything
from a complete fabrication to a simple misunderstanding or
innocent error on the part of the officer.

The categories of misstatements have been broken
down into four sections, ranging from completely innocent
nisstatements to negligent misstatements, reckless misstatements
or, in a worse case, wilful misstatements.

QU&-TICN: Mr. Huntley, neither you nor your opposi-

tion has cised Rugendorf v. United states, although the United

=tates in ;cs amicus brief does., Will you.have some comments on
tkat after lunch?

MR, HUNTL&Y: Very well.

QUESTIVUN: Because I think this is an obstacle for
vycu in this case, that these inqyifies from the bench have
brought into focus, as to whether the misstatements here are
of sufficient integrity to escape the ruling in Rugendorf.

MR, HUNTL&Y: I willl consider that,

The categories that we suggest deserve consideration
for pessible exclusion of evidence are the three categories
that we feel warrant that particular remedy, that is, those
nisrepresentations that have a degree of malfeasance on the
part of the officer,

Thiose categories that we set forth before that
contaln some malfeasance are thoﬁe that involve either --

MR, CHISF JUsTICu BURGER: We will resume there at
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1; 00V ede bogk ueounsad .
{Whereupon, at 12:00 o'clock, noon, the Court
recess2d to reconvene at 1:00 o'clock, p.m.; The same

day.,)
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MR, CHIZF JUSTIC: BURGER: You. may resune, counsel,

ORAL ARGUMENT OF DONAID W, HUNTLZY, 5:Q. {Resumed)
UN BEHALF OF THE P=TITIONER

MR. HUNTLLY: Mr, Chief Justice, and may it please

the Court:
afore the luncheon recess, Mr, Justice Rehnquist

inquired about the relation between the present case and the
situation that was treated by the Court in the Rugendorf case.

The distinctions between the present situation and
the Rugendorf case, 1 think, are quite clear and quite signifi-
cent. 1In Rugendorf, there were two all2gations for the lnac-
curacy or the lnappropriatensss of the search warrant affidavit.

The first was that the affiant didn't have probable
cause to make his allepations because he was merely reporting
the testimony of another, and that since this informant's testi-
mony by way of the officer wouldnft be presentable at trial,
that it shouldn't provide probable cause in that situation.

Our current cagse is distinguished by the fact that
we are concerned about the occurrence or non-occurrence of the
conversation itself and not the admissibility of the officer's
reporting of that conversation at trial.

QUETIUN: 1In a way, you are drawing a distinction
between double-hearsay and hearsay, aren't you, among other

things?
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MR. HUNTLLY: I imaglne so, yes,

QULETION: I just think that the Rugendorf case
répresents a significant hurdle for you o get over, but I am
surprised that neither of you cited it and it was up to the
»C in his amicus brief to bring it up, but then --

MR. HUNTLZY: Well, we do believe that is the primary
ccnsideration in the distinction between the two cases. Then
tco, in the Rugendorf case, the factual inaccuracies were first
of a minor nature and, secondly, were the inaccuracies made by
the informant and not the affiant, and we believe this is a
Very important consideration hsare.

QUesYICN:  If enough accurate information is found
in the affidavit, you conceded at the outset of your argument,
that renders inaccuracies irrelevant.

MR. HUNTZ&Y: I believe that justice would dictate
that result, yes. In the present situation, however, the
allegations that we are dealing with went %o the very heart
of the content of the search warrant affidavit.

QUESTIUN: Would that altér the basis proposition
that you have now agreed to twice, that if there is unchallenged
material in the application for a warrant which would sustain
probable cause, then everything else is irrelevant?

MR, HUNTLLY: We would concede that. I would argue
in this case though that that wasn't the situation, that the

only allegations in the search warrant affidavit are related,
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specifically, to the evidence that was found and the likelihood
of the evidence belng in the defendant's apartment.

1 have pointed out to the Court what we feel are the
besic considerations 1In excluding evidence obtained pursuant to
a search warrant where the affidavit was false, And that is
that the evidence chould be excluded only when first there 1is
some reasonable chance that such exclusion could deter the
misstatements in the future and, secondly, that the misstate-
ments were unreasonabls, within the specific wording of the
ConstGitution,

i, for example, the basis for the affiant misstate-
mént was inaccurate, but at the same time he reasonably be-
lieved them to be accurate and there were no courses of inquiry
that he should have pursued ag a reasonable man should have
pursued, th2n clearly his conduct was rsasonable and at the
seame time no deterrent effect can be made by excluding evidence
based on reasonable conduct.

We wbuld also like to explore the gpecific circum-
stances under which the defendant chould be allowed to make a
showing of inaccurate statements in the search warrant. Both

the amicus United States, as well as the Respondent, have

stggested thag. a preliminary showing of some kind be required,

1

pessibly to the extent of requiring affidavit evidence before

=

this 1is submitted for a suppression hearing and the defendant

given the opportunity to show these inaccuracies.
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The most freguently advanced argument for this is that
it would prevent time-consuming and frivolous exercises at
court in search .of misstatements when there is no resasonable
belief that misstatements actually exist,

W2 suggest that this is not a reasonable apprehension.
I, perscnally, don't have extensive experience in criminal
practice, but I rely on the judgment of those of our colleagues
that have made a detailed study of this, For example, Professor
Graneau, in his treatment of this subject, points out that 60
to 90% of all deferndants plead gullty, usuvally without a prior
motion to suppress., Second, most searches are conducted with-
out warrants, and the defendants in these cases now have full
opportunity to file a suppression motion. Third, esven in those
few cases involving warrants, defendants can obtain a suppreS—
sion hearing of limited scope, simply by asserting that the
warrant's execution was unlawful, hence, éennitting defendants
to controvert warrants would increase the present number of
suppression hearings only insignificantly and merely add to the
length of some hearings already granted.

QU3 TIVN: Of courgce, you are talking about kind of
a spectrum and albalance one way or the other, aren't you here?

While one could have a rule that the -- once the magistrate has

[

ssued a warrant, the warrant requirement is satisfied, even
though a court were later to determine that the facts alleged

in the warrant didn't satisfy provable cause, Aguilar and
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=pinelll hold otherwise.

Or you could have a rule that the court can determine
probable caﬁsa that the magistratel!s findings as to credibillity,
factual credibility, will be upheld.

You want a third rule that says the magistrate's
determination in neither case will be upheld.' It will bc subject
to re-examination by a court.

You are talking about this would be an incremental
deterrent value, not something that is an absolute right under
the Constitution, aren't you?

MR, HUNTL&Y: That's right, but it seems to me that
the deterrent valve is much more applicable to the present
situation than a review of the sufficiency of the search
warrant,

QUATIUN: But your argument is a constitutional
argument, ---

MR, HUNTLLY: Yes, Your Honor.

QUETIUN: =-- 1.e., that a warrant 1s issued on
ralse information is not a kind of a warrant that the Fourth
imendment allows,

MR. HUNTLLY: | bBxactly.

QUE&TIuﬁ: And yet you, yourself, say that where the
information is false,that the officer didn't have any reason

to believe .t was false, it complies with the Fourth Amendment.

MR, HUNTLiY: Yes, I would so submit.



QULSTION: Not beecause it says probable cause?

MR. HUNTLEY: The probable cause lies with the
affiant. And from our standpoint if the affiant had reasonable
basis to belisve his allegapipns, this satisfies the consti-
tutional requirement. We can't, in all circumstances, require
that the affiant be absolutely correct. As Mr. Chief Justice
Burger has pointed out, it is unrsasonable to require that
degree of care on the part of the average constable.

QUESTION: We had a case argued only last week where
nad & warrant been obteained and was obtainable, there being
time, nevertheless, there would have been great pressure to
recite the necessary material, and it would be most unlikely
that thare would be a'parféct affidavit for a warrant at any
time. Is that not so?

MR._HUNTI&?:' That‘s possible,

We would suggest that if a defendant were denied the
opportunity, as a matter of right, to challenge the authenticity
and the accuracy of the search warrant allegations, there would
be two very undesirable consequences that would flow from this.

QULSTIVN: I didn't realize you were suggesting that
'any time a person comes and makes an allegation that the af-
fidavits contain some inaccurate information that you should be
allowed to put on your proof. DLon't you have to also, as you
suggest, indicate that the officer knew 1t was wrong?

MR. HUNTI.Y: Yes, certainly, the proof that is
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required is that the officer's conduct was unreasonable.
QUISTION: DBut does your allegation that gives rise
to your right to discovery or hearing have to be any more than
Just an allesgation? |
MR, HUNTILZY: We submit that if it were anything
different than just an allegation that we would come up against

the situvation that was held satisfactory in the Carmichael case.

QULZTIUN: In every case, you jusSt make the allega-
tlion, whether you have any basis whatsozver, and you can put
the offlicer on the stand and cross-examine him. Is that it?

MR, HUNTIiY: Yes, I believe that the defendant
should be allowed that right. I{ he has reason to suspect --

QUESTICON: Well, what reason? That's what I want
to know. What reason? And deoces he have to say what the
reason 1s before he can get a hearing on it?

MR. HUNTLEY: The fact of the matter is that in
most ¢riminal situations there is no opportunity for discovery
and 1t 1s very unlikely that the defendant will be as fortunate
as he was in this case and have a specific bagis.

QULSTION: So the question remains, does all he have
to do is make the allegation and then a hearing?

MR. HUNTLIY: I think for satisfactory fulfillment
of the constitutional requirements the defendant 1ls by right
entitled to the opportunity to present such evidénce as he

may have,
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QUaATAON: 1 know, but if he has got any why doesn't
he present it? You mean he wants to just crogs-examine ~-

MR, HUNTLZY: 1In view of the ex parte nature of the
initial proceeding in granting the search warrant, I think --

QULTION: Also, if you are going to do this, I
suppose you have another leg up on getting the names of
Iinformants

MR, HUNTLZY: This is a separate issue, not involved
in this present situation. Short of getting the ldentity of
informants, the defendant could,at the very least, inquire
into the circumstances surrounding the affiant's alleged
information, and make other inquiries that would test the
credibility of his having an actual informant or whether the
informant gave the information --

QUESTION: of course, the magistrate is entitled to
do that when he issues the warrant, and for all you know he
did,

MR, HUNTL&Y: That's very possible but this was in

QUESTION: I Kﬂow, but nevertheless the magistrate
can cross-examine and have all testimony he wants, and 1f he
hag any doubts about it he doesn't issue a warrant, that's all.

MR. HUNTLZY: Wwell, it is gratifying to have some
authority vested in the magistrate, but oud Judicial tradition

in this country 1is that the issues are best discussed in an
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adversary proceeding.

QUZswIUN: Cne of our cases says that the purpose of
the warrant -- I think it 1s the McDonald case -- is to inter-
pose between the police authorities and the defendant the
neutral magistrate, It doesn't say the whole court systen,

MR, HUNTI&Y: Well, this Court has considered the
role of the magistrate in similar situvations regarding the suf-
ficiency of the allegations, and has felt that the review of
the sufficisncy of the allegations in the search wafrant
affidavit 1s appropriate at a suppression hearing.

QUz>TIVUN: Well, may that not be because as the Court

sald in Chabrick v. City of Tampa, "A magistrate need not be

ore trained in the law, "

MR. HUNTLiY: That's a possibility. Hopefully, they
Rave the BASHERT Geptes OF loRNBeLones pesaThie, “But e soans
much more basic to have a review of factual matters through an
adversary proceeding.

QULSTIVN: You can't have an adversary proceeding
before you pet the warrant, That's impossible.

MR, HUNTL&Y: Of course. That's unregasonable, This
would just invite the dgstructiqn.

QUESTIUN: If it is a dope case, it is impossible,

MR, «HUNT Lo¥:s = ¥es.,

QUuaeTIUN: Wwhen counsel made this rather speculative,

highly speculative, proffer, why couldn't he have

5
Q
0
@
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presented, by affidavits, exactly what he proposed to preséent
to the court ultimately?

MR, HUNTL&Y: In the present case, this would have
been possible if he had recognized the necessity for a pre-
liminary showing. Howsver, in this particular case, he did
heve the evidence available and felt possibly that it would be
an undug imposition on the time of ths presiding judge to first
review the sufficiency of this preliminary showlng and then,
subsequently, hear the witnesses besides,

QULEWIUN: Wwell, as 1t turned out, he had to do both.
un your theory =-- on your claim, he would have to do both. He
hés considered it preliminarily here, and now you are here
saying that you want him to conduct the full adversary hearing.

MR, HUNTLEY: That's right.

QUEz1LUN: Now, what if the judge had said, in
regponse to this proffer, "I have considered the points which
you say you may possibly be able to prove, and even if you |
prove them all there 1s enough remaining here to support
probable cause, and your motion is,thesrsfore,denied."

MR, HUNT.LY: With that I would feel would be a
{final adjudication of the matter. The judge certainly would
have resolvasd the doubts in favor of ths defEndant, and there
would clearly have been a thorough revisw of the validity of
the search warrant,

We think that if the preliminary showing would require
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-- would be reguired that we would have a two-fold problemn,
First, the allegatiors for the invalidity of the search warrant

would become as cursory as they were in Carmichael. And,

secendly, I think that we would see a movement on the part

of the police officers to disguise their informants,and even
when they do have prokable causge for an affidavit couch it in
such terms so that the credibility of this information couldn't
be: checked by the defendant,

We have a system of Justice that systematically
eliminated many of the legal fictions that we had in the
snglish common law and stagtutory law. e submit that the
requirement of a special preliminary showing, inconsistent
with the routine handling of search warrant affidavits,; would
foster the oresentation of new legal fiction, and we don't
believe that this would be helpful in the administration of
Justice, e

Ws ask that the judgment of the Delaware Suprems
Cocurt b2 reversed, and that this Court confirm two basic
coroliaries to the Fourth smendment. First, ghat a defendant
nags the unfettered right to show at a suppression hearing that
ar. affidavis Qas false. &~nd secoqdly;'that the evidence re-
sulting froa a search ke excluded.whenever the search was based
on a false-affidavit that a reasonable man would not have be-
lieved to bz true.

it there are no further questions, we thank the Court.



MR, CHIEF JUSUICLE BURGER: Mr. Turner.
JRAL ARGURGNT CF HARRIZON F, TURNER, EsSQ.,
UN BEHALF OF THE Ris PONUENT
MR, TURNiER: Mr. Chief Justice, and may it please
the Court:
initially, I'd like to present to the Court the idea
ghat the exclusionary rule of the Fourth Amendment should not

be extended to this case. I would like to discuss Mapp v, Ohio

which was tne cage which made the Fourth Amendment exclusionary
rule applicable to the Ltates. It is to be noﬁed that Mapp was
a search without a warrant. The articlas seized were contra-
bend, the vary subject of the charge. And I think this is
important. They were testimonial in nature. »rnd there appeared
to be no alternative remedy for the invasion except a deter-
rent suppression of the evidence.

In stone v, Powell, this Court had occasion to

analyze Mapp's application to the exclusionary rule to be
founded on,cne, the prevention of introduction of evidence
where introduction is tantamount to a coerced confession; two,

deterrence of Fourth amendment violations and; thres, judi-

(U]

cial integrity.

This case is markedly distinguishable. The itens
selzed were not testimonial or communicative. Let's look ag
what was seized. Items of clothing. Now, the charges were

burglary, rape, kidnapping. These items of clothing had



nothing to do with any of the -elements of the crime.

30, L submit thers 1s no Fifth Amendment overtone in
this particular case. 1In every other case that I have re-
searched, I find that Fifth Amendment overtones. or wixth
Amendment, are applicable. Therefore, as this Court has stated
in.-Calandra, and f believe in Janisg, the exclusionary_rule.is
a judicially created remedy, designed to safeguard Fourth
Amendment rights, generally, through 1ts deterrent effect,
rether than a personal constitutional right of the party
aggrieved,

Accepting this then, for this Court to intervene in
this case, 1 submit,wouid be contrary to federalism. In allow-
ing the state courts, without a constitutional -= a U.a.
constitutional point -- to come before this-Court 1% would be

unjust for this Court to Interfere, as Justice Clark stated in

Kerr v, California and Mapp v. Ohio. We followed Boyd v, U.o.

which held the Fourth Amendment, implemented by the Helf-incrim-
ination Clause of the Fifth, forblds the Feaeral Goverqment
to convict 2 man of a crimeé by using testimony or papérs
obtained from him.

Now, let me polint out here that the Réspondent in
1950 adopted the exclusionary rule of Weeks, and that 1s so

noted in £lkins v, U.5.:8s one of the states that had adopted

0

the exclusionary rule by means of case law, Ricards v, state,

77 A.24 199, 1950, This 48 prlor to Mapp.
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Now, our woupreme Court -- Uelaware Supreme Court --~
in passing on this matter, thought there was no constiltutional
violation,

i1 submit that the -supreme Court of Uelaware should
be conflirmed.,

The next point. The application of the defendant for
a hearing. The Court has discussed it rather thoroughly. They
kriow what it amounts to. I submit it was merely highly specu-
letive and not a grounds for conducting a hearing.

QULSTION: But that certainly indicated that he
articipated putting on the testimony of informers who would
deny that they had any conversations like that at all.

MR, TURNZR: When you say "informers,"

slr -« They
were named witnesses.

QUIETION: Well, he would put on witnesses who would
claim they didn't have the conversations with --

MR, TURNER: That's what he wanted to do, Your Honor,
no questlon about it. That's what he wanted to do; but ~-

QULSTION: What 1f he had prepared an informal offer
of proof to which was attached affidavits of the witnesses?

MR. TURNZIR: That's a different proposition.

QUESTION: Why would that be different than terms of
the four corners rule?

M. TURN:ZR: Well, Rule 41{c) of the Delaware Criminal

.Rule -specifles on suppression of evidencs that the motion will be



by affidavit -- supported by affidavit, L should say. It
specif'ies all this,

QUESTION: Would you say that if he had made a formal
offer of proof, supported by affidavits of the witnesses who
sey, 'We never had any conversation with the officer whatso~ -
ever."

Now, suppose he had made that sort of a submission;
tren, lec's suppose the Lelaware Court had still said, "1t
doesn't makes any difference what your submission is, you may
not attack the face of the warrant,"

MR, TURNIR: The Celaware Court would have bheen wrong
in that case,

QUESTION: Constltutionally wrong?

MR. TURNER: Constitutionally -

QUISTICON: That's what the issue is here. 1Is it

constitutional or not for a gtate to deny a chance to attack

the ~-
MR. TURNiER: I would say 1t is not constitutionally
wrong unless the Court considers -- and the only out would be

judicial integrity, 1¢ would appear to me, in that case.
QUESTION: Well, you stlill say that Delaware,
constitutionally, could say, '"We are just not golng to allow
ary kind of an attack on the warrant, even if there are
affidavits that the affiant officer committed perjury."

MR, TURNER: Yes, Your Honor.
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QUISTIUN: UCertainly, that's what the Supreme Court
of Lelaware said, wasn't it? Didn't the supreme Court of
Delaware take that position?

MR, TURNzR: Yes, Your Honor.

QULSTION: Well, that ic the four corners rule,

MR, TURNEZR: That's correct.

Now, I would like to compare the Mapp rule with the
deterrent that's already bullt into this situation. Calandra
said, I believe, that only in the most effiéacious cases would
the exclusionary rule be applled. 1 suhmit.that this is not
one, The situation here is you have a deterrent of a perjury
charge, a c¢riminal charge. The deterrent rﬁle,exclusion of
gvidence, punishes who? It punishes society. That had
ncthing %o do with 1t¢. The perjury rule goes right to the
heart of the individual involved, . g

Now, you say, '"Well, if we exclude the trial, that
might deter." I submit that the police officer who would lie
ungder oath is not one who ig golng to'be‘deterréd by exclusion
of evidence at trial, He has demonstrated that he is really
net interested in enforcing the law. He ls sort of interested
i vioclating 9%,

QUISTION: Well, counsel, I think you are undoubtedly

aware of

.
]

g

-

nse arguments that havz been advanced to the Court
on a number of occasions in briefs to no avall. They have

persuaded some members of the Court; not a majority.
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MR. TURN:zR: I come then to the last area in which I
submit that the evidence submitted or tendered in evidence, the
articles of clothing submitted were harmless beyond a reasonable
doubt. The itvems that were introduced consisted of clothing
which, in effegt, were identification, We had in addition to
that two statements made by the defendant, not admitting guilt’
but admitting 1t as identifilcation ==

QULETICN: Was this argument made to the Lelaware
cupreme Court?

MR. TURN:zR: The harmless area? Yes, Your Honor.
They didn't get to it.

QUEETION: They didn't need to get to it.

MR, TURNZR: It was made.

QUITION: We don't ordinarily get to it either,;
unless the lower court got to it.

MR. TURNER: That I can't answer.

QULLTIVN: Well, you are entitled to urge us to
support the judgment on any ground that was urged in the court
below, but many times we don't take the invitation.

MR, TURN?R: Thank you.

Y submit then, under those circumstances, that the
evldence as submitted there was hérmless beyond a reasonable
dcubt becausie -- and briefly -- the defendant made two state-
ments prior to trial admitting that he was a participant. The

defense counsel's opening statement denied participation but
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rather raised the cdefense of consent. The victim positively
ldentified the defendant at trial. :he had had an opportunity
for an hour and a half to be with him, fifteen minutes of which
were in daylight condition. And lastly, when the defendant
took the stand, himself, the first question he was asked was
if he had had intercourse with the victim on that day. His
answer was yes.

QULSTION: But Mr. Turner, what about the knife?

MR. TURNZR: The identification of the knife, Your
Honor, was objected %o by defense counsel as not being a
positive identification., He couldn't have said truer words.
It was not., What the victim said --

QUESTION: Uidnt he also object to it on the ground
that it had been seized pursuant to the warrant? Hadn't the
knife also Heen seized pursuant to the warrant?

MR. TURNZR: Yes, Your Honor,

QULE=TION: And didn't he also object on that ground
as well as the other?

MR. TURNZR: Not clearly, but he did object that it
was not the «-=

QUIESTION: He made a motion to suppress and that
would have included the knife,

MR. TURNiR: Yes, Your Honor, it would have.

What I am talking about is before the jury -- This

motion was not before the jury. My point is that the jury was



lmpressed by defense counsel's motion, which brought emphatic-
ally to their attention that the knif= had never been identi-
fied as the knife, What the victim said was that it was of
that length, had one smooth edge and one sharp edge, and that
wes like the knife. There was no positive identification of
the knife. That 1s the positlon of the Respondent in this
metter,

If there are no questions, that concludes my argument.

Thank you,

MR, CHIZF JUSTICZ BURGER: Mr. Huntley, do you have
anything further?

QUESTION: Could I ask General Turner a question?

Co X understand you are not relying on the Rugendorf
case in any way?

MR. TURNZR: Rugendorf. no sir,

QULSTION: May I.ask why ?

MR, TURNER: Well, frankly, I didn't think I needed
_to, Your Honor.

QUESTION: It has some interesting parallels, has it
not?

MR, TURNER: I suppose I didn't go to Rugendorf t©o
start with HSecause the flrst statement was ther-hearing had
been granted, They assumed it was correct. I think that

probably stz2ered me off., I apologize.
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REBUTTAL CRAL ARGUMENT OF DONALD W, HUNTLEY, B2Q.,
ON BLHALF CF THi P&TITIONIR

MR, HUNTI&Y: I would merely like to take issue with
Colonel Turnsr's characterization of the present question as an
extension of the exclusionary rule,

We submit that the exelusion of evidence that was not
only based on a false affidavit, but an unreasonably false
aff'idavit, 1s more basic to the exclusion of evidence that
resulted from an insufficient affidavit; in s ome respects,

And we further submit that the constitutional purpose
wou ld be best served by the exclusion of all evidence that was
s0 introduced,

MR, CHIEF JUSTICL BURGER: Very well.

The case is submitted.

{(Whereupon, at 1:33 o'elock, p.m, the cases in the

above-entitled matter was submitited.)
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