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PROCEEDINGS

MR. CHIEF JUSTICE BURGER: Wa'll hear srgunsnts
first this morning in No. 76-938, PFedsral Maritime Commissien
and others against the Pacific Mavitims 2ssoclation.

Mr, Friedman, you may procsed whenever you'vs rasady.

ORAL ARGUMENT OF DANIEL M. FRIEDMAN, E£SQ.,
ON BEHALF OF THE PETITICONERS

MR, FRIEDMAN: My, Chief Justica, may it please the
Couxt:

Section 15 of the Shipping Act reguires persons
covered by the Act to flle with ¢he Faderal Maritimes Commission
a category, seven different categories of agresments, one of
which is "every agresment controlling, regulating, preventing
or destroying competition”.

The Comuission is imstructed by the statute to dis-
spprove agyesments that fall to mest cortaln statutory critexia
and €o zpprove all others. It is illegal to carxy out either
mn agyxeemsnt thet the Commission has nok approved subject to
the Act, or one that haz been disapproved. And any agreement
approved by the Commission theraby cbtains antitrust immunity.

Thexe ére twe questions in this cese which is here
on & writ of certiorari to the Court of Appezls for the
District of Columbia Clircuit.

The first one is whether Section 15 covexs any

pxovisions of collective bargaining agreemsnts.



And the second is, if that gquestion is answered
affirmatively, vhether ¢the Federal Meritime Comigsion in this
case properly denied to the particular provisioxis heve inveolved
a laboy exempticn, an exsmption that ¢he Commisslion has
recognizad as sppropriats wnder Section 15 for collective
bargaining agreements in certsin clircumstences. |

The reapondent, the Paclfic Maxritime Association,
iz an maployaﬁ asscciation cormprized of mest of ths employers
in the West Coast maritime industry, steamshlip companies,
terminal. opsratoxs and stavedores., The raspondent, Intaeraational
Longshoramen's and Warehousemen's Unien, is the collscting
bargaining representetive of the smployses in that industry,
and bargaining cn the Pacific West Coast genarally tekes nlace
on an areawide basis.

Thera ara, howaveyx, a snall numbar of 'mﬁéloy@rs
oparating on the Waest Cosst who arse not mambars of the Pacific
faritime industxy, including a nurbey of pords on the Pacific
West Coect that cperate theivr own terminal facilizies.

Since 1935, PMA and its predeceszors and the unlon
have cperated undex a collective bargalining agresment that
previded detalled arrangemsnts governing the operaticn of the
waterfront cn the Wast Coast. The most important aspect of
this is that together they have ocxganized and conttrolled a
joint registersd wozk forcs, & force which is registered,

and which i3 dispatched under union hiring halls ¢hat are
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jointly administered to particular employers on & job basis.
The men ara rxotsatad, you don't have a particular crew working
full=-tine for a particular employer. The men are rotated from
job to job, as the jobs coma up.

The PMA has a very elaborata system of contral
recordkesping and payroll racoxds. Evezyone is peid centrally,
even thouch they work for ons employer two days and for ancther
employer thrse days of the waek_: and, in addi¢icn, thexa's a
vary extansive jointly operated fringe benafit program under
which i they have a guarantsed annual wage, pension plans,
welfaxre plans, vacation plans, and so on, and all mambexs of
PMA ave requlred to contributs to the fund that sustains
these fringa benefits,

New, prior to 1972, which was when the agreamsndt
invelvaed in thi: case vas negotiated, employers who wars not
nanbars of PMA could obtain men from the registerad work forca,
union membars, by negotlating divectly with the local unions
invelved in thelr partlcular aveas. And this happened
frequendly. Separate contracts were nagetliatad baltween many
of ¢he ports involved in ¢this case and the local uaion.

2nd, in addition, the individual porets ware able to
nacgotiate for the frings benaefits provided iz;—:;dsr ¢he nastsr
contract by a participation agreesment that they nsgotiated
with PMA and ¢the union.

2nd under this axrangsment, the union permitisd sonme
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of the non-mambey employexs 0 use what they call sisady gangs
ox stasady men, that is, men who werkad full-tims for one
employexr rather than being rotatad from individual o individual.

PMA was of the view that the non-mamber's usa of the
ragistered work force, as it functioned, put its mewbexs, the
PMA members, under what they describe a5 an cbvicus competitive
disadvanteage as agalnst the non-nembers. 2And a rajor yeason
PMA's pregident indicated, at pege 20 of the record, was that
undey this arrangement 1f PMA msmbers were closed down as a
vasult of a 1al:;ar dispute, the msmbers ~- tha ports who were
not: membars could continue €0 cparate, because thay were not
bound by the arrangements, they were not mexbeyrs cf PlMA; &s
a rasult of ¢his, cargo and business was di.veraea-from the
mambers of PMA during these periocds df disturbanca, laborx
disturbance, to the norn-membars, which they felt gave the
non-membars an unfair compstitive advantage.

Thay alsd ;omli@v'a the use of the steady man gava
them an advantage. And, finally, they thought thai it gava
the non-membayrs an a_.dirantagu that they were not veguired +o
pay their full ghave of the fringe benefits in tha sans way
that PMA membexs were.

And, after extensive bargaining in 1972, PMA and
the union agreed upon scmsthing called the non-member partici-
pation egrsement, an arrvangement that was made a part of the

collective bargaining egrssment, and the provisien providas
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that non-members must agvee to be bound by the teyms of the
non-member participation agresment as a condition to using
the registexsd work force.

Now, wa've set forth in our briaef a nurbey of pro=
visions, at pages 10 and 11 of cuyx brief, a number of provigions
of this non-mesmbeyr participation egrsement that had an impact
upon the non-members. But there are two of them that I'd like
to stress at this argument, because these are the ones, wa
think, that probably have ¢he greatess impact in torms of
competlition.

Tha firxst thing was that the non~mombers must use tha
ragistexad work force on the same texms as the membars, which
includad érawing them, of course, fvom the unien hiring halls,
which they had been doing in ¢he past, and a limited use of
them, in case thers were union work stcppages against PMA,
ko the same extent that members of PMA were limitad. And
the non-membex participation zgresement statsd: the essencs
of this requirement was the acceptance by non-nember partici~-
pants of the principle that a work stoppags by ILWU acainsée
PHMA membexs is a work stoppage agalnst non~membaxr participants.

In other words, if thers was a work stoppage against
PMA, the non-members of PMA neverthelszs would ba bound not o
use the work forxce at the ¢ime that PMA members woere barrad
from it,

The second thing iz that the non-membays whe wishad
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to use the reglséured work force had o participats in the
frings benefit plan on the same teyme and conditions as PMA
membars: that is, they had ¢o neke the sams paynsnés to the
fringe bepefit program that PMA nmemberxs would maka,

Afver the union and PMA agresd upon this nqai;-ﬁmnxbmf
participation agreement, thay endeaverad o get ¢the non~nenber
porits to sign the agreemsnt. And they pointsd out tao the non-
m@mbex: ports that unles:s they signed this agrmnt,'l thay
would not be abls to use the registared werk foyxce,  And that
is set forth at pages 65'; and 77 of the Appendix.

QUESTION: Mr. Friedman, you rafexr to non«mbar
ports, und my undersétanding is that the PMA consists of
steamship companies, terminal operators, stsvedoxes and £6
forth, Vhen you zay “non-member poxts®, are there entiye ports
which have nona of those =~ whe ars members of ths PMA?

MR, FRIEDMAN: There axe some ports, as I undarssand
i, whers no one {s & membey; there are other ports where the
port~oparated facllities are not, but thers are other
facllitias i:;z the port that are operated by BMA,

PMA, by the way, will accept anyone's membszship,
who agreag to its terms., EBubt I use this as kind of & éh@rﬁ%mc},
it veally is all non~mewbers of PMA who are engagad in sny of
these achivities, but this particular case basilcally involvas
the ports. .

QUESTION & And thay ave pyimarily publicly opersated



poxis? Cxr not.

MR. FRIEDMAN: Primarily, ves.

QUESTION: Thay ave -- public bodies cpexeits thom?

MR, FRIEDMAN: Yes, thay ave all public bodies,
and the public bodles ave reguired, under the State étatutﬂ,
to do cartain things or to not do cextain things.

QUESTION: Yes,

MR. FRIEDMAN: 7The response of the ports o ths
adoption of this non-membex participation agresment and the
endeavoys by the union and PMA to gat them €0 join i& and sign
up was ¢wo things: Firxst, they flled a2 complaint with the
Federal Maritime Commission; and, secondly, thay filed thras
antitrust cases. Two of those ave still pending, the third
has bean dismizsed.

The complaint with the Commission alleged that this
nen~membay participation agrsement --

QUESTION: Was the digsmissal on the marits?

MR, FRIEDMAN: Mo, it was dismissed by the plaintiff,
The receord iandicates they dmcﬁdad to dismiss at some point.

And X nmight add thal: the antitrust complaint ¢had
was dismissed challengad only one narrow aspect of this
parélcular non~membexr pariicipation agresment, somathing
dsaling with what they call stuffing and unstuffing of contalners
at the waterfront; and that has dropped out of tha case,

-

bacause ¢ha Hational Labor Ralations Beaxd has held that thab
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was an illegal *hot cargo clauss®, so that's no longexr in the
case.

Thay alleged that the non-menber pardlcipation
agreement was an agreemsnt that had to be filed under Section
15; that it was an lllegal agreesment undexr both sectlions 15
and also sevaerxal other sectlons of the Act, and they urged tha
Boaxd to take juxisdiction of th;a case and to disapprove the
agreemant -~ I'm sorry, the Commission not the Board.

The Comnission severed for praliminary determinaticn
two questions in the case, ona, whether Section 15 covered
this agreement, and, sacond, if i¢ dld, whether it was entitled
to‘a labor exempticn.

Lengthy affidavits wera filed in the cszse, and the
basic point the ports made was that the registared work forcs
contalns the skilled psople necessaxy to operats these
facilities, and that without the skilled people thsy could not
effactively cparate their facllitiss,

On the other hand, the ports peint out that if thev
atiamptad to use non~union laboyx, if thay could gst it, to
do this werk, the union undoubtedly would throw picket lines
around and close down the poris, -

If, on the other hand, they signed up undex i:hj.s
agraement:, 1t would deo two things according m tha ports:
ona, it weould increase their expanses for a variety of reasons;

sacondly . it would tuxn over control of theilr labor relations,
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which, under thely statutes, thuey ave chbligsd o handle, ¢o
thirxd persons, bacause they were bound -- by doing this thay
would bind themselves to all of the requivemsnts of the PMA,

Thae Commission held that it has jurisdiction undey
Saection 15 over this agresment, and that the sgrsement was not
entitled to a labor exemption. The Commission epplied the

standards it had devaloped in a case called Boston Shipping,

to determine the existence of a labor exemption.

QUESTION: Iz ¢here any statutory labor exemption
in the Federsl Maritima Act?

MR, FRIEDMAN: No, thers is not, Mr. Justica, but
the Commission’s theory is thet since en antitrust exemptlon
rasults when they approve en sgresment under Sectlon 15, and
since cowpetitive conglderaticns axe an impoxtant factor in
the Conmigsion's administrabicn of Sectlon 15, it is appropriats
to imply into this statuts a laboxr exemption comparable to
that that this Court has developed under the antitwust laws.
And that's the basic thesory upon which ¢he Commission opsrates.

QUESTION: Mr. Friedmen, am I riché, ¢he Commission
hasn't yat elther approvad ox disapproved the agreaemsnt?

MR. FRIEDMAN: Thag¢ is coxrect. All the Commission
hé-.a dona is make the threshold determinations =--

QUESTION & That 1t nust be fil@:ll.'

MR, FRIEDMAN: -~ that the agresment has ¢o be filed

and that it's not entitled to s labor exempélion. And, lndsed,
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aftex 1t makes those determinations, it issuss another orxder
setting the issuss on the mexits for hearing and determination.

The Commission sald ¢hat this was an agyesmant which
controllad or affected compstition between the membars and the
non~mambers, and therefore was covered by Section 15, and
accoxrdingly was requived to be filed, mless a lsbor exemption
existad.

It found thexa was nc labor exemption for two reasons,
under two of the critaxria it had developad under Beston
Shipping. Fixsg, it said, this provision did not relate to a
mandatory condition -~ a condition of mandatory subject of
bargailning, bgcause it was divected not at the 1&1%:0::' condl¢ions
of the members of PMA but to the labor conditions of thixd
parsons, that is, the non-membexs, the ports. !

and, in addition, the sacond related issue is that 3
since 1 attenmpted to impose ¢exms and conditions on paople
outslde of the mambaxship of PMA, i€ was, in attempting &o
impose thoze conditions, beyond the bargaining unie,

It conciuded that this non-member parxticipation
agrespsnt had a potantially severs and adverse effect upon
competition, but only 2 minimal effect on the collactive
bargaining process. That's at page 702 of the Appendix
to the Petitlon.

QUESTION: Mr., Priedman, when the Commisslion asks

whether the agreement is entitled to a labor axempiion, even
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though it must be filed undsyr Section 15, 1f they say that it
does, is that just ~- that 1t does have such-and-such, 1ls ¢that
just the egquivalent of approving i¢?

MR, FRIEDMAN: No, that is pot. That means ¢hat o=

QUESTION But that does mean that «- it doss mesan
that the Comniseion will not proceed to deal with ¢the antltxuvse
considarations in the matter because they think that undex
our cases, ox under the Court's casss, whatever effect on
competlition 1= coversd by the labor exemption?

Is that 1€?

MR, FRIEDMAN: That is coxxect. This would not -~
this zule in the Commission granting the labor exemption
would not be an approval under Secticen 15 that would confar
antitrusf =e

QUBESTION: Bud i€ would alsc keep them from disapproviig
ig?

MR. FRIEDMAN: Yes, Yas, it doss,

QUESTION: It kesps them from disapproving i,
although otharwise they might disappyove i¢ on ths érnunds that
it's affecting competition?

MRJ'FR:Ethﬂ¥.#fhat is correce. But, of gourse, in
considering whather there is a labox exemption, théy do
caraful ly considér the impact on competition. In other words, «=-

QUESTION: Oh, I understand,

MR. FRIEDMAN: But they -~ this is the end of the
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case, as far as the Commission -~

QUESTION: But, if they say that the agrxsemant is
not entitled to & labor exemption, then they'rve going %o decide
whether they would appreve it ox not?

MR, FRIEDMAN: That is correct.

QUESTION: And I take it, from what you answered Mx,
Justica Stevens, just saying thet tha agreemsant is nét gentitled
to a labor exemption is not squivalent of disapproviag it?

MR. FRIEDMAN: No, no. No. |

QUESTION: So they still could approve 1t and
thexeby insulate i¢ from antitrust?

MR, FRIEDMAN: VYes, they could. If we prevall in
this case, the Commisslon will go ahead and it could approve
it or i¢ could disappreve it. |

QUESTION: And say that this is essential for ==

MR, FRIEDMAN: Yes, that they -~

QUESTION: -= for the running of the stsamship
business?

MR. FRIEDMAN: Yes., They could ~- the only issue,

I rvepeat:, is this threshold issue,

QUESTION: And if thexe's a finding contrary te this
case, that thers is a labor exempiion, then what follows?
The Commission -~

MR, FRIEDMAN: Thet's the end of the procesding.

QUESTION: =~ gavs vou don't nead to filg it ==
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MR. FRIEDMAN: You don't -~ well, if they flled it -

QUESTION: =~ or deoes it approve it?

MR, FRIEDMAN: In effect, they would ~- I prasume
they would, In effect, xatuxn it. That is, they ==

QUESTION: But they don‘t ampprove it?

MR, FRIEDMAN: They don't approve it. I want to make
that very explicit.

QUESTION: But they must say, then, you don't --
' bacause the laboxr exemption is appliceble here, this is not
an agreenent thet need be f£iled?

MR. FRIEDMAN: I would say that's the affaect --

QUESTION: Is that what follews?

MR, FRIEDMAN: That would be the affsct of it.

QUESTION: What ls thelr orxder? Im findlag a labox
exanption, then what does the Commigsicn do?

MR, FRIEDMAN: I couldﬁ't t8ll you. I would hope
o get the answay --

QURSTION: In any event, they don'é purport o
approve i€, —~-

MR, FRIEDMAN: HNo.

QUESTION: == and the sgreenment then is s&lll opsn
to attack in the courts as a violation of the Act?

MR, FRIEDMAN: Oh, yes, they hava not =--¢thera's no
approval.

QUESTION: 1It's not aspproved, but it certainly hasn't



bean disapproved.

MR, FRIEDMAN: I¢ hasn'e been approvad or dlsapprovad.
It's ~—

QUNSTION: Thera's a finding -~ bacause thsxe's a
labor examption, vou don't need to fils this for =pproval, is
that i€?

MR. FRIEDMAN: But, in effect, you have to —-

QUESTION: W%Well, vou're going to find out for me.

MR, FRIEDMAN: You have ¢o prelimlinarily file an oxder,
I supposea, for them ¢o know whethsy 1¢ has a labory --

QUESTION: Yas.

MR. FRIEDMAN: But the end yesult of giving i¢
a labor axemption is as though it didn'é have ¢to bs f:i.l_ecl at
ali.

QUESTION: But it :aff::—activnly takes the antitzust
issua ouls of the administrative proceas?

MR. FRIEDMAN: O©h, vas, That's -~ i&'s over,
bacause ==

QUESTION: And puts it back potentially in the
courds , i.g anyone wants to sue,

MR, FRIEDMAN: Into t;m antitrust couxt, and X
assume t‘he- emﬁtﬁ.:rust court would not ba bound, of course, by
the ccr@iasimm's determination.

QUESTION 3 Well, they don't purxport ¢o decide this.

MR, FRIEDMAN: HNe. No,
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QUESTION: Well, My, Friedman, whan vou talk of
labor exemption in this context, vou'xs talking zbouk
exemption from the requirements of the Shipping Act rather
than the antitrust laws.

MR. FRIEDMAN: Theat's corvacd.

QUESTION: So that means if thexre's a lzbor exemption,
as you're using the term, it means that the agreement nead not
have bean flled pursuant to Saction 1i5.

QUESTION: Exactly.

QUESTION: That must be the concapt.

MR, FRIEDMAN: That's right., If ¢that®s what == 1if
that it ig ==

QUESTION: If ¢hey had so rxruled, yes,

MR. FRIEDMAN: Yes. But zll I'm suggesting is that
sometines vou mey have to ~-

QUESTION: i1t may have besn on file, sura, but it =--

MR, FRIEDMAN: ~~ to detsrmine whethar you had to fils.

QUESTION: Yes.

MR, FRIEDMAN: Indeed, sometimes peopls will fils an

.
agreement requesting a ruling that it dossn't hava to, to be
sure thet they'!'rs not subject to the Shipping Act.

QUESTION: But in dﬁtarmining‘whethar or not therse
iz a so~called laborx exsmption, ¢ths Commissiaﬁ draws not on
Shipping Act casas but on the decisions of the fedaréllcour%s,

including this Couxt.
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MR, FRIEDMAN: It draws on these declsicns, but it
brings o bear its expsritise on the shipping industry in
balancing and weighing the competing impact on the ons hand,
on collective bargaining in labor, and, too, on the other hand,
on compatition.

QUESTION: And it draws on Allen Bradley and those
cases.

MR, FRIEDMAN: And these cases, in weiching ¢he
competlion.

QUESTION: Which exonerated certain activities of
labor unions from the antltrusé laws,

MR. FRIEDMAN: Yes.

QUESTION: That's thae body of law upon which the
Comnission evidently draws.

MR. FRIEDMAN: Oh, ves. Yss., It says, in fact it
states thet the exemption is drawn from those dacisions, its

four cxiteria it developad in Boston Shipping was statad to ba

lts view of a distillation of the tsachings of this Couxt
and the antitrust commuﬁity cases.

Indased, in this very case, it said that it thought
this particular agreemsnt was very simlilar in its ultinmate
impect, in its ultimate condbours o the agreement this Court

halid wae not sntitled tc a labor exempiien in the Panningéon

case, bacausa it said, in both cases it's a contrack under

which atbempts ave made to impose terms aad conditions outsida
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of the bargaining. And of course in Pennington there was an

attempt to drive the pecple cut of business, which is not hers,
but 1t seems, and we fully agree, that the basic rationals

of those decisions, of these decisions of thls Court is that
laboxr and management cannot get together and attempt to impose
terms and conditions outside the bargaining uni¢ on employexs
outsida ¢he bavgaining unit,

QUESTION: They cannot because of the antitrust laws.
Because, subject to the antitrust laws is what you maan?

MR. FRIEDMAN: Yes.

QUESTION: And the rxeason the Commlasion draws on
oux labor cases, or the Court laboxr casesg, is because it is
charged with considering antltrus¢ comsiderations in approving
agraamsnics that have to bae filed, and therxe is, in turn, &
pro taato exsmptlon from the antitrust lews for cartain types
of labor egrecments?

MR. FRIEDMAN: That is correct.

QUESTION: But it doesn't draw on our laber cases,
it draws on our antitrus¢ cases,

MR. FRIEDMAN: On your antitrust cases,

QUESTION: Right,

MR. FRIEDMAN: Except to one extent, to the exgent,
for example, whaxe they have to consider whether something is
a mandatorxy subject of bargaining: end if t¢his Courk has

interpreted that provision undexr the Nationsl Labor Relations
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Act, it would draw on those cases. Buf basically what I would
say is that it draws upoR ¢he antitrust cases -=

QUESTION: Right.

MR, FRIEDMAN: -~ in determining the scope of tha
labox exsmption, but then it implicates Shipping Act
considerations whan it dacidaa whether or not the particular
agreement is entitled toc the labox exemption.

QUESTION: Arae you, c¢x is it nacessary for you to
dafaﬁdhﬁhe corraectness and wisdom and accuracy of the Board's
we of the Commission's sofcalled digtillation of these cases?

MR. FRIEDMAN: Well, I think it probaebly is, bacause
our opponents challenge it. Ouxr opponents say that the
Commission has improperly defined the labor axemption.

QUESTIG&: Well, do vou think it's a little ovar-
simplifiaed, 1f not a little naive -- 1f that's not too strong
a word,

MR. FRIEDMAN: Well, I don't think so, Mr., Justice,
bacause that presents the general contours, i:hé genaral contours,
I ﬂ‘in}; thelr veal criticism with us perhaps 1s more in the
application of that test to ths facts of this casa than in the
tast ltself,

I don't think thers's any quarrel between ue that the
Comnission properly can draw upon this Court's decisions
dafining the scope of the antityusé labor exemption, in detex-

mining the scope of the lsbor axemption undey ~~
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QUESTION: In any event, in this case the Commission
found that thers was no aa«c&llﬁﬁ labor sxemption.

MR, FRIEDMAN: That is correct.

QUESTION: And, rightly or wrongly, that's what it
found. Now, your brothers on the oéhar side, theix fixst
- position is that no collective b&rgainipg agreement is suvbject
£o0 Section 15's vequiremsnt of filing, isn'e it?

MR. FRIEDMAN: At all. Yes. |

QUESTION:  Se that vhethar ox not thexe is a labor
exsmption within the Boaxd's criteria is really irr@lavaﬁt-to
that basic argumsnt, isn't 1¢?

MR. FRIEDMAN: That's wight. You only raach the
quastlion of a lebor exempiion if you agvee that the Board has
jurisdiction cvar == |

QUESTION:  Ovar soma.

MR. FRIEDMAN: =~ over some agreemant. v

QUESTION: Yes.

MR, FRIEDMAN: And let ms address myself to %hééfi
question, because the Court ef Appsals said laboxr -=- céllactife
bavgaining agrsemants are exempt as a.class from tha xaqulze-

- mants of Sac&ion.ls.

Now, Section -- in the Shipping Ack, Congress providad
an almost uniqus regulatory scheme., Agysements that would be
illegal in any cother industxry under the antitrust laws may be

parnissible in the Shipping Act, provided that the government
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regulatory eagency has exaninad these agreements, hes evaluatad
them undexr the standards, and has datermined it's over-all
in the public interest, taking account of all the competing and
conflicting considerations, to approve then.

- QUESTION3 There's a vexy simllarx provision in the
regulation of aviation in the CaAB, isn't there?

MR, FRIEDMAN: But that, I think, tends to be
narrower, in the sense that ~-

QUESTION: Is 4i¢?

MR, FRIEDMAN: == I think it's for cextain types of
agreements; but I think the diffexence is tha pexvasive
character of concerted sgreemsnts in cparations in the shipping
incdustyy ~- I mean, the stadtuts was passed, as tha Court knows,
against the backgwound of the Alexander Repor:t of the
Shipplng Conf@razica System, ind wavae it not for this legis-
lation, ths conference sgresment, in which everycne fixes
prices and rates and s¢ on ~=

QUESTION: Would ba clearly gressly violative of
the antdtrust laws.

MR. FRIEDMAN: Yes,

Now, one of the provisions which the Court applies,
which ti;m tatute provides, is that agresements conkrolliang,
regulating, preventing or desitxoving competition have #e ba
filed with the Commissicon. Theve's no question that some

provisions in collective bargeining agraements would have thet
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affect. In this case the parties agreed to rasgulirxe thinags ¢o
be done by the non-member poris that would have that impact
upon the poxtis. -

We think that thexe's nothing in the languaga or the
lagislative histoxry of the whole schema of the Shipping Act
to indicata that Congress intendad a blanket exemption of
all collective bavgaining agreamsnts from the Shipping Act.
What we think isg that C@ngraas'intandad the Commission in the
first instance to teke a look at anticompetitive agreements,
even though thsy may have ba@& the result of compgtitive
bargaining, and that national lszbor policy is to be implicatad
not by saying that the Commission has no jurisdiction over
any of these agveamants, but through the spplication of the
labor examptlion that the Commission had dﬁtarm1n969

Tha lebor exemption itself, in this case, was properly
projected by the Commissicn, bacause, as the Commizsion stated,
-~ and this iz at page 63A of the Appendix -~ the agreemsnt
was speciflcally desigred to compel non-member entities ¢o
joln PMA undar the thyeat of axclusion frem the ILWU work
force., A3 such, it clearly imposes terxrms and conditions upon
parsons outelds the bargaining group.

And ¢this Court, in Pgnnington, recognized that
- there's uothing in the nationsl labor policy indicating that

-

the union and the empleyers in one bargaining unit are fras o

£

Tam, \.—_.r-, = 3 . i Py o o B - s ;I e =
pargain about the wages, nours an

working conditions of othexr
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bargaining units or o attempi to sattle th@eglmaﬁﬁﬂrs for the
gntixa inéustxy. And that, we think, is precisely what ¢his
agresment vas designed to do. PMA was putilng into a collec~
tive bargaining agresment wlith the concuxrence of the union
provisions designed ¢o eliminate what PMA viewed as unfalr
competition by its compatitive factors im the industry; by
the non-member ports. And we don't think that the labor
exemptlen can be inveked ¢o justify that kind of an agreement.

1'd like tb reserva the balance of my tims,

MR. CHIBF JUSTICE BURGER: Very well, My, Friedman.

Myr. FPishex,

ORAL ARGUMENT OF R, FREDERIC FISHER, =SQ.,
ON BEHALF OF RESPONDENT PMA

MR. FISHER: Mr. Chief Justlce, and may it please
the Couxt:

I'd first like o address myseif ¢ & couple of the
queztione asked by manbsrs uf the Court, I'think it will
clarify a couple of matisxs if I dv so,

ﬁr. Justice Rahnguist asked whethex PMA had any
nambers who vere p@m. My, Justice Rshnguist's request ¢o
My, Friedman, I'm responding ¢o. =

PMA has no members wh6 are public ports at the present
time, There is an application pending by ons port to join.

But public port &g@herﬁ@i@s genexally do not employ stevadoxes.

The non~membay poris hers ave an exception =~ excuse me, they
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do not parform stmvedoxing themselves and thesrefcre thay do
not employ longshoxsmen. So, in the normal course, a public
port Is 2 landlord, as in the case of the Porxrt of San Francisco
or the Port of Los Angeles., And yvou don't find them having
need tm have lasbor relations with the IILWU, and you therefoxe
don't find them becoming members of PMA or othexrwise dealing
with the ILWU.

My, Justice Whits zsked the question whether it might
be the equivalent of approving the agreoement if, in the event
the Commisslon G;\:_amrmimad the lsboxr examption a.p_plies._ I'a
say tha®'’s clearly not the case. The labor exemption goes to
the Commission's Jjurisdiction cver the agreement ¢o act one
way or ¢he ether, & detarmination == in facg, one of the
preblems with having the Commiszsion in this particular act,
is that the debermination that an agreement is labor axempt
dossn'e bindlanybady for the future, anyone -:-'cartainly anyone
who is p.at-- a party to thabt proceading is frse to tuxn around
and file an antitrust complaint after the factk,

7 So a determination by the Maritims Commission that
vou ha;m & labor exemption dousn't reelly get you anywhers in
tems of security, if you wish to use that texn, for the
future.

QUESTION: Mr. Fisher, what happens a5 a conseguencs
of a Commizsion determination that an agrsement 13 within ==

is subject or within ihs ~- iz exempt beczuse of the labor
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exemption. Doss it simply send the agresment back and say:
J’bacausa of this finding, i¢ was not necssgsaxy to file this
agreenment for approval?

MR, FISHER: That's righé. It's a jurisdictional
detarmination. And, as a matter of fact, an industxy group,
such &5 ouyselves, did not file our agreement for i:ha == with
tha Commigsion, ¢o esk them what they thoucht of i€, As a
practical mattar, that's the last thing in the world you would
want to do, 1f you felt that the Commizszion had no business
meddling with it.

QUESTION 3 Right.

MR, PISHER: 2And in this case the noa-mambex ports
brought the agreemant ¢o the attention of ¢the Comnisslon,

We ultimately f£iled the dscument bascause 1 had 5 be locked
at under the circumstances in the case.

QUESTION: But ouly in vesponse €0 a rxequest.

MR, PISHER: Normally you wouléd sit- it out and walt
for somsone to complain about i%. And you would no%t go in and
file the thing, asking for a dstermination, mmless you felt it
was such a maxginal case thet you had to do that o protect
yourself. | |

QUESTIONS Right. That's very raxre.

MR, FISHER: But normally you would feal that if youx
agreensnt was a collective bargaining agreement, not subject to

the Commission's powax te modify the substance of, to approve,
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disspprove, vegulate after the fact, second-guess you, you
would vigoreusly resis® that.

QUESTION: You would simply not f£file it.

MR, FISHER: You would not file ity no.

QUESTION: Right.

MR, FISHER: In the2 normal course. You take your
chances . :

QUESTION: Anéd the Commission finding that an agraemeni;
is within the labor exemption leads to a Commission holding,
at ieast implicit if not explicit, this agresment need not have
bsen fllad.

MR. FISHER: Nead not hava been f£iled in the first
place. That's coxrxect. Even if it had besn physically filed.

QUESTION: Ian fack filed,

MR, FISHER: That's shasclutely cervact.

QUESTION: Riche,

QUESTION: Do you axgua, then, that the Labor Boaxd
has exclusive juxisdictiem?

MR, FISHER: Oh, ns. HNo, I ¢hink this Court hes

made that pratiy clear. Jewel Tea, Connell make pratty clear

that the Lzbor Board's -~
QUESTION: What vou've sald scunded as though you
waere implying that only the Labor Board would hava jurisdiction.
MR, FISHER: Well, X ¢think i¢& would dspend upon ~- no,

I didn't nean to imply that, 1f I did, I think it would
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depend upeon the nature of the gusstion. I mean, for example,
the Solicltor Generxel veferred t a dlspute over the container
freight stuffing agresment, As the Court may be aware, this
is a monumental subject of labor strife on both Ceasts; the
issus of whether teamsters or longshorxemen stuff off-dock
contalners. It’'s been a subjsct of vexy critical racent con-
carn, and it's involved in a tangential way, or was involved
in ¢this case.

That could very wall have been a matter, uwmder the
Comnigsion's critesxia, that coculd have gotten the Maritims
Commissicn into ¢he act. In that case, the non-msmbsex poris
and, nore pavbicularly, cartage companies, ether aff-doék
stuffexs chosa to dsal with the matiexr ﬁxxaugh a combination
of the entltrust courss by filing a complaint and through the
NLRB,

It happenad that that pavticular disputs, Mr. Chief
Justica, was rescolved by the NLRB, They said 1i¢ was a "hot
carco clause” and knocked it cut.

Cne of the prchlems we have hera is that potentlally
w3 have the Maritims ss;:-.miasién in ¢his act, we have the NLRB,
which proved itself capsble of handling the contalner freight
station stuffing disputes, wa heve the antitrust courts, who

have to vesclive Zennington and Jowel Tea type of challenges,

and now we would alseo have the Maritime Commission sppavently

under soma kind of Shigping Act standarxds. And that's a vexy,
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very mgssy and undesirable way, T submlt o you; to go about
handling this disputa.

QUESTION: Buf, basically, in any ene of those forums,
the way scmething starts out iz by a plaintiff having standing
coming in and challenging, and the decision that the forum has
to make, and if it's appealed, the Courts of Appesals have to
make, is whether the PFPadsral Maritime Commission oy the NLRB
or the courts have jurisdiction., And I auppasé jus® the fact
that moze than one of them mich® have had jurisdiction to
adiudicate & parvticular complaing, it is not inconsistent with
the statutoxy schema,

MR, FISHER: Well, I would submit to you that it is
inconsiscent with the statutory schene, and ong cof the reasons,
a8 a practical matter, vhy I think it's inconsistent, is that
in ¢the caze cf Eaction 15, unlike the sther statutes you
raforrvad to, Mz, Justice Rehnguise®, you have a pra~implementa-
ticn epproval requlrement, 2And I saild to the Chief Justice
that in the noxmal couvse if veu wish to resis¢ Maritime
Cormdsalion jurisdicticn, you would want to take the peosition ig
wasn't subjeckt, and you're not handing i¢ over for filing and
sona kind of an approval.

But, 22 a practical matisr, what 1f you have one
that's falxly clozs to sil fours, let's say, with one where
the Maritime Comnission ssserted jusisdiction, as it did, for

axampla, in the Bogton case? Now, thers, as a collective
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barvgaining group, laeboy and managament, you'ys in the position
of having negotiated an agresmant at the aleventh hour,
perhaps with a strike pending, and you're subject to z statuis
there where, if the Commission is at least asserting jurizdic-
tion, you've facing possible penalties of & thousand dollars a
day per member for falling o file the thing, even apart from
whether it's approvsble or not.

This isn’'t quite what you asked, but in my opinion
that 18 very seriously inccms:isi:ént with ¢he policies,the
labox policiss, I think 1¢'s inconsisient with ths way the antl~
trust courts get into this particular act.

QUESTION: Well, axe you sayving, then, that we must
construe these varxious acts so that if one forum has jurisdic-
tion the othaxr doesn'?

MR, FISEER: Oh, n®., No, What I'm sayiag is that as
between the NLRB and the couris, there may be a shared juris-
diction. That is ¢o say, if it comes up, if the iusuve comes
up in a Pennington conbext with an antlerust complaint, Jewel

Taa, Connell make vaxry clear that the antitrust court is to

rasolva the labor questions irhevent in resolving ¢the labor
.
exerption disputs,
QUESTION: Well, why can'® you say, equally
consistently, that the FMC and the courés have shared juris-

diction? And if it's basically a maritime question, the FMC

should yesolwve it¢
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MR, E;ZSHER: Well, T suppcae you can if thié Courk
says so, that’s what ws'll have to live with a:meh&:. But .i
don't think 1t makes any senza,

QUESTION: Well, if it doesn't make any sense, we
shouldn®t say it. I \ |

MR. FISHER: That's precisely my pcint:. I don't
think it does make sense. I& dosen’t maks sense ﬁfa"-'jhave
three cooks stirring this partlcular pot, and i¢'s & diffieule,
di£ficult pod,

QUESTION: But you say twe osoks can sély it?

MR. FISHER: If I had my druthers, and I wera arguing

the Allen Bradley or perheps, a battar case, the Péﬁﬁinqtorx

caseg, I_ might have very well axgued otherwlse. It’s ..oo late

to azgus that. I think thers axs obviocus difficvlmas with 1.
ut there's one thing the Court dld neke claa.r, andi

I find it vexry hard ts argue with, in Pamng;gnn, c::_m;@ll, in

Alisn Bxadley, and that is that wh@n vou gett o thea pﬁfvnt of

a collision batween two national policles «~ .md, by ‘the way,

thiz is Zrequently talked szbout as an antitrust exemption,

or it's a labor exsmption from the antltrust lews s '?:hat's a

shorthand ph:«:'mes; £ I mﬁy 80 submit, for &escribi;ﬁq“e;él-argafr

jurisprudential process which involves the wsighing 5".57."5":-&40

sg.,e-‘:;-.-‘-;.::_%'i;::::_t._r pelicies, national policies of @qua.l waight.

L it a lazbor exemption. 've used the tarm in ny b‘rlesf,
2

tos. It's not an exenmpilen, 1&'s a jurisprudsntlal prac@c;s of

\
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waighing conflicting stétutmry policies. 2And I can't quarrel
with this Court's daclsions, ¥ think they are xicht, whan you
say that when that ha~pens the proper forum €o do that is a
court.

The worst forum of all is for an agency that has neo
jurisdicition over elther the labor or the antitwxust quastions,
which i what the FMC's claim is, ==

QUESTION: Why do vou say it has no jurisdiction over
antitrust ques¢ions?

MR, PFISHER: Its jurisdiction under the Shipping Act,
let’'s face reality, the jcb of the Marxitime Commission and the
raason for the Shipping Act is ¢o grant antitrust exemptions
for stasanship rate-making confevences, vhich are otherwise,
par se, viclations of the antltrus® laws,

2nd its steck in trade is to review agresmenits
that ave, on thelr face, per ue violatlons, no antitrust issuas
presented there other than the facty of violation ~~-

QUBSTION s So it does have jurisdiciion, then, with
reEpect 4o antitrust issues?

MR, FISHER: Well, I =~

QUESTION: You can'te say it da§§n't, bacauge it
exenpts «- ies &étian in a sensa ~-

MR. FISHER: All xiché, in a sense, thab's correct.
In the sense that -- :

QUESTION: I can't Imagine anything that's a clearer
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pleca of jurisdiction,

MR. FISHER: Well, in the sense that the Maritime
Commizsion grants an exenpticen, it has to take note of the
fact of the antitrust violation in the firs¢ place. What I'm
saying is it's a simplistic kind of antitrust jurisdiction.
The Comnission deesn't administer the antitrust laws, it
administers the Shipping Ack, which iz an exception from the
antitruse laws.

QUESTION: Well, I would think you'd be deligheed if
1t tock this agreement and sxempbted it.

MR. FISHER: Ys=, one would suppose that. It must
ooms a8 something of a surprise €0 the Couxt €2 hear ¢he
industxy group txying to explain to the Coure why we don't
want to have this -~

QUESTION: Why you don't want to be exsmpted?

MR. FISHER: Vhy we don't want £o have this haven,
and of coursg =- .

QUESTION: Well, you'rzs afraid that ths Commission
may noft do it in & simplis¢ic way?

MR, FISHER: T guese what I'm afruid of is that the
Commissicn will do it ir a simplistic way. But lat me just

back up a second, Mr. Justice White.

The preblem hsve, I don't think is what agreements

A /

dhaln .

the Commission will ox will not approva.

QUESTION: No, I gei wiat you're saying.
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MR, FISHER: ‘The problem is who meskes the detexmina-
tinn of whether a labor exemption applliaes oxr not.

QUESTION: Who -~ what do you == ox, Lo put it in
your woxds, who should declde whether or not ¢this agrsement
violatas the antitrust laws?

MR, FISHER: ©Exectly. I mean, let me give you some
reality.

We have a 200~page collective bargaining agresement
with the union, industyrywide, I mean, let's not fool oursalvas,
avery secticn of this agreement affects competition in some
fashion or another. You don': have industrywide bargaining
without having effacts on competition, you ==

QUESTION: Yes, well, we've bsen through this many
¢times, I think.

MR. FISHER: That's right. But &1l I'm saying is
that if the Commlasion is going to have jurisdiction cvex
agrsemanis which affect compeiition, or which have some effect
on outsiders, then we're talklng sbout having the Commission,
the agency which iz leest qualified ¢o undexstand the laborx
implications of this agreemoni, passing on the labor axemption
question; and I just don't think that's right ox it mskes any
EGNE0.

No one is hurxt by -- every other industyry in this
countyy ==

QUESTION: My, Fishex, supposing a treble-damage
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actlion had been filed against the industry on a Pennington

theory.

MR, PFISHER: Yes.

QUESTION: 1In a fedaral court.

MR, FISHER: Yes.

QUESTION: Would it not have besn an entirely
proper defemse for you €o have assexted, =s a mattsyr of
primayjurisdictlon, the mattoayr should have first been presenited
¢o the Maritime Commission? Wouldn'® ¢that have bssn a classic
defensa?

MR, FISHER: ©Oh, one¢ might have. But I've baan in
the othex ~-

QUESTION ¢ If it were a cleaver antlérus¢ gquestion,

say ~~ vou don't t¢hihk Pennington appliss, but say the

agreement had sald, We won't deal with companies that don't
agrea o the rates fixed by the cenference, oxr spm@thing-
like that? You would write in & collactive har-gaia'ing
agresment, Wouldn't that cleesxly be a cese that if you were
sued in the antidtrust ceouz-a;, veu would say ‘éhat-gt_zght. o go
¢ the Padsral :.»;aﬂ-mm Commission firse?

MR. FISEER: I would say that would ba a last
desperation kind of defense,

QUESTION: Last desperstion? I¢'s almost routine
in ¢his industry, isn't 1¢?

MR, FISHER: Not at all, Your Honor.

]
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If, undexr the Cavnation caze, Caynation v. Westbound

Confayxence, this Courxt ruled that when an agreement has not

racaived the approval of the Maritime Commission, a tyable-
damage action can be pursusd in the antityus® court. It's not
a mattsy of the Commission's primary jurisdiction. I think -
it was a common-sense kind of xruling.

And so if the atback veu'vas talking about has been
mounted against the cellective bargaining agrasment that has
not been submitisd voluntarily ¢e the Commission and zaceived
the approval, antitrust exanption rubber séamp, then theve's
nothing o submi® ¢o the Commission., Caxnation valls us that
it's subject o the jurisdiction of the federal courts under
the antitrust laws. I¢'s too late.

Now, if the agreemsnt has been submitted to the
Mariting Comnission and given an spproval stamp, that's the
end of the line. But the othex side éf that coin is -- lat's
assume the moat agregiove kind of agresment, let's assume thalt

PMA had agreed with the union to do some kind of Pannington

act, where we agread with the unleon,; ILat's put somabody out of
business, ard ha's a troublemwkey, ha's taking all our
T__i’n:us!,n.asm, le®'s put him out of businaa'eé,'lat‘s get rid of him.
ﬁrﬂ.ﬁ'ﬂ it plain there in the cellective _Ibargaining agreemant,
Let's assume further we'd ..f-iled ¢ with the Maritime
Comnission, we'd gotten the approval stamp, the antitrust

axemption stamp, now what happens &o thg == perhaps on an
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interim basis, as the government suggests wa do,

I must say, that micht be vexy nlcs for some people
in some instances, but it's pretity -~ 1t's a pretty havd thing
for the fallow that's driven <o tha wall, he's denied his
antitrust remady.

I don't think as a matter of pelicy that's what Con-
gress intended in Section 15. Rate agreements -=-

QUESTION: Buf what's so puzzling is you seem ¢o bae
nost interested in vindicating the xichts of thoses who want to
disagree with vou., I would ¢hink you -=- .

MR. FISHER: I'm not vindicabing their rights,
whet I'm seying is, s= = matter of policy, I don't think
agreemenis, labor agrsemants of this kind are the kind of
thing that Congress wanted ﬁr that the induséry r:-aially wants
to be within the antitrust examption. Cengraess dil'dn"i: advaxe
to lazbor agrsements when they craated the antitrust exemption.
They creatad it for steamship rate conf@ranéas » not laborx
agraemants,

QUESTION : Waall_, but you use f8rxms in a vexy simplse
way. Agresments ara complex things, and if they have anti-
conpetitive comseguances, you gave an exampla yourself, vou
say if yeu drove these porxte out of business therxs would be a

clear antitrust problem; but if vou just double thelr cost,

J

s B

theve's ne sntitrust preblem. I'm not suve the lins is quits

dady mie  Tussd el de
that bright,
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MR, FISHER: There may very well be an sndliruse
problam. What I am saying <=

QUESTION: You'd ratherxr teke your risks on having
a jury decids it then the Maritime Commission?

MR, FISHER: I would rather take my risks having the
fedexral couxt decide vhether theve is a lsbor exempition ox
net. ‘

QUESTION: Well, what makes it -~ your suggestion is
that i:lm Maritime Commission may not xeally know what it's
doing in this arxea, but you a.széum that some 500 faderal judges
ave really expsris in how the antitvust laws and the labor laws
cught to bs meshed in the maritime industvy. That's a pretty
good moutvhful idself,

MR. FISHER: Well, I must ¢=ll you that there =
that wa dort llve in the choics batwesen two pexfackt -~ a
poerfact world, and we don't live in a choice betweon heaven
and hell. We've msking relative decisions.

QUESTION: Well, the choice is ~~ ig'z just a cheolcs
between tweo evils.

MR, FISHER: Bug isn't it really a judlicial function?
And let's considar one othar -- Mr, Justice White, your point
remlnds m3 of something that I think is important here.

The Commlission's argument €o this court is t‘mt.if it
is the proper agency or forum, so o speak, o decide the labor

exenptlion question, the consequencs, they say, of that is that
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the Court of Appsals can only review the Commission’s datar-
ninations for ebuse of discretion. And since thae labox
exemption question is cbviously a judgmental ‘policy kind of
. palnt, what they've veally talliné you ig that the Commiszion's
daecisions on this subject should not yeally be raviswable, I%
is something close ¢o saying thet the Commission's decisions
are not properxly reviewabls, except for abuse of discretion,

whatever that is, in the Court of Appeals.

Well, in the Allen Brudlay case, this Court, in
reviewing a dlstrict couxt's éacision,-said; It's up te us
to make this decision, we must decide it here.

QUESTION: Your submissica is that thera's no -- no part
of any imaginable collective bargaininq fgraamant ¢hat should
ever have to be filed with the Coﬁmiésion. .

MR. PISHER: That's abaolut@ly right. Ind the veason,
: the reazon that is the case 1s ¢hat vou don'é want ﬁhe'?sﬁeral
Maritima Commission, which is not a judlclal agency, it's a.
Shipping Act agency, ﬁacidinq quastions ;ika whatkﬁr the baﬁgain
s in good feith, whether ié's a mandatory éubjeqt.eﬁ bargaining,
et ceotera, et catera, as tﬁa Courts iﬁavitably have o édo in .
evasry one of these labor antitrust cases, as subsidiary ques-
tions to the ultimate vesolukion. It's £he wrong forum.

QUESTION: 1 know that's your sﬁﬁmission.

.~ QUESTION: Well, Mx, Fisher, is it concaivable that

there nmight be a collective bargaining agxéamant which involvaed
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a violation of the antitrust laws, just a patent violation, a

Pennington type case, which would nevextheless be in the

interest of ~- in the public intsrest for Shipping Act reasons
is that conceivable? 2And therefore there should be an exemption.

MR. FISHER: I think it¢'s conceivable, but I guess
what I have to say to that is that 1t's probably unlikely, and
the main point is that Congress didn'd cénaider that that was
the kind of agresment that should be sble ¢o get an antitrust
axemﬁtion.

QUESTION: But it surely did, why, 1f any anti-
trust laws can get exempt under Sacticn 16 -- Section 15 of
the Act?

MR. FISHER: Well, any antitrust violation that is
subject: 10 Section 15.

QUESTION: Sure, if it fits any of thess definitions,
ragulating, preventing or destroying compatition and the like,
which is almost another way of describing agraemants in
restraint of txade.

MR. FISHER: Well, I guess what I come down to is
saying this: The standards of Sactiop 15, taken loasaly;
can apply to almogt any industrywide céllactiva bargaining
provision thaﬁ theras ig in the maritime industry .that's
subjeck to the Act. And if yeu'xa.ééing -= you just simply have
to make & dacision as to who is going 4o decide these questlons,

and if the Commizsion 18 going to decide i, it might be nice
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for us to say that we have a nice placa to go to get an
exemption, that would be handy at times, I suppose. But the
fact of the matter is that the practical consegquence is you've
got the Maritime Commission in the backyaxd of your labor
relations second-guessing you, they don't know anything about
labox, they don't know anything about labor quastions, and
tha disadvantage of that so vastly outweighs what is supposed
to be the safe haven fyom the antitrust laws grantad by a
Sactﬂ.on 15 approval, that we've made our cholce tha othex wWay .

Thank vou.

MR, CHIEF JUSTICE BURGER: Vexy well, Mr. Fishex.

My, Leonard,

ORAL ARGUMENT OF NORMAN LEQONARD, ESQ.,
ON BEHALF OF RESPONDENT IIWU

MR, LEONARD: My, Chief Justica, and may 1t pleoase
the Couxt:

I should like to focus on the quaestions which have
baen raised in the preceding argumsnts from the polnt of view
of the labox organization involved, representing as I deo the
ILWu,

It was my principal concern in coming have from the
Weat Cozst ¢o assure the Court of the legitimacy of the union's
interest in ¢his non-member pardicipation clause. Perhaps if
I had reed the reply brief that the Sollcitor filed beforxe

I left Sen Francisco, I night have saved nyself ¢he trip.
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Because on page 6 of his brief, in addrxessing the
question ¢f whether the union has an interest in the integrity
and work cpportunities of the registered work force, and in
the fringa benafits = the agraeemant covars, the Sclicitor
says there's no question -~ and I'm quoting him now ~~ that
the union has such an interast. M

Indaed, he goes on o say that “"The Union unilaterally
could demand from non-membars of PMA, whose employees it repre-
sents, the smmﬂ terms as it undsrtook to raquire undex this
very agreement.”

It seems to me, polnt No, 1, with that concassion by
the Selicitor, it's clear thai: what we have hexe 1ls a labox
contract with a legitimate trads union intesrest, which bears
on the question of whether or noet there should ba a labox
exenptlion.

The Scllicltor, however, goas on to argus that bacause,
as he asserts, and a2 he asserdted in his oral argument ¢o this
Court, the agreement _allagadly imposes conditions on employess
of nenbers oubside the bargaining unit, it thevefove fells

within the decisions of this Court in Connell and Pemnington.

The preblem, howaver, is that this case, on i¢s facts,
ls dlfferent from Comnsll and Pennington. What we are talking
about hexs isg a work force of cemployeés who are all in one
hargaining unit, and who gometimes work for PMA and who vexy

varely and occeslionally woxk for the non-wembars. The unicn
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xepresents all of these people. I€ isn't as though the United’
Automobile Workers end tha Ford Motor Company negotiated a
contract to impose conditions en Chrysler's workers, for
exampla, We have a single solitexy work force on the West
Coast, vho sometimes woxk for PMA ==

QUESTION: Well, they aren't in the same unit, though.
I mean, 1f vou went to the Labor Board to be certified, you
wouldn't be certified, the unit certified wouldn't incliude
thase non-nenbars.

MR, LEONARD: Well, My, Justice White, that is
pracisaely the question, and precisely the reascon why this is
not a matter for Federal Maritime Commissic_m jurisdictim;,

I don't know what the Labor Board would do in a casa like this,
and I don't know that the Lsbor Boaxrd has ever decided such a
casa, whara vou have a single unit of employees, -- & single
uni¢ of emplovaess rvepresented by the same union =--

QUESTION: Well, vou have the United States here, the
Sellicitor Cenersl represents the United States, I suppocse, and
the Depertment ¢f Justice is responsible for administering
the anidtxrust laws; it represants othexr agencies of the Unitad
States. And I teke it the Unitsd States' submission is that
the aniitxust issue -~ they ave perfectly willixlzlé o have the
antltrust issve and the labor issue decided in ti;-s first
instance by ¢he Maritime Commission.

MR, LEONARD: Well, I undeystand that that's the
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position of ¢he United States. 1t was not the position of the
Court of Appeals, and it's not our pesition.

QUESTION: I understand it isn'tk.

MR. LEONARD: The quoestion that you raise, I submig,
Mr. Justicae White, raises a vexry subtle, significant and
important question of labor velations: precisely what would
the National Laboxr Relations Boaxd do when confronted with the
situation where there's a single employee bargaining unit,
intarchangea.blé employess, and, if you will, twe separate
employer bargaining units.

‘Now, however that question is rasolved on this issu@,
and the Sollcltor General says i€ should be rxesclved ala

Pennington and Connell, and I will point out in & moment why

we think it should be vesolved that way; but however it's
resolved, it's our submission that it should be xaesolvad by
the agency that has the experiise to make that subtle decision
in labor relations and not by the Federal Maritime Commission.

QUESTION: Well, dossn'® the CAB do much that same
thing with respect to sirlines, that the Federal Maritime
Commission is heve claiming a vight to do with respect o
shippers?

MR, LEONARD: I don't have enough familiavity, Mr.
Justice Rehnquist, with what the CAB does in labor relations

to answer your guestion. My femiliavity is esseantially with
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this case, with what FMC has dons, s© I'm just¢ noct able to
answer thab question.

QUESTION: How would this kind of issue come
befora ¢he Labox Boaxd? I can see how it would arise in a
faderal court in an antitrust treble~damags action, but how
does the Labox Board get involved in this == the kind of
question is whether this collective bargaining agrsement
violates the antitrust laws or is anticompetitive or something
like that?

MR. LEONARD: The Labox Board doesn't get involved
in the antitrust question, per se. What it does get inveolved
in is the question of the appropriateness of the baxrgaining
unit. In this situation, as Mr. Fisher pointed out, and the
container stuffiﬁg situation, the complaining parties, the
ports and so on, filed charges with the National Labox
Relations Boaxd to have the issue of the legality of that
container stuffing agresment determined by the expartise of
the labor agency.

QUESTION: No, but could the ports here have
filed a charge with the Labor Board, claiming that they ware
somehow huxt by this cocllective bargaining agreement?

MR, LEONARD: Yas, of couxrse thay could,

QUESTION : Undex what ==

QUESTION: Undex what procedura of the Labox Board?

MR. LEONARD: It would ba an uwnfair labor practice
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for the union and the emplover to enter into a contract o
compel the employexs or the union to cease doing business with
the ports. I think it would be 8(b) (1) oxr 8(b)(2).

QUESTION: Yes,

QUESTION: But the agresment ltself would be an 8(e)
agre€ment, wouldn't i¢?

MR, LEONARD: Yes, it m;ght be an 8(e) agyesnmant, as
it was chaxrgad to be in the container ceses. |

There's no QUastioﬁ that in resolving these pre-
liminaxy questions of whether or not thers should be a iabor
sxemption in the illustvation I've given it shows the subtlety
_of the kind ofslabor xalatiﬁns decision that has to be made,
the Maritima Commissior 1s undertaking to do the job that
Congress has said should be done by-tha Labor Board,

To support the contention that theve is a unique .
gitvation in the West Coast which doasn't apply oan the == t0
which Permington and Connell do not apply, is the Soliciéor‘s
concession on pages 6 and 7 of his reply b;iéf, axﬁiamaly
important fram the uminn'é point of view,.

In vigw of the existing institutions on %héiweat
Coast, end they are unique and special institutious, as has
basn indicated and as the briefs establishad, for the employ~
nent of iengsharﬁman, soms agreanent, the Solicitoxr says some
agresment. on the accesz of nor~membars to the joint PMA

programs, the joint PMA~ILWU programs end facilities 1s

g
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necessayy. In ordexr ~- this is & jointly controlled woxk
forcaP The union cannot say tw the non~-members: You can have
the work force, It has got -~ it has got to have PMA's
consent, because it's a joint work force, it's not a union
controlled work forxce, and the Solicitor recognizes that
therafore some agreement is necessaxy.

Again he argues that this agreement is sntitled to
a labor exenption, because it's outside the bargaining unit.

For tha ressons I've indicated, we have the very
unique situation with vespect to what is the bargaining unit
heve, and that is a question ¢that the Labor Board, ratherx
then the Faderal Maritime Comnission, nesds ¢o detaermine.

So it is our subnisgion that where the amployees
involved are common te both sets of employers, fou_dbn't.hava
a Pennington situation, you don't have a Connell situation,
where tha ﬁnian represents all of the employees, and in |
Pennington thay did not, and in Connell, as was pointed out in
Mr. Justice Powell's opinion, the uﬁi&n not only didn‘'t
reprasent: the smployses in that case, it wasn't even seeking
to vepresent them. Hera it represents the employess of beth
sate of employexs.

| Whaxae you've got & situation lika this, vou've got &
speclal kind of a unigque labor situstion, and the Commission,
the Federal Maritime Comnission was, with raspect, naive and

unscphisticated to say what the Labor Board might have done or
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would have done under these circumstances, and it was att:ampting
to apply this Couxt and the Labox Boaxd's criteria in)its
so-called distillation of this Court's decisions. |

Furtherxmore, the union was faced, as the Solicitor
conceadas , in these very negotiations with a propositi.on that
PMA had the right to insist on equali¢y of ‘treatment on ﬂia
most favored nations clause, and if the union had given the
non~membars anything bettar than i€ gave PMA, PMA would have: |
said, "Give it to u,s' too”, and the union would have been whip-
sawad betwean two sgts of ﬁmp:f.,oyam. |

Tha -~ I se® ny time is up.

MR. CHIEF JUSTICE BURGER: You may £inish your
sentance. |

MR. LEONARD: The union and the association nagotiatéél
. in the best intevest to solve a very difficult 1#}363: problam,
I believe thay ave entitled o a labor examption;for the
mas.cms stated in our briefs, we think the Maritime Coﬁmiasion
did not have ju_r:is;iict:mn. I don't have time to aexpound
upen that, but I'll have to submit that on our briefs.

QI.TF;S.TIOM& If you prevail, I teke it tha antitrust
cases, 1f there ars some panding, will juse go forward ==

MR. LEONARD:  Presumebly they %ill,

QUESTION: .-w or soma others will be filed, and you
will hava ¢this antitrust lssue decided in the courts. And

vary likely no part of the issue will get bafors the Boaxd, the
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Laboxr Board.

MR. LEONARD: If the courts don't choese to follow
what the Boaxd judgéso_And tha question there is: what is

the proper forum for the resolution of these issues, the
couxts ox the Faderal Marxitime CQmmission?

QUESTION: Yes,

MR, LEONARD: Thank you.

MR. CHIEF JUSTICE BURGER: You have about two
minutes left, Mr. Friedman.

REBUTTAL ARGUMENT OF DANIEL M, FRIEDMAN, ESQ.,
ON BEHALF OF THE PETITIONERS

MR, PRIEDMAN: PFirxsi, just a preliminaxy matter in
rasponse to Myr. Justice Stewart's guestion as to what actually
happens if the Board grants a labor exemption. I undexstand
1f vhat takes place, the Comnission would enter a declaratory
oxder to the effect that the agresment need .not. ba filed, and
then dismiss the procseding.

But let me get +o what ssems to me, as the argumant
developed, kind of really the guts of this case, which is
whe'i‘he;:' this is tha sorlt of acreement that is not proper before
the Maritime Commission at all,. The suggestion that Mr.
Leonard has made is somehow this is a; matter to ba decided by
the Naticnal Labor Relations .E;@ard,

Well, My, Justles Whita, in your concurring opinion,

your opinicn in Jewel Tea, you pointed out that the Lsbox
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Board is not really equipped to handle these things. There's
no way vou can get a decision out of the Labor Board, all you
can do is file a chaxge. And if the general counsel decides
not to issue a complaint on the charge, that's the end of it.
But, more significantly than that, this Court has
racognizad on not a few occasiens, most yecently in the

Burlington csse, that situations may arise where -~ and cases

prasent issuas'involving different agencies. In the

Burliangton case théra ware preblems undaxr the Labor Act and

there wra problens under the Interstate Commerce Act. And
this Court said the Intexstate Commerce Commission properly
congiderad the problems under its statutes, and if something
ware filed with the Labor Boarxd, the Labox Board would considerx
it.

Now, the claim is =~ an argument here with mespect
o the bargaining unit° Wall, the bargaining unit that was
originally cartified by the Labor Boaxd of course was the
amployars on the Wast Cozst who were membeyxs of the predecessor
association. If somsboedy thinks that this bargaianing unit
should new ba broadened ¢o imclude the non-members, they can
file sonething baefora tha Labor Boarxd,

Buz it seems to us that the Commission was properly
and fully justified in acgaptihg.the case as it axisﬁad; that
is, as of now, what vou ham?is a.baxéaining unit consisting

of these employess, soma of whem.work for PMA members, most of
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whom do, some of them occasionally do not, and the PMA membexrs,
And when you attempt to impose, wvhen the union and thae employexs
get together and attempt to impose conditions on paopla who
are non-nembers, those are pecple outside the bargaining unit,
and we just don't ehink, undar these ==

| QUESTION: I undsrstand that, but you also say that
whatever antitrust issue there is here should be first decided
by the Maritime Commission.

MR, FRIEDMAN: By the Mavitime Commission. That is
the -~

QUESTION: Even thouch the antitrust division may be
_whally‘far@clcsa&.

MR, FRIEDMAN: That, we think, is the scheme Congress
has provided uncdar this statute, that not only is there an
antitrust exemption, but this Court recognized in the Seatrain
case that, in interpreting the statute, whether an agreemant
is in the public interest, the Commission is required to
conslder the antltrust implications of that agreement.

QUESTION: My, Friadman, just one quastlon beforas vou
slt dowm. My, Fisher, I think it was, stressed the pre-
inplementcation approval requirement. And the statute, as I
racall, has an exception for rate agreement which may veceaive
interim spproval. Is ¢thers a statutory authority for interim
approval of an agreement of this kind?

MR. FRIEDMAN: Wall, thers's no statutory, explicit



52
statutory authority, but we have described in our brief and in
our veply brief, and also cited one instance in our nain
brief, the Commission on occasion has granted this so~callaed
conditional oxr interim approval to provisions that are inclt.xdad.
in collective bargaining' a.greema.nt:s. They have done this on
a couple of océésiona.

: QUESTIO&: What's the status, I just wonder, &bout. :
the agreemsnt in question here, asbout the provision of the
agreement in question hexe?

MR, FRIEDMAN: That has not been implemented. The
paxrties have kept it in sbeyance pending the outcome of this
dacision, a8 1s true with the administrative procsedings before
the Commission.

Thank you.

MR. CHIEF JUSTICE BURGER: Very well, M», Friedman,

Thank you, gantlaman,

'The case is submitted,

[Whersupon, at 11:10 o’clock, a.m,, the case in the

abova-antitled matter was submitted.]
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