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. MR, CHIEF JUSTICE BURGER: The First cass on

today's calendar is No. 76811, Regonts of the Usiversity of
California against Parke.
Mr. Cox, you mey proceed whensver yeu're ready,
ORAL ARGUMENT OF ARCHIBALD (0X. ESQ-,
0N BEHALF OF MIE PETITIONER

MR, COX1 Mx, Chiaf Justice, and mey it please tha

™is casu, here on certicrari to the Supreme Douxy

uf(.‘l.lifomin.- presents  single vital questier: whether a
' State university, which is forced by Yimited remouvces o

select 2 relatively small numbar of studants £r1um a much
large number of well-guslified applicanes, is free,
mmlimt:riiy, to teke imto sccoint the fact +hat = gqualified
epplicant iz black, Chicans, Adian or native American in
ordexy to incxgsze the nusber of gualified members of thosa
pinord %y qEroups traina for tha aducsted pyofsusions and
participating i e, Professions From which minoxicies wers
1;:;_9 excludsd becaree ef canarations of parvasive raclial
disorimination.

i enafiEr whish the Court aivas will datsrmips,
pezhsps for docades, whethuz menbexs of ehoss minoritiss ars
%0 have tne kind of maaningfol access to highexr syducatlon

46 the profession, vhich the univeraities have accorded them




























MR, [COX3:

it to thav in texs of its importance, but I Hiuink there are
a nunbes of places that mzy be met aaide for an institucion's

diffexers ainmz, ond the ain of some lastitutions does seem to

In 48w senss -~ I dan'e ilke to ilken

be to hava uh‘latic prowsss, So that in ﬂmt. sense this is a

cholce made to promote the schools, the faculty's choice of

aducational and professional objectives,

QURSTION 3
MR. COX32
QUESTION:
i£? Net just some.
MR, COX:
QUESTION 2
MB, 20X

[Lauegntery]

HR:  COKe

we don't do very wall

RURSTION

The aim of most institutionsg ==
Se I vhink thers is a parnil’ifl.;, yes. |
It's the aim of most institutions, isn't
I
Yes. Fbut they have ==— of athletic? :'
Yas, N
-
Well, ¥ come from Neywawd, sir. |i
N

I donte kmow whather i€'s our ain, but

put I can vemanber the clos when —=- Mr,

Coit, ¥ can ansmhar e time when you did, aven 1f ==

MR, | COXs
{Laughter.]

OURSTION 2

Yes., YTez, You're quita xight.

My, Tn, e

HRt, ©0%: Mzybe I butter stop, I've had wlmose ==
QUESTION: Br. Coxg along thet 1iue, is thace -
I suppuse sthletic scholarshinn ave Iawgely confinsd, hak































has no moxe importsnee than m potentlal qrcund for - State
round or seatutery growmd for decisicn, Lf the plainsiie
urges, but vhieh isn't vuled on &k any stage.

QUESTION:  Twe of tha amicua arque the Ticle V1
quastion, you know. |

MR. COX: I xyeallze thay do, buk it wasn't {ncluded
in eny of the gquestlons prisenzed, and --
| QUESTION: Well, is it necessary whan a ruling one
way would support the judgnent balow?

MR, COX: Wall, I bSalliave the Court haz indicatesd
that it is necsssary for it to ba raised iz the =~ pew
pxial w-

QUESTION: Wall, counldn't the paspardant wxge 4%,
o support tha jvdgment? y

MR, CUXs Well, my understsnding is that Lha ==
while thalk was tha earlisr rule, thal the Cowmt has rocenbtly .
changsd and indicated that the respondent cannot Support an
additionnl ground vhich has nos been brouaht 16 the Court's
speention at the Aime ol the peilizion;

QUESTION: I'd ba intarestsd ia thot cese, 12 you
have & cltation,

QUESTION: IHe han ig, .

Mit, COX: ¥ balisve it's the :.'."_guz]_ki oasa =-

I don't have 1t on e Sp of my mind,

end I may be migtaken, I was familiar with tha clider wule










b the respondent may hape to retsin his Judcmant,
QEURSTION: May I go back,- -!

at

MR, 0OX: ¥as, Mr. Justice.

QUESTION: -~ Mr, Cox, to what was our colloquy’ ehiout
hanchmark ratings. 0o I now undexstend thet your submissien
is that ia both programs the henchmaxk ratings were only a
neasura of "quﬂifi'qut_ipn, and that nore, =t lsszt in tche
ﬂ?ﬂnii.l progzam, was loaded for the purpose of mmpﬂnsa.tinq
for paat ddscyimination?

MR: COX:  That is my understanding, but I de not
wiah to mislead Your louoy znd say that that clsarly uppeaTa
“in the cecoxd anywherse,

But it's implicis 4n tha loglc of the sitaation.
fomenbes that the Twsk Forcs spplicanis wars being considarsd
by the Tazk Force Subcsmiictes.

et denenlly , it's the maiority of s faculty .
ware not minoyity, thsre wiz oneg minoxity menbex.

Ite Ffunctdon was o adniv vp o 16 gualifled
sEncrity and gducationally ax disadventazged applicants,

Yo wean't comparing Mhew, Lt wasn't chergnd with compering
than wigh snpens alse, wad thaxeforae the henchwarks i¢ pox
on tham weps caly for thie purpoess of comparing them with
cuch othar.

l QURSTION: And so, &8 it operatnd, it had the effect

of Eomenna with a blghar benchmesk ratdng in the reguiar

-




Tl 25, l
: I MR; €OX: Yoz, Sut whether that -- it cartainly ==
PR =

yes, es the nunbers wers szovad, Whethar in fact the mumbers
‘are compavable, I don't know,

| I do want to striss that; as wa see the case, shis
is niot B mattex of a contest to be judgad accordlay to certain
standards of perfommance on grades or a prize to be avacdad,
that tha Institution has important, broesdar educational ’
‘professicnal and social purposas. So that for the purposes
t_l_f._lii of um, 1t may ba more important &o have 2 qualified
menbey of a minority thers then 1t ie to have somabody whose
‘benchmack wan higher.

And this is the sind of judemsnt that has to be mads.
T would like to Jiract my attention, if I may, o
one Impoxtant point, snd that's agein the significence of the
number 16,

We submit, fdlsst, that the Fourtesnth /nsndénent
doas nok sutlaw ::m:#-mnatiﬂug nrograns vhere thaya i no
invidions Ipu.:pusa.‘.m: intent, or where thay are aimed at off-
seteing the conseguences of pur long traglc history of
discrimlnation, end achieving greatar racial equity,
QUESTION: My, Cax, may I Antesrrunt you -

MR, COX: I would think that ihena ~-

QUESTION: MNe, Cox,; may Y dntevoup® yosu with a

_'ﬁ:“i‘ '@}lﬁ'a always btxoibled ma?




=
Te's the ues of iha sewm "ievidicss", whish I'va
% ‘had Aifficulty reclly wderstanding. Yeu suggestad,
. A= A == e

592“5‘“ than 16, thera would be a graater visk of a finding

p—

o meA Y

2@ o Mr. Juitice Rehnquist, that if the numher wexs

of invidious purposs.
_ How does ons -=- how does & judga decide whan to make
such & finding?

MR, COX: Well, I think he has to consider all
t'lha facks. They wars mest recently laid out ia Justica
Powall's opinfion in the Arlingren Heichis case, the soré of
thing that he thought the sourt should consider.
B If Your lloper is saking me what do I moan by
':L:midim", T mean primarily stiquatizing, narking ag
-inﬂlﬂut; =i

QUASTICN: Lat ms make my --—

MR, COXi == shutting sut of participation --

OUESTION: Mr. Cox, lst me maka my quastion a littls
more proclisn, Cen you giva ma a test which would diffaprenti-
ata the case of 50 studants From the case of 16 students?

MiRts ©CO¥: T woualé have to maka this turn on a
subiective loquixy, I think, bBut I weuld al=o have to Yook
and ses what the significance of ths 50 sbudents was in the
ovar-ail contat of the community. it sdueaticnsl system,
and tha Stabe,

Jnd T would == I suppess I would be governad parily
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- by purpose and pertly by sffect, huk that would lead me Badk )
R B __ i )
*o. PUYPOSEE « )

- e B
QUESTION: But in Me, Justice Rebnqulst's example, |

‘he was asswiing precisaly tha same motivation that iz presens
in this case: =& deeire to incrasss the nurber of bleck and
minority doctors, and a desirs to incresase the mixtuve of
the studant population.
= Why would not that justify the 302

HR, COX: Well, if the finding is that this was
reasonably adaptad to the purposs of incwasing the aumbaer of
minn:::i'lar doctors, and thet it was not an arbitrary, E&p:‘fﬂinuﬂf

‘se1fi5h setting —~ and hat would have &0 be decided in the
Ilqht of the cthar madical sechools in the State and the
needs in the Stite; but if it's solildly based, them I wouid
say 50 waz parmiesibla. Just as in ry exanpla, I said that
educating orly Indiams in s progren taileiced o tralaindg
faachers: to go becr to Indian reservationt asems to ma to be
constitutionnl. And thite ars such progyams, &t héth privats
end Stata ine !i-’;-.ut’:iuns:

QUESTION: Aze you going o addrass the question nf-
ather altsrnatives, Ky Cox?

M. COX: L will in shordk, yas,

In our view, tha ccher altematives suggested simply

h Bh& 4y ko build more medical schools. Ffﬂ’ii..,_ bavis

B gl






p— w

- First, the rinorities sre only e minor fractlon of
g

- all adsadvantaged.
-l =

Second, all the studies show == whatever tha

explanation ~= that minority students do worse among the
students of famlilies who ave sconomieally disadvantaged,
j‘m &= thay do worse when you take tha #otal ratie of

So that the program for the digadvantaged would
mut bring substantial numbers of minoxritiss into these
schools.

= ashos suoqeotdon thade hea hoen mads is that we
_,ahnnld pet use the word "rece", wa should talk about choesing
people for a‘mission 4o mecical colleges who are most likely
6 g0 to those communities that bave been the victims of
diserimination and nead better madicel care -- but don't
sver say tho word. R S

Ox that wa ashould gat those who will be rola
medals for choe communitiss in which the past has denlad the
ambition to voung: peopla, c=rfainly anbicion to this kind of
cals in the sormuniey,

Those, I submit, oz circumlocution, o3 they aAra
enohencene, Lf ve sye talking sbout ryeslities; raca is 2
Facty it is pomething that all %inds of soceclsl feslings,
cont:actd , a vision of caa's eoppoviunity, in related to.

And 1f one is going to meeningfully direct these programs i
















= = P = -

w i
| of dtm o =cts of discrinlnstion, but nay take ints accvme

8 diseriminetion, bzcawme of tha pervesivensss of its |

QUESHION:  Incluiing -= do you imclude in thae
conduct outslda the State of Califoxnia?

MR, MoCREE: I wenld includs conducst throughout
t#he nation » bacause we nre B nation without barriers to tﬂw}.,
and indagd Califormis seems o hava been -- sasms to ha
currently cne of the principal reclpients of tha flow of
mﬂaﬁfun from othey paxts of the commtry. And many of rzhem
bring with them ths handicips imposed upon tham by conditicns
‘4 which hey wevs subjactad bufore they went wee k.

We suggest that 1%t is not smougn, really, to look
&t the Azsirls wounds iimpouzd by uncopstitutions] disccimine-
tdon based npon yurs oy ethile status, bocsuse the vary
ddenttfication ef reon ox sthnlc status in Bnd@cies hoday L2,
15501 f, a handican, nnd i+ 13 zomething ¢hat tha C3liFornis
Universicy st Daviw ,.- Emdicnl Sdhonly could and should _prm_:ﬁri!'
considasr in uffaxéi.ng n remsdy to corrvect the deniel of
yaclal jumtlce in thii=z netton,

We submit thaw €h:z Fourtsenth Amsendmant, instead of
cutlawing this, iadeed shonld volcome 1t as park of Its Intens
#nd purpode.

Thery arve ver loniiod epportunities for professional

_¢nd graduste edncatlon end. & Fy Lrothes, My, Cox, hps padrted
. -

s N









gross etatenent of the numies of professional -= the anunkar
of profsssional peysonn within ws mey 1 mmﬂ‘ﬁuﬁ' Ie's

sat are indesd vwiedlal. And thin is the renson

ttion of tur vemund, hHecanse of t’h:'mﬂaﬂ of this
particular record. :

QUESTION: What 3oes ¥his record lack with respact
to Asisn-amevicans that it has with respact £o the othaxr
minorities who are includes in tho program? s

MR. MoCREE: Well, svong othex things, this record
== well, it isn't xo much tha vocord, let ma coxrect ghat
answar, as it is available duta in the form of statistics,
census. data, which would shaw, for examplz, thet black
phyelciana compziss samathing 1ike 2.4 -« that iz an
approximation =~ of all the physiciensjthat the native
rmaxican Fflgure, I beliave, is lssa than ohe percent; that
the Hispanle or Chicane fijura is appyoitimately U percent,
‘and we just don't know the impack of that within the Asimn~

Amerdican cormminlty.

And e Eliak ther whis csuld ba datermined UF it
¥as sent haok for t;h'is PUTrT0EEs

Q?E{S'i':'!}-;i‘: e the racoxrd shaw the numbexr of -
‘dbetors, lawyers, englnegys whe are of Asian ancestry, Anian=
Rmsydcuns ; in Califormia?

MR, WMoCREE: ‘There 19 & referasce, I believa (t's E

page 42 of my Lrief, that hes a census Sigure: that has s |










= ~

1 would like €0 arcue that 1t ia not, that it is a pmw
referance.

-;i’t:
(Laughter.]

HR, McCREE: He may, and, unfortunabsly, ke foilows

4 {Laughtex, ] -
KR, MoCREE: I yould like to toncluds -~ and
pndounbiedly he shall,

fLuoghitse.]

MR, MoCREE: I would like $o concslude that $his s

not tha kind of case thsw shovld be decidpd juse by
axtrupclaizlon feom other procodents: that we are hszo zaking
Bia Qourt to give s the Full dimsnsfons of the Fourtsenth |
amendment that vaz intendad to afford ﬁquai vrotsction,

And e sujgast that {he Fourtesnth Amendment shonid
nee anly xequire squality <f tyeatment, but sheuld alas
pamit persons wha waya held ttaﬂk to ba hmught uwp t.nﬁm

g iine, whara the opjertunity fox 6q

Alizy will he
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48
re: the Court on = auestion of injunction, on a question

18, on a fquestion of declaratory veliaf, each of them
mﬁm the Ehihg forvard eon théi-magﬂ;a;:?.

NUESTION: But no one is '-eharg-ing you with la.chas "
here, Mr. Colvin.

ff_]&nugﬁtet} :

MR. COGLVIN: I an relieved co hear it, but that

wasn't exactly my point, If I may just continue for the 1
moment. |

T
P

T want to continue for a noment to di*s_ﬁu'ﬁ& the
dimansion of the rosord hesause that's part of what has been
taatd toare; and in'uz'b";I tu dndicate the record and why the:
record ig in the posturs that the record ie din.

The first thing =hat we did within the record was

to toke the dencsition of Dr.Lowvey and after we took the
desogition of Dr. Toumey. D*. Lowrey's eposition was furthsr ,
hﬂlster-eﬂ by Dy. Lowrey's declarstion preparsd, no doubi; witn
the assistance of his eounszl.

liow, where do we £ind ==

QUESTION: T corrected that. ©Dr. Lowrey was not Dean
when all this occurxsd, was he?

Mp  CnEUTH: That i3 nok == It {8 frus and it is

. not true. May T axplain, nis,

QUESTION: Wag he Dean when this regqulation was put

P

nto eflect?







g :

clear, Let me answer that. 7 am satisfied -
| QUESTION: Wall, you could answer thet very simsiy

by yes or mo. |

MR. COLVIN: My answer is yes. My answer is that

Dr.Lowrey was the Dean of Admissions, that he bkrought with - i
him to the depesition svery pilece of ‘paper which we had asked
for, that he had personally interviewed Mr. Bakke, and, as E
& mattar of fact, the ragocd of the interiview between
Dr. WY and -~
QUESTION: What was the decision of the comn
the faculty?
- WO, COIVIN: Mr. Bakke was torned down for admise
aion -~ ).
QUESTION: No, no, I mean when the rules wera set
up, what were the rules?
MR, COLVEIN: The rilas were simply that 8%; cthae
16t of the entsxing clasa ~=
QUESTION: What sbouf the 8§
MR, COLUTH: Bight percent is the number. & am sorfiy L
|

QUERTINN: Tight percent was nefore and now yur HEY

¥e _.
Mit, COLVIN: May I stazt over again® It was always "'-_
168

QUESTION: Ehtﬂan .pﬁﬂ:;tiEi:

wn, COLVIN: No. In tha early ve






| MR. COWVIN: Ve also know that statistics were kept |
nd the , @ﬁ in the record for each -~ - N

QUESTION: Well, what criteria was set down for
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Nk- COLVIN: I have heard that argument made.




























‘Thers are educatioaal 'iﬂsh’iftuh:‘."_.;gns that puzaue

nozity samissions pregrens, but the admissions committes
#_i inatructed to get a good number, get a substantial numbexr,
Gat within a ronge of 10 to 20 psycent.
Wa sybmit £hat e pethod of putting the genaral
pgl‘:!.q into actual practice,; the level az which somebody

raduces Lt o numbers, is not a matter of constitutional

And for 1like roadon, we say that the questions

-:I gaim in the Solieitor Caseral's brief are not makters of
constitntionsl dimersion, They are fetalls of admissious
programns.

And in both insc=nces wa vrge that this Court. should
_not get tha lowr Saderal scurts lnto heing the supervisors
bf the adiissions policiss of certslply state and perhaps
‘private inetitutionn.

QUESTICHT You woul@n't say that i¥ pn admisslicne
commitees suddsnly decided that thev wouldntt o admif: any
Dlagk pecpia,

MR, CoX: Moy bus 1 am swigesiing that the detaile
o ahioh T wias acdessaing rrpell wers of ‘a different ordsr

WE Hagmiiufe. You lieve to ceuide whather w2 ars xight fu

plak ppea may be Lanen inko =geount E06r pYODEr. BIZOCDEdL







gupon, at 11358 o'clock, -
w . B I HI
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