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P R O E E D I N G S 

MR. CHIEI' JUSTICE BU~GER: l'lc will hear arqume1ts 

next in No. 76-5761, Michetel Le'<! Simpnon and Tommy Wayne 

Simpson versus the United States and No. 76-5796, Mich11el Lee 

Simpson versus the United States which have heen consoU.c'ated. 

Mr. Willmott, :·cu may proceed when :rou are ree-dy. 

ORAL ARGUMENT OF ROBERT II. WIL',MCTT JR., E3(}. 

ON BEHJ.i,F OF ?ETI'f'IONE RS 

MR. WILL~'.OT"'· Mr, Chief ,Justice and may it 

please the Court: 

The question t.hat I present to the C.:>uLC to~a.y ("' 

whether or no:. an irdi1i6ual can be cl •rged, co1viv.;ed an, 

sentencad under the <'ggr2vatnd hunk rot-bei:y st· tute, ... e 
2113 (d) and additionally , h'">·gc,·, cor victed am se 11;znced •1 ,-

de:.: 92A (c) (1) for using a irea: m ~u;:ing co;::mii• ·ion of a 

felony. 

The tenor of 01.:.r arr:<i:..nent 1'as chanc-c?d omec,1ha 

"rom a Jou le j re:.:dy q•1f. tion to « q1.1est.ion o': multi;:, .i _;_ .y 

bu I s l:.11.l think t .. &t thr• dlct,,ta.J or the Bl..£!:._<bu qet· ca 

ar. ~p licabl i'l thet we rot;, l:. r,how that "!ach offe se r . , 

proci: of an elP.m 'lt cll ,. 1e otl~r does not and ~t h~0 b , 

our co1.:en':ion si'l~e th:! jnc_pt o:i of thic case th 1;, n > 

dcr to 3ustaia a com;~_cticn ,ndc::- 924 (cl (1), -•~at 11 , 

eler,1cnts u'1der 2113(6:) mmt be pr,:,ven. 

No1•1, the Fourtl and Iifth Cir:uit and ti-e Six l 



Circuit in fol o 'ng <- c ou.:th and the l'il'th i1·c 1it r, <-

opinion, the l!.ower Cou t , ,~ ·:ed that they hou..,ht ,t-er 

a difference in proo~: of :he el3n,cnts .,rd they bas d their 

decision on the lang1a,;;e ::on:ained in 2113 whexein the Govei: -

ment is required to p:-oo,e that :II" indi vj dual' s life was en-

dangered by the uso ,>f a danger:ll 8 wea1,>011 or d-vice and thu: 

a dangerous weapon o:.: -.'levi.ce wan not al.Pays a firearm •ind .i.: 

is my contention that in Jetting to the eler,1ente in 2113 ( ,) 

that ycu have to prove ev '"Y si:igle one of them to i;:rove t~ t 

the felony in 92 (cl waE" orsrnit::cd and thai: you ca, 1 't i 

bnr.k and judge <chc l'&cts f eac'.1 c;,se ir a v,. cui:m, 'fO h e 

to look at the w epon tha t•.is u .;:d. 

And wt er "ir l'1 o· a h n<1,..,, i" cc' i f. 

both in 211 (d) ,r 0 2 (c 

QUE~'l'IC 'el. , t,he , 

':est is not: one ·t:e1 e ou c01npai: the statutes but h 11 ,l 

•vi ... n, in ch,;> rt.icular s --

MR. 11. TL .O'l'l': l thi 1): t'l' tc!'.lt ;c,, - i. i · 

dom in ii! ~.<bur r -- i- U a-t au co1Tpa1:e the ota t t 

QUEfTION: do not 3 e no.i you can .::ch nc t 

">rop siticn the."" yo1... C p IO the we,a~or. invo.v d in e,ch 

tic lar cios bee tS h re c:..ca-ly n d, ngcrou 1 \C 

devioe incl,•des oth · r hi q, th 1n u fire, rn1. 

MR. WILL OTT: Tt)at ·s cor ect. ut do 

you have to lock at th f,ctual elements and f't t .m l 



the statutes. You hnv tr, ... 1·c.\1 he stntu:: i:: sJtficie1 ·l 

broad to encompass c-~.l tt e fact 1· 1 situat.i.ons ttia:: !l1ay occ.n. 

But I do not think that in \'~e•iing 9 2 4 ( c) i\!; 

opposed to 21J3 (d) yon can ju&t say, "Sup·Jose c;orce.:ni"lq ' 

was used . " 

QUES'l.'ION: Wel , <.,:.'lon, it i.s <' ca~e- by-;, sc, e,)<,.' t 

by-exhibit test, so f.a, a. you ,,:ce cone, rn d. 

MR. 1-l!LU•OT't': r. beli.c•,e thc.t that .i.ni:err,rr!t<lt ':>P 

can be used and sho~;.d be u ed ~'1 a case where the facts d,:, 

not really fit into ei ... '1e: onz of then. 

QUESTION: Hel , you.- submis~ion is, as v u • .i r-

stood i!:, that whenever tl ::! ~•eapr,, is a fi.rearr, b en tic~ 

charqe'I ar<? nece'ISa'"i 1, durJ S.ci ,ot• · • 

MR. t-JILLf. C'TT: Y s, •?our Honer, that is cxectlv , ' 

pos:tion. 

OU:F:ST,.ON: h~ if i. ,~c,:-n a h Id~ 1:c lc,c. ? 

r F. WI Lil C ':'T: .11 no 1, I do not thi<1k x u 

c::r uld pro;; .• ute Ii t 924 c) !,:c- c±use 1 t spE ci f ~'111:; I as ·o 

he a fir 1 ,. I do th· '1:: th t ·h2 legisl,1ton,, i'l rlr, fti 1g 

"113(d) ha"l to ha11e th u l t tl1a• t~..l rnost comr.101 ,1 ai:-or er 

dangerois weapon or c~vicE to b, used would be 1 hand~un or 

a firearm or a rifle or 

en~ompa;s.1 by 92l(c). 

hctg, n, sorret'l~.ng th, t 1•oulC1 b 

I thin: thet -- we s£~ about it on ... v nd ~e 

read about it occasionall~, ether weapon, are u~ed to cob 



banks and usua, l) , they ,. .c rnor dangerc us tha.1 a ~ire- 1.,n. 

QU 0 S'IION: It ts onl/ when a :.:irearir is invol !c!d 

that t his question could ever arise because that is the only 

time t hat 924 is involved. 

MR. l'IILLMOTT: Tl~at is correct. 

QUESTION: Tha. is your point, is it not? 

MR. liif,LMOTT: 'Chat ;:; ex11ctJy my point and 

QUESTION: My ),rothe · Stewart asked you a , 12:::t 1 

a momer: t &go which l ar, s·1re he knew thE: meani 1g cf a c1 • . •1' 

you doubtless !<.new the mo u1ing of but 11hich I think I i not 

unde:-:-stand the r1 • ni.ng of onH oi: the o•ds o:.: di'<. t'l . i 

that the i ndic•me:nt is neccs!;ar ly d•.1p:t:i ci 1:011s ir •l:I ·" c "1 

text. Whet do~s that ~ea, 

MR. WILL! OTT: We).l, I thi.nt t'le ch,rc,e<, --

QU T C'N: I ti ; nk m 1ybe I tlSC!d the wron 1 1 o-: • 

MR. I/ILL OTT: ~<.l, I tl:li kit is d1pl ·c:i.to1! ,,. 

QU ,:·. 1N: • ll, • r o::s ha.: e n? 

:1IIL CT'i: Th t :hey •. c, ch ,.., i •:J two ' .t n 

crimes :>ut ,,f th - rn e of ·., te. 

{IU c r-i:o.•: Jl.,,e. 1,;hat s tile objoc~ion to th&t 

E.l ckb..i~c-~r? ... - - -
QU--;:S l'ICIN: V S, i P~ll ,~,i~ t the J1lt ·----

casea like that. 

QU:::STIO~: 1\r~ there a<1y other objec:ions? 
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MR. l'l!LLV.c,= : r thi 11< :i: .;t:uted it ini)., ,v fc - J'lc. 

district conrt ar,a •qa;n ire c>.ncinn:n:i tint th,y h1"e '"ft q' 

the Petitioners her::, with rohbi1g a bank using a gun a'ld 

using a gun to rob a bank and I think tl'at that is duplicious. 

I think you can adopt the le!oser includad off I ic 

arguments in saying i;hat, you k1ow, the elements in manslau1h-

ter are the same as murder bnt ycu ought to be rec;uired to 

go one way or the other. 

I thil"k you, iu looking at tJ-e 1.e<Tislative llif, >ry, 

the United States h;;.s aaid that you shot :..a not nut ,uc:-h weiq,1 

on R<?prs5entativE' Poff's er .irr.e ,ts. He 11a~ th ~.ponsc..r vf 

the 924 (c) amandiner,t ard cmen I my case r<>s•:s en n p,ir; 

o'1 l is ~orr n"r.tn in tt.€. lc-q r .. al .vc ,1.i,i·ci-y whe.ce n 1e s :r 

"I'-" chould be noteC. ro,,. l,(2i'll~~ive •1'r-+.v.ey {'1lt rni aF.0r, \t 

is , ot to ap.>ly --" nd hri r,med sevri ,1 ,1<lc15ti"r.11 st,.i;t __ , 

in .:-ddit::.0:1 to th ,~1.l(d' d;3.t1te. 

e·v Poff 

QUZS'PION: I 'le"€. w-:s that tatc 0r t >Y 

cl..i, de ,ou nc, , 11, s i.t on t..1c F'l..,::,r? 

pz n .c -

1/.R, WILL TT: I bel eve .: t was dur.:. 1g 'ie ~'loor 

dcbatea. 

QU '&rioi.: llur rr; tht :'loc•r da'n•te. 

•· R • .-lII .C,TT. AP ti .!re m: s, ar- poi ,tr.' o• t 

Coun el fo• t1c G::,v_r nt •r br f, an abrtpc {'l&S tio c 

to lkin g '"b'.l 1 h t n c:ld!T' or t 1!l t p.'lr t of · t . ' h 

went right OT\ to another r;;irt ol it. 



QU:STION: s t't;ere r.y d.11d of a w po'l or I 

kind of a dangcro\.'S de•,ic, that coulcl be u ,eel, · 'l y,:n r v1. I 

that would be suftair.able v1ith sonviC"t-icns und r bolh fee- ·.c.1 

as you have here? 

That is, 1·ou a!."e rrg•1ing t:hat wJ·en t i, <1 fir 

a pistol, for example:, thcre cannot lJc two. :C"> t:here an1 

kind of a ·,eapon er clevicn that "oulcl ;,nrrnnt the c::on•1 .">r 

under both Sections,· 

MR. WIL!.!'OTT: Mr. Chief Jufticc, I do not be. .a • 

that there is. I believe tht.t Congress prov id d the en 1-~ ·, ! 

penalty under 2113(6), if an1• sort o~ weapon, d,ngLrour- \ a-

pon or device wac u·ed and j;: endangcree anybody's li:e 11 

I think that 924(c) , :l' e:· ~cl:~d jn :ce.pon · t.o the qro i 

con rn for t,1c t ~o of fi: c..er,T,, spec· ~ical y in c.oi nit t-

cr.i.mes and t h?vc- tc a< 1:e, ~; th Repro :ent 1 ~ve "'of 's 

co nts th t it ~ia i.c-t ,1t e:ne d to be u.H.>d in ca. s 1 

thc:,rn wa J a Lr-':: <ll an c ha• c- a p ni'3hn rt provitlad. 

tin~e th tirno o ~UJrnissior oz OUL ~rie:s, • t 

i:e1t a copv of a 1 tee w ·.iU:<!n fron .. 'le D pa=.--.-nent o" J 

to the United S.: tes Attoi·ncy in 'h:cyland, Mr. leall \ her r 

the Departm nt ot Jt stice saj d :' t wnie their poJ.icy not ·o 

pr,-,:-cc 1tt o a 9~4(c) wher the pri'lc:.pal offt,nr w s a .! 

(C:) charge and t.. ey cited th(. g<m:?ra:'.. princip«l o..: law t 

wher, " speci:ftc tn':t te ar 1 t. g, n:?ra:. st;;tute I' ca involv 

in the 3arr~ ,;et of •,c· n, ths.t <-i1e gener~l stat.itc shot a 



used and addit.cr lly, Re Y ·C-Cnt'l.ti ,e Po :t .. 
cornrnen ts • 

Now, ! think that th? legislative history in 

enacting the s ;;atnt~,,, sho _,le~ be (; onsidered in :a ses where 

the statement that Congrecrn bes i; means 1·hat it says ha, t '> 

be looked at when you cant ~ca'!.ly determine wtat Con(T e 

says. 

Now, in ;; c 1se of this naturl, whc r thz G , ? 1-

rnent i~· arguinc; that they do not mean 1-•J-at they say and l · 

you should not list,.n to ~p:~es~rtati e Poff• s cor., nt - 'ld 

the fact that you de, h. ve , I Tt m its f, ce i. 1 < onf1. · t 1 

this Ccurt has to use the tools that are av 1:· la, lE ~o 1 t to 

dci.:ermine Cl-''ICtly wl'>at th 'x did ire.in no. as :· n."C rtatec 

before, I tl,ink tt at: ey Ii, ,,c =rcat·.?d an i:.:;uroi t ar:1 ~, 

could carry it or ' c f 1rthcr by '>"'-Y~-i·q tt,· t llihc, • ·e· u 

a 'lat~ r~t i' night sp ·i 1 , , · ch :ost.. .1.f' E, th,111 $ :,0 eh .1 -i 

guilt1r of aT\ a diH nl c fc>n~c .:md · th: 1 <:h i:; wuuln f 

in line l'i ·'1 ti c lo , c- _:1 
cli rg to b• t cl <l on o 

ha - l:een !:t d in allowing < q l 

' 1113(0) char,,~. 

Pof · 's cc rt f .rd f:h, cl u··di .:y th, is -.Ol1'm tt a l'hcn 'l 

let p;,1 o b c-han w th rob..iing !:-an c us 1g 'JUI, l 

using a gu 1 to rcb 1' nk 

was 924(c) (1)? 
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MR. IHLL'l<Yl r: Yc'l, {cur Hcnc.r. 

QUESTION: lha: i: it h«d bc€cn ,m indic.;;,en" Ullde:t" 

(c) (2)? 

MR. 1'1ILLMOT'l': we:..l, that wai, the case, I bcliev.e,, 

in the Crew case, whcr the Fou:th Circtit said t.lut th'3t 

was perfectly a~ceptable. 

QUESTION: And clo yo1 agree "ith that? 

MR. WILLMOTT: No, Yot.r Honor, I don't. 

QUESTION: 3ecause u·1der the 21 lJ you have l:o pit 

' someone's life in jeopard:,. 

nR. WILLNOTT: Your Hc11or, I th'nl: t1at 's co 

tioned on u~i ,.g the gl• It sa1s, "Uy 1 se of a dar,gerou'l 

weai;>on or devi,..e, •· , d t I · n'c t,at whcr y u u ,a ;, dar c e u 

weapon or d vice, you uto, ul:ic lly nut. svmebody''S li i 1 

danger. 

QU':S1'ION: I ~l , but 9211(r") <·ayo, 'Cai·ri~s 

arm.' 

1:q. llILLc~r, Trc (>) cj1arce.? 

QUES'.i'ION: Ye,; 

R. WILL C""': £;] l, if you • -

(:'t; ,STIO I: · on dor 't h;,,., to t• 

robbin•J the b I k. 

:it i C y 

, R. l ILt r'.[ : t ._ .n ~ee the :-•. rci:."lls. n \ 

wo lld ·).,, s 'Y, in your poc J;. t. T :i.en : (, :m • t tt · nk t!1 , 

f' e 

charge 1irn under 211:, (. i. And .h'nk t1cre i~ a urt'1 r 



fact in this case wh ~ch is th<" t · he :: r ..:iic.:tment its •.1: - ci 

fied that the dangeroli3 weapon or dr;v.iCe wi.s a hnndJW' un r 

the 2ll3(d) charge and then speeified that the :i:ir trll' w, i 

hanagun w1der the 921\(c) ,:na1·ge and so that the{ rar..oued "" v 

possible distinction or d:.fference bctwef,n the t-~.o in edch 

statute. 

QUESTION: Mr, illmott, do I uneer,; t,m l. fa•o r. y')t: • 

conur.ent before my brother ,,hite 's que,.,tion tha ·, a ,en-cc 

Congressman Poff's ccmrncnt·, you would net be here? 

MR. WILL-,OTT: No, Your Honor, I say that I re .y 

heavily on it. 

QUES'i'ION: You ii.,id •·ou rely t;:isical ly on ::.t n 

I wante.l to he sure of 1•01.r c·a us. 

MR. :JILL. CT : No, Yc-nr Tlm or, I 60 ·clv he vi 

on it and w w~rc n 't E.,n· 

uni:il the dec·:eic:l ·n th-.: ": c1s<> c.iu;:: down .md • -

QUES'II?'.,1• l'l C hG:-: \ o,dc, ..i.f the Crngrr>< 'l' n 

had r.o _ ma.le h · tite t, you would ,,e here a'lyway? 

MR. ,q_Li:.MOTT: v:?'l, i o:.2r l-'ono ~. 

QUES'l'I JN 1'u1d th,.;n 1 0·1 wculd rely on wi :ct? 

R. nL, JTT: 01.- argument t iat it .s duplic- ot c 

and pos.iib•y pl.1cc, '1 F ·so'\ in double j,iopardy by try nq ti 

twic"' <;or .. h~ ca= otte'loe t tl:-e s.,rne t ·.rr.e. 

QUEfTION: Do tv·• feel the Ei.,11tth Circult c I c-

Eagle is essentielly ~t odis w'tn this c,cc? Or is it r, ,1_ 
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a collateral. slantw;. ,r, di~ c~entiation? 

MR. WILLMO'l'T: ;hirik it i,.; on all fo• rs 1-riH 

this case. 

Thank you. 

MR. CHIEF JUSTtCE BURGER: Mr. Fa:cr. 

ORAL ARGUMENT o;,~ H. Bl\F-TOW F'Al:!l, III, ESQ. 

ON BEHAL• OF UH TED f'l'/ .'1'':;j 

1-iR. FARR: 'ir . Chief .::·ust:ice and may it please t 1n 

Court: 

Withi:, a :wc-m,nth pariod in the fall c-i: 1915, 

Petitioners in t.his c!l~e r.ohbed two bani s in M~cl<,lcsb",.O, 

Kentucky. Th·~y ca ri.·ied a 10 •ise 'I fired:i:t1 s in t e co1rmi,:is on 

of each robbery nd 11hile attem'>ting ':o e<;cape frcr1 the 

second rob ery, ngc Jc" i an exchang tf gunfire ~itl t 

pol '.-::e. 

Pet'tionc ·s' c r,d;ct cruite p ;,i•1l:, violat-e1 s .! 

al pro\isions <f fe.lerc1l n anJ the im.ie-: :i.n both c · ' <;.> 

foun . 

Ln ad, '.,1.Jt anc.C', Pc ;i tio:1<:!l.'E w .re r.::m,•i.ct d • l r 

18 u.~ r:. 2113 ( ) , 1-rh ch .l:es it a fe~ony to rob , tedc.~n 

ban': arc1 , "Ider 18 1J. i:. . 1 J. 1.:l ( :i) , w!'.licl provia ~:; Ln iuc . , ; • 

penalty for anyonE> .,ho wh.' le ro )bing a federal bt.r,k., · n t 

words cf t)i~ st-.atute, "As·.!'u~.te any oercon or puts in jeo· 

pardy the life oY any peri,n by the u~c of ad ngerou~ 

weapon or device. " 
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Peciticn~ n, ,,,e; ·c .•lr- , convicted undc.!." 11! U .~· .c 

924 (c) ( l) , a pc.rt of the Gun Control Ac'~ of 1960 w}iich p· o-

vides an additional tel"!!' of imprisonment for anyon,;: who in 

the words of that statute, "llseo a firearm to comrni~ any 

felony for which he nay bn prosecuted in a court of the 

United States." 

The trial judge sont8nced Petitioners to the rr~~i· 

mum term for each crim->, ~5 yea.cs for eech offense under 

Section 2113(d) and .. nothci.· :.o ·•ears foi: each -,ffe se un1::-r 

Section 924(c), ill i:c,t,u,ccs t<> be sened cons~cut~v • ,. 

Pet tions have <'ttac~,d tlieil s ... ntences n +-h 

ground that 924( ) , ~h' le wc~1mi.1g on .'..t.r- f.acn to 'l')pl•1 tc-

any federal felrmy, i,; ro: av:::.ilab' ':! to pur,ish bane rohb 

whose use of f.:.r arm' ,1a" l!hlde :.i·,en subject to punic;hrrent 

under Section 2113( ·i 1s well. 

Th~Y ~~lt f,,r ':his proposition on a statement iy 

Congres,<1"1'1 P0ff·, w1'0 spm s<>red Sectj_on 924 (c) :m the 'IoJ ·e 

Floor, trat h'r !:-ill w,5 rot in•:ended to apply to various 

fe<lsrnl o{fr-n e 0 • of ~·J-,ich bank ··obbc:.:y, nnder Sac-cion :>ll 

.is one. 

T i aiq ur.cnt-, in c..,u·· vie,_., ra ·_r.es 1 .. 1:> q 11uc-t. 1 

FirP•, did ~on ress jn r < ~c~t on 92• (cl to a~~ly tot 

robbers ::.imultan ut'.llY ,;uJ- jcc.t tc, con• ict en unkr S 

;lll3(d)? l\nn if C'011<'r~ss ir" ,;o intend, se-conc,ly, dn t 

double jeopa;:dy clauee i"l any w«y proribit tr.at result? 
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For r sons \I shall i~c• L :·, - m'l en~, \IC' 

believe that the in ten ... o • Cong ·ess to I uniah or '> th 

offensecs is evident <:rom the st ltute il:relf an,t from th•? 

weight of the le9islutive histo,•y. 

We furthc·i·more be:.ie ,e that the dou')lc jeep, rdy 

clause is not prvhinited ~~on d0inq so. 

Lookir.g at the langu,ge of £Ection 924(ci we do 

not perceive any serious question about the neaning of the 

statute on its face. Indned, WC? do not understand Pet~t1.op 

today to say anythir.g to :he co•1trary. 

By its te'"ITI., •· npp'ies to any fE.lo1y ior wh·ch 

a person may be pro!cccute<l in accord with the l'ni t _d "t 

a de ini tion th;,t oh.inly ir.clu t,•s a· J. ceqrcc s ?f , nk 

robbery. 

laci this Cd , 1 .:-en a ·ou::.d b.,for" th :i C urt 5 o: 

75 years ago, th' c.•e r .r• uaqe uoulc li.'el.y 1«•" !:>ccn n 

th f ';i'lrti g bet th rs :,p,,.:N/ p acP ~or clll ir q•1lr'J Ln1:o 

Congre,'lion 1 int nt cc.orc,J.nq to th£' iig d anJ v_ner'"b 

dict~tes of the. rlain 1irg r1le. 

lt ough th t- u 1e no longer comrn;:11d"l al:,~0.1:. .. 

allegiance, cv n todc.~• «£. thi.nk that the l.anfuege t)f a >i 

tuto must r -:na • n ~h mo i:: rt11:.:- <>vi<'!cnce of the leg· ... 1 t · 

intent. 

Aa Jur ·ice Jue! con stated, "It is th? ::, 'i , 

Cong1·es3 to sum 11p ti- owr debatr.s ana it, leagi 1lat'o 
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where Conqress ii: un,ble to do ,,, clnarly ,. 

QUESTION: 'Ir. Fa:;:-r, coulc1 I :i.ntei:rupt? S• pp , • 

a man was indicted for vioi.ntin :r 924 (c,) (2) , cai:ryi g a f · -~ 

arm? Could he, for the s r,ic tr:irsac·,:ior, al:10 be i di,•t 

for violating 924(c) (1)? 

MR. FARR: That: io, the si t\.!il.~.:i.on th H C' , e p n 

the Cr~w case, Your Ho .or. 'rile Fourcl C .i.rcu;.t held tl t 1, 

could not. 

QUESTION. Well, do ycu thinl cha·~ decisio i 

'right? 

IIR. FARR: r t ink in ter!'lS of whetht'r e C,O\; 

be indicced, it perh.'!p nuy not be riqht., hul: r th"nk r~ 

could not propcr'.y tsc con ;ic•;ed dnd :::onr ecuti v ly - _1, '?' 1 

for both the ,;::01 t:.on of cc· il) and (c) (2'. 

I think '.. 1ic, 11· be perri is 't l:i to indi• •. 1- • 

yc•1 coi: ld see ll, t : 1e pr ,o r-h )1'.!'. 

1UES'r ON· el I do lCt e'l<!h O': tho 1 e t C' 

'i< v , n le, ••. tc n .er c,lt 1ut? cmc has - · he t,, 

c :ry it ar., t .c c,+;.h"r, h has .:c us,, ,., • I suppose yo•J 

could use i witt.cui. c .cl'."1ing it, qiv roMaone e).e orc.c..:-

shoo~ er so. t' ir CJ l ik t'1at. 

;,tP., Fl RR: N"cl ., r. thl.nk '\:hat· even ;".f tnnt w r, 

true, t.,at there is no cv c1cnce th&t Congrcs<· '1te'ldCl'l, ... 

fact, to get at the situat:ion where yo1:1 were c rry'n.q e-n 

yourself and n!so --

) 
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QUESTION: Well, 11ha::, other thun th2 literal 

language of the -- I mean, then you are noi: relying on the 

literal language. What e·Tidenc? is there that Congress 

intended to get a 2113 (d) ·J 

MR. FARR: Well, I t'1ink we l're not necessaii!y 

relying -- we are not sugqestinJ that ycu can rely only on 

the language of 924(c) in order to suppcrt this. 

In fact, we ag~r,e thlt one ot tne situations wh:i.ch 

Congressn.:.n Poff pcs::.ts, ur.ich 11ould be ol:her offenser, 3 t 

forth in the Gun Control , ct of 1963 itr-elf, might be situ -

tions in which tl·e Ccmgre• siona. intont wa~ 1·eally not to 

impose punish:•.cnt for 924 (c) and porhaps purchasing a gun. 

In other ~•ords, offe:1ses that canr,o': be commit cd 

without a gun in th~ firs l plac£. 

'io'1cvcr, ve de ct reach that conclu.;ion b~ 

reliance en what Co qr sr I n Po:'f saic1 directly bu,. by th 

fact that, o~ , it SE er :i to lcacl to son:e~hat a\'. ·a 

tw~, i:'1~ f t th t ,,.:, \' e.)m 1- :> 70 be rend tho Con gr -;s ,-,r: al 

T)Urpo~ • in thi c11se, · ,n ·. ' i •, 1.o at:toch uOm£ • cldi ion 11 

rennlt.{. <ow ,re coi it, really, by a con~ .rue tJ.v 

the st tut :ln lic<h. o i i cv-..ia.ll p,1rp,rc and th' evil 

a, inst wh,;, h it wa d'r, t id, ·.o':. 'lirpl1 :relyinq c.," c 1e 

s tcment by t'1 spor,sor cf the llilJ .• 

OUESTIO"ll: • thc:,:-c <'n"thin<J .iny plea~ to S'lOW 

how many bank robbc ·ier are radc w.'.th no 1-lethal weapons? 
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HR. FARR: I don'i: have any statistics vn that.. 

QUESTION: Hav•.? you ever heard of any? 

MR. FARR: Well, I ~'link it is possible to -- you 

say "non-lethal weapons," rneani,19 not a firearrr? 

QUESTION: Non··J.ethal. Well, not those rnentio:.ed 

i n thi s statute. Lst's p,i.n it dcwn. 

MR. Fl,RR: By 924 (c) • W~l::., I think there p-:-~-

bably are some bank robbe~ies tnat were committed with knives 

or with some sort of blunt instrument bLt I would think t'le 

majority of them "'-'OUld be committed with a firearm. 

But I also should point o~t th1t --

QUES'l'ION: Doeu that heJ;p or hu.rt you? 

t•R. FAP.R: .r,s 'ar as I am cor,c~rncd, it do.-, n 

necessarily make a11.y differEr,ce. It seH <J to ne that 

QUESTICN: Do :rou think ·chat Congre.;s mean': to 

put an additional pc:nalty on robberi•~- that ,:ere n:.rmally 

going on? 

: R. Fl\RR: I think Congress n ear,t -·· 

C,U3STION: '!'he)• could have changed ,:he statu-.:c. 

MR. FZIRR: I ti ink Congrens 1,eant to put an 

additional r,enal-t-y en any crime that was cornm;.tted with ;i 

fj re"rm . 

QUESTION: Thel it SfJ<'ffiS to me that if ... hr>y 11,in £ 

to put i t on bank r-bue~y. they could hav~ r~is~d it, co t 

they not h,tve? 
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MR. Fl\RR: The:, couli in fact, hav• dc'le t1 dt, 

They could hav, qone t ro·1gt, th.cl Uni(; .d Stat.es Coe . anu 

added an addit:.onal penal':y ':o ..1very si.ngle of.l'ensa that , 

in it . 

QUESTION: T ar:t talk c'1g about robbery, bank 

robbery. 

MR. FARR: i'ho0 coul:1 have c1cne it ,iith bani. 

robbery and they coi:." d ha·,e don3 it witl• any other of c.nce. 

What thsy did inste~.cl, in onr b'Jlief, i~ that it par;scd , 

single su.tute that 1.1p li·~d to -iny fclor.y and ther•fox-e, 

they just did it in one p ce o legisl.st5.on rather th'ln n 

nur.:erous i:,ieces. Btt the·, coulrl have dcnc it the way you 

~uggestetl, c. 

Rcturi in. f r , nomenl: to +-re discu~sio of t 

pl.:iin me nir.g .. ulc., I was i:bout to SU<'gesl: that where Con r 

-· st 

U'" \ ~re ., r in· t, e . tc.tut? in cor.1 ect:ic n w~.t 1 U,, 

r-, 1 ressio 1 • pur1;o t i.t c vlou:Jly .e,.ds to awkw.:.rd ;x JU 

o·, indied, ~~ere I: ( uh c.~t o· the legiul.tion i so 

complex that Coner < am.o~ re.:-conab:'y foresee and p:i:ov 

for all rn;ittcr t'ia will ·Jtiw tcly ariFe, sorn::i r->la> t,;., 1 

c>i: the pla·n mcanlr. 7 rule> is incvit'.lhly necesc;, r:y. 

QUE<'TIO:~: ,: ml ght s1 ggest that ten .{ears i 

",l'~J;ward." This i.., note 1:-i.a~ an 1wkw<1rd result. ·rhis i 

ten years out of a man's :ifc. 
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MR. FARR. • ell, T. a'.Tl not susqesting that this i.r; 

an awkward res..ilt, •lr. Ju;tice l.arshaJ.l. r think that iP 

this particular case ttat the C>rgress is aiming to impose 

what is not an awkward recsult, ::>ut a ;:easonablo result. on 

people who use guns ':.o coinmit c.:irnes. 

Where, ho~iever, as W:? believe is true in tr is c. ,,,,. , 

the objects of <:he legislation 1re not c o,nplex, the lane;_,, g, 

is straightfo:cward ancl tho i::osults of a< t-.erencs to th l nq-1-

age of the statute are equally iS reasorable if no. n·rc o 

than the results of depar:urc f.ccm it, then it seem,; hat 

the Court should e::crcise oi:,•at caution \then i ... pro<:erds 

past the langu~ge of the .,t. ·.:ut? to the leqisldtiv h · stc r:y 

and therefore we beU.e e :.s ,ery important to exam5 ne 

ca,..efully t.1e •.egislative J-.istory of e£scmt1.ally Cr,.1gros '\an 

Pof.f's statr~:ent that he Pc,t:itloners in this ._,,H,e find so 

compelling and to give it F prop.?r p ace .n the co 1 t:c;.;t o 

the pas3ag of' th ~UI' c~ t:..ol \ct of 19613 and !:hi pcL·l•ap· 

ill dir ct It re ... o t·r J'lJ. tice Marsh 11' J qi. 1 , t:\.c l abott 

h .. Co'lgL" ntcn ,t;d to c.o in th sr. !:itJ .ions. 

t thi"k lt iz fil:st apc.>-:opri• .<" .in 1oi 4 h 

x r,inc th r, 1rpo. e of th£ Gt.n Cont:o.c J\::,t :..t-.0U:. 

"I this ~cnt:ext, t~e:rc can be :Little dollbi: t,<' .. 

the evils 1hich pro ~rtE J c n tm< o t of. th:i Gun Cont.rol J\ct 

The problen, nirnplf fUt., JS qu11::. The ?rc.oidc11'.i J. Conuni; 

sion Report, publi<J,1 d in Fet-:t"uc..ry, :..967 l'.nd co rnia"red bv 

0 
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Congress i 1 cornc:ct.i.c,n with t.he pa;", <'e cf tov al bill:-; ,ha,1 

set forth alarrring figurcn on the use of guns to commit crir . 

figures that had worsened by th<l end of that ye.tr. 

For example, tl•e Hou Ge report on the Gun Contrvl 

Act shows that in the 13 nonths ending in Sept0Tibec, 1967, 

50,000 people had been 1111.;rdered or assaulted with guns. Fell, 

a simil:ir number of robberi.es, :i.ncludi.rg bank r.::,bberies w· ti 

guns, had taken pl&:~. 

The Scnal:.E r~pc,rt, u:;ing :1:ig1,re for all of 19,7, 

showed over 60,000 tr.\,rder., and , ssaults and over 70,00G 

,:-obberi~s, all committed\ ith guns, an a11er.age "Jf 150 a , d 

assaults ana 190 ':lrxtd rol,l.er:'e; each day. 

The Houssi R 1,-0 t, ac•:ompanying its ., ~rs ion of c 

Gun Control llill, taiet p. il'ly thac nc civili.z_d so-::! t 

can ignore +-he nt= li7ru c, wt · ch thi.J s;;ns-lv3:l Sl<!Ll•,h r 

I m·gx. 3lso net thnt th. c::>ncern 1~!\~ not ,._ 

.:in, d t, th Co,, re• < lf. ' h? assas ination,; of Rob 

<c d, and of ·. t .n Lut, r Ki1 <1 luc1 ,e;~~:iz.,, pu. ..,_;_, 

•or s~~1t r control1 or fr rmi 3r, ~ell. 

Ind d, S r. t J~'7i z in<1.:ca ;cJ the· i1, on r 

alor" hi r'C9Lved .::,11cr lOC ,000 Jei:terc f:1.vori,19 '.JU. r 

t·On 

Tile ov r i ... ing pu po c oi: t'le ct, th r for 

to tc1l:o strong 1,ie re- tc .i.nhiri; the u1 or f.r rms in 

no 

• 



2 

serious crimes. 'I'hos me 1su·es took t\TC pr inc Lpal fou s. 

Firs;t, greeter ferler1l co•1tr, ls over th s 1 e 1 

shipment of guns, provisions that are net at issue in h; 

case. 

QUESTION: Mr. Parr, coulci I just interrupt wi :h 

another question? 

MR. Fl\RR: Yes, Your Honor. 

QUESTION: Wha': would you describe us the purpo~c-

o f Section 2113(d)? 

MR. FARR: .! \7ouJ.d think tl•at the purpose of 

2113(dl is to dete.r hank ·•obber.; from m:inq c.angcrous 1·" 20 1 

in connection ,-,1th the ac , not only ban!-'. robb<.r-, but f' 1p 

committing any crim· unde;· 2:.13 (a) nc1 (b) wl-ic''l i.1cJ.ud -

larceny an1 1tterrpts to c0Jr1 it ·ohbzr..,,. 

Q'J"<TION: B 1t to th, e>:t£•f't tl at. th.? •n st 

. 
purpc.se is .'de ,t:ical ti.en i• i,. no;_:· 

m. FARR: I 11 , I thi ~k t},e pu::·,csc ii; 1-dc. t. 

if you assu, e that ,;he e i no 1•urposc t:> add i 1-::roi"se.1 

det rre:1ce to sorr~t11inq, ,.rue. 

I mean, ( thiny that t~e ~tatistic~ s~cr tt, t c. 

most coJ111Tonl~•-•1sej weapon to cor1111it murd?r is .il.;o a g t 

this -- I do not b1'nk nn}ono would disp1to it, because 

tL!s statute woull lso ~cd ocnalt~ co thac crim, tat "t 

should be .:-ead not to includ cc,vcrage o : murder. 
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The secon- me,wurn t 1at th0 C'.onc•res.,; us..:d to 

attack increased crir.e by us,? o;: gun.:: was simply i1creasin'1 

the penalties for the ~se of th~ firearrs in s?riou~ crim:~. 

We do think it is significant that every Court of 

1\ppeals that has plae;ed p::incipal em,>hc.:sis on t,1e languac c 

and purpose of Section !121 (cl has con~i.i:cled that l t is a" i 't • 

able to convict and punish b.:'lk robben· al,;o s b"je~t to 

puni,hment under Sc~tion !~lJ(d}. 

In additj, n to the s .> th c·.rc:uit :i.n chi c· ·,::,, t P 

'Second Circuit, Fou.-th ci--cu'.t and F.i.~t.t- <'"rcuit h ve • .:, 

decided. 

QU':STICN: llel . , Nr. Farr, •.mdouotc~ ly, a 

perhaps in t.'.'l~ cass r--rl "P!' n•Jt, the.cc will b'! in,·it&r,: 

fhere the f cts of t.r,e rr; ne -- uhere the factw r.ece!ma-:.1 o 

p;.-ove the ~rim und.r 2111 wi 11 be th l.der.ticu [1ct~ w c' 

\lO le b~ · Jed to pr ve th .. crir undc>r !?2 '(c): ~f yolt 1..s, " 

gun • o rob ,l'nk all ut som b!)oy' s Ji fe .in jc,parciy, y , 

re oi1q o violJt, bo~~ ,_~ci<n~ • 

• FA, R: T a . i -..< rr!'ct 3nd in fa,~t -·· 

UF~rION: lid 0 0 th,,: in •he p,rtic1la· int• 

to 1 do "lot ·i,,·,e to rov , ny <li f~rcr t- fict.:; to vi,, ,t c 

sco~ion a ~ornpnr d wit~ 1~ otl~r. 

rm. FARR. 'l.hat is ctrr ct. Sut I think U, h, 

is coincidental, r-icher t 1 an so.~·:hing t1ct der.vc::; direc ly 

from the requirem n s of the ntE.tute i'.::s~lf. 
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QUESTION: We)., .: t o.~y be ccincide 1tal, but I , 1 

about double j~op~rdy? 

MR, FARR: Well, : t1ink that the Court, as the 

Court said in Ianelli, if each .;tatute xequires a different 

e l ement than the gun itself 

QUESTION: Well, ::.-t dces not in this case. 

I-IR. FARR: 'rhe statu;e does. The statute rcqi ~res 

proof of the gun element. 

QUESTION: Well, not in th;.s ca'le, net in this 

'case to violate the st11tute, :•cu do not ta ,e to pre= wr.y 

different facts. 

HR. ],'JI.RR: Wcl , ;_t ,SeTl'S t:o r.~ that in 'lrder 

pro•;c -- you h ve tc- pro•;e ccri:,lin dif.er.ont f 1-::t3 ln or 

to prove a v.i.oJatio of tJ1c uLacute. 'llu ..: .. c. th yo l 

able to provs tchew .) the Eane cvidenc~ d:> s n - s -, to e 

to put you 1 n douk 1 jeop, rc.1·. 

UEC'.i.'ION: 11e1·., you just de not ha""' to 9ro1 

•ny differf'nt facts .'n the &J.tuut:ion that r po. d +-o ::t"U, 

'n othe: ins~cinc s yc•1 wi· 1 havn "' c::lrre under one t 1at i 

not a cri.re. under t E. o'.:h r. 

ut ir t1is in.t rce the same fac , prove 

viol, ;:;ion of botr ·1.. tute • 

f,F1'RR. l'lcl~,a~ r.y, it acerr i .o _ t 

there .iro situ till Wt e rot: sucga 3ting t 1 t th 

not be aituat;iom:: w1erc tte 10r0< f does n:it ever p but it 
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does net seem to re :h t .;.h : 

QUES'i'ION: 'lo .hey o;erlap ir this case? 

HR ::'1\RR: 'l'he proof eoes ovcrl:1p i.n thir, .. sc;. 

There is no quest.ion aL,ou·: that. These people too< a 'Jl 

the Petit.ioners brought guns i 1to the tank, used them to 

assault people uhile they were robbing the ban',. 

QUESTION: Is :.t eno1gh, Mr. Farr, to pu-: a per ;i' 

life in jeopardy in robbinq a b:mk to pcint the gun ai- soll'e·· 

body? Just to say, :l.f you uue ~he gun lo 001111!\.i.t the banl. 

robbery, have you put a person' 3 life in jeopa ·dy? 

HR. l"J>RR: T.f "Oll -- well, it ceems to I"e - i 

you are using the 9 r , if yc,11 a ·e dircc;tinq th gun .. t F-

ple, yes. I do not • rink t 't i> .hsol.utely es ential 

{)UE T N: l el , I ow do you uSo thf gu l other 

Ql.E:STIO, : t hai ct.he.· pu,:pc,se dces ,a ')il 1} 

rc:>ber l-\'lve for hilv· r.g a , , e·.cept to make p, >Pl, - vc 

th1+ t'1 ir liVf'S r· ir. jtc,1, rd:. 

';.. FARR. i·~i:, I a:,sw-1e t.hat tl.ere ere sever 1 

rea,;onJ th i.: '!~ C"U le l,~ c.<1.,.1yi1•g a gun, whethc · lie is goi 'lCJ 

to u e it ~r not. 

QU3S rION. I .. keo you about Jr inq i : . 

l!R. FARR· In co~ncclion witt, \'.~inq t, I s-ur,p e 

· t is pons il?le For him to use a gun, for • nr-t1'lnc• ', to -ho 

open th•~ door of 1 ,ank, I: real· the glass. 

QUI: ri:oN • Doei; n' t h use: it ,i-c he carrie. i i 

., 
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his hand walking in i:he b mk'l ,,;n 't he using ;_ t f::,r i:he 

bank robbery? 

MR. FARR: In ,:hat c:iee, he certainly woulo. be. 

QUESTION: He does n:>t have to pull the triggc.r. 

MR. FARR: My 1Jnderstanding c,f Justice White's 

question is of the possib .e cas3s in whic:1 he would be 

carrying it and ir which he woul.d nee b0c using it. 

QUESTION: :low could he carry it without usin0 it:, 

MR. FARR: Well, 1:o .:>egin with, he could carry it 

in his pocket, but that would be a violation of Section (c) :.1), 

not Section (c) (1), if he \l«S c.urying it in his p,,ckc·::. 

QUESTION: Well, :.: am just s,ggcsting to you th1t. 

even on the langu&g of the nta:ute, .it is plain that th€.rc 

will be all sorts of inst~r,ces where the proof is identic,-:. 

MR. F, RR: U ink t rnt is ccr.cect. I ... hink 1:,1,;. t 

... h i~e will he run ~r us in.;t;-:nce; in wh::.ch the ~roof ir, 

r'en.;ical - t lie f•ct i t.hat ~here wi.J :•. be ins ta ,cei in 

" le 1 the p oo i ot • 1 • ic ... e 1.· -,ca 

QU TlCN: l,el ., J.~t e ask }OU this: l 'I 

cr~•·ge of violat.'on of 2l.L'..(cl) •1here the d&ll'!erous ws, por <.. 

de-vice ls f;i..-e rm, won' 1. it; a.1.ways, ine•;i.tably, univer-

saily also include tte san~ identica~. pzoof as 'lecesscry ·o 

prove a violation of 18 U s.c. ,.24(c} (l)? 

1,lways. lnovi .2b).y .. md uuiversl'.llly. 

MR. FARR: I ti i,1k in the ma~ority of caseL it 
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QUESTION: ('he l ~/OUl:l it not'i llhen, pcssibJ.y, 

could it not? 

1·1R. FARR: Well. :l.t seems to me it i.s possible to 

use a gWl in attempttng to commit, for jnstancc, a crime 

under the part of 2113(a) which require. --

QUESTION: \·'hich req.iires rrote than just use of 

the gun but it always does requlre use cf the gun. 

MR. Fl,RR: It ,loes require use of the gun. 

QUESTICN: It does r.·~quire ui;e plus other •~'Ii ,s 

ancl 924(c) (1) reqt:.i~·es us i. 

MR. F.i'F.R: llow~•.ei:, it requi:..e-; use of the g.m l.1 

a b,ok robbery. 

QUESTION: Yes 

other elew.n ts. 

MR. ::'ARR: Pl U 

As r say, u~e of the gun p~us 

t•1at is right. 

QUFS'.LIO?J: 

ment in 924(c) (1). 

ut: -i;.~e o: the gtn a'al t.he single ele-

MR. FAPR: T"n.:,•. is :r:l.qhl:. B~t, of couroe, 2' 3 

QUEST ON: And it is always ~oing to include 

M:1. FA~R: l!:::J.' if :he St<Ltvt i said, :t 2 1 ( I 

sa'd, "1'hC'~vcr "llt• ,nyb.:xy's l'fc in jeopardy >y the 1.:.~ , 

a (ir.e-arn~. '' 

QUFSTIOII: Wcl: , I say, whene v,~r tlw we por i 

firearm. It is always go·ng to do it, inevitably. 
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MR. FARR. i'ha ·, n :ac·.:, WOl l:l be 'I diffeI I'. 

case. But the s te>. tute do'.?s not say t'1a t. 

QUESTION: Ine -fOr,1bly. Uni-Ir€ :csal ly. 

MR. FARR: Rig;1t. 

QUESTION: Right. 

QUESTION: Whai:: about the id€& of the rr2asu;:e that 

Congress could now pas;; one that: said, if you '.lSe = auto-

matic, that is a thi.rd on•~? 

MR. FARR: It does n-:,t seem i o me that if Conqress 

is able to pass a stutute wh~re the terns of the statute 

require proof of differen · e:1.ei111nts, ::.t seems to ire that · C 

:.: t does ~ot. "t: ·ikc rn that t1'c statute --

QUESTICN: So' ir fa~t, they C')Uld go c· and ') / 

MR. I:AfR: It ,lo£,n not st:..-:i.kc u that the ot11tut. • 

yen are positing wot.i.d, in f2.ct -- it. ~:cutd be -i dii:fer-

elorod1t in ter c of tha.: t tutc would h11•re an ad,litional 

clen.ent tha,1 3.24(c) doc but I ,un not. sere what S24(cl W<>Ulc. 

have. 

QU~STION: rr'ha1· it was an c.utornatic. 

!IR, PARR: That it: Wt,S an automatic. 

QUESTI')N: Wel. , ~-uppoi!e it wa • i;i 1 :>rking 

condit·i.on? It S,-'l"jS, a gur t"at 3 tn · ... ·orking c. ,nd 'tic • 

QUES'l ION: 'l'hat ...-cult be an e ::tdi tiol' '\l qui I' 

that 921(c) does no·t h,ve but. ti at st: ... tute docc not h e 
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Q\P-STION: ·1: • ay. t'ial:: the rer~on ,usu ed -·,; 1 

loaded. 

MR. FARR: l-lhich per:,on assuned tha·~ it wan 

l oaded? 

QUESTION: 'I'he peoplo in the: b, nk. 

MR. FAFR: i, el: , in other words, you c.>n ke p ,,,1 

spinnin3' examples, , .• Ju. ice l!arshall t;. t ,.:.~1 a•ld c>'< 1e : 

to a particular crir.e. 

QUESTION: But as foe· me, ,-•hat :t am crying to t. l 

· yo\l is , I do not ha·~ 1·0 t ph, b•:t thf'l first one. 

MR. FARR: But ti\~ f .. ct iu th21.t if t1e a::t of ore 

crime contains an eleP nt th~t ·I e 6.re·t· c:rime ·lid not, '~ , o 

not mean tht the r!verse is trn 

double jecparoy cla,.e se's out. 

i'l."!d that it. wh t t.he 

QU'.,STION: I.J12i. :r <'.m tryinn to "mp'1c ize is 1:r 

in th:i.1 on, it i- .i.centi,al. 

" F. r, I<: · t : s idc1 tica} ~l '3 (d) i 

C,ll"Sl'IO,,. It :s idc1<·icnl. 

R. FAR!'.. If ;113 (c) :t"CCciric' t'1at the WNlp 

be a fl ·ea ,, · t s .ens to mec it ~•:>uld be a diff"cent c s~. 

The ·uc; that i': m'iy be a firearr-1 

QUBSTION. nut in this caEe, it is er w s a 

firear,n. 

QUESTION Li: is. 

QUESTXOII· So ::;ou do noi: rave to theorize. 
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IIR. l:'J,RR. ln .h u case, it ~as. 

QUESTION. In .i,o:=y ~asc '1hoze the w~apo,1 or 

device used under 2113 (d' is a firearm, proof of the vio·-

lation inevitably ir.cludeJ the -:;in<rle element cf 924 (c) (l). 

MR. FARR: •rha::. is c:>rreci::, l-ut I dcn't --

QUESTION: And 924 (~) (2). 

QUESTION: Probably. 

MR. FARR: Wel . , cxc :!pt that that ha.s to be 

carried unlawfully, so thr.: f.s 1ct neceEflarily true b·t i .. 

· 3eerns to 11 e --

QUESTICl\: Wel,, :Lf {oa proved t W<.t.: .i • robb ry 

of a bank,· 

QUES'!'ICN: Tha i., V •ry unlal> fu' .• 

QUESTION: l: f :ha1· i, not ur lawful, I do not k 1.:> 1 

\1hat is. 

QUE.,~ION: •,y ,,!!lawfal, does t·1e statute mean - · 

l'l'.. !'ARP.: ;:, 1 .--.ot ,are that 1 ,1 ken the cart-yi 1 J 

o F the fir r:n u .a,. ful. 

Ql'Ef TT.ON: r.o~. that r, ca.1 to im.>ly t 1a t if yo 

had a lice"1e tor fire rm: lk1t that Cl 1.d give hiM SOME. 

ill' nUJ' i ty u 1der th11 t er,, sc :: clon > 

JR. FJI"~: 'i'ha1 ,ot:lt c,r·.:,irl)' :remove one , 

posr ible We ys in wi1 le 1' • ~< ,. r.c"ing 11ou! a t _ un law"ul. 

QU3S,ION: ut !I It,:. Ju~·•. :i.c:: )i te sugge ts, :.i. 

he is carrvinq a gu 1 in a b,ip;, :.n thP ov. e ~f a i.>ank 
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robbery, does not the !lnl, 1· htl 1spec·: tc:int. ev'ryt in 

MR. FARR: I think t 1.it is p.; r-c of what we ire. 

trying to find out in thi:; cuse. 

QUESTION: Well, any.-,ay, you have net answered 

Mr. Justice Stewart yet on why that (c) (1) would n{,t he 

included in the bank robbery crirr.e any time it is ,,_ gi;n t'1a: 

he uses. 

MR. F1'.RR: l~ell, nny time that it is a gun I 

mean, if you take a r;itua' ion and pocit al' t:he facts as to 

· being identical or even pm::it sor,e of ttem as being idc!'lt ic'll, 

you can make thr. ste.tutes dovet,1il. 

The f c.t s th, t the S'i:at 1t;e.s dv I ot !• ve t o; 

tail, tnough. Its to n.e t· ,.c, quc!.tj c,:i tl a., Cc re." , 

cn-citled +-o defin~ ed .• s di "fert.:ntly ar d t.il n, in , 

ble uncler the c oubl jeop, '.t' ·y c .au£e ~,en t.1ough t e c 

of pro'.)f l!''lY sul:: t nti, 1.1! c-ver .. ap. 

In tact, it s ~1 .,s th t the Ccurt E ai l t ,,,_ t J.l' 

I.'1' ell; . 

Cl'ESTIO~I: Ir. Fe.rr, could I ack it from the o~•u 

point of view? 

r R. FARR: v .!:' Mr. ,ruotica Stc;ens. 

Ql!E, "TTC>N. Vou tresn!d t:1,c f,c t.h. t t. c of 

":irearm is an Jeme t in '24 (c , pu'::lil"g life in ·ec :c 

the clem:mt in 2111 1a); .t l m ,t,, .:re dif n • 

fore, even though ti( ct · thl oamc, 'i:h y aro two d' • 
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offenses. But iE it poss.~ble t'ldt one cou.l d u.;e a firc,al-m? 

Can that fact be broug11t before the jury? And that that fac:; 

itself is sufflcient proo: o.: p·.1tting a life in jeopardy, o 

there really is no d:'.ffer•?ncc bittwcen the two elerr~nts. 

MR. FARR: I think t:1at 

QUESTION: Would it net: be a suf:i:ic'.ent -- .:in 

instruction te tl,e jury oa the issue c-,f ,1hen has sorr.ec.ne•~ 

life be,en put in jeopardy. ;·ouldn' t the judge be corr-ct in 

instructing a jury that mf!reJ.y .?vidence showing that a fi!'e · 

'arm has been used is dUfficicnt to establish the k.nd of jeo 

pardy that 2~1J (d) represents? 

MR. F.11.RR. I don't t'1ink so necessaril1•. I a, n' 

think that the fnct --

QUESTION: Yon do no·: think ~o during t lC CO!~ ;.J. 

sion of a bank robb2ry? 

1-!R. Fl'Ra: Wel:, it depends. I mean, it depend 

0:1 what t:1~ facts o-~ tile :·c-bber, ware. 

QUE ST ... CN: Yott c'o no.; think that you have i:o · ! c 

the i'i r ;,a '"Ill, do yo,1? 

i-t~. Fl\RR: Parclr,, .. e· 

QU;:sTION: You aria not contc,nding that 2113 (d) 

requi;~es t-ie fir·ar:n to b, fired? 

crin;e? 

MR. F~RR: No, we are not contending that. 

QUESTION: . t ·,ust: h-.s to be USE::d during the 
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rm. F/\hR: 'l'hz._ i:. c:,rrect. 

QUESTION: And as so:>n as it is used, someone'., 

l i fe is in jeopardy and also you have established the cle~e1t 

of 924( c ). 

MR. Fl\RR: Again, I ~hink in most cases that w:11 

b e true but I de not thin'.c that it is --

QUESTION: Wei..1., whe1 would it ·1ot be true'/ 

That you use a fi -ea m in ::- t a.ir: ro bery w; th ut 

putting anyone's life ln jeopariy, ,li':hin tho n,e,ming of 

· statute. 

MR. FARR: It cee1ns cc .~e, tc use what :.n pert p 

a strained example but I :hink one that ::.s legitirr te un ::: 

the facts, if you u.cd a 2ireal··,, to shc,ct open ti,e 'loor :o 

a h~nk and broke in and h re \-:,ls nobody in it. 

QUFSTJ.')N: And you do not think tha;;. ev.:.dence of" 

tint could be talcn i'S su • "icie 1t t'.) hew ~eop rdy to li ? 

no. 

MP. FJ',l R: ot. 1." th~rc wn" 1 obody in the b n . , 

vC"STlON: •,i, '1lockilu:ccr~·: c:en J wa,; not a dou 

1 w, ,1 it? 

MR. J,'AI'R: '.'he Blockbus:gar C,E'e was 1?t n do..: --
j eop11rd f ca c. 

CU',f'TI0'1: "·•t i l: ha!l ~en t sed ir. s 1bs, quen t 

double jeop,1-d:ie" ' oisc~sriv 

MR. FARR: nut it seems ~o me, for 11st,:mce, n 
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Gore, that it was us,.d -- <'J.Cc'.rl,·, they used tnE> sc:me ro:ct of 

argument to deaJ. \d t:h ; t ·.n a d'>uble jecpardy context and in 

Brown versus Ohio last ye,"lr it seems to me last year that the 

Court quite plainly otated that that was the test. 

But I think in looki1g at the -- in speaking of 

Gore, it seems to me that that ,rovides a diff'?rent wa',/ of 

looking at the statute. 

It seems to me that the Congxess is free in defin-

ing crimes and fb:ing pun.:.£hrnent to pass a statute that say i, 

· if you rob a bank, you far.ea m1xim11,~ penalty of 20 ye,rs. 

If ~ou use , d, ngcro1s we«pc,n :.. 1 the cour~Q of 

that, 25 yaars. l·Jlc. if that wetpon is a gun, 35 ~nrs i' t! . 

maximu."' pen,lty. 

1\n'i i+- drc:, ro. ~£> 1.1 to 'Ille t:t nt the effects of 

this stat,·.te a .. c neces.Jar...!y any diffe1:tnt from that one. 

QUESTICN: 'd'la. Lou. thi!· CCttlluniCt.lticn WE? we-re 

tole! ,bout fro·a the .:ru.itj cc- r:cp rtrn~i. .. to the U .s. At tori y 

'lR. FAF.n: r • .J-ui:ti ;c St«clwart, I an un'l.warc of 

th..it lctte".'. We cic nut c-et a copy of it from "et...tioner; 

and --

QUES'I'ION: Hav,• W(! b e~ supplied wit 1 a copy C 

!•R FJ>PR: ::: ar ~orr: ? 

cu.;:sTION • f, vc t c. n" m ~,:-r. c f .. a c., irt b r-

supr J.ieJ i th o.,ie · o ? 

IU<. r'P.RR; Ne, Ycut: C'10'" l'o my l 1ow.1edcr ., o. 



QUESTI0.N: ::- af>S'.'ntCd W 1C'l Ccunsel r~ fer ·-.,d t :> tl'a • , 

that it was so~1ethL1c, that had been nade avail,Jle. If 1,t, 

it certainly should be, if a~y reliance is placed on it 

MR. FARR: It i.s sometning th3t has :tot been rn·de 

available to me. Now, i: t'1lderstaad from what I'?tL:ion·r•, 

counsel said this afternoon abont it that it is a policy <t,t 

ment by the Depa.rtment of Justic:e which --

QUESTION: Well, I would be L1terested in seeing 

it -- either seeing it or hearirg fi:om you that there is no 

such thing. 

MR. FARR: I w; 11, if I ci.n h'tve a copy of it "Cl" 

Petitioner's Counsel to h~ lp me track it down, C w~ll fin ou 

what it in•,olves an<l repo1 t to i:he Cot1rt on the ar,,ume it. 

QUES·rION: And !T'lke ; t availa0le. 

rrn. Fl\RR. X we ·1ld :Like '.:o point. out be"ore t' 

quest io 1inrr s';art.ad a faw 1ilO:Tcnt-.s ago, I was di J-;:i_, sin '1 th\..' 

<:igt1r.es thrt ,.,ere put in fr :mt of Cong re.~ showi 1g t:he ir, · 

crear.in<J m.1,.10er of cri?TE:S c:Jll'mitt.3d wi=h guns and 

ou,; in the course o; ttat. t1at tm:>ng t.1e t,ost &eci<''S fig ?e: 

11hich Congress spec ~fic,illy included in its rcpo~t, we~e 

figt•res rela~inq i:o ;i.r,. ,d robhe1y and ag Jrava te,. a_tav Lt. 

No11, wh~rc Cone ressm,.n Poff' s staten- 1·~ts abo Jt ht 

-;icope o?. Section 924 (c) al ,_owed to O\·c-:r ic.e the lan;;uage of 

the st11tute, in fact the Corigrars:'.onal s >h1tion ;o th<' pr L 

lern they perceived Hould le much nar.1·ow~: than the probl m 
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it addressed. Tl1e Court --

QUESTION: Could~ ask -- I cm sorry to keep 

interrupting you --

MR. FARR: Yes, Mr. Justice Stevens. 

QUESTION, The figures relate to crimes like 

armed robbery and assa·.1lt. The statute relate-; to use cf 

firearrr.s and a felony for which he can ce prosccut~d in, 

federal court. 

MR. F1'.f.'f': 'l'ha·.; ;s c:>rrect. 

QUESTION: ~ot1, are nost of these armed robberies 

and assaults federal offenses? 

MR, FARR: I would think ':hat most of them --

that this includes federal .ind ,tate offenses a,id I would 

think that 

QUESTION: So rost c: those figures, re illy, au 

not rel~va to • hat tt.e •11+-'.ma • st:\tt•.te came out on, 'l. 

m. E'l\RR: 1 don't think tl.at the f:i.gureu, ::.-. 

.;erms cf t;·'l- i · ab "'lt t m r ,ers are nece, i:riJ / relevan ~. 

QUBSTION: Do .he fi,•ures tell us ho I nuny 

those assaults 1F,:Ei in vi< latior of fcd£tal law" 

MR. FARR.: '•h-= figur, s do net, no. \ut: what t, 

.. 

figures do do is in 1ic, te c11at th :ir~ 's "°· subst mt· nl p:·o Er 

with which Congress ~a& ccncerncd. 

Now, it dealt ~•ich tie state problen and t1' 

federal problem with the Jicensing requirements, but 
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obviously did not feel thc.L 11as ,;t1ff~d.f.nt to cake care oE 

all the crimes because it did add a section, 924 (cl, th,t 

applies to federal crimes alone. We are not suggesting that 

it will affect every crim,~ but chat the problem is both state 

and federal and Congress recog1izes that. 

QUESTION: It did not show trat there was an 

increase in bank robberies Pith guns. 

MR. FARR: The figures specifically did not, rio. 

But Congressman Poff s remv.rks --

QUESTION: 'l'ha-.• is what we aie talking of now. 

'1R. Fl-RR: lic.,l:.., we -ire tal ki r.g about ti•at ::.n 

this partio::ular cas"' but c,,nqressman Poff, in l:11ct, w, 

talking about ~orrat .iny rnore 'chm that because he said t!ldt 

his statute 1-,oild n:•: onl:• A, inapplicable to bank rohbe1..1.et 

under Section 2113 .;,ut cei-ta.i.n otiier robbe.:ies, including 

the armed robberies of th, 111c,il:, and .::.lso to virtu lly al ... 

armed assaults under a 1 <f Lhe federal assault statutes so 

... ,at in order to acccp" t- · s ver. ion of 924 (c) you 10u:.d ::i vc 

':o b 'lieve ~!tat tho.;,~ h Cor qress wns very concer'lecl abot.t Ji 

ris1c, in crimes, inch cling a:r ned robbc;:ie;; and i: ~"'~ · asr a11 .L 

i:hat it deliber,1cely e~;::ct.ed legislation which "ould r.o~ 

apply to fdcle:!'."ul 11 ned rol rer5 ei -- nost o~ the I or 'lt l 

bank ro;Jb::i ·ie3 an1 mail rcbbe:.:ic:c or fed::z:, l an-;<1ult·, , ·ct, 

does no": strike me dS nal< in J much sen e. 

t-lc al3o pc-ini:eC: out :n onr brief tha·: the cthar 
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amendments introdc.ced on -\:his &•tbject did not T"'ike any SI.! 

distinction between felon. C'3 th, t alreat'Y have 'i p naltJ or 

use of a dangerous wem:,on put i•1to tl•en. 

In the House, Cor.gre.1sman Ct.!';ey had introducea n 

amendment putting substan';ia?. addition,; !)enalties on per-ons 

who used a gun du1·ing certain f,~deral crimes in::lu:ling 

robbery and assault but f:ar from exempting bank ro)beries anl 

armed assaults, the Caaey Amenciment specifically includ<.?d 

them. 

In the S nate, Senat,>r Dominick introduced a b l 

which i!"llposed sin ilar penul ties for uze of guns in any 

federal crime of vi_)ence aild that was cleZined ~nc,,..if.ic 1 , 

to include ass ... ult ·5th a d·r,cc ou; ucq:.o:'1 and robb, ry. 

,nd S r,atc-r Dor inick was fully awart t'nt t- c r 

iere statut s •~J-.i ~h ... lreeu y pro· ided .ncre sed :> n .• tic J 

;1, •t. as 211~ (cl) ana R~·i.d t t his ar >ncin,mt 1;,s net i1t 

to clatract f~Q o--:- repeal t:tvJe provir.ions but ,,ould b •. 

ava.ilab le .:c> pro ec•1to1.s . n z dd· tion to them fo~· stror qer 

pe1•.1lties, if the, -e, oes: r-:C:. 

Now, +-'1c C.:i<Jc-y ;>. ne:idne:it Has replace i by th.;; 

i·off IH 11 1d the :i ii' t'o.· i '"t,ncc Cor.tt,i ttae, the- Po f Arc-. d 

mer t wa; us--d rathc;: than the D,,mii,ick 11,icndrr"nt bu .. t .-.r 

in no i'ldic t ion 1n.{\\t'E re tlu t tr' Iiot•sc an1 "c-"lat? a• :i 

whole -- or the Co:, er ,c< Ccrnm. tte ~, of which, in :S.d f'. 

C<.>ngres,man Poff o/11!! , not , , rnbc,r, dc,.ib ;.t tely en ~or d 
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effort to immunize :c; riou·, fede - l c:::-imcs -- c .rtain G .riouu 

federal crimes from the~ r 'rredie J set forth in that act. 

In fact, given the o~erall purpose of t~e Gun 

Control Act and given the apparont cor.mc,n understanding c,.: 

t he Poff .11.mendment and th•J nl~.ernatives 5.n the !Iouse and 

Senate, it is difficult t•) cone ?ive of lfcnguag • th11t wou 

express mo1·e clearly &,1 intent cc st "€>n<;,tilen l • iS rei.itir,g 

to the use of gunmen 

QUESTION: Mr. F~rr, would not the Congres<;ion 1• 

purpose in the Gt•n Con ro .• Ac:t 'lith resrect to oan'< robbcci!i'• 

or with respect to :,J 13 h; ve oe ~n satisfied if t:rie ind,.ct ~n 

had simpJ.y been i:ndi;-r 211 (a) ,nd then 18 921\ ( :l? 

MR. FA.RR: Hel , if 'OU 1SSUJTC that the purpo<e 

of Congress wa& tc:- rut a tpecia 

QLE::.TION: ' as tv pu . a snecj al pen. l. t.y on for 

rororni ting f •1.o ie! ~it'! qui e, that would 

!''cl.. FA!<R. 

t'1at pt?:c'.a wo.ild 

nn·.l ~;r;_clt:Jl pe,nalty 

QU STtON: 

st0 ad of 2c;. 

I ~. FA.;,R · 

f . t 

tf ic 

en 

r: !lb. i 

n 

o pm.: & ~µeci,,l pe H1ltr c 

I it. was tc ,•ut 1 a 1dit·o 

~t p1rti.'"!U 9r cas:?, ':.l:t. ... .:. .... t 

However, there ar. ot-h(.r t tutc n where it doe. no·,_ wcrk -.'.I t 

so clea1ly. As ,_ have i•d'c t,d in o~ha:i- stot1tey, ovon 

withj_n 2113 (d) t1e f?'OVerr i.:iq ful:my statute, t 1e larceny 
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statute, would provide fo-~ a much lo·~er penalty thal" 20 yt?a1~s, 

which is the 2113 ( a) so by adding on the addi t'.ona 1. penalty 

you do not really get up ':o the same ple.ce that you would 

under 2113 (d). 

MR. CHIEl" JUSTICE BURGERt Ycur time ha.s expired 

now, Mr. Farr. 

MR. FARR: 'l'hank you, Mr, Chief Justice. 

No further que.1tions? 

MR. CHIEF JUST~C.'E BU~GER: De you have anythi g 

further, Mr. Willmott? 

REBUTTAL ARGUMENT OP T!OUER!' W. lvILLl10'l'l', .1 n. , ESQ. 

MR. WILL!-:OT',~: Hr. C1ief Juzti,~e, I would like to 

make one final ccir.ment in x· 'Sponse to N;;. Justice Steuart' s 

comment and I think that ;.,.ny time a fire&.rm is used to 

col".m'it a bink robb.,r~, l:h, ... you autor:1<.tically h;ive the con:1:'. • 

tions of 924 (c) (1) al"a 2· 3 (d satisfied but ~hat any tine 

a we pc-'1. o::.her ti1an , ire arn iB used, you canr1ot get a 

.om,!ction rm a "'24 (c) 11: rnd .: ;;Till be most lnppf to m~l,, 

cop' eB ?f the t'ni tee' s ;it<~ nep, rtment of ,Tusti::e ::.ettsr 

wh •rei 1 th'-"Y -:-efc¥ tc-, !:fni1 ad 8t,J:es A~£rroey Bullet-i.!l, 

volt•·~ 19, '11:,-r.ber 3, l:\.bnary 5 17, E'7;: ,<l mai_ i. _v,:ll o 

to r r. -i:tar,:. 

i·IR. c:u,:1, ,j1STJ('"; aur,G-0:R: "z.'<e it [ nilabl \: 

your f:rLend one. ne w111 s£~ to ~t that 1• s get tc1 t ,ncl ar • 

thing that may b~ar directly on it. 
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QUESTION: l'hac L.1 t1 date of the lett.r? 

MR. WILLNOT'r: The dilte of tJ-e letter is Janu .. ry 

13th, 1972 and it refers to ·c:he United States ·--

QUESTION: Is :he sane bulletin extant now? 

MR. l'IILLMOTT: Your >lcnor, X --

QUESTION, I m~an, the same nanual, is it utill 

in effect? 

MR. WILL!10TT: I r.ecaived this letter through my 

co-counsel in Lexington and the letter itself refers to the 

United States Attorney Bullet:!.n, Volume 19, nurrber 3 end 

dated in February. 

I just received this last wec,k before coming 1.p 

here. 

MR. CPJ"EP Jl s•r :c;; BU {GER: Tl at is the reo en fo. 

my suggestion the.ct 1·ou gi.re .it tc Mr. rz~·r because therec 

may be othe1.· matters t'lat ie: at.? to it .end ei:pl:,.in it. 
, 

MR. WUL••o•r,: l:"e~, {cur l'cr,rr. Thank vcu. 

'•IR. CF.IEF' JL1.5'.':'':CE BURGER: Trank you, gentler, n. 

'l'he case is suhrni ,: te 1. 

[Wh reup~n, at: 1:53 o'clocJ.· p.m., the case 11as 

submi tt2-d.] 
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