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P R_Q_C E :~ I!_ :'.:_"!_Gt 

MR. CHIEF .:;uSTICZ nURG2R: 11e '•Till h3ar argument-

next in No. 76-1621, McClell1.n against McSurely. 

Mr. R.isterbrook, JOU may proceed when you are 

ready. 

c•,v\L ARGli!IEN'r J" FRAi"< H. Ei• STERi3ROOK 

ON EE __ :,, 0' .' ~iI •'IONER: 

HR. r:AST.3Rl.ROOK: !-Ir. Chief Ju:,tic3, a· d may it 

plea$~ the Cour. · This case ;,s • e ·e becau;,e t:e·1 judges of 

Col=•bi Ci.:cuit, c1 • ,i.e.. ,1 .c.i. ,e t. 'iv= on the q·1e.-ti:,n 

viola.;;ed respcnclents' rights when he took copie:; of some of 

their papers in 1967. 

11e do not pursue 1E•::e the :i:uestion that divided 

tne Cos1r.t o.: l'ppe~ls. I· e ,r: ,i;e i!'..lt,nd that the Speech or 

n :ah·--"t~ C~_n,,~e h;-1•s "r'.'t=-S!J0'1de11 --~• c-ni.t ·ihJ:?th,-.~r: or not. Brick 

QU'.., 'JC~. 

y u _re .i.n cour , .?Si:Lrd, y •)l. " W.l~n ~lY br Jtl,e- Brennan 

ed COllllSeJ. 'cc t C prc:c 'd .. lS c· h-.>w t-h. )p :'1. C'Ul\e fro1 

..:h i :>trir.: cc t to tt~ C') II t: C , .., J.l~;. [ J,av' che 

S2. ., ~uric~ .Ly . , , . r~ , . l ' . 1.tJ :_c •e,ll. y u:;:; '1 l 

.. ppe:il frcn n rnot:ion fol'.' o.:?11;_2 c i.; su:1m1ary ju:lgne .t. 



\' c •; , .,, )Ur Ionor. 

~he 01 jg· dl pane:L th.:t hea :d the appeal for le:nial 

of su.1nmary j udgne:r t wrote se"eral pages explaining why thi s 

was an inter:..ocutrr:,r order within the Meaning of Cohen v. 

Beneficial I"inarce. 

l ; -1--. o ' n n-f c1"·tb .e 

j.eopardy? 

MR. EASTERBROOK: ''.hey equai::ed it -- they essentially 

follo·.1ed the analys:i.s t'lat th:.s Court ::ollowed in Abney, that 

is, t11at since the Spee;::h or l)ebate Clause creates a right 

t ' b' T .._ t..:.irn.;;r1 i 1 illl" other p.ilCL rnd >illC.:.. ·,·he ,_roc~ss 

0 a·s " r• , an ,:•- al u1ea tl e l. ;_p . o. pJ,;s .... ion th t the 

s C' O!:" De a+-_ Cl· se forbic s, if i; aoplies ':lere, tJ-, e-1 

'l. ..., i not d •r..; .and tl e responde 1tc 

er r:s, J:C''l"· ·, ar 1 ot l ::> n , o:c c0L1,·E ~, by ~he 

partic.J' .,tip•1l • .:ions o:: ag::eemcnts o I the jur:.sC: ictional 

points, I take it. 

MR. .3hSTE;RBROOK: } o, of course not, r. Just.1. '.:E 

Rchnqu•st, but •,e think it co s follo, from !:b~.· 

QUEs•rro,. Under i:.l e 1·ation<"lE coul :'! we 

.!l ur: ... 1 ..:r" · th I c n - :t 

~quire 1.y on ths, Sp~ec,-i or Deb, t-:: Ci., iGe? 
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•l , ·'A,"[ 1 'Luo .: P .,. t · v no , {0 t. :mor, not 1'; 

this stage. Anc., .. ndea(,, that Fa.:; the basis for our appeal. 

'J.'hi.s c,v,e grew 01t of the 1967 seizure of respondJ _ 

that -:he Fede:,:· tl r_;ov ~-::nment o.c th~ C;mgr ss playe:l my rol 

.J..r:. the .i. ni t.i.-3.l sci~ure. 

h_. ·uJc-e I·~ . '.c. t c:ou~t 

c.tccla,·ed 'lt:O .s :if-.• t'on2J. th, :,rc:t · • stat.ut.e ou.:audnt .o 

11h5.ch he SJi ,,r ';; 1 ;: r. · "i~, nd it ,n er d a,1 orcle • ,hic1' 

I i J c" n ,1 C ··~r~ ng ·.l< .. K rtu~y 

t"' ,i • . ,. , I - .., ._ ., , 

A Senate subcomrnit·;::?e 11as th::?n inveastigating urban 

riots. It acqui•,-ed infcrmat.i.o 1 th2t ap;,ears to indicate that 

respondents had pertinent in·rocrnatio,,. And Joh1 Brick, a 

Senate inveE,t:_gatu· , went to IC ?ntucky to invest Lgate. 

. c., .1 1 _, ~. , . 
.~.!. J. 

c ~rt 1 · t.,;.nat~~or ;; ~? 

·i.c on Jrt 

, he co r·; .·,rt K nt t<': y 

, H~-

l· uro) Ht'"!lo. .; ...: , .atitu~ion·tl. 

l r,.._, l • t > C it . t 

a seque:;tr'ltion orce:-:? 

MR. EASTERBROOK: encered a~ orde: 

c .• 



~. I J .. . 0N: C C - . 
l'1 El, TE.IBROOI< J.t eI ... ere:1 a cust-:>c. order. 

T'::Jre i1as bi=en <l <:>r.zat deal o: disp·.lte in thii:; l.'.. t' gatio:'1 

' 

h()re. But th2.t nc·de:: was FC!! ling appeal or any furthei: 

proceedings. 

i:o~ 

A number of fur the:: proceedings, although not an 

appeal, ensued,, in~:.uainq an o:tt.empt to subpo:?na che documer,ts 

v le Chey \1er l .:l.:1 in Mr.. { i.t.1.;_t Z 's ..:v.stod.'1. 

Q'J_G<;', . v1hc-,e a:tcmpt' 

l. ;~ T Rl'ROOK: 'te t:tenot by the Senate 

) itte~ tc b -'"'c.na the docw 'l. t . 

q c•:;istd >Y .. ... 01 :11+:c: . 3c rerc..l stay<1 

y ti Co •r':: i- an ., '11 thi't w is a at:tempc 

' ... ock t:h ,:. h I '.<· r u-:~ evP-ntull .. y r.is;mi ;s,.. 

- 1t of ;;.a 1 .. 

-An appe.al then wc!l. into th,ci Court :>f Appeals for 

the Sixt..li Ci::cuit, which he~.d that the district c:01:.rt' s 

custody orcler sho ld have exp'red once the timsa .:or appeal 

h l 1 a used. 'l'he ra?ers ... er ·hen retu,:-ncd t.o the res • .>0ndeonts 

w ,hcut prejnc i,;, to the '?nfo :cemer:c oi: ,;:he su.:>poena .. gain.:-t 

n l ! :i • 'C ·~ ,.. 0 'l ., . 

'11JEf'' (;' F; t l . : h · p ·! • i Lil t l ,il c '1..•pp - l 

ii;, t,. C .. l C , or ""' n , .. 

"II<. BAST .:IIBROO,K llll t! e compl.i.i.•1t t 'lt w· s 



7 

:r ' 11 fil '< r v.id it, C'' 1 n; d IlJt only tr~ fact 

:...1· . ' le , .... nc -Cr ok. 1.. ,. ... ie:. of t em 

b ::k tn Wa~hinq .o 1 ·· l: ,,.LUO .:onten•led that the Sena ;:3 s•:ibcom-

,as 'lioJ.ation o,· their c:mstitucional 

rig t:,, that: the rocuri 1; of J. c:·. tation for cont~mpt of 

Co., .<.:Ss Paf, a v;.,, .. atior, of th~,.1: con::<:itutional rights for 

· 1 i..::h they en Lu • ,.,o c:.r aan 'PS, ~'. i th re •,iere a very large 

'.lll - , , - , .ni:.~ 11 y '1c1l '- ,r g.i. 1g the enti.~ 

..• ..: ... .-3 .... .., • .. • 

· bef:>re the Se.:iate. 

QU,S'l'IO:~: On thi:. ti.ri"! spectrum, will you pir.::x,int 

just when it 11<1s '..:hat l·'r. Brick. and hjs colleagues crune into 

pos.,esE. iol'? 

'- 2Jl CC•~ 1 n ,, <' •. 1 o 1.9 , 7, r,... 1c.t ·er<. i !'ffied_;_ately 

'l 1- a-:: te, II -z. , . ... r • 

>te ~-"' mt , Kan Jc:,y i , 9-, 7. 

f E~RC0l Incl h., s <".;.ven in 1i~ mo ~l 

cc >i o· - 't:.!t! IYL: ) 

01:f l'")'• h c. 

, I •l I,/\ F'l'l:.k"' '00., : 

sco-.:t, county clf''cective. 

QUE~·T:COt : Le-th of :heF1 were State a;i-e 1ts. 

rm. EA[ 'lE cill:lOOK: y )~. 

He vas t:hen aJ.lowed to look at the oriqinals, whicr 
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' ) 1. c el _ •g d r 

- . -- ...... - ----·· ....... 
What he took back to Was;1ingtcn with hin were the 234 copies 

th<1t were given to h .. r.i .i.n his notel room. 

QUESTION: Is there any queqtion as 1:o at whose 

din,ctLm he had made that trir to 1<.-.ntuc:ty? 

:, l' ') , . _,. I< a the .~ ·p t~ Ycnt1r.ky at 

ti. J.r c-1- ion of C li. t 1cr1 ;1 n • d tl .t ff counsel o-': tt. -

l c r, · ttc.e. • r~ jg ,O qu • t io:-1 .:.bout that • 

"-' r ln t I , nt - ') "o ·5.npoht is 01 the 

i t ,n. 1 mo c:.. j 1 Kent ic'y, W'1'lt 

t c- ·- :,F ,. 1c .1 1.- · cs ,. r · •_ ·tig .. ::ion? 

l. ,., 
1 da, ti a :- 1. ; w · s hard u to 

llim < i cue y, t Ii i:~e-·judq"' d.:.stric.;: court 

had already ent:lred an order enjoj_ning the Stat"' prosecut5.on 

relying on Don~£•>l, • ... i v. Pfist«cr a~ the autho.!'ity for the 

injunctl.c-n. 

he E .n 1.l ti 1u for a1,-Jeal o, ti at oi.:-cer hs:o not bee 1 

ex , ' red ar, t · 11d .Je n no al"'. ~r t~Lcn n t'.1 "saf kc...c,..., n 11 

' l C . i . £1-:i II. p n c- -a ,· 
rt " on ,. 'tel , , - r J I 19 7. • l • C pai 

t 0 ' ,: ' '4.ltd Oct1J:>cr I J967. 

l turr ( l '.)c 1 •967, vit 

) I 1 < ic " r l i 

1, )ll tl, ' d St ... '3 ,u--ha· 1· en !:h . r -.:;urct C ')Q u 



) r ' , 1 , . n f- ,i 

C 1 I:. 

P.ft:..r tle docurre1t:J were- fin'l.J.ly c:-et1rned after the 

S.cxl:h Circui ... rad or:l.e1c·ea thu: they be ,:eturned, a new 

!:iubpocn'l was scrv--c. on the McSnreJ.ys. Th~y were c:alled before 

Cc,19:c c• :-ur.;' •1t tr t:he suhpol.!n, rd ,efuse,1 ei.ther to testify 

r t , . o" 

Congress and. they we;:e convic':ed. That conviction was reversed. 

The grow1d for reversal was thn subpoena was .:he fri,i t of a 

·poisonous tree,. The tree wa~; 1soisonou.3, the court: of appeals 

ru:..ed, bee ,ui,e thE i.nit i.al s.s, 0vch wa•; conducted pursuant to an 

·• .. o .1 a,. · L Jc c;,e 7€ o 

t H p r c ,c :IL~ilc ·:.. d Str . d t· .i H. to e--1 c ·, thn 

" ·:.'le' t ' r . n ar.y ,ccli _fr us it.er.: tH:rEc un.d 

e rn • ..:~u:i:t c · a;p~ :..; c >nclud •d, quite 

,, '-• t t!l : w. ; o <. :· o d ,.. .11r • t d .er I t 5. eci l:y 

.Cl S. r ~d 

1 <.l t."f , ,1') ..! Y J C,f <'P Cl, .. ,d be."o_·e th 

5 ll C ,t .. J rn it < th~ ..J..,, 0< •na, :c ;:;i;onder •.s ..:i l 

this suit seekin, daniage:1 for , lleg t' ,iolationf: e,f th<"ir 

right'>. The complaint, as amerd~d, named Senator McClellan, 

3rick, RatLi.ff, and two Senate e,npl yees as deferda:1t!'. 

Trt court of a.ppcalE fol11c .1. he. conplai lt St'!Ve>n 

:::atcgories of allcgl3d wi:-onq c~~e:c.i.n th? entire coursB of 

,,orduct th-.:ough ;he i!.'~u,lnce O• t-hc, 'u!;1 o n.. u d ti , 'i -., _ _. or 



for cc c:. '-'l <h c:ongre • .:; • o 1 -'t -wo of t.hos c c •gories 

concern us h,,::<... On the other f~.ve, the court u;1a . .ir.1ously 

held t.hat the Speech or Debat~ Clause barred any action .by 

respor.dent.s anc i:hey have no; filed a ::ross petition fron ~he t. 

~ecision. 

T:w conrt of apr .. .cs ordered fu::,:i.er proceecings 

:~nclt" '-11--J cli,,eo, ,ry 1nd perh \ns ':.•·ial ,,ith r~,i,::,e.,t to t,~o 

ty•,es o.c ac ... ivi.,;_'• 'l'he fir.;: i<J __ :'.ck's looki1g at and tcLd.rs 

·.-o I ashing::.o C.:1 i 234 cop•.es d.·:·hc -·t first ol,t:iinirg the 

J.l'" t.io 1 tint t c slilic:->mmitter 

d;i ,se:nin<lte-i i;c, ,, o · al.1. of ; lE. 2..,4 copies to 1qen ,s of th~ 

In·.:ernal rsev,?nu.e Services. 

Bacau:Je the first Jtee;tion, concerning Brick's 

ac":ivities, po~sE,~,sed the ll'.os: diffin1lt problems, J i1H<>n-~ 

to c_:;_i:-cuss only ,:hose problen; du:ri 1g :iral argument unless 

... - . , _, ··L )~., < re OU r·.;.,1c, to 

t "> th •t e. t:' c'l of 111'ti - ·'ur o 

fo,- ·r,li? 'J:hr,r-·,, 1. k yo1 t, ti· - raad 

:·ru ,r u.: ' den ;_, "" zr th ; 0 n.:.un a1d iro 1>art of Jud,-JE 

Y' • s o ,·.n.rt. tj ,.t .; 11 _.1 ' I C r: ..:.::- 1t·ns I '1 wr _th _r o-: 

1 .o , tb c.c np.. l ·. · t - for re: i f, t1.~s :h ~~:-e 

- I... V . .t.L t O d .. :..:.. ->V .:._jl· .:.::.:· . ..: _h_. 

- . ' -·-----··------ -·--- .. -- ----
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') )} : l t of a fo md 't · 

to oe ('S.,<c.r.tia:. / ;he s,me qu23tio:1, and I chin" chat is the 

~ro'Jlem with the cot,rt of ap~~"l;.s' decision. But I think it 

i, ;a,3i .!r to anc:·w "! • .,:.._tiut qu., .,t ion :. I can St..=t u.p first •.-1hac 

r .,., . 

the question in this case. 

I ,.hinl: the court of appeals employed a three-3tep 

syllogism. I: ran like this: Firs-.:;, t.1e Speech or Debate 

Cl?-use p,='Jtec :s ac:tivi -ties tha: are essential t'J legislnti.ng . 

• I . e e, li: lv~. e 1 .. of ur,._ r, ._···1.1.. I )an., is not esst. ntial to 

J •. " :1 ... inr.. 

d · not c. t~ .c' 'o C" er, s in 1111::ch c:. .;Ol,:,rable cla5m of 

.. , ' c1 ' .J. a. ~0rid ct ; 1< Je,. 

d e~ oi · ,e ci: t • .- clPP a ln Z. r. Just ice 

'1 ist, , .n iv i .ct ' 1 • • • ,:m ·:i t que~ .i ')n of whe':her a 

)~ '.. l . , o ·c • 1 . 

QU -~'l'I, All t ,e€'rue ( t:, a,;r.,,.~,- 0:1 yot r sy:.,.og · f , ? 

~!R. El1::'TERBROOI<: J\11 ten followed that syllogism, 

r. l:>c· lieve. 

,le st cl.rt iror., the .iame pr~mi:;e, that is, thc1t c.ho 

, ·• cl, or nebc te Cla ise ,rotcc:\:S act· vi. ties tha·: are essemti.< .1. 

to legi.;latino-. Bu c ou = coun,t the.re"! C·.;er is s .. gnific m\:ly 

'V. OI .._. 1 1 (' ,. . ,., ' p ' . c ,.f" t-' - • 

.., . . ,.cv • h .. t at :ing . o: .. . .:~ion , p, rr.: or ill. iJ.\q'-.::4 - ,;., 

'l 'H, j"..!,.;t on ,,hic'1 leqi3'1. .. i.:5.on coul" be had is •?s. en ·i ,1 co 



1_ . . t tc-c_ c-- ,..\/i::i? ... 1•~ t'lnd C!]d at J.eas ha· 

Int.Cf\. 

Bric c ,a::,, conc.c!c e:il?, , a.Lh81ing int r:ni.ltion a-;; p, r. 

,-.F ~1 inquiz/ ::.n~o 1 ubjet·c on 1'1.'d hgislatio ,01..ld b 

h d. 'l'he co..i:ct. of appeals un,m .mot,s] y agreed ,;_ th that 

r:1:000 ,ition. 

? co, :lu. lc fro rt t 1:.c , t bc.ca•1se Bric.~ 1 aE. Cl1'.!3. .d 

·.,\ • a~,·ivi c, l 10 • , • ,ot<e 1tiall_.., to legislatio:1, thc>t his 

Cl ··u"'c.. i\.na :ll 

used unlawful means or violated the Fourth Amendnent i.1 

obtaining ac:::es.., to the documeuts is therefore not relevant. 

In !:hat. sense, Mr. ,Jus\:ice Rehnquist, the statemert 

of ccuse of action and the ,oeech or debate immun1.ty questi n 

1\ftAr all, t.he soeech or del.,ate 

i m 'ty <::Y.'-; • o l) < . s-ld g, \- .., l :JE: 

19 c-i ev :on ti cut c- n ,,.,.. gdoin , c .;. L , C:>u .... t 

i in 0 . ,\ 1lTI 1it t. < t. p·o cts cnly wl ~'1 no wrong 

" l •• !. • oi...ld !:)~ n., Lr.r ·t.y a<· , 
.11 v ..• 

\ C"OU lo d; "1:; t ) 1 • o_ th lt t.:1e 

i " J.., 1- ' -; ,. Li m o..: rco gdo q. 

e >< l ., >-~ . l C..' - nu ~Y b2c.. U$ 

th, cornpl.;in_ Ol: fa~lt:.rc to ;1_..te a cause of action ;,.,oi:.lcl 

be granted a 1d there?. would be no nc:ea for ii,muni ty. 'l''l.€' 
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oi..r J ... t: r r • .y 

• ''"1.1.y , r lJ V- bee a:smiss~ 

(" 
"'"'" l ' 

HR. I:l STERBROOK: Tlcr~brows.<i. v. Eas :lanci, your 

Hono ... , involves -- ::irst, it's necessa::y, I be:~ieve, to 

separate the holdings of Dombrowski. There wei7e two al;.egct._i::,n 

o-f: irongdoi c ir Doml,ro· •ski. Tl'e ~i.rst 1,;as that comll' '.ttde 

1c.a taken 1 a:r t i. 1 ,1n .clle: Ja .. :t aid ,y ,t te 

officer • 'l, e .:.P.r"onci 1a,; •··· ,, 

('.ESl I(,,J _ ;._. r hys1cc1l '.y oresen1. 

r .. s '.CFP~OOK: l e • < 

QlES1ION j_1 · J- e Do_'_'.£!.~~- caq , we :;n' t i~? 

, • 'ASrI ., 'OC"' 'e a ·, c>l x Hor .;:,c 

e C ' ' t" t : I ,:. t 

'30 We_ .. l 't~.i.,:,!:;, .., t· OU wonlC think. that.' 

irrelevant. 

HF • ,AS TERBROOK: t o, your Honor, it: is quJ. te 

different. In :'.omorowsk-!:_ afte1 the c:tnte raid, Sour,line 

aad 1:h com11itt~e, ircllding f,enat,:,r. ~cstlana, then, '1Cco.cd'n; 

t the ccmp' in_, tc.ok over tJ-e do•lJ!llents thc.t had oeen 

i •d in t. ,t e SU!,Co ni . tee 

h r •.,pect t:, t .... t'l .!'OV€ lleg ior1. tJ-,.;,s Co1rt t el.c, 

' ~pe C or ' r n r i a...; ol· t 1( t at t J-,e -e • 

0 1.: dbi~ i I • 

·h .s, ,., bel eve, is d t< ov r c .. .i The r,id 



.( ( - ., r ~re.. 

· 'Il • ...:,1 0 , I:, t - of t K hc.ncs vJC , I::. R, tli .. 1: b} the 

8c-•1utc s,J.:icomm:i.t.-:c fer use b::, the <;e1ute. 

Qt'C-STJOH You don t thi 'l.: yo 1 are just esse ritiall y 

'l.greaing •1i th Jucga ''1il·cey? 

HR. EJl s rEf.BRJOK: lfo, WC doll. t. 

' ci \ • .: ...., .,_ - -__.:_ ----:. • 

MR. EJl.STERBROOK: He made that argument in the 

court of appeals and we didn' 1-. press it here because we thin}: 

that there i., soljd immunity •hether or not there was a 

colorable violation. 

thi~ t e ·rcrP ir .:.ty is trigg r ,, ·-.1 tie p:.-pc·cs cf .~.e ae;tivitf 

'v ii 1 the Een, to;: or tnl:' f .nate -1 · de :as enq~,Jec. We 

·- t.'cur1:. privi.leqe • 

',..;:_, N . I \• f, 1: c';oc:: · tt. . -easc,n.,ncr take Y•'JU? 

it pu r o ;c - w0r.e very r. 

procens by aJ.cinc;; t11e congresiaonaJ. committee,anct in pursuan::e 

of that pristinely protected rurpose hr? simply burglarized a 

house :in~ !' :ole t.hi.1g:, out oi: e loc':eJ d-c'l.We>r. or safe. Is h.e 

p :·otcc.:ed under tre Speech or Debate : 1.ause fo;.: that? I am 

ta:.kin '.! now. by ' l- e" I mean <111 aide to a commi :tee. 



- -. - -- 1--- .__..., __ 

raises a ·ll G'" of complexitic:J. My -1nswer to it ultimately 

is, yes, probably he is protect:d. 

QUEST ION: Incl ud.i r,g murce::, I suppose • 

Neil, maybe not <:Jeer~. 

r.F. :SASrF'RB100K: ':...1 ii:, .oo, 'ai.L ithin my • e-, 

rrcbab' y ,.,~1 er, b .1 . r 11ou:..<'i li.<ce, · f' ]. can - \..his one, t 
' 

Jw r i& .,o i,1.:.u i ':i ve ty ap, e ali 1.g · must concede. 

)l'ES'!IJ ·, rt' s nc t ,nr,: appe .li.1g .: ny o . 1er way. 

OlE'>T::'.H. Uc., f-n do •r h l 'ne 1 · ..ll you <:O on 

.... . ? c.'lP. n .. or has c:. ,t '1 ~r ,1 ,uher g •t a c PY of a pap • 

·n J , C • i ,tcfE , ~-X tire Jo~ Doakes 

,;,•ho hi ·e.· '1 hafi.:-. tbm:, i., thi_ i,~.:.c. mcmbrr 

HR. EASTERBROOK: '!hat, of course, is noc this cas, 

It wouJ.d be dif :icc1lt to say ,;,;hether the Mafia memb~r was a 

Senate aide. 

QUr:s·.:rol'<. Of course not, but I mear a Mafia member 

q tira ;; papa:: ;.11.i.ch the lPgislntor r.ee1s for his apeech and 

c. b 

I' ,' •~R l OOK: I th . nk the a • w ,. n_' g'lt: b t. 

0 rv <' pr,>,_ - s l pl :l.fC n therefo:re the gu .Jt.io,1 

d 't o..r-'~q, 

1 t°c e t 

Q ;~, I< pu .. 0 • l f 

E j ( ' . •01 C'f' l +- tp s n1 v~ 
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. , tn. OOO<A < • .: ,lC t to do L h t . 

QUEST. (lN: But S 1p JO!'C .i. t does. 

MR. '.SilSTERBROOK: r think in that event , the 

speech or tleb2'::e protection \pplies. 

Beforo I con·•:inue along this string oJ: answers 

who wa.s stancli"<J there. 

M'~ El\STERBROOK: 1r. ,Justice Marshall , before I 

devel0p the ),i. .. icgro,111d that. l-:!c. me to this answer . 

fc r? 

,Jr. Chi ,f J .is·.:ice r do 1ot, 

( Jh 1 e ., b . ·""-; ;>ressec. ;:. ) go t · ,at ;:.ir by Tlf"'anbE,l'."S of thi 

lt r .-, ... d 1-i' e --
J ; ' .or , lc.u C l w x~ anr,..,.E..r if you want i.n 

1 ( ,t• t, l; C'( •l' ~t l J.o, t."at ,1hen you g~t that case 

yo . 'l "' 10 b t t..'1<c. /Jl. doi.'t :'it. v~ ~t: he".:e I've 

done j t in yom: n: tua tion. 

MR. EA:,'IERBROOK: 'IJ:. Chief Justice, I ·:;hink it's 

important: to ·:aco<Jr,iz_ that :-ione of thoE.e hypcth~ticaL, is 

this caE • 

O FST'CON: llr. '":" ·te·-brool , you ,~'licl th' co.1trollj q 

... -- 1,,..( pi:.. "' . i t' t _.:ru , t .:a.tc'l < .. -_ 

au;;:1 r rot . suppo', ·:he coi:.:t t of a·,;: c.cils s id th~ : 



, 1 

lS , u 0 ,1 i .. ~re, t :ia .... J. uclib rate 

,ioldl:.ion o- che '01utll 1\J1cnJ,cnt, J.1 sl ort, il <.1-.,libcrutt 

' .. 
1 .... •r•,r-rn11: rerc tried 

on ,,.n\. n """I\T"!'i t dt )C cnga J ~.l in .... cJ ibcrate 'Cl \~ft :ie i ... 

u u 

' ,, . ~RO()l~. I,.r,;, t 1 ink I !ldvc ._o 'c:<-1 

1t 1r ·: 'l ""l.. .....ut l \vOU.lu li, ... e tu 

.;.a C d t t. l "' ; )(! T .1n : I i C 1 ... 

r:, l<? __ 1., . .._.L ·,.,. ti... u e. of .=orce or tL.1...: 

--,u"..;tion of ut:l i,><aratc: violc1tions of t,ie Fourtn \mcm.Jn<c:t is, 

I t,1ini,, t,1e 1,1os•: uifficult cas"' for the arqw•1ents that we 

lrt! 1c1ukinq. "!,~ .uc..;tion posJt, " culpaJ.;l<- auu.;e of po1·er, 

l: 10 111 C, cle _, c. .. 1 tl .. ',;. ol lc. 1 

u in iry 

,, : ' :t I lt 0 s) 

t 1~ . ., .... l 1lC ::iPi 1c 0f t,1e Fourt 

, ' f C l ,L.,> n' J. d l , I L .. i: la 1 '-' u .1.ct le 1 ·.1vJ , i l 

l ( ' 

' , ) y, 0 10 1aj 

' 

ic.. ,lf a~ vel., ,,, 1· it die li 1Lil. t for t 1c end r !:'.iUl:.. onc.;c 



l.i. tiqution u 1cl 1ucer1.,.i.r ing ,, 1et:,1er t.iis ,ms ,;uc:1 aa int:cn-

tionuJ. n.1 '_l:.;c, ·tr ~ru~ticc :";te .rart, is one of the t 11in~r~ to 

), 111·-~c·t 

'l' 1e C.V\irn of cul.;)a.' ,le aLusc can be eiadc in ,,lcadi, ,yn 

or l•y plaintif"::;. lJut nay (>ro1c to ! ,e fal::;e an-! the process cf 

tr'fi1w ti10 f 1ct.s flilJ L,c ,1iffi::ul.t ,:m<l ti1.1e-corn;u:.1inc;. 

11orcover, a1> u,,,,.irent violation i.t,,, turn out to ,;e <Juitc 

cL1ir.1 tnu.t >0Il(• >11, house ,,,1.; scarc~1cJ without ,1 "arrant, 

1ich is, ,1:: .. € ,.1: 011 its f,v;., and >resu,,iJ,tivelv,a violation 

of l1.;- Fot.r l ;~ lPI drtL .. nt Ic "lay tnrn ouc that tne defense 

1. > c .!.qt t; :;.. tJ t-11~cc:; an l t.1 ut rc."'.Luires cxt.:c .?1..-iul~l tirr-.e-

.i.nr, C )fl'll . . \ l i _ · J 1 :ion i 1 -:1ar 1 case~ iu~t to 

1~tc= r,i I .• ~i:r .~, +ilu.t 1 ... .riol ti in. 

J•:ven so, l have to .:1cknow1ee1rre tnat t·1e argument 

for irJ,mni t f __ s au ar,•ur.ient for inc..ulqc: cc. It -isks for 

"orlJearance :,1t 11ir t 11,H1 appro ,al. The claim docs not an 1 

cannot na.ve 1n 1.i: of just tc.;,iltJ.1ert to it. Yet t1e fra.wr:s 

clcci<lc,<l t 1-it ·' ,_,,eara cc if t 1c lJc,ter course an1 that error 

i · .1ot u Oh :.o 0 r ..,OTii :: lt- u. U! i Lt • 1\.l t 1... --ont r. y, 

_ne\l l t ,b .L t, at sc.rl rr•_, a.·e V'.L<-i<;.e1-., 

t, 1, t gr l.CVil - < • c , En _it: l, -.1 .... hL re 

i.J,, unit;,. •1 1.u, ;ho,,,<:., 1e thi'11-, ,. ,t t, c alJ.ega cion of ever, 



1 ) 

l ' t ;.l V'-Av at:ion canrnL · < 

rut Ot.l: lnv:,cr 1.'-:,.,.·n't s·::or twrc to_ O ". pro,)l"!'.'. 

Your <,uestion, r:i. ,Tusticc Stc,1-·art assu 1es in ':entional 

11i!;col' 1 uct. Yet th•~ Gpcech oi: Del :ii:e r::lc1use J:orhius scr.1tiny 

of irtent. 

n11":ss• on: ForJ.,ids 1, ha t7 

11!\. Li~ T. 'R!,ROOI:. r'orbi<ls .3Crutiny of ir tent,of 

t.:1c siLjE c-t ve _nt(~nt of tl ,, ,,ctor. Scrv_i:_ccm_c]l'_s _ _F~nd said 

0 ln'<O!' 

case; it saic. so in r,·enney v. Brandho·Je, the conu·1on law 

variant of State leqisl:itors i1m,1un1.ty. Antl therefore it's 

difficult to treat your hypothetical as a case in whi ch 

intent can Le 1,rcve<l, because it ca1 1 t be prov,~tl. lie rmst 

' .. , re .1.clv V r 

0 ·I ,.. • ,r lJ rule ;;_, 1;! y laint · .cts to Cllc,.rg~ i1ccr ... i.. 

-,i q ,:;, l , . ·J c.l lv V ial C 1:_·~0f,1. 1 IT.lS<'" >f 1UCt .. 

, t b~ o 1.. t, l .c c' .. i, 1 of in :entio1 - 1 

I .. C 1 t: C: • L ( ll.a. (;. , < vn uf _1 o que ;t _or :3 • Fi. ~c. 

............ '-J.V..,_., \., ................................... ................ ........ -.>;J•.., .... -...,._ .. ___ ............. , ····--·· .... -

tne accivit.y viE!\ e<l ol j ~ct.ivt.·. y v.,a .. ; p1xt o a eqislativa 

inquir.1. 'l'he sec.end , 1estion a'lcl th0 one tha: ~ecc m to 

answer your ,,ue:stion ye~, r.iayl>e, is w 1ether ,,r :ic.:le I 
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t . ,. .. 
L. .i..... < l ' "e. , , rcba uly. 

l - , . . 
Article I of the .::onst.:.tution gives Conqress the power to 

conduct suc:1 'in i 1< uiry; that is, ,.-:wthcr what happened ,,as 

part of the l~qiJlativc business. 

IJc ':hi,1k clearly t,1at this case involves the 

iir• L of th~s qi tions. The co1•t cf ap~c~l held tl.,t it 

or i;.his purpose, ror 

tue µ rpose of t. 1e le<Jislative iP,1ui1·y <:uesti, n, ii: <-houl<l 

ho.,., serious i:L Fourth ,\:aer-drnenc. vil"')lutio:. 

\ ~:.,, if tht~ :. 1..rc > ru ·.5.on, seen ob·ectivcly, \•as d ..... c~ctetl 

cw ~ct l<>,L:;l1t;.01, t'lc'l t'1c, irinuiity is -:.bsolut<:i. 

s;,;r ro;,: l:1at Fcn~·::h ,r1er1d'lent viol 1.tion arc yo 

or th~ ur or.;<. , c _ t.liis cli 5cuc;s on, at. tt i 'mtinq ;o '1r. 

P.rick'.' Di;:; i1e h.~eak into sor~ebo<l)'' s house? 

;m. Cl,STER 3ROOI~: ,le <l:..~ not. And as we have 

said, we think i; is very difficu t to find a Fourth i\:nenclment 

violatior here 11r • .,rick 1iJ not --

! msT COil: f'oroeone handcccl hin 111ateria ls 

( lt a o. d, tJr l 0 ~i-~ 1 ...... uc, 

t...H tt tl,at i.; ~=- :t) y :i. ur1 c .. ~r J. c oc.um.:.n .3. It· s ,erv 

n.; .i t.) 1. ,lt \r .. - of Cl.or: .a .r.n ·-, from ;01, C 1 r:?V-'l :e persoI:' 

J eiz t lt'T'l · 1 -on J t:. - . l • • 1 u r~d L:iem -:,ver to t~l ':! 

eJ.e-,._~ 1 .. N Ull ' ' hi· c+--. a. [ .L 1 i l bu.c_ ..:'! 1 

Jc1n1 cl l ,:.l t Ll l . 10 < i "'U •a at all. 



• ,_ .l C-C 1: t ) -: l ,, id, int .-rudqe 

•'venthal sa:.,." t,1 respect co that cr.icstion is that ti1is i~ 

<l=cisively cLf Fe, ·ent frou c:1-; Dur_u~au and sinilar line o!: 

cases bccau·,e o · the "safPke 1ping' orier by tie three-judge 

district court. 

1:e ,,onl:l have thouoht o 7dinarily t:iat the vi0lat, on 

, . ' - ' 1 ;en > c 1[ 

-::ourt rather th2r 1 violatjoa of the ~•ourth Amendment. 

OlfES'I'lO'I: It cou "d be bot L 

11L. I'l.S'rERBROOK: It could be both, o r it could be 

s.unply a·1 act or ~blc. common .1.aw tort. 

t'1i t u ... <1c..-: Di trict of 

Col· 1.a or 1·e 1t1 c ,:f law !. - .l. c0 nc n c. , ·ort lur,-in<" 

l k c" rcur J: this ca e. That's the r ~a»on w iy ,-,e 

s:., ~d 1et t.c, J<.._ ic,tl'.019 __ "/ ;,ere. .•111 a-qunen :s about the 

u - . 1\mc• ''JI n , p-: ::;i ·elf l.Je "•"it.SE there mav 

l ·. ) . , : ba:-c; of .ia~.i. lity ba ,eel on com:non 1 ,, 

)l ', 0 L 

1 i1v ~ti~£ jo~ is~~ . lg i :'.s offi e i.n tl e s~nate 

O•"fice BuiJ.dj_nq and suddenly realizes tnat. ne nas .Len: som"' 

.i.uportant .1.nfci:1•1ction out a: ris hou~e, so 1e goes o.it, drives 

ont to his I ou~ e and in the courf'e o E driv i.n•1 out t:iere 

iqli rently rune o,er and k. ls so11eJ:,u-.r. Is 1e leqi ,lati, ,, 

. I lUn •? 

I -. I. O" r ,BHOOI": I • .Ju:; t i<:::i '{ n u. s ~' I th i I' 



1.1r0lcbl.r rot- . l'r \'a3 cnrG>.C"C(~ .r \ l ina"".ely ·;om::thing with a 

legislative purpose, hut it :u; c.ifficulc i:o see that driving 

was itself part of that inquir:,. 

In th:.s case 

Is there a Fepe1r1 :e nrocect).Ol fo•- qoi 1c 

l-lR EA f '· 'ERDLOOK : 

a~:rest. 

(•'l:CS<;.';:c}: Yol.l don ,_ · hi'l: that ough': to apoly to 

'the accid,0 :itl 

'!ti F •rr.; B Q') ; : · c-1111 ,.·0bably not: appl" to 

th0 accident but • >10111<1 orf ·, r noi. i::o t·-v to 1,ars, t:j1;,t 

constitutional provisio::1 here. 

C)UBSTi.CN: Does tha. applv •1hen the Senate ic not i:i 

session or only ,,hen it's in scscion. 

!IR. LT.::;"'J;.HilROOK: I do not ,now, !1r. Cl1ief ,Justice. 
. 

Thr f i.nal part of n• answ":!r to '1r. Jni;:tice Ste•fart, 

1 ze-a or f:n. ( qL ic:i"' ~nr ., >re. b, b.L . ') 

t l \ 

c 1 .1 ? .... G ;.v er di_f~c,J'.:. "los :a;!s .. n ,,h · c 1 t i;1 Cour 

.., ~t J 1 \,.,11 ::.:p t. ... "' c..: P b ~"'-- ci < u e doe.; no .. 

I l "l t .:; )CV€ nt. _ .11, 'icc,n ca ;l's i , 

1. C' ·l 

(' lC -~ J.Jl.4 rt. 
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, . l r ~t r - >U -p r C 

cocrc:ng ''>, into tc,:., .ift ,n; tl e conclu_:.o 1 '.Jf this 

Court as that Co, Jr':!ss haC:. no sUJ nary contempt powers, that 

i~, t:t t il; w~ -~ ;np-'- lfT ,._o ;x r ~£ prw~rs comnitted by t 1 

' 
In .. he Gravel case 1nd the DOC:_ case, in which this 

Court l elc.l the S >?ech or Debate Cla se c.lid not apply to 

Public ty, the 101 ling was that the A:r:ticle I power of Congre. 

c.lid 'lol· incluc.e t n 1Jower to .,ublicize, ii £or, at ion ;:or tic 

,,.. o pt >lL~i · 

In '0 e re it h ld -c1a t'1e 

"in t:y did noc bir Re rE'sen ati.v] ro·e:1..1' 

t .i. 1 the ) 1 t"."~ I c corclu or iag t~ t 

l t "t t.i. l .... au or.: e 1e e: c 1 Lsio-1 

·, ,t 0. tre thrr; ~uili .ica ... .i.ons 

L 1 t l I. 

A l ')S ~n , ·~ , 3 s cs e lt: ;_.y nolding 

th._'- Ccngzc:;" w,s ergaqed in; pur~uit that exce•rled the 

aut1orizat.!.on <J ven it bu i\rtio e I. For that ourpose, too, 

we tllirk it rr,'ll<F, no 1 ffer n~e whc,ther somebody violat-:!d the 

ti •· , it 'ihc Fourth 1\J:1env ent is not part of o 1r ,,.r.on~ 1 .• 

71.rtic ·t d ·r 't tell OJ low ~aL Ccngrcvs c~n qo, or f> , l o~, l 

t 

) ( r. , lC '- r, 

n thLt c<'nqre sion 1 



c , t: e w~ co"l i -erici 1 lee isl'lti >l ,:1 :irly within one of 

.:he enumerated power::; of Congress undei: the Constitution, 

under Ar·r.iclc I of the Constitution, clearly specifically 

delegated to Congress, involvirg the co:_ning of money, say, 

aPd at the direction of t~e ccmmittee chairman, a member of 

the committee staff , in purst:.i t of <:.ha1· clearly authorized 

congressional purpose, broke into a house, killed a couple of 

people, and J,roke i•1to a safe to gei:: information clearly 

relevant to the inquiry beir.g undertaken by the committee in 

the course of its consideration of clearly authorized legisla-

tion. 

HF. Ll'Srr2!!ROOI{, 1 r. Justice Stewart, I am sorry 

to hc.v l t,1kc n so lono to gE t to my ans~rer. But t.he reason wh:, 

I had to qualify ray ye,; wit'l th" prob,1bly was because that wa, 

the c«;e :n rilbou.:-n. In Kill:ourn th<i reason <:or --

()UES'IION '!y qu,ction a~sume.-; comp. et.e and 

c nc .d cl ~Y c_;_ear ·congre-siv 1 l ,Jower, .. egi timate congress ion<' 

• t r i c 111"' ::-ct ion , · : .,., E legi.~ l;it:ion, cl<,ai. ly within 

1c.. d '.l(l' t c power.:; of ...,r,n ·E•ss. 

congressional pvwcr that I thi.nk had -co be distinguished. One, 

is the kind abm; t ,vhich you wt re talking about which I think 

i!' disr,ositive in this case Lecause it's also present. The, 

second is the power to engc:.gc in the activity to fulf.11 its: 

po11er. d h t. · 1-•hy we h2,e the probl,:,1 of •tilbourn en whi.::h An '. a is • 
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co, a r J < < 1 . r ;:i ·n ~. · r,q . 1tot' a ~io~ for .cgi lat ion 

(llJF." · .. ON: But i -~ 1ad no con cempt power. 

that's why we get t::> the problcn. It is conceivable that 

Congress has the power to ask for information wit:hin Article I 

but not to take :-.t by force. So that if --

QUr.STi:ON: But if it asked for it a 1d it is turnec. 

ov .;: , tl1·.::n 'C 1ere . s no occusi )11 ·cc consider :.h~ 3pE ech or 

D-!but- Clause br>c,.u~e ther h 1s bee 1 no -1rongdoing. Your 

w, Jle ,rgume 1t .i.s t .::) E'pcec-.1 or D2b 1te Claus· ::>n -Y needs to 

i.n-,1ol.-d when ti ere has been -n:ongdoing on the .Jart of the 

Co v·res~.nan OJ: 1:·. , s<:aff. 

l-L, m <;TEF bF.C C, Jn:"ort'J'1a i:ely t.hi c; i.s a case 

.r wlli<"h Co qi· "' ae ·d for ; )[1\f'tt . ..:.'1g, it l,'ciS tu-nt~cl over '111( 

tll. lo .er court J- ll'ld ti 1: n0v~;:theJ.ess tr..ere is probably 

wrongo.oing. 

QIJC!"T .:ON: Aren't ,ou conceding for "'.:he purpose of 

argument tha:: t.here was wronglo.ing? 

'1\[:Tr:RBROOJ<: le are co1ceding for the purpos · 

o' thjs ""'' ,,, 1ent: 1:hat it 11as actionable in sc,me way. 

thci':iht. 

(lUI;'' :.ON: And uls.J < violation of th? Fourth 

•~ sl,STERBROC K: 'l 1 e are con ·e 1 i 1g for. r,ur _ o. ., 

of this a::-,ru11,·I' - 8 It the q11:i.: i"' C? i,m I had i::> put <'ll my 



, l ; ). .. y·• < 1 e for tt 
,. i!: LUS.( _ ,e ;:ii:e I cot to c1·,,; qualification, is thac it i!.. 

< t Least \!Once!.vable that Co,1gresr ' power u;,tler l\.rticle I 

is only the po;•e;: to cr~,k and .1ot t.hc po~ er to t=e. So that 

for purposes of ti.is co-se, si1ce it clearly has the power to 

as.1', and Ser\l;.cemcr. 's ru,,d .:;av:; i.t 11as the -'Ower to ask, then 

J.. '10 quc o tion. 

. . ' l ._ I" • 0 

it's going to be necessary to J.itigate whether t1at's within 

the scope of 1\rt.~cle I, and t 1<1t is the reason for my 

qualificatio;1 'probably." 

I am sorry, it ha:, taken mu:::h too long to get the•e. 

Jl,_ m''.vN: I . 'ia ) 1 \ ery ·· ntc..r~::. ... .ing t..our. 

('IJL • r,:ON: I r. ; ... ,;; --broC"'k, be for~ to.,. concluv.e, 

, _> 111 ye cu '.:? ,)uc k tc Do ,11:.. -u 'IS~':.". It seeme<' to me on its 

i..:. \,c,.. 1 .t_ t t 'C x. ..lt youi 1 .s,un 

it.. "'>U d~ ~.in ii.she:d i: , ,::,r~ ,Y iefly, but wot.lo ·•o·.2 qo 

Loi & L 

, 1 !<"JU C: 

v ..,. n-,.,P E"rl r. J 1 1, ... ·c"" '"+-ct art's qJ.estion, disti 1 

it in two wa_,:;. C,ne 1s tua. · _, L u,1uerlying acti ,•ity in 

Dombrowski, in which Cc•.2nsel ,oun•ine engage(, t'1at. is, 

participatin<J in the 5t...ite -'l · d, 1 a , we thi I:, not an 

a ... ._ivit.Y r._ith5.r rcnr:es~• puwllr undc..,. 1\:ttic z I Con ;re,,; ,~s 

no legislat:i.v€, power to help Hat <i gathei: inf:n11a ion £0r 

~1 
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QU'..:.STION !avt. you by your cone .,ssion put l-lr. 

Sourwine's c>c-tions .i.n ·i:he same category as ~lr. Brick's action;? 

HR. El\STERBROOK: l'e think i,r. Sourwine's act:".ons 

are in th,:, cate9cry of dr. Ratli(f's act.ens here, that is, 

I S . , . • T. OU."C\·,7.tr")e :..... 1.Cl...c.c.,r ,J .... u l 
.J. 

.;;,we ua M:r.. RaLl i" F '" action .. 

Th2 econd ~hinq I r. Soi J.wine did •~• s then t,,ke 

over the doc.unents ~nd c"trry th2!!' , ck to the committee. In 

th.-,t t.1'.er~, 'lS .:i' -,:;_, ~, <. ,e.,ct ,1r J b,t, Claust i'l.'11.mitv. 

c-- '·'--:_ i.. )p ct '" 

position; ind2~d, .it's prob3.bly our strongest r:recedent. But 

that is the reason for it. 

t 1c law, isn't thc>:e a certa i '1 .:P.nnion between the holding 

, .: ' r" 'Jt:C"- ... ,~:- ----"' - --

.... ·l<.. 1..,~ ave c 1 ,.? :id 1. ~. , ,. l ·ct tha l'1t I t.h:.,k th1," 1 :i a t~n,icm 

cc rt.., t' 'r i!;i.:. 

'll ,r,~• ro J: r '1, o ~, • ~- rd Grav,). , id th t 

s>i ld l:.e in_ ,me '"C' l 

1 . ' • , ' of I l l .; --~ ...,.l,;l :,t l l -~. n"" 1ecy .. th-{ .. OJ...l.,.:y ~u .. , 

e;-,ucy out n .t..l< ral a :t ·t o.c .. n 0 a ... r to secu,:~ inf o:i::.1::. tio 1 

:. 



I 

C 

5PJ.Vl) ..... .l. . ,~,ofle ty. 

I-IR. E,'\3TE '<BROOK: '.-1.r. Justice lllii te, -~e acko1- led'}e 

that -chat's .-,hat ~he Gravel ca:;e ,,aid. l~e think ic was based 

on Kilbourn and on the portion o': Don,browski, the participat .. on 

in che raid, that v.ere not pro'.:ected by the Clause because 

it had a broader meaning, we think tr.at language is simply 

inconsis.:ent wit1. this Court's subsequent holding in 

Eastland v. Servi :::e.11en' s Fund_, and therefore 1,e would rely on 

Eastland rather t 1an on the dicta in that case. 

( U.3Si'IOK: l'r. r::ast 1ro.:ook, before you ,it dm n, 

: ' ,\ nc t quite cJ.,,.,:,:- on what the Government's f osi t Lor .i.s on 

w e-cl r 11e shoul 1 d'"ccide whether these complaints ..; cc te a 

c \i for relief .ga·.1s': cl, dcf~.1t"apt. 

R. E ">'l cK !ROOR We c:.id nc,t pr<,ser.t thai: quei;t..:.on 

c .. ior •i 
, 

n t < to d0cia,., · - • 

( U~ 'Tr • Vo•• d~~. ' i: r~iy, ir. ot le:t w.:irds, at all • .i.;,.:-> j. .. "" ..... , 

on -- you may raise 

event insufficie1t. 

below t.1.a t the comp lair t is ir any 

I' ~ -.:,,1.~'\; <lo nv• rely or.1. ;,:.L.e t!R. E\c:,'.I'BRtlROOI\: - ~-· .-~ -
main argllil\ents madE by Juii,1e 11llKey • 

MR. C.IIBF JUS'"IC'E dJRG,.:,R: Mr. E'l.sterbroo:!<-, we wi 1 

, 1_ >, yc,u f ... v, ni 1 e~ of' 1·t'lt<' r<.. e ill Cl ~r 

you, -riend s · i ,. , no , by ·h<o J · e ar.c unt. 
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s < 0 r. Chief Jus~ic . 

I CHIEP JUST CE DURGER: !Ir. St, vis, you may 

p::-oceed whenever you are ready. 
. 

ORT 1 i\RC'lJ l"'NT OF ''OPTO T ,' 71 JI.:, Otl 

Blml Ll" OF REPPOND~N·rs 

rm. S'Il\v:-s: Thank you ver_; r.n1c'1, M1:. Chief Justic.a, 

ncl embers oft Court. 

I bej_ieve tnat \.he rea,on 11y t.e intsrrogation or 

'r. F-i-t 0 rbrook has developecl as it did nJ1c 11hy t:he Government 

d -co r 0nC: l:c :,,m12 of tL cme .o l", 1z ·· _ lie! j s becau'l 

L ": f 1 a3 

staked out a rat.her extreme position and seeks an interpretation 

of the Speech or Debate Clause whic:1 is plainl.t unacceptable. 

But surpris:_ngly, t:1e Gove~_mvmt as 5.t develop·, its position 

ta,~es no accoi.nt of the fact c:tat ther:'? is ten3ion, t:J use 

, o~d ot r. L <; • <-e le u l L . , 

-, t C Li 1g ::o ·9 ~e3 ona '- j d J( .• ( nc 

" ' in ibu ,e. It' l a prohl ~l ,tic 

1 · ',h .ons it 

. i - . l.J... C } < e"l t t · 

( Jl~ -:ON: L vou s -, 

h r ;,_, t.lic! , i 0 t 

C u e i.:. 'l < e Ill, n<' 1. t'i 

fo_ relief? 

' ~l . ::.c 

i a 

r ·o~ .. ?f 

t lC Sc C 1.ill? 

,_ 10 :c lC'l ly 'l i 

' - a :cob le 

1. l ... l d j , a ai1 

r. s vi C?, ch~t -i 1 ,e 

t -e ie .:, "!II(! h O"' reb 

"' ~.n - s. teu a cla n 

M~. :;nAVIS: 'J.'h«t i.s the only questio_1 :hat the 
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C:, l l - .,.. l Pe :i .L J. 

QJ "ST.r J le don't pa,;s, the 1, on whet1er the 

complaint stated a cl,nm for relief. 

dispt1ted. In the motion papers there is only the question 

of immunity. 

Now, it isn't as if this problem has f i rst come 

before this Cour':: today or that the Government is writing on 

a cle1;n <Jlat~. The re?lity is t'1at the Court has 1lway!' 

..m:lerstood th,1l: ,rccis,,ly rcausc the sreech 0r debate 

i 11-11 • i.ty is cibso.,•1i;e, :.t is not to be so widely ·1anded out. 

it ic limii;ed ~-1 !'Cope and li11:'..ted to the kinds of acti\·itie< 

t,-· -: t ·pplie0• :o. Aid in ca!'~ afi:er case in ,,arious 

le~ i;. ge '"r nu .. a:. ens . 'mt cone, out is that the Speech or 

C, '_, . Cl u , ,1 p .. i. t t. " .::o.ce of leqislative activity 

C mg , rr .n ma nators mu:inq d)eeches, voting. ,oldin~ 

hearings 

('JZSTION: Committee reports, too? 

MR. S'rAVIS: Commi ttec reports, issuing subpoenas 

But i' doe~ 101: \'1[.lY to peripheral activities. There is a 

• ... i c vai:iet, ,f 1ct:i.vities Conqr'.'!ssmen tnd SenatJr, engage 

.:.n C hi: ') { Cv i' t u l ~rl, of co rse, Jne o. 

·o '.ln•1:;.at · 0.1, of th n. Ir. Lhief llu...;tice, '<S in 

yo lr c i io • c 1 r:. n t r ca. r which Sen ito Fr ~te:r: 

I ·a 'Tt pl' 0 • to all ·,att:rs in relition Cc nE to you ill ~'""· , - ?f> •· -~ -



tr t i · ty. 11 Pru uf c ,u ;e, the cnu,:t 'lelr:. 

-. la. t 'i:hc t w-, < n It. le case. 

Now, there i_s an :nporta ,t an::! a ra·.:her clear line 

wt· ci·, di. cin,u ishes t.h.i.s case fro 1 ::he c 1ses where speech or 

ieba;~ immW1ity should apply ,.nd 1-1hich is ra'i:lwr confusedly 

adc.:.:e3 5ed JY Nr. Ea1;1·a·::Jrcc'< i-hen he dea.1.s with the Dombrowski 

; 1se. r~11 r0 is a COP" t nt fc 1 m-1lation that: c;ays t1'at in the 

. 
-·-- ,..__ ... e----- ____ ,.,. ............... -r-----·- - ..., ---'I:'----- ..... ~""' -4 Is ................. ____ _ 

and the person who was served with che subpoena responded by 

delivering the docUMents, and tne .:.ouri: approvE!d that process. 

The crucial fact hE•re is thnt the action complaine.i 

of occurred wi t.,ou'i: benefit cl ,my »ubpoena 1-1h<1tsoever. 

Q l't- • 

J. 't' ·. 

parers. 

C iTl l. T·"a .... c. .. f ....... i . .l.· .c•e,_.,,,.J n .. what? tfrat 

' \, .s: I am alk.:."1<' .bo -~ the ki1g of 

~ding of , 11 t se p,lp Jrs, tt e o-; nging 

o L .;h 1 n . , h '-' j i; t,i r. , r c of • 1 t'lii compl 

t e 

r!R '"S T"e iriit:ial ad: 1 as t:ie receipt of the •"'-.vJ.: • 

m.,E3'[I0N· Receivir g t'.:1-m fro~ the £ tate an1:ho..:iti 

MJ;.. ,TAV ..:s: l\.ctuaJ.ly goinq down to Pikevi..le, 
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pap •r,· f ... orn the c te o fie i 1 , , ir,specc:ing all tJ- e 

papers that '1ad b"en seized, doir,g this and briaging them back 

to Hashington k;iouing -- knowing -- that the plaintiffs had 

gone to cour: to obtain the ::~turn of their papers and the 

court had ag::ced t:hat they we,:e entitled to the return of 

their papers and J- ad given a '::a:"el•-np:.ng" ordzr only to gi-Jc 

ar, opportuni :y .:c, a ~peal if h chose. 

QUES"JC.N: Mr. Sta ris, are /OU conceding w,1en yo 1 

0 :nph:'l•Ji.z_ t:hc cdti::al ..:ac_ :1a.t i[ Se:1at:or .•c~lelJan had 

.:. ·a·oe.rs, and r r u n ,:o t 1at n,,po - 1a they had be«!n ':u•: cc 

, ,.,. to ri .k, r •· i :: l 1. m , 2 l I: <"'OP .i. , - nd t. ,ken them bad 

• < 

MR. S'11\VIS: Well, I an- noc at all :;ur.e of that. 

Qt;I.STTON: You sni.d it. W'lS ,l critic1l fact. 

MR. ST11v:;:s: Excuse me. r. know tha: Eastland v. 

Servicem<'n' f. Ft nd i; c'l irapo ·,:ant arg.une t for th2 ,;uqgestior --- ------· 
'U • } 'lg 

C'o .~'L. ,. \,.<. ·r ef.fcc - hai.;.; 

h • t ,., , ,-·t- •·r, I cl noc. i.1 .e :fE rEc I it!\ a'· 

-.: n "l s·.:'.t 2g . "t t e ,.r, 

0 Eb 'IO l r .i r t a 1~•t i c 2'>01. ,; !'>, t th~ 

(.(., 1 o a c J; 1, ;; to n do n-, '-' er <' d e·. s in 

u c,on : mpt cit-a Lion .. 
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! R. 1 T That's C t • ~o c"dit-ay 

any th." ng as t::> what co·.ild be done to f revert Ratl i ff from 

turning over the iocuments by a sujt agai nst Ratliff, which ~s 

the s,;_me thj.ng as \;hat we did after Rc.tliff wi;s served with 

a subpoena. I t1i1 .k it's importa'lt to understand that after 

the J.cts 1·1hich w;; are deal:i.ng with here, the Senator did issne 

a suopoena, tne suopoena was servect on Hatl i:t:t. We tnen suect 

Ratliff to preveil-c: his complying with the subpoena, and we 

succeeded in the .3ixth Circuit. So that --

QU:e!STION: llut the case I am hypothesizing is one 

i 'l which perhaps you d:'.dn' t find out about the subpoena, the 

"en r :;us~ 3:'..Jl d c.1 subponna "Ind Briel to--k it dowr.. to 

.l~ fend sa:., 'T rn ov~: the dcctmc1ts," snd he had done ·o. 

ou1.d you cone de tha, . .ii :nunity woJld a;:ply? 

,. l:;t \iIS: u.1 no; so sure. I am not so sure 

.it. 1, ;) 1 con, n 1 '\nn .. so tl at e w3.:-e kept 

e r,f it, 

F' ,:~t I t .,,, :"1t~ ,.... ... the ~at~.i•'=-1; was served 

P. ... ::,,.,., ,,c --

QUEST 'ON: Ti1en y')u are becking off from the 

po;;ition that t1e subpoena is critical. That ' s .ihat I am 

as'cing. 

a. "" \ IS: Hell, nc;, I 'rn not, sir,, may I 

""'1 1 .... t. ' 
, e yi 

Cc , no •r JJ ent Olt rn,~r;; her is 
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suL-oena, I t•1-.n;: the pr0b). _r ;.,8 :o .;;• a litt1e hit more. 

difficult. I thial. thac· Servicemen's ihmd left open the 

possibility that the Servicemen's Fur.d c ould assume the bank 

to en:io~ '1 them fcom responding t~ a si.;bpoena. 

n e the question ;)f ,,".lat would happen --

Yo u are posing 

QU.3STION': lie are just concerned here with the 

J:abi:ity o<' :he Senator and his '!'de, not \lit'1 w1at could 

have been don? b r way of stoppin:1 ,1i , .• 

AR. STAVIS: '!'hat I s riqht .• 

QJ ~ST.~o .. : i 1C C' you -~ 1ol', so:metirres committees 

p -oc_ '-' by 

. ...... ___ ..._ ........... ,. __ __ ,... 

·- 1 ..... ,_-' 

, . _ ____ ._ __ --
~i-e a zc=~l letter. 

. -. . " ' 

would like to se,~ these docurr.e;1ts," o.nd say, '·I ' m with such 

a let'.::er," he coulc. have gon€ down. Kould he be in as stronq 

a position as if 1c. had a sul:poena? 

~,R. Sl-.l\vIS: \'/el:., .::h<lt mi~·ht ilOt l:e very much 

,i.ff ·e.r f? ..i:r. a ;, bpoena. 

'!h L a th1t 1n .c.L ;'nc' 0. _..., tr:i ... t1e p~oc~ce 

0f tt , u',rc.en 1 -"l''i.: qiv€s yo;i l:;i i~ fo · lit'gatirg, 

Ci V . you l ba..: i J c,r ; ~ig ti lC • 

! I<. ST ,\ • ..; : In • Er lie_ ,(..n '> FPnd i.hc mi~ .1t '1. ·~ 

· , to the b-,nk ,ind asked to see the records, and we ,us,: gone -



do1 ' now anvth.-ng abou':. t l n T t'1ink there i; another 

quest.ion as to ,,1hcther or .... ot the taking of those records 

constitutes some kind of an invasion of rights of the Fourth 

Amendment, the p:::-.vacy rights, or whatever it is. And I am 

not prepared to answer that q.iestion. I am prepared, however, 

to say that where there was 1::> subpoena, where there was no 

process at al:-. am-\ a congres3 i.onaJ. employee or a Congressman 

or a Senator jus1: proceeds on his own allegedly to engage in 

investigative act:.vity, then you get exac'.:ly the kind of 

quc>st:.ons th-.1t m,:e p·.,.t bv c. Jur,tice st ,art aid some of t., c 

otherr, -·-

0UEST·:oN: So you, subr•i ssion must be that unless 

v ou , re :::aJ.kinq ,!' •out ;; commi ctcc J- ._a ring or a s·.1bpoena, just 

invc tig tio·1 gen rall} in t 1 f:i.cld just .i..;n' t 'ln essential 

l .. cf l~ leg '_c .l'.!t.i.vc p.co...,;e ""if'. 

·,.v J.. 

.... "I .. )"'· ., .l I ..; .Ci l 

investigators r.rnst o'.Jey the law. 

M.:L S'.~i\VIS: That's right. 

QUESTION: I' nether: it's a law of ti:-es.,;,ar:s or 

5.s a law o.c ~he Cons Li tution • 

.. i \,.. s. 

t.H · .,, l~- Ul () t.l ;::i, .. tl; ~~br11<1, ye l 

· L · " ,ch , - D bate .' au ·e , VC to C l..L ... t.110. :: .• e ..:r C ...> - .. 

OJJ~S ,, (ON, soi' · h" FB, n' dcir,g writ t nro,·ecu .,;, 
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" ' tr , . 
... 

l 1J. ><;; yo 1 circu ,.:,ribc the ;,reas of -ictivity to 

\ 1ich you af :on..! . "I ·iuni ty, ,0 1 h,1vc Jiuil t un a rather l:ir<;e 

r,ur llcr of people no have th~ pm,er to snoon aro.1n<.l and !:>re:,! 

tile lall, cncqq .. n 'I , idc ra:1qe of "\cti\,ities. Ancl just 

efJcct for 

Jucliciar, •uu. -ct •. e ·aioht C·:1.<te tc break into t 1e hom1os o( Lorn· 

' Judges to ri,a 0111: --

Is there sone distinction between 

5cnator McClellan here and the aides? 

r n. ,"/\VIS. ·Jot . .1t all.. not since th,. ,,,;avel c'ls .. 

I Lhink t 1c ave case m;:icl<' it c~.c .1r th 1t t ey we ·e both or - --
t I,_· _J -

J . . 1 • i V< 1 ' r l t t 

r ' 1~ f tM t ~p ·cl r er _l lU ' J. -
C 1 r l ( t:er l l. -, " no ic ... )} 0 'a 

F ~a h .... le ' i. lt' lty y d 

R. V ., _ , 10 

{' :, ,, } . - l<. l s. I ;. 1 "-., ,r ... C' n 

brotwr 1.'hit~ I ~1cught. that .,,u:; 1recis0ly wl11'-: Ol ,;al. 

,J.,·rt: ti1c,uc h : , > ust ~a• l tint irv i. 

tion isn • t , it'1: 1 the lcni• l ,t ~v 1 l!ll ty, ·iel-t invc,t " l 



' 
M. :r1 T~• T1at is t1c c·.1t the point that 

J · r:. n,a)dnq is not that the im~1u'1ii:y appiies on:,.y to lost 

rights. 'l'hc point that I'm making is that the immunity 

doesn't apply to lllere general investiqatory acts. That ' s the 

point I ar1 making, that you have to define the natu re of the 

activities we .;1re dealing with. Now, if we are dealinq with 

general investigatory conduct, .:he ceneral investigatory 

con<lt.c doe~ n:>t ; u:ry lli t1' it :in inJm r ity. 

I 'lm di.:::tingt•,i.sh'.ng there ~•hat. may happen if you 

tJUE3~'I" ,: How can you scp.:,rai:e the clai;:i for 

,·~liP.f fror:, t'l.e aJ olutP ir,1rnuP.ity hert>, the \•,ay you and your 

'"'Pl, "'' t and e,,er ,oc v t'1e court of 1.pptc!als purported ':o l >" 

S" ~,!TS. I a<''1' t thi:r-k it WnS <:(Lite separa'(;erl 

( ,, us thni.. 

i1e recognized, w i t1. Judqe Leven chal, U·.a t the Speec 1 or 

Debate Clause imr1unity uould rot apply to unlm· ful acts, and 

he then n•:oceeled to u,1alyze it 'lnd s,.y, Was tr.ere an unlm,ful 

ac: conmi ttcd? lie t ecider..l ti;: t there ~,a~n • t. The Government 

' Jl Jt., r ::, ·- ,_ i:io,.. • -

(' ES' ... , ) '. ,T 1dgc J vant.' 1 ·:..00, + . 1< .l h, d_• ~Cl.&.')._ e-... 

,I C • Tia~ ~$ r o+- the .nal::, t .cc l 2ppro cl . . 
:. lC: U he. V( ta' n. rr. 10 (; 

-n s k ' c ch r ct- cf ~h, .ct'"' 

to uhici1 un l ffort -~ .J i 1c mi o.e L..w.,.u1 7.C J. i.,nd s.;r. 



1 'l 

.I C .c · il \ .. vc 1ct ivity. 

I su1 se a Senato? c;;.n ;c: u,-, on the floot o - tie 

~enate anc: m;; ke a speech and ay al yt11:· n; 

t~1e floor of the Sen, te, c,ossibly eve 1 

anything -·- on 

OUESTION. 0'1, the claiP, in GraveJ. said the Senator 

committed a cri:ne in relee,sii.9 materici:Ls and he ~-as irnMunized. 

~-,r. S'I.AV:rn: That ~- rid:,t .".n tl1e C0'11'1itte<> h"1rirJ. 

That's the point. If he is naking a .;peech on the floor, 

conducting himself in a committee hearinq, I suppose he cannot 

,be comrni ttinc a criminal act, or he can't be hc~ld for a 

c:~iminal act, nor for a civiJ. liabili::y. I don't think there 

i 

.-.-:i :"t:; ... .;,. i.: i~ precisely beca,.,~~ 

ir - · .L1 ,r f•><tr•nie immun' .. y, q m-1 ~x~r,•me immunity, 

.1.at 01' t. ti I e n ver eare::11. :o ;a:1 on .. y for c:ha,: bu.: 

Jt f;) o;:her ..:h' ncrs. p_r(nct e:,,amnle i, 1:i..bourn v. Tnor _1 or.. 

·0<:. i unity for vo':ii., er t e -esoluti,,r- which ordere 

) 

,nt at fm• to arre ,"L- ti i 11111. 

t" la_ 

•J "\t <'1 1ld you ,av if a Senator re ·eivE 

t" i:el ,1 nt 1e tho gl .:., t,:, h. 

ma};e him er ·.minc.lly liable, ·· don't. t'1ink. 

rm. S'IJ\VTS: I wou .cl think it would. 

QUES'l'JON: Why is .hat? 

m. S'l v s: Becau ;e T do 1nt think ti at t.J1 



Ml 

QlhSlIOI o , I ,; t it's ~v · tle 1ce. , ay it IS 

written out, it's a writing U.at is very relevant to the 

legislative process, antl he received it:. The only thing is i: 

w,1s stolen. 

f 1R. <;TAvi:c;: I wou) d arone that no matter how 

n l<>vant, that the process of rzcei ving ..!Vi de nee -- and th? t' , 

the po! >:1t: I a,~ cry· nq to m:1ke clea,: 

hav ·.n<_i i.. brcught ou c at a '1e2 r incr. 

~s dist.ir.g\lished from 

t 

OLJ:;S'I"IOll· Then hc-1· if 'l Senator subpoenaed som~ 

-itin fS in the ln.n lr o" somE'l o:J.y ::ind th y just tappen to be 

1m. STAV:.s· dot if it ,.; s clo,1e i'l response to a 

o.J\,U,Jt.JVC.UQ • 

I think there is a point a: which you have to draw 

some kind of a line to protect the comnittee pi·ocesses by 

s ubpoe , 'l • 

OL'ESTION: Nhat about the letter that '·Ir. ,Justice 

"~, 1 nt cncc t lrl..., is r <_j,tc.1 1 

t_ u d .h :. .. -:, . 12. 

r:,p,y ra or .I e pur ,o ,es of t 1e Sn.ech 'J'" r ebdi.::e 1 2-. 

{. !...~'l'l'V S: I \vOl .d ;; no-· 

QULf-"I N: in y '"lO -

"'ill. ss PVIS \' t' (' ~a3 'l s u , 
J st 

cubp < t ? i l m.:itc - 0 L .I.' 1 uy " f"'"ll;l 

a•1.hority. \ al-'>r ,. ~f: 



T,S''·oN·. l 11 lt' 0 l i· i - , 1 e _.; r o t 11 _ .:1.n, corning fror 

a commit';ee is rn<:rely a poli~3 subpoena, isn't i-i:? 

M1~. S"'AVIS: llelJ., it nay not be. It may very we~_l 

be that the committee does no-:c have tha p01·1er ,:,f subpoena 

in a narticulctr c~.s". I m"~n 1.· f the s te t·n ht th t - - ~'"" , ena oug -- a 

is clone by resolution. 

QUI:STTON: hhat if the committee is3ues a subpoena, 

is that subject to a challcmqe as bein:J unlawful? 

re.;olut.ion? 

IH. S'.i'lNIS: I bel i.eve it is. It's certainly 

OUES'.1.'ION: If the committee has autho!~ized it by 

/ 01L S'J.'i'VIS · \Ie) .. c t.here have been an infinite 

':l ber of cabcs l E fo:ce this C )lirt I here the validity o" a 

)J o 0 na 11 s b 'r s..ihject •-O question. An .i.ndividual obviom,ly 

· n refu..:e co 01, ,::.1, >1.i .h ;c, '> 1bpoe-nu a 1d then ca 1 litigate 

•,.r liu1 tv 

C 'r- ·o t:>o. And in tl is casC' 

) (" ' tP ' 

subpoena. 

QUI:ST_ ON: Suppose the gentleman do·.m in Kentucky 

in;tead c~ hancl.ino this mate::-Lal to !Ir. Brick :1ad 11rapped it 

U? in a r- acka<'e «rd mailed i to the c'"ia irman -1f the cornmi t _ee 

· h ingt , 1 , a r rcce vc __ , o ,e 1c. J n d · 11 

th~ utter t'1~nc-. '•1 t wou .c. Ot\ .a:i a 1· -
., 

M~. S" t1IS: \Tell, there are t110 ,;u s~ions cJl t 



u t ,, 
·1 :'.. < ct to , old OP t'> kt 

M ri 11? I, al<,c nu~t realize how t,1:_5 mat r:'.al had be •n 

... 1in ... "-I.. · at' "' " J ti 01. • '-' ; ,a r Lr no:. '·hat ns · r 

unlawfi.:.l ct. 

Tl e seco •c ,1uesticr is --

('LESrION: You wo• l.dn't .uqcre tit's an unla-,--uJ 

ct to ormn you· .. l. 

r •• E V. No, btt i ... rniqht 1ell l>ia: :m unlav.::ul 

< ct co holt. -,nt 'l '; i l h 'c:h you k.1cw yoi. w~ re: in no way 

'tc:n .,_.1, tl o. It ' , < cl'. fc r 1 ·: ( u ,t ·.on from wl at actually 

nappened here. 

But the seco:-id aueition is, is the receipt of that 

material - · "nd tha!: 's the er: l:.ical quostion to put 

'Tl r~ recei')•. cf tta_ rnateri 1 subject to imr-.uni.ty? 

,, •-Sl'ION I; it , I y dif fe:.cn<. whether it 

C E n -'- Oc ( . t .., 
, 

.:.s 

i V No E'U qc,,t (1 .n .he light . 

C r I - ' - 1q 1: S l etvlt,e.,., t.ne t 

is the 

) " 
o. 

<> J. , < u ir : t L -:ci~ t r,f r 'ltC; ., 

en n E "tr i,:. - no· tne 

o· t . ,~ iv 

s t J . , t , ir t'l t 

w Yr • •n , ...... , I ~+- \.,. - t-n 

tl • t wn • , "'ng he Con .-.-.t •tion? 1c co:ce:, ar .n ,. ., • ·•• 

! F. 1AV' ": No, 91 it;:; the c;ontra-y becau-;e 



issue is? 
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)( <, I C I • <' • t l a 1.i.nq of core? 

lll,. '''!'"V rs ·. I th . k th cl _,- - :.n - ut · 1e cases -·· 

QUESTION. Can you and I agree as to \That the core 

MR. STAVIS: I think we can, I think we can agree. 

QUESTION: I doubt it. 

Mn. STl\VIS: We suqgest. 

(lULSTION: Do you J.nm•• why? we are both lawyers. 

(Lan hte::.) 

If •• [:'J.1\VIS: L<2': n . make a ::-easonab.Le try at it, 

1r. ;Justice , ,arshe. l L. 

The · nguage of tr.<' Con. ti tution, o ': coi.,.rse, is 

only , et"'"'h end cehate. Now, the cusc., l1ave hclc that: it 

tr-at i: include•; ,otinq, .• t 

0 r b :,,, 1 ) ' . irch > ·.,:s.x, nc · of subpoeria·. 

< C" :) , <j-

f!"om the cases tha i:. have beer decided, and tho:;e are the kinds 

oJ: thi ·-.gs th t have been deci,'ed ur,on. Issuance of reports 

bv com:ni~tees is another. 

n0 case -- has held :hat it inclh<lc. 

J ~f .• ' \I c - th . 

.. ,~ ~t:ilncs or no:ri· lat·1.Eulnesc:; 

c nI" ) t bE t,1 t" · t of 1hethcr or no:: .i.rununi 1..Y apr,lj es, we 

•. ~>nclud tt t 10 c., ' 

.i..nvc.,i.:i.gativ activ <:v gene ·c .. ly ,:, a1 U"lO•-fin•d m,tu c oth r 
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')\;ES"1·c N •• llh · 'e . t ' t' . · ' · o u •~-~'\., \Tl<' 1er i s J. 1vtost:i.ga::1ve 

or noi:? 

llR. S'T'AVIS: l'leJ.1. that's -·-

()!JBS'tION: I mean we've g :,t core and now we've 

got investig«tive. !'le will hcive about 18 more by the tir.1e you 

qe-t: th 1=01:.gh. 

l1L. ST JI VIS: Well, I C'"n 't have to decide that, 

but that's what tbese people constantly -::la.irn. 

QUES1'ICN No, no. We have to aecide tbat, 

MR. STAVIS: 'l'hat't right. 

QUESTION: That's Hhy you ar.e going to hand it over, 

hand it over all .,rapped up in a ti<Jh:: little ball named 

< r~. 

'I'. ,''IAV:CS. \"ell, it's the b si::, ord 

l')lfEST (C l. And ,h~.! lee.Ve it •1ith Uu. 

"I .. .. 'rAV:"S: I' .. 'r; iJ1e be("'t t10:d -~ha'~ r am ubJe to 

r,c 1 t y.' r g t;c d •fin h< , I think :.s 'Che r,n: e of 

V i .i t at t Cc 'le, S'ti· 'lr,a included v ithin the 

r , l 1 ti o '1 c:. · o . i . .; 1 Cnn Jr s. me ,1 ancl 

C • -,-,-1. • -· ' . , ·~ 7. 

include distribution of repori.s. '.Ina's.: is che t!ssence of 

DoE, v. McMilJar,. It cl arly coesn' t include inpressing a 

cons ti tue,1t 'E position on ar , .d:ninist::ative agency. •rr at' s 

Unj~ St;,te< v. Jo:inson. It certainly doesn' i: include takil', 



, 

T"" - .... , ·-., r. 

So that the Court J,as been :rying to do its best 

to develop the meaning of the term "co,~e." And I think that 

the Court has said _;_n Dombrow~:ki, i·'l Gravel, it has said in 

both those cases that it does not include gene:~al investigatory 

011t lhat what !Ir. Ea terbr00.k said ,bout Dombro•,·sk> is si.mpl} 

.tn con ·1ict ,,·i th the r ~cord. 

n ... ·• EastHrbrook S<l: d that :he Dombrow~ki case is 

'diffec·m-~ f:o:·om P·' s beceiuse t! ere ;: ,.1 tr.it r. Som v1ine was 

·::·\ing to :1c ,2~ co 1 l riut the! St, tc os"ficia:.:c of 

. i~ r'li r;, and he va~ act.,_ng not 

t<' asc · ::;t. '.n a E'enate ir.v ,r,, r-atior but +:o a:c.s:.st in enforcem?n : 

or a :,-c:a-c:e .1.aw. 

QUESl'ION But yoL sny since Gravel you can no 

longer distinguish betwC?en a 1 e,1a'cor and his a:.de. 

MR. fTAV::s: That' i righ'c. 

Ol'FSl'ION: So sho• J.dn' 'c Dombrowski v. East~.and, 

h t. d 1' t e '1Eir Sena ·nr 'a J a • 4 • ve L 0 c lic.b ,;, r 

n 

r- • ~·r,v 2: Ho, ro. The .. ssue in Do, b:t,::,;:,k~ v. 

< , , ,-::_~, r.' ct i. w ... '.1 vE.:y di~ r '111: r-rm tl is case, wao; 

I< t ': 1e ·e ·I e 5.c, its me. c.. E. 1 motim C, ' ! ·unary ju 'P" 

he at t : 0 t r . ·1 I U cf J. l l s~ - '. 

AnC' thc~e '"""'nator ... ··• nd I t Pl i: d. .. , po,it. n itt. ;cv(\ 1 
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ff"a~ ·t~ •· ic, sa·d, I l1, n~thing ~o do 1,i~ tl is whatsoever.' 

And the court. accepted that position and ap,reed that on the 

motion for summary judgment, l:ecause there was no substantial 

issue of fact, there is no basis for holding the Senator in . 

QUE"'TIOJ\l• You sar !'c~';row 0 k::. v. Eastland didn't 

even involve Speech or Debate Clause in~unity . 

!IR. STAVIS: No, sir . I t di<l involve the claim of 

speech or debate immunity, but the Senator said, "I wasn't 

involved." 

QUESTION: So it didn't turn on the Speech or 

Debate Clause immunity. 

HR. ST\VIS: It didn't. 

QUEST IO.~: If he wa,rn' c invoJ ved, he aidn ' . J'eed 

sp~0ch or debotc l rnunity. 

HR. STA\"IS: As to Sou·1ine, he an _ _'UBd sper.ch 

d lDtc lm iv 1i t:, bu the co,.1··t ''ot nd that th3re l'las a 

· ··y.ble. .i sue o' f'"1ct ,,d that -~he ~reech or debate imml!lity 

toul rot p ~tect ~i. 

' (' 

NR. ST'\VIS: That's right. It did not protect him 

in the ki1 d of co,1<luct in ,,,11ic'l he engaged. 

QUESfIO~: After Grave_ it wouldn't protect 

Eastland eith~-. 

-R •. :,· •• -. 5: That's ri1a if t1e··e , ; 11 b ·is 

for holclin ,;1::~1 md ir. Bi.;t '., ~tla1d 11.:, not 1e d in 1n 



a '=act i.lc:. cont l.t alio:'1 

I". 1lt" 1bro11sl:i, in the lonq run it was 

Sourwine was on his own, he i1adn' t :JCe,1 ordered to do it or 

i.l.Ltt:hvr izetl to do it. 

HR. S'I'AVIS: '1'ha l: r· ri<Jht. nut he .;L.11 claimed 

.i,,eech aml del.>ate irnr.,unit,r, and the Courc held speech and 

<kL 1 tc immuni t.y coto • i:ot tc::tencJ to th? kind of conduct c'1cirgcd. 

\/ lat Sour1,:t::.1c hut" ~o:1c 

l1I-. ~;fl" VIJ liE \7ould.r, 1 t. JJ3 1 :U'.lUllC ·1i.nself. 

C'!Jf'.S"J ON: Yer;. 

rm. STl'VIS: I don't tl'l.nk there is any question 

about it after Gn:.vcl. 

B•1t ,:he: lOint that I uas pr-~ssinq 0.1 !)0111l'ro.:.~s_k~, 

because I re .. 11'! t.hink it's t'1e crL::ic:11 case, it's t·1e case 

on ,·Ihich tnis ell t.irns, is _ \Ce Gc,verrunent wan~s to get 

l\ld. fror Jlct t1~y V"EY'e 10: J erFcr.1i i.r 

i\n I' 

, I ir.._ctl v c.:0,.-1 .... a v d; re tl. cnnt.1.1.ry ~o \/Lat the 

,01 "'l .!nt :-, .. 

1 3. ... cu .. ,,i.,1 :It. \o a!i c j, 'J01,Hll 

,;,u c ;n~ E 1 1d ,, . t. · 1, 111 e ·-- .. c ut on 

;n. ,rt·i,r'!,\ ; , -fr, 1 -w 11l insi le" 

th:it that.• s what. he w<.1s doiP<J. 1\nd thir Court in (~r~'\~el whc1 



f( J J r ~cifi,; 1lly 'chat he 

tas ~c rching an.. r iZl.ll<J m.:iccri;;il !· rrcparation for a :·cuato 

com-•ittce hearing. 

So :)o'..lu :owsJd. is in all Fours with this case. 

' 

contrary to wnat .ir. Easterbrook has said, and Dombrowski hol s 

thnt kind of acti1.Lty -- that ,._::_ml of activity -- just is not 

un<le;r the Si,ee,;h or Debate Clause. 

>UI.:S'l'IOll: Suppose when '!r. Lrick 1·1as in the hotel 

rooc1 and the local rrosccutor b.:ouqht the napers over to him, 

rJric,- ' d \,it 1 h ··1 a n~uspa ,e:c re )O '-~r le had brourJht along 

f ~·on n- "him to 1 o~ I ew YorL or .;o ewhere, an<l, of coc1rse, the 

Pi:c~ •• l'.,:iEnc'r•c.•nt <1,~ n't inhi'>it ti1a~ ~econd nar, would his act 

i.n r ·- ·iVl.ll<J t 105" J e ln Ul la\.fUl act? 

1r !L ,;_5: '1' 1c nu•,. pu ,er re ·orter? It mic]'1t 

,' y \ · 11 ,8. • IL ,< HP r~, c> f -ei 1ll , ha 1 been un_a\•. full v 

-- • • ..,!(... 

rm. STl\vIS: /tight be. 

(?l,l::S'[ IO ! : You say it is an unlawful act for ' r. 

Dr ick to .rec~ i Ve:? t. -iem. 

••1 -'I'l\vlS: •·tr. B1ic::k ir ceri:ainly suhjcc,. tc. tho 

C:o, ;t ~U · .... ') l l.' .L .. , a ,;,co.era) .. 1 ,1 'cc . '\r L 1c thcr. er nc:-t 

L LS 1 T(J I I'"' '1C- t l 1P<J ,bou~ ~1 con•t'tutiori 

a: ·on no I' - 1 k · n r a c u t , t yo 1 "c. ' i: f c. c , te,, 

an 1nlnw. 1 c::: und<•r State l, w, in :he e 1rly ), rt o c 'c.,..i 

' 



- C t l 1 • 

S.i',~\11..._. I u:!. - n t : 1ink I ra •,. lt t,lC point 

i.s taat if the docwnent." hact bcen unlawfully seize! and a 

newf..t 'tper r·,,Jorte;; tal:es cus to<ly of these docunents, t 1ere r1 y 

very well J.,e a violab.on of t.1c local State J.a1-1 because the 

documents in cifect were stol~n. 

J-1·,: chat's no\: tin T-'ourt11 /\mcnc1!'1ent L;sue to ,,.hie 

you re rc::_rrinq o ,viou3l •• '.':'11e 1°ourth Am0ndnent doesn't 

apply 'co a p,:-;;_val;p person. 3ll\: llr. Erick 1-1;:is not a private 

, person and t'1e -.-,our th l'.men<l.ne it does apply to him. I don't 

OIJEST:CON: In any ·,vent, it's conceded, at least 

for the .,urposes of this ar<p1nent, Ly the Gover11r1ert that the,rc, 

wa., a FourL 1 J,n,eudn:unt viola: ·.en here. 

Th· t . C( - 7 ,ct . . ~l1...., c' ; eorrcr t. rt 

\., K ',: eel t.lc.l: 

'lov --

Ef J , ~. ct:a· is, .i.Ct: me 1.nt~r~·u t ,.,itl sor.ie-

t l. 1 yb yo~ , v 

C l t ca t-. r l 

.......... (" .. ; ' ' 

the ::;ource of the P•Jntagon Pa ,e:r:s. 

lllt. S'lAVIS. That ; correct. 

(1Ul',[TICN: ,la~n' t .:hat. a ,10.ldinrr 

I.I 

and th1t, I 



5) 
, 

' - ' l ., a_;·.~ v-i v by '...!'le 

Ynn h r,.,. 1 .... ,1 

holtling that informal information-gathering is not a legislativ<i 

act? I ask '.'OU that because :: kind of hope ,Ir. Easterbrook 

1-1ill qive us the ot·1er side of' it. 

MR, S1'1\VIS: I do arque that in our brief. Je 

OUES·,:co : \,hy do y,,u nc::"-' to cite a.1yi:hing el,;e? 

Yo .l have qot z. 1ur g argmue.1t. \·/hy isn't that the complete 

,ar1~;wcr to th~ wnole case? 

JIR. S'li'VIf,: i·~el ,_ ( I a';r ' ~-,:.. tll yet:.. 

(I,auqJ- t er.) 

QUI:S':rl N. If i·c z so cL '1.:-, it's s :ranqe to me 

t .at y:,u 1ivci it ~uch li_t • ,r,pi a~i.i. rrat's why I'm sort 

U.&. --

11,i. STAVIS: The 1·,!as0 .. ,. ,1ave given mo:ce 

emphasis on Dombrowski v. F.as:land is be::ause it's a closer 

ca:;e to this in tc. rmn of fnc<: so far as r kno,1. The story 

of Dombrowsk ·. ". r as'cland, ,1h.'.ch i.. as a tlississ .ippi story, and 

t- • the OT'ly · 1 s t •'l:: I '"'10'/ ,f uhere 'l 

, . con1ui i..: • '"-- c r i." 1y co r :! •. :~ i n ll ..:.0 1i :,.,.r ; underb, .. ,ok to 

c., _ in th r, •• c. o: act iv.:.: .c. ·rl 'lt weL·e Ecna 1q cl in hE"'"c> 

•h '<'S c,f· c..~ .. ve.• to ta:e c·;~ d,,~~l'\,nt:<• 1 "thott. ---

our:rm 



l .. u i -i c j • • lC :o 

. ' ' ... 

It• s the nzt .ure of th<. activity 1-·hich ".lu~t 

determine whethe• t'1e Clause <.1pplies, it seems to me . Part 

of your argunent, it seems to me, should be informal inforna-

tion-<Jathering i$ not a legis .. ati ve act. 

OUESTIC'N: Tr.at' s uhat ::m ,1r1ued ear:.ier . 

()UESTION: You argued that earlier :o some extent. 

I-In. STAVIS: I saJ.tl -- I didn • t ci :e the Grava! 

,ca~;e, because --

0UESrICll: 

tlrnt deals 1-1i th the question. 

II~. S'TJ\V S· t•/elJ. Domlrvl ;Ji ,,. 1;a••t}.::n:!, too, l!r. 

~r lb tlc.-: Stev ns . I': do s, •·", 11:, , 0ecms ;e that wac also 

1 'o;_"f\1c t:i on- theri~1g a..::tivit.j . 

"l '"f rrc ,1: Ir. < tci.vis, vr n y )U 1 l '- ;,bout ti,~ 

c -~C" o l\;.'Ji l 1t.;Ve -·c-t;.vi.-:y is t re scrne rJ.i •"ferencc between 

0 tS "l ~-- inc on be!tal f of a 

.Ol U i - - ... · 1 'L'1· to·· :i.cti .C' by 1,ir ,z f, "C a ._ inc, .. _ 

T • ,. r . 

I dc,n • t 4..hink t-r t 

a c:01ru,1ittee chairman ac 1uires any r,ore bununity than an 

ordinary Sen;:. tor. 

()1.,LSTIC I: f ~t, 15~. uminc; t:1c 1otu:·c and Senat.~ act 

rnuc.il mo:':"'~ th .. :curri cor-u1it:i.:.8e.s :h"'r t. lt?' d-, -- I n t c.1 , 'lP. 



COFJ\J. t ':<' )arc fror t1e votes oF 

the members on _·1e bills befo::e the 1. 

!IR. S'I'AVIS : There isn't any doubt that that's the 

case, but I do not think that there is a distinction in the 

extent of inni.nit.y. i\li. we 21:c d a.licig vitl, here, reall r, 

tne only rea]. quEstic:1, Mr. J1tstice Rem ;uis-c, is \o•hat kinds 

of activitie., doec, ~he imnun .• :y .:..nply to. 

VUES'..JvN: rhat's e;,act y w·1.i I a"'kerl you that 

q ~·tion. 

ll.l. S'll\VI:,. It .1«:' very w .'! 11 be th,1t a chair.:ian c,f 

a corrrnittee ,:,r.q11~• s i.n •ore cormnitt.~e activici,~s than a 

garden v lriet·y S,:,1 a':or. Anu .o thut -,:<tent '1c would be i1ore 

involved with questions of immunity in connect.~on 1•1ith 

Senate corunittee activities. But it's not a q::eater immunity. 

That's all I m sa.yinq. 'Ihis :'.rrunU11 i~Y is cornpletE, if it <1ppliei, 

And that's why i:l.c Court har; been so ::hary about what im.,unitl' 

i, to apply i:c•. 

I c.. cp:~ :l', t Gr 1 .i.s d · ~00< i ' e. hnc w · ·:1 L11at 

, oul 1 l' kc t.o cc.n,;lud 1~v a.:gum 1 . .1nless .hc>rt ere anv 

f r qu .dLionF. 

N • CI IE O JU6TICI, . ,lJilC'lP.: l'c • i~l ·enu e at 

1 o· •loc, for l'.c. Ea t'c?rb,:ool- " lEbt t_ ' 

)I Jl t. 2 cori, -.:1~ o"t:.1 :ii<J-.lfl~rt i.n ..:·1c 

~ove-

"1 -

r , .. . . 

' .. 
t ' l . . . ( ' , . l . , . 
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(1:0~ p.m.) 

llR. Cl!IEF JUSTICE BURG'::R: Mr. Easterbrook. 

REBOT'I'AL ARGUl1ENT OP f'RJINK II • EASTERBROOK 

!IR. EASTERBROOK : Mr . Chief J usti ce, and may it 

please the Court: The pri mary poir._t of respor_dents during 

oral argument was that whate,,,er may be the case for situati ons 

in wh.i.ch a subpoena has been issued, Congr ess has no general 

: l.V ~-5 ·:-· c Give ~utho ·i -:y .. 

• ich ·.n ~t-e 

I e eU.eve tha.t -t 'l.t. di t .r ction is incorrect. 

,UE!:>TIJN: ''m. 1 ~<'n inv -~tigative ,,uthority that':; 

R. ES ER'3<0)K• t'li.th;n ,:J->e power of Article I. 

ru ~•11 J t: •rh.1t • s wit'c · r -c.he Speecl·, or Debate. 

c U~ "·. ) I i hi. t e imIT' ni ty of t.he Speech or 

OUESTIO!l: But hit argument was the latter . 

1-'R. Ei\S':.'BRDROOK: Right. 

Jet me start with the prenise that tr is Court 

,;tart~<l wi,:h in Servicemen'! Funei, whi-::h is i:hat Congress 

mt 1ave t e p ,0i· to inv~ .i rat o·: i · ot 1 le un, bl. 

:.ntel l igent. r t j_e,( l tior. 'Cf . t C'l. t f,;_ ,d ctt 

Fact.s, it s,;.JTply cannot kn011 hov. best to rcgu .. a,., th aff,,j_, 



of the 1 11;ion. fo :he fact-f,.nc.ing p~·oc'?ss ~s essenti.a). to 

the fu c':5.ons o;; Congress. 'l'he work aim:,ly ca;1not go on 

withoui:: _'._t:. J\nu that was the founc,ation for this Court:',, 

hoJ.din." in Servicemen's Fun.d that t:ic Speech oJ: Debate C .c1tnt 

provides absolute irnrnuni ty to the iss·iance of a subpoena. 

QlESTIOU: Do you lnders..:and Mr. Stavis is 

c 11i:.llengi?1g, sayirg there is r.o invC's .:.g .1tcry power? 

l•n. EASTP.RB.too·~. I r. St 1vic; &eems •:o contend, I 

think, tlut ;.he ·e L.i , o ·.nf'">rnal i 1veG1:igatory ".lower. It• s 

only Hi1en dore 1)Urs'1.ant to 'l f U;. ;-,oe,1a. rle •,el,.eve that that 

cannot be correct. 

(ll'ESTION Or a he,ring. 

MK. EASTERBROOK: Or a heari.ng. 

The purpose of a St booeri.. ~s ~o provide conpulsory 

p;:oces& Eor Con;;res.,. That i,. it compel, someone to 1:e"pond. 

.. " J. ,; L~ ,.,..:._c.._ ux , ay vn >a-'. , < f ' ., ,1 _ _, .. ,_. 0 · &0 -~ ( r ce. :&u . 

t11·,~, to ,a~ ··:J,at \.:Oncn:esr ras the 

' ( thin ':l · .ope c.f t 1c Spe.1 ~·, 01: DL ua ;e C. use to 

)L, 1 :.nfo .. , 'l t. ·.c . lv vi l(.l' it F ;._ \ ..; i-.: n""""e;Csf cry to COnti.-")e.1. 

ut fo .. ~, ion " om t· c! l1 () of 1 .. ,o <; who m.;y be unw'.lli lJ 

0 upilv i It 1 't ) J L as . p·-or:r1.at • , n<" cert<' ii.l v a. 

r urt l t 1( < C , 

' ' t 

chat informatio ,; rec0s«?ry for lPo.t;l,ting or ,,!ether tl,at 

inform·1tion r,ro, <.c3 to be nece~ sary on \1hich to issue a 



;., -oena. 

'l'hat .. , .:'1c J~j nd :Jf th.:. , 1 '.I t hctpp .. nad herce. Th re 

Ratliff was willing to supply them. l1e think it would be an 

inversion of the proper ordering of interest to say the Speech 

or Debate Clause provides immunity only when Con<Jress found 

it necessary to u~e compulsion. 

compulsory proceE,s ".l:7 to ure ,ome more informal r~ethod is 

,': '• dam8 1t 11 • .d; L, the disc ~etion of Cong .. :ess. 'fo say tha• 

o 1ly a suhpocr.a j •1i t"tin the scop , of p ·otect.:.on es sen ti all v 

te:.ls Congre ;s hew to go abon·; its -;_nfor-nat.ion-gathering 

functj Jll, a 'unc · 0.1 an " ,. , ti.;.l on~, that this Cour.t has 

.. _·ct. at it las. 

ti .. t.in teJ.y t 1 to 1ei:.:;ons like respon<len~s is 

by simple oral request. 

QUESTION: Hould you think if mater.a:..s are 

subpoenaed <1'16. i:l e person <loei,n 't res·,nnd, he · s enti•:le<l to 

l.J_. ·1.· -ate •hr,t·t er Con<Jress ms,. s CJre 1:he documents or not? • ';J • l 

'l, • ,l I Rl R OK : r. uU l'L._._t;t; it -:-:ht. co r · h~ c-

h ~-d t·1 t in :ce • n!. , t:i i! c tu r 1..- c,; ~t.a · l er, he can 1 it· te 

J\.1d th cc,:.:: t · .; it on ch, t sort c., f 

procec:ii.1g? 



. I ' 'I LF 0 >t.l· on • en .' do. 

\lJE., ~oN: 'lhat E:Ugrestc :o Congress that p<.rhaps s,'r;e 

of th~.ir i,ubpo~nas are good :1,1d &orne aren't. 

MR. EhSTERBROOK: Yes. In mu.ch the sarne way, 

sorne of Congress' statutes ar.e good ar,c "'Orne aren't, as this 

Co•Jrt sits decidj.'lf 1,hether sta·=ute~ that. are i:assed were 

consd.':ut:ional,11it in their "C'we,:. r,i;:: that cocsn' t mean t'1<:: 

QUESTI•J.~: If you are riqht, as I underscard it, 

whenever somebody didn't comply with a subpoena, a congressional 

committee could j,i;t send some police officers out with 

and break i'1to the house and get the information. 

guns 

MR. EIIS'e!"RBROOK. Th'lt --,d.ses once nore -- I have 

L 10 "- 1c- ,e~s t·J ~h : s 01ce 1 ere t1; dis~u sion r 

(. 

L 

i.. )(; r 

r- tr:, r r .. i:~ust· C'"= " . . , - ·.rt' s que ,t.ion a 1d anout 

·.o 1L;t. l\ ·~iclE; I ,, __ ·c es +-.o Co,;gress t:he power 

d1j. 'l by c:r.-.:= 

::"ut .:11 ? & .::or,d IS. ~-· :. c; +:hat t: 1ere is al.so a 

C' (., j_., C 0.ll .; ~ti ·.1 bet: 1 .en w t .;.t , houJ ct lo and what 

d . o)· ct llC't do'ns- :n ,. \• e may "J.Ssnne that 

is wrong for Cong::ess to do that. 

iou mev.n , . .1.l ~-_J ai.ly? 

l•1R. BAS r RB.ROOJ-: Il..egally. 

QUE'.l'.rION: Not just by force . 



,7 

- , ., 

willing to acc .... ;>i: by force h.,:e. I/hen they ass:.1.1e that it's 

wrong for Congress to do so. 

QUESTION: And you are 11j_lling to a::cept illegally. 

MR. EASTERBROOK: ·zes. But o--.ir ressponse is that 

the remady lie~ :i.r, Congress' ,tiscipJ.ine of L:s o'm me,ibe:s 

'l'1d j_n d1e 1nLli"'S discipli!H '>f CO'1JCe.$S, :a'::her than .:.n 

disc~.pline by '<--1~ Judicial 13.i.·,:mch of Conqress' errors. That 

:.ilti.natqly .. s cur position. 

I wouJ.c :,ke to ad lr , ·o:c i! mrn,ient, Mr. :ii;.stice 

Ste\evs, your Q'h..!:tior:i 211out :he Gi:cv~l case, ,lbout t,.1e source 

of t11e documen'·s 

Gravel coulr"i be, c L'a', 1.ioned ab,Ju t tl,a source of the documents. 

But we trd.nk thc,.t is so for t: 1e same reason the Court held 

that ti1e pub:..icatio.1 of the P•mtagon ?.1pers wa, not privileged, 

that is, the 1c,ssential holdin•J of thac case is that generating 

publicity for its or-m sake is not som:,ithing that is withi.n 

Congre;:;s' po\7e:ts i:,.n,ler ArticlP. I. The.cefore, ~he obt-3.ining 

'h t . ..it docu 1e!" 

,ind t 1eri:,fo:-:- tL 1. , mity da l no·. apply. 

bit. ·.r -c..i:i.s ccse 1.: is cle1r ,~ 13:ick ,1a, 

at :em, ti ,,g ':'"> q, t 

so er. l- is 1c ·_ v· t es 1.l"' lP, is..i.. _ · v act and thi:.: i ; the,- I . 

qu~to I d~::.rcn c, G .,_ ,e.~ • 

(JU d' ON: I w 1 ,.L. , cone. t- "ct -er 



..) 

1! a _ , 1ould be the. 

co.1se'}uence on the ca.se? 

HR. EASTERBROOK: ~r. Chie;: Justice, if there were 

no Fourth Amendment violation, the judgment of the court 

of appeals should be reversed and the complaint c.ismissed, 

_.._ 1 .., • 

' 
of Judge Wilkey's opinion. 

QUES'l'ION: Mr . Eass·.erbrook, if we should di.saq:cee 

with your principal argument, what issue, if any, would remai.1 

for us to address? 
' 

!'". I'ASTr.r.BP..00!(: !'r. J<'St :c2 PO<-'<' l 1 , we have 

ra ·s,d a subsi(;ary drgume1t 2bout ·•icar.'.ous 15.abil.ity --· 

Ql l"SI'ION: Y.as • 

• •!\<"_'LR.BROOK· · - the: \le l.eliev1, )OU C'ln accep: 

1 j_t, 1 ~u. G..dd,. sr in·, ou: ;:,rincira.L arst' 1£mt. 

c· :t: arc;u ·r,t abo.it vicar.:.olls LiabilJ ... y is that 

('l ....,s .. )1 I'm net sugg0 ,t.'.ng you go into .1..t. I 

MR. I:AS'l'J;RBROOK: \ •e nave not wai ve<t j t. we 

believe very firmly that it i~, correc~. I just have not had 

tin1e to cove::: it. 

QUESTICN You argne it in your brief. 

IR. EJ\ST,Rl3ROOI<: ire arg.1e it in ou;· brief, and we 

QUESTIC. N, Y )U arc not p ·c-siiing tne poi:-i t ion of 



t:1~ ·:cur in ch court cf ;ipi,e-il.l. : 1e f;;.ve i.;1 thc ---

HR. 'SASTERBROOK: He are not. 

QUESTION: l-'.r. Eas ;erbrook, are any of these 

de 'endants s':iJ 1 living? 

39 

MR. El\S'rERBROOK: one of t,1e de..:endan.:s, Donald 

O'Donnell, who w,1.; the chief counsel of the sU:JCOr.t-:tittee, is 

stLll living. Tit< other th:c:e, c'0f,,nda'"lts are- '!ece, .,ed. 

',JUr• •.r:·c.N: Boch the <"en ,:o:: '.s dec1;asecl and 'lr. 

w'Mt's his name? 

HR. ); ,ST s <bROOK: ,lclcr,,1 .n '..izd in 19J5 aml 1-lr. 

J:\· Lek, the inver;t·gitor, died in J973. 

QUESTION: And what part allegedly did the 

defendant, thEc or,ly living de:endant, nlay in this? 

!'-IR. EASTERBROOK: le Wi'.S ,llleged ju ,t to h:ive 

pa::ticipaced in the conspira,~, with t',e other de":endants to 

c 1·=rv out ther:e acts. The co•1plai nt a 1d the a :f.".d.:.vi ts of 

K pe:: ·_fie on :,1,,t qu .!:"t.ion. 

;,1. sirrply c.0 no'.: Xn 

·1111;s•rro•1: He W" $)1 't. or .:he 0round, l!uS he, at t. 'le 

i n0 2T\d p.t ,r.c, o' t 1? ,,_ llv .:-: ,-, 

t-lll ·. , ,'l •:k'>F )OJ'.: c 11<. s r.ot i.1 .<e:ntuc:ky at any 

1ili l• ir.iily 

., , .. 
Brick had any m:L:;deed:-. 
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r, ~;• IO 1: surpo.::; w ... cot 't hcv , o ... course, her~ 

any issue of i:he :; lrvival of t-1ese a.ctions. 

NR. EA'3TERBROOI<: We do not. The Court of Appeals 

·• •• ( d l C i ,..... --, ,_ - ': r: 1 ( ,., ..... 

district court to decide it. 

QUESTION: It occurred to me that you :nay be askin,. 

us to decide an academic question if these actions do not 

survive. 

l!R. .~AS' 'ER.t3,,00K: 1f they don't survive, the qt1est on 

tli 1: remains ope , would !)e a.1 ,cauemi.::: question. In the 

court of ,,ppceal , ·tfter the de,ths, the court of appeals asked 

. 1c Un:i ted St,,+:es for its vie n, and we concede:'! ·chat as a 

P ttcr of la•, t~<" ·ctj_ons sur,Lv~d tie :leachs. He !.ave since 

,r •uec. thai:. alt:h)"qh ·:hey s · ~-,.·ved, it ilas necessc1:cy for the 

•<; 1 1.·s.lys co itt m i:-. to Jubs • .c :t•te the estate· or the survivors. 

' 1 !lcSur~•: ys <lid ot cc ~o '1 .il l,u,;us~ 1977. lie rave a:,gue<. 

tha·: that caused t:re actions to al.>1.te. 

QUESTION: tn1en you concede 5omething, is personal 

liability againr.t so:ne of the )eti.tioners being sought which 

,,ould not be .ndemni fied by th'-1 Govern.-nent? 

MR. Ei\S'I FM ROOK: I believe it would require a 

p·i, t bc_.L •:n , c. 1 fy ~):: C'E cc'~"l, vc-u Honor • 

nu,<• TflN: Do )l . rd youl',, la n < iy S( rt of a 

ccn 'J.ict pu ,ition i.: 1e1., wh211 ,e,u co .c-.:idc, :h;_;_t n action 
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lt ad i..:h ou·: cli~nt, 

QUES'IJ:ON: In ot 1e:: worC:.u. 1;cs. :lcClellan, or 1 t 

le'l.st the est,•t:e of tac Senato::, ut>,.ch ,;he or w·1ocvE r .,.he 

bencficiaties are of that esta':e, you have conceded would be 

lia'>le. 

:1n. \STER ROOK. lour ~mior., ,,e ccn~eded that in 

beha.J.f of -~he. es•·•ces of l\dlc::.icn .nc. O'Donnell. After 

estate asked us tc, reserve that point on his behalf, and in our 

motion to subntitu·i:e the estat~ for the Senator, we explicitly 

reserved that poin•:, and we believe that it's open for 

tile litig2ti..on i·1 l:he lower co·u-ts if that should prove 

{: ; , ' ; l ~f.. - ic. .oil ... t.1, :.... - Ul~', J.~ 

; ~::t 1 ( l 1._ . i. J.. ere.. 1 • J 1:01..;.nd, i sn I t ; r-? 

,, r. 'E 3 ,001\ : f~ s erted on the generi'l 

c ~< d of co, ·p c ·y w.' t 1 t e vt'Jc,,:,;, a'l we beli vci it's 

t u c,.1 t 1(! 

, 

a different footinq, yes, your llono:r. 

HR. CHL .. F Jllf'T!CE 3URG'": {: Tha,nk you, ge.1tle:nen. 

The caae is $Ubmittcl<l. 



~·, 
J .J., p. 

,, ' ~- ----
argunients 

' _._ ___ .._ _____ ., 
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