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P~Q.£E~P.!.~G~ 
MR. CH:i:EF JUS'I.ICE BURGE'.K: Wa will hear argUl\ eni::s 

next in 76-545, United Air Lines against McDonald. 

r~ady. 

Mr. Bernstein, you may proceed whanev0r you'r0 

0-'U\L ,'\RGUME?-."T OF STUART BERNSTEIN, ESQ., 

ON oB,~'\Lr O? THE ?ETITT.ONER 

MR. BEr,:,sry•EIN: Mr. Chief Justice, may it pl (•a!' 

tha Cou:i:i.:: 

Thi: ::.~is case iirisas generally out of th 

s"'. no-1 <-'.rria9·e :cuJ.e 'tihieh ~e had occasion to e,:arnL,e 

in the Evaits cas,:, but pl' ascnts an en,t?:t;:ely different q1•es :ion. 

'.Phe que 3·l::ic.1 } er.<:l is th"' 1Sf:a·1:;.1. of wmum._d cj_ai;:11 

----..e;::s «fte;: d'3,l' a·. ol clnsf. by ..:· D i.s-cr.i.ct Cour ·• 

Thi I ca~~ :..3 i co-.coll~~Y of ,~n rican J>~.oe.~ 

• l:.._!~ 41~ - u .~ .• 38, dec:'.den 

t ::)t t in 197;. l3.C~hS3 ·- r ·lj- so e:-tvily on I l 

r -· OU ~o i:. ;,- 1 <J"' to briefl -te , .... 
nc the •• 

·i. t e:r · c;;., 'ipe a cla ac - · "m ao f'. : 

for.e 1:he :i :c tntJry ariod ,:ould hav 

ir d. The Dis ·.:-ic Cou t ull::.- ate1y ... cnied f 

on the hasj s of n~me ·osi .y so~0 1ine monthc- after .he & .~t 

:as filed, ru1n l2avinq elev~n days left r.or th0 ct,tu·o y 

period t,:, run, I suppos 
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Within eight aa•ts, a numher o~ intervenors cmne 

in, attenpted to intervene, and the Di$trict Court held 

intervention was untim~ly because, since class had been 

denied, the tolling which had occurred on the filing o~ the 

suit was retroactively untolled, 3nd since the eleven <lays 

had long since e-.;roired, they were late. 

The intarvenors then appealed tho denial of :'.nte1:-

vention. It ,1t.i·nate:iy came to this r,ourt:, ano. the Court 

held that o" U.e ': il inq -- e:..:al\' ined t'h<.! pr.,ctice under Rulc-

23 prior. to i:.hc 1966 amendr .. ar.ts, one-way interveni:.ion 

problems and mattern of that kind, and th~n stated as a 

gcr:£'ral rule that • ... J e:".I a class action is filed, lt to1:1s 

the tirrc, limitations for all unnamed potential cJ ass lllcr, ·-... rs -

whether they ;er~ aware of ti,e suit or unaware of the nui 

wa,; a mat-ter cf ind. ff .rence; but that the tollinn contin•1 d 

onlv until u,~ mot,on .:c, strjp tho sni'.: of' its class C"tion 

ch raC"t r was drc,id~d; nd that since th t decisio w:is ma"" 

QUF<,TIO~: So it Uafl g:.:anted? 

. T. BEP '131 i':1;: The Court pu~ it in term; o;: n d 

C ' (" 

c- • ·c-t · o.., ch ,.ac t : \ 

l B,RlS ,Il: f'l <s. 3 at.US\I s n· d ye. 

O E ,'I:i.r l • i\--ici c::. ~s st tu. 1 d , C"::> r - , 

den· 1 



MR, BERNSJ'EIN; • L:i.d cl. donblt3 ne.ga-tiva '1.:hern, 

and forg:1.ve me, sir, 

QUESTIOM: Yes. Bu'\:: it wasn't until ii: was ciecided 

that they had to be 

MR, BERNSTEIN: That's correct, And class ac·d.on 

having lxaen denied, i:he statutory period began to run agai.11 

but sinc:e they had come in within eight daye, they were 

timely, and the in'i::erventione were allowed. 

:in >.:he caoe here, Miss McDonald has come in ·;;h·:eE 

yea.rs af·l:er c:tass action was <'!e11ied, i;-i fact, after the 

final or.:1(;.r~; of dismieot.:I. upon which tnis s,,i'I:: was set.':leu. 

Si.'l..:e the circunwtances out of · rhich the p:.1:ti <:!.ll, x 

.u,· tance ari"'~a "~r(>, I'm <Jo.i.ng to :::iri~fly .:.:ecapi~u1ai:<' t 

hi,;t:ory of ,.he i1 'Tl J..,:;u J.itigai:ion which ~· ve rise to 

t1i · G c.a 1 • 

QU . .,'].'.kN: uefore cu ooq ;.,1 on that, ho-, r.1U<•l 

Li.r· , U!l ~r thP "I' _,_l r le of A."t!erJ.can P3.~, ho~, 'imuh ~-

-.- r. -,i, -d a£i:.t r 'i::h:i der.ir>l of' cl,um ,.r,tion st at1's, ho·.r I r.ch 

<: · nu.:i.i." ho npplicabj e st:ai::U'i::-= linil:a·tion? 

M • BE S'.EI''(. Yea. si:i:. Tiley - - :l.t I B .:lUr 

po -H:io1 th:!· h.,.e were G2 days laf•:, 

QU!':STION: 62. 

1-\P... I:.ERNSTE:lN Bec .. 1:_e ·• ;:,nd here's the ui:.he • 

" .. cs on th L: , t ,._h 'i::i. lC tl e aui - ·a ,: . led, i.t i, (' 

b ';;.l cl ·.< in ~c , ct s -- c;;, - n y t i.tl!_z iqhc. yes 



30 days of :cec·e:i.p·c c Z th" sue let·,:~r w·1s filed tuo duyu 

::?tor-:. of tl1e expi::atio,1 ov thut date, pl 'B there were 

two days lef•;:. 

By the tirr~ claes ~as denied, th~ statutory 

6 

period had been enlarged to 90 days. And e;o we are decuctinq 

the 28 cl,"-YS from ·che 91) days, t-•hich leav~s a net of 62 days 

that uere left, 0·1 cur ·theory, for Mias McDonald to hc:.ve 

.:-cted, 

QUESTIOil: M::-, Bern stein, will you corrimcnt: some-

where :In your argumen·::: o".1 whtt se ";s to me some difference 

batwee.n .l\m~rican ?ipe arid 'i:his car,a in t.iat i!Jnerican P~-~e 

illl tr.a cou1:ts as ,Ull.sd th:-t the D•.sl:rict Court' El dcnia:. of 

cla :; ce tific;i.i:i •n ·w.rs co,:rect: that ·,u1.s no{; challenq.o>cl. 

r. a h ·•,1 th~ 7th Ci cu:l.t rcversec,, the denial of class 

• 

-~,, rm:r ,srr-JI , : Yes, sir, r. •,i"'.1 get ':o 'n · 

:,: ·th i }, ·1 C ls a Cl i .... ice.l p:. ·\f! a. fr..c .. u~t: in u 

v; •p, '•h 7·~j C:.°..!. .!Ui l; Jl n i.c, po· .!t.. Mr.,. p 1'~r .e..a · t 

t ,. fl() • n , I i;,al L.vz 'd.e 7th <.i.rcu:i.t lad no 

tl-,..t ql•fi..ion, because :·.;; diJ t:. hav a p .:t. · 

b'. iore :.t. it ,: .i. t'S i. :,ae ·co ~cci.de whei:. r ::.r,t , ... ·l: · en 

t-l'a~ pro·,ol:' bei:or~ ;i.,: ccuJd gf. t tn tl-,a-:: cuastion" 

And ' will s.1bsequcntly a::gue to the COt\ t h 

th"' bas . s \,pon which the Cou1 .. .; of ilppcals ae~::.dec. ·h 

.Int rvc 1i;ion wa3 tiniely wae irop;:ope:,:-. But th w 
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the Cot\rt procec~ed was to soy, , e hold that int:?rven·~ion 

was ti,r,ely here because it waan' t until after the final dis-

missal of th:.s case that M::.ss McDonald lc1ew that the main 

plaintiffs were not going t:o appeal class. Therefore, it's 

timely. Now, we find it timelyi therefore we have th,'! powe · 

to exnmlne the qt,estion of class. We say tt • s just the other 

way around. 

The Dis'i:ric-c. Cour~ held that interven'l:.ion was 

untimely, coming this late. 1,.nd ~hat e\1ould h<\ve c,,d<?d ·i::h 

cas8, :;,n our view, and never gotten to the second po:i~1t, 

T!'e.:3 H1re ·.w'.> rotices of app_al filed~ on on 

deu·'nl of intervm.::i.c,, and one on tl<? class quE".stion • 

.t\11 our poi.I t. ~,~u 'chat once -- you should have gotten 

on·1.y to t.hat. fir t one, the pr..:>per decision should hnv-e 

be 1 i:1'. i: it was not •:i:71~}.7r coming i., thi:ee ye~re, late a 

no cix:-.oly. . nd ~herefore e novel.' ge't to i:he 

e<"oncl po·. t. 

Bil ,: •m· ld 1:l•o to clevelop that i.:hrot,gh thEi 

h.- · ·y o · i'l i.9 ~i.01 if I may, p1 a~. 

::; ;: · n · c ·"" 'i ea.: l:'..~:c, .:.t ·1a I ovem'!:x)r of 1968 

t Ur ·t l • ·1 .. 'i:ed t e ro-nar:.-iagc1 olicy. " 0 ' 
l '=' su·'L -..m1 i:il id. aga'-rst it, i:h .,. r ,gis P.J i·:::, 

al ref r-e ·\:o in ·c r•o;,u:-se of th<? r:: '3 ar'" if'. .. nt. 

It was an .... vi 3ual a,t·on b;;o-.· ht by .. ~. Ev ns -· f, B 

Sprogi'l c,n her o..m b-:?ltalf, cJ aim· g '.:hat ... hri po .., 
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violat:l.o .• of t'he i,.th oi ·er .. ' riina.:ion i:>rovL,;;.ons of 'J:'.t.lo 

VII. The Di~trict Court gran·::ed S\lll'Jila:cy judgment: in fa.vor 

of Mrs. Sp:cogis. The Court of Appeals affirmed i.t ir, t1 t 10 

to one decision; the dissent was by Judge Stevens. 

This Court denied certiorari sometime in 1972. 

Wnile these appeals were pending, while the l,ppaa ... 

was ponding in the Sprogis case, another suit was filed by 

the sclll\c co•.msel, making the same allegations, but now it wz-..s-

a class act.ion. 
C ". ~· This uaa the r{oih'asanta case. And there m:w 

e.lleged ·that all ,tewardesE.e3 -- the cJ.121;:g would cons· s.:: 

of all ,r!.cr•i:des::: !El who l:.'"d be'l..'1 dischat"gecl under th:i.. po ic .. _,, 

Md that ·ch~ clas 3 rum0~~eri CO:':\<.? ~7 or 28. Thes,· t.re 

t .. 1e ;- lJ.E'C::'l'.t;;_o_ s ·· 1 the xecori:. -- : n t'.he co!npla:"..nt i"nd ::...,-, 

·11he Cou::t hole t ... i' on 'chc psst-case c, lend 1: 

pending · .. he r suJ. 0£ ':te rp eal in ~he Sp ogis caoe, ~-hie'! 

•,n h n 1p b~":ore tr.e ., .. h r•trc·;.1it. 'l'iiY.!n Sp:r.ogis waa rleci<..~ 

b · ··.he o·a-::,.:;.cc Cl)Ur':, ~:1-. ccunc::e' fo1: M .fl. Sprog:i.13 a l.ecl 

th Di!J~.ric·' Ccu·c; ::.o, at that p-:>int, make a clasa aci:ion 

ou'. of · t: that .I.fl, 2. "te th"' ascisio,1 en cite mer:.ta a.sic 

Zprog-La, wh · c:h ha 1 J;_o , st, rtetl us an ind:'..v·idual Cl1€<e, be 

con...,ert.Gil :i.n • - <J 'l c. -· .~;d tha.!: 'a!i one cf i:.he ic u 

:in pp. ~he·• C :t r .:l dee isic-n en .-.... e "l'!rits, Z'! i.· ', 

'lC'~. f""Jt" cc1l.d co ,·0 • .;ed ~· .. l:;!St! i..c:•;ion • T u Co t 0 

1 



Appe?.ls .u:1.d '·hai; t .e Diq~:-:ic': Cour:: had ';he powel· to 

entertain such a motion, but s'1ould be mindful of ',:he 

principles ot Rule 23. 
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A"ld on remand -.:hen, nomasanta , the clas!; actj.on 

case, Sprogis, the rema1ded individual case on conversion 

to class, mo~.i.ons r~::-e made to consolidate those two 

cases by joint. -- as Y say, by joint counsel, 

We "7es::. ;ted ;i:l~ motio,1. to consolidate, and- the 

motion to convert Spro']is into a class action, Md t,1e 

Cou:.:-t gran'l:ecl. our moticn, and did deny class relief in i:he 

Sprogis case. Th1?re were no attempted interventions at 

t ha.: ti.me. Consolidation w.-?s denied. Sprogis wt,s 

c~~0rred to a spec:ial rnascer for a dei;ermination of a back 

pa\' J.'~c:n". i\nd llltima'i::ely Hrs, SJ-,rog:i.u was g:rant:ed sooe 

$10,:'>00 'n back pav. 

Sht• hac1, :i ne:;.tleri··ally, l:-e':'!n ba'"'< to °I' ot·k ea;•] y 

iii QGJ; ~hor.:.ly ii: ... :1r she filed her suit, sh~ w&n offE>;.:e 

: pl ?y,rt r.t :;·ith scnioi:j_ .. ;y and she d:i.d c.:o e bac;< .. o t,-orr. 

! ;; • s c:.(~a.. i::he hL d filed ;,, •;;il eJ.y ch.:::-:-<; e un er 

the Act.. '.rhc:i:e 'a nc q·test:.i.on t:>f t imel~.nesa -::onn!Sct:ed ... 1 

that uhctsc~ver. 

mhe Sp:r.cgi:J case appealed, bu-.: not uncier d nial 

of class ac~·ion. I·.: ,,aa appealed under clenial of att r ey 

fee , The Di:--trit!·i: Cou:::t ;:efus~d i:o <11:i.ow atto::ne~ ', 

'.:cas in f·l•~ ct1se becauoe of \1hai: it felt uas come :i p ::>p 
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:ln tht• a >011sorsh::.p of .:he lH:!ga.tion. 'l'here' !'1 no 

relevancP. '::o this c,~se, and no need t:o pursue that. Eut 

attorneys fees wera denitd. 

There was a cros~-appeal on the question of 

the me.auure of da:uages and back pay. What duty did tl:e 

discrim:iJ.1atee hav,:i, to mit;.ga-ce, And ·che Court h~d holet 

tha.: th,- bl>rden was on Unit~.i Air Line:3 to prove 'chat t;;1E':'e 

w.:is not due care .?xerciE:ed in mitigation r.ather <: ·i.1n c I t·h 

<i:i.c.:::r!xn:1..natce t;o prova ·that .tn fact rut at':1!?-.mpt had be:;n ~:ade 

to roitig..:.te. 

Well, all th:i·!; held up the pi:oceedings in 1-..r.e 

Rornasar,tn case. ri ttsn 'i:;l,~.t was all out of the way, i:hen the 

Court -·· ,1e fil~d a motion to strike the class action 

ell gati., ,na i,,. the uec,,r.d case, the case, and 

.. n ~cei:r0cr 6th, ,f 1972, .'.fudge Perry did grant our 

1 ltJ.o;,: truc:k th0 claa~ ac·tion generally c,n a theory thli.: 

s:i e U io i;ime had passed, ar-d that sir,ce ii: was not poss::. ls 

to nc-.r '>lho-'•',..:r a st ew,.:a ss who ;.·er:.i.g,1ed -- was te1."111ir:at.c?d 

:. ..., ·• r; _ of ·.:J- _ ~-ule o:.c de&pite th rule, and ti ~re 

; ~r -" ,; :.: l ad ir 'ii '.:!-'I-Cd 1a:arlicr that many empJ.oye"'t' 

T '. - .; .• :.r ernr,1 o_i.n<;"lt, o;- wn:U:ed fo:r. tliacha-:9·e :i.n anv 

v ... , e c1 ':h t ~: • ,arm t "IOCE!SSil".':i.ly 1.)cJC,:mse o1: th:, ~ttlc, 

but l, c tsu f ma·:i:i'\ge. 

'He i'ound -t a·: the .:e han to 1K) one mru1 'lf.1c, t t io 

on hair _part thai: they reaily \<·ere iriterest"'d in c·on · ,uc • 



amployrnant. And so he limited the claaf: to thos,. whc-

had filed grievances, or had taken some action before 

the commission, the fed~ral commission, the EEOC, or 

before some state agency -- the New York Civil Rights 

Coromission , the Illinois Fai r Emplo:,.oment Practices 

Commission, and a,_, on. 

11 

He cheu allo:1<?i:1 he entertained intervention ·-

petitions to inte::-vene -- by 25 intervenors. i\nd he granted 

the inte:-'"1Fent5.on .ntiticns o:i: 13, and denied them as to i:he 

o-.:h rs. 

G •• e of ·:he o;;l.~l· factors war: that a nu.i1ber cf tr~ 
stewarJcssec ~au 3 ?ttled t! ..,ir ,:,loilns, cntereJ ir.to 

settleme1•'i:: 8g·,•eern•?. -ts with United. Fle said they ~i:re 

bot• c:;_ by those. Oi:h"'':1 he.d instituted litigation in othcr 

co·.u:ts, .md :.- clidn'·::. n-si:m::;: thos"' to come in. 

So l.e h J lJ i: m clan; i:o be a n&r:eow one, ond 

b · tl n ·chat holdirg, :::aid that. m.1merosi ty failed, ancl 

t' ,,_ef . e inte:rven~icn ~,culd be allowed. .1\nd as I aay, 

11 · 1t i·v-=l'led, 12 •xxo disallow~<!. 

'1'1' --:c , J .. e not a\:i:.ro.p·es to app c.11 the denial!' o 

: 1,# r.; .~;.~on. 

• 

C 

... "!. n· 

cur.. rel. B •. c1 i s c,::ri:::.f:.c:i'\ ·ion was den~e6. tt 

c .. " .. und tll 

ntly al 

d? 

·~ 

i 

,. .. identifiabl . p·.a:l ntiffs w._,1·e 

nunbei: t:hc.t a cJ€lSC ac .:ion ,•asn' c 
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There w~re no attempts to appeal the denial 

of intervention in that case. Counsel for plaint-}.ffs did 

attempt a l292(b) ~rrnissive appeal for the denial of 

class, and that was denied. 

But that app~al was by the named plaintiffs, 

not by the interv~nors who had been not allowed to intervene, 

with respect to whom tho case was over and the o:rd€r was 

final, and to when --with i:espect to who;n a,-i appea.l woula 

noi.: !-,ave been ~.nt~rlooutory. 

No attempt at: 1:h?c tine was r.1ade by Miss McD.:na-d 

11.<.1· , then counsel Io;: 'both sides entm:e<1 
, sc:t'i: 1 m n·c d' sclsoi() s. The:,, had soiru: 13 inter1.e·1or , 

w, " .n pJ_. ' tif' E" .ii.: tn,?.t tiiae, and tt ey tri:?d t.o eel: l 

•r t \. .. :1:Lff ... _llC..:?S. 

Th re w,.o 10 rri"'-,:ion then about the liabil • ·:y. 

'l"1at h a a::.ready l:ee·1 :.e·.:·::.lcd in Sp1.•ogf.s in '71. · 'I-he . . 

nl · -:ru"' stio" w.is •. how much back pay? And again, 1nost . 
o"' ,. e ··-.in9'c ··e,-.ent!I had b_e1l cleared cut because of the 

.a J 'e · ., ,nd ,r. 
Fir-Ji.'.l.y i: L~'!eml::e · -·· ::..:1 October 2 of 1975, 

hi:· •,e;;::o '. .:et an c g·:eed order o:i: attlement was arri 

ai: l _.:· ec c ,, el f r lx i:.h pa·,cies: bacJ.:: p-y wa'3 9gr, 

upon, and , o ~- w s rt--e"I by th- ::ourt, diltTII. i,;!n 



13 

the case with p:cejud, e,e , recitinq that '.:he settlements had 

been agreed upon and tha'c there were no further claims to be 

adjudicated. 1\nd a3 I say, the case was dismissed with 

prejudice. 

It was two weeks aftei: that that '1iss i1cnonald 

first appea:cea. No1i this would have been seven years after 

shz was ::enninated; five yea::s aftar the case started; ard 

l:hree yeai:s after class act:'.on was denied. 

She sub;1itted an affidavit at that tili'.e sayir,q 

that when she was terninated in Septemher of 1968, she 

".lidn',: do anything '.n her own behalf because she kne.r other 

peopl".> Wi!re doinq sorneth;.nq nbou',: it, an<'i she was L'elyina ur,on 

thP.m. 

M:.:-. ,Tustice nehnquist :r:cferred to the extr.iorrlir -:v 

fore · ght \ hie 1 "'' ghl: have been p:·esen 1: in his questioning of 

,!:·c ltl: C.:.....,tler e ,·: ieL. n1 t hE're was a great bit oE f-:iresiqht. 

c1.: tim~, ·.n S" t !irther of 1qr,n, this Cou.rc ha 

:ecidc>" a ,. "' llK'•,mrlc c"!::;e th;,(; class action was app, oori,_• 

"o: 1' c-..,. -o, y. Th2 only c~r.is'o,1 iu the ,nea dt that ti·re 

· s a 

Cr(?~_!!! 7.ell~!l:?._Elc_, w .:~ch a~n you cou1.d t,ave class ac:tic for 

re ·.ni::tat.am:.ri:, injW'.ctive .celief, hut not i:or hacl: pay. 

So this Ha· oreat prescience that was exerc·,;,,... 

,>y 111:1s , <'Dona d in San.:ember of l <l(,ll to c'lo nol:.hinq o 1 r.er 

behalf, ... nrl -rely on oth"!i'.' people. 

,. 



And as 1 inclicated, the f;_rst suit filed, two 

weeks later in Novel1lher of '68, was an individual action, 

not a class act.ion. Class action didn't come until 1"170. 

14 

Well, now, what is the application in this circum-

stance of the principles of 1\merican Pi:oe? It is our position 

that when the Court den~.ed class in June of l 'l72 -- excuse 

rne, sir, in Decemher of 1962 -- c:t that time, it w;;.s incu".llbent 

upon Miss McDonald f:o act. 

lier 2.ff: .davit savs si1a knew th.:it the <"curt had 

denied class, and h .r affina,•it ,;ays, r knew I was exc!.uce::1 

from this cz:se, , ut sh took :1c action. 

It is our position that when tllose 62 Gi-VS r·n 

ou·r., that she was t....ne-b«rred. "'hat j f slm wante<l to qet into 

~hi~ ~ane, she should hn•r') actJd witrin t'iat period. f>J-.e 

<ihoulc h ve as .ed the District ,TuocrE; to mooi f.y the order, 11;;.s 

ulii. on lh~ claRs mo.:-on, if it wasn't suita,le to her, 

l ,c. er to mo< ;_ f;,. :rn fact, he said, w'1 n sh~ crune "n 

i ~k e tc mod' fy trf' o -~er, why dicl 't sh€ app.-. t 

t i ie if q' i? d · .,, qr ~cd vi -~ JT:e? l'e sairl, li ticrc>t ion 

rm t , d. 

o c e u; • 0 

Court d~ t ~- ~? 

• k, 

',,m,r po. it.~o , -:::l'!SS'h i l ,>' 

:i ,q C 1 d. •· to flccd into M1 r· i,, 
\ 

\ 

i.:. • osi i J;-i i. t -. -
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deniE:d, thai, an indiv:i.duc1l who now is no longer pai:t of the 

class has to protect himself by what other means are available. 

He's not part of that case. 

OUF.S'1'ION: Well, one means is to wait for the 

main parties to take an appeal from the denial of the class 

certification. 

MR. R'P.R>tS'i'F.I~l: Yes, hut the main party may not 

do so, sir. There'g ro compulsion on the main party to do 

so. 

QUF.!'\'l'IO'l: 'lo, but that's a risk he takes. 

MR. RF.RHS'IF.I~: It's a risk. 

OUJ:S'I·ION: 1\.nd if he 3ti.ncls hy <l.,td thec·e is &n 

app t11 takf,n, te henef :~ i:: 3 by t 1« t :1:r,peal • 

MR. BFH b'T'"':i:,l: 'l'hat', correct 

Q.U:r<;•.1011: A1.l I'n Si!Vinq i';, ~hat doesn't vc.ur 

posit· 0r ~c, :,i that · es0 inte·:venoi::s muse fJco,t into -che 

::ourt r.1nr. bury it under .-1 l:1cod 

~m. n,-.m1s-rr:r 1: But look at the contrary. 

O!P.-:STIO'I: 

~.itli • ch·,n the othel:'. 

of incerveTTors. no you ot-'ant. ttat? 

R. BF.HrlST":PI: 'fr. Justice nlackrnun, loC'k at the 

'JO .. rv resalt • .~f you <'lV, that yo.i can wait as lona c..· -, u 

··-, U . h n <1'1d l:hfm do tll,"lt verv thinq, it s .ems -- i¼- >t lr 

ee., ,, mE. "'1dc in ter. ,:c; of ranaqe~t=nt of cl 1Sf act:i-:;n_ ·-h 
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OUP.STI01t : J\l'\rl also -- it is"• t the very thing --

we 11, I ask: is it the very thing? Isn't what she wan'cs here 

the ability to appeal the denial of tne class certificati.on, 

not to intervene? 

MR. nr-:rms·1'EI'l: 1\nd the question is -- yes, oir. 

'i'he question is whethe,r she co!'l1es in too late to do that. 

That's the question. 

See, we conc':.!de that had the case not heen set.tled 

as the main pJaintiifs stood on their qone to trial and 

h d an order on the merits, that they could have anp.ialect. 

But they pct tl,:;-.=nselves in a position, hecause of the 

veL~iernent, wr ,:-e they no longer co11ld appeal. .l\nd counse1. 

conceded that in ope,1 cm1rt. He s:iid, ha•1inq settled t: i 

.a'rr in no positioa to .:ake the appeal. 

0 ,"IOtl: You me.1n all the r1. r1rers of the class 

ha,~ o irc,ill'l 4u,;ll ! a".lpe.11? 

111. n"'·r,<;';.'TC<i: no, 8i:c. i>.t the time of intcrvc, .1n 

v, r• 'lSS I e"\he- 011e o" -t:11e unname<'! claf:s mcl"\hers, intcr-

;c,,linq at th'l~ ti ,e co11.d have rlont> :tt. 't'ha1:'s all it woulll 

191;2. 

OHF.STIO, T: Could he have ,-;a'I: ed the whole cl- ss? 

rm. nr.n•1s•rn.i: 1: lli!c'1 they int<,-rvened ti.mely, in 

Had t:h<"V intervc c?d j n 1 q62. ,ecaus. if ;.,cu pl. y 

~11 ·.s out wl th .,·he1t wou1.d ha\·c 'happened i: en, they c~m_ i.1 

;hortly efh•r - let:' s suppn'lc they came i,1 with.i.n i:re 2 
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days after the class waR <lenied. '!'hey say to the :;udqe, your 

honer, we'd like you to reconsider your ruling on the class. 

We think it ouqht to include us. He says, yes. "'hen they're 

in. lie says, no, I think not. 'l'hatis a final order. '!'hey C".l<n 

appeal. 

Th,.t' s precisely what happened in i\l'l\erican Pine. 

Thai:' s how ·i:he appeal caJ1:e up in i\merican Pipe hefore the 

final order; dnnial of intervention i~: a final order with 

resµect to the par:y. 

ou:r:,.;'!'rff!: Yo·,;; ca:n -- a person can rnove to inter-

vene ·in a J aw::;uit t 1at 'g been doad ten years. And !:he ,)isi:rict 

Couri". is go::.,1" to s.1y no. l\nd ·chat person has a right to app0 al 

fr-:,m thai:: r1cni, 1 of irtervention. '!'he answer is qo:i.nq to hp 

.rfi , d. 

('c,1 - 0 

his e o· 

1.: he noMii·h~less has a ric;ht to appeal • 

"R. n~,_m:;'l'F:!'l: Excuse r,ie, sir. "'hen I T'lisur c'er-

1 s··ion. ff ..:::·urne he has the riqht to inte:r.,• n , 

JI.nil the .our:: has n right to r 1 on 

a iqi.;; i:.o apo:,eal that. ~lo cp1e ticn ahou~ t ; t 

!""lt; 1e11 t 1-ie C[UPSt io1 iA, a._ st,ndar<l<, COf i· t 

, .:. , c1.n ,1, · 1 a,_·--:?.r,ini .q th~ p;cc.mriel:y of tl, 

:ic n I'. d@nv · r,ri .inte· ·vent ion. 

1d c ? c uest i<'n 'cs al!'<"> whe c 

tc "l'lC t t _ that erson -,a'l ~ai e ny ot 

isc 1 ... by virtu o O ::re f ct i: at t"e c.ise 1-ias heer. 

long. 

0 
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MR. nr-:n~IST:::IN l Vell, that. Pl"l?.SC its an interestina 

question hf>re. Doc,,use you heard ''r. Levin say in the P.vans 

case something about her possibility of qettina into th~ 

McDonald class. This really illustrates thn problem. In 

~cDonald,the cl~ss asked for in this instant case was of all 

d ischarged stewardesses i I'm told the class was some 27 or 

28. During the course of that proceedinq, the claEs asked 

for was all discharqed stewardesses, ancl all those who r<!sicme:t 

under protest, by makinq some form of protest. :Flecanse counsel 

for the pluintiffs in that case conceded that you couldn't 

cell ½y :he act of r~sig·1atio;:i. whether it was voluntary :,t 

1ot, ...tl'<l sc- 7011 ai:e to require sornethincr more. 

tlo·•r, ue come to the problem here, where a class 

10.:ld 1e nsk11d for ·-1':lich exceeds any class anked fo:.: hy the 

'la:ct.i_s in the c,:ig:.ilal '.i.:'..tiqation. If th.;.s class i to 

~ncompass 'liss 1-:vans, it broadens out what anvhody h,,.s askerl 

l'oi.· to thie poin-.::. 

T,et' a play it th:-'.'ouqh. Let's suppose "-e send tri!:" 

;::i c:. fuict we say, well, Miss !lcDonald csn raise t~e point r,c>>1 

.h,1t. ~e court ,,as :·.n error on the class deter,ninatic 1; a'lrl 

'l d · • , that it wouJ.n include some_hocy like 'liss '~enc. 1ai< 

ho .; Pr.nin'l.l°C'l vithot.t protesi:. nut it doesn't cxt~nd to 

r yr- v h0 ~-<"; • crncc w _t t >1Jt pro :esl. W,, 1 · v thrc ,-,h h 

-; :-, , · r ;, q , • ,-re gc t ... c -.:nc ;;a-ne s• ar,e. rt' t:: a_;_ 1 '>V 

Ph r , · 11 • .:; co, :; .en a'T i ~,, ,I otnc - tc n ye r frc, 



and says, weli, how about r-1e? '!'hat class determination was 

wrong. 'l'his cm1 go on indefinitely. 

Simply, it's a practical rnatter of how to handle tre 

litigati,.:m in class suits. 

QUF.,;TIO~I: But i~:' s also a little distinction in 

concept, isn't it, -~hat a motion to intervene denial of a 

i'!lotion '.:o inte;.vene is a·1 appealahle order un:'ler the appropriate 

provis.i.on of 28 u.s.c. So you don't say that the nistrict Court 

is without powei~ to entertain it. You just sav that th?. ni;;tri~t 

Co'.lrt ouaht. nevar to qrant it. 

MR BER]'q$TF.IN. Well, we say the District Court 

didn t nrant it, and that the Court of Appeals should have 

ffi m~d it t,· 11t ha,:r,- ened , thouqh, iR t 11e District Court 

sa·a, this ma·· er h,s be<ln i.1 litigatio'l for five years, 

L'.: t;.on, 1si.: .?nc, 't-his ... dy h.'ils never a•-1 fit to ccre jn 

h..... ~f.:,r,~. , d l mts::: den~, ·:.:he 1noticn. 

1'!c-w r :hin'• that• s ver.y proper for the r.o·,,..-t: to 

sQy, 'liter a •a e has h .n qoiner 0:1 that lonq, ancl he h r. 

t·, o w _,:: earl · r s Lq-<?d an aqreed order. of c'iism::.ssa1. 

'1.'hat • s the c i .:cun1stance ·re 're in. 

Some of the issues I allude to here, if the 

Court ple~se, were ~ons:i.deren in the·- hy the 5th C:rcu1t 

•:n c.he <'o,:..·t in the case of Pearson v . Rcoloqical ~c-e·•c-E Cor - --- --------- ... --
Th':l case:; .::·isc. -- a f,:ac1<l security cai:e, presentinq sci _ of 

the s ·...,; le:.: is!' 1es, w;1erc the cl'l.SS was <lenied; the ttl nt 
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were worke1 out; and th~n so~cbody tried to upset the 

settlement. Xn fact, one of the persons ,-,ho was denied 

intervention on the qrounds of time:i.iness attempted to intervene 

aril assert her certiorari petition which was pending in thi<, 

Court to review the power of the Circuit Court to review the 

denial of class by the District Court. Very confused 

litj_qation. 

OiiF.~TI0'?: ~et me .::sk you one more quest· o.,. 
MR. BF:R;~s~•;:;r 1: Yes, sir. 

QUESTI0.\1: S:ippo9e you have another hypothel:".cal 

case, ;{t,er., the effort t,-, intervene is five years .1 cter a 

settlement. A!.d the District Court says no, you can't 

inte~vene. Is '.:he proper reason for that decision sirnolv 

a weighjn<J of timel:~ness f<tctors undei:- the rule, or is 

it :•1 fc.~•·: that thece is no case in whi.ch to intervene in? 

Mi'. m::R,iS' r-:I,7: Well, I suppose five years is 

a -J · ~r .zr•n-1: c.: · :ums':a1 ce thc'l iRcervening 1:ithin thirty c av~, 

du·· .. vhicr :i t.'le1e i~ a statutory ap 11cal perio<l, 

QtT'"Tin'·l: Y "·' can• t appe, l u,i i l you inte:r.ve c 

car, v ? 

',P. F,r-:nrs-gr,,, That's correct. "'hat'•· co c t. 

Ol'f-.. ~TIO T: So iqn 't there sm,,e-:hina '.':o 1• ha._ 

to get in by a rnoticin to alter er amend '~'1e judgment? 

'-tll. BF."l 1S'T'R:JA: Yes, ·ir. l·:e oh-ricusly c- - £ • t 
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Judge Pell' s raasoni1,q, hecau.se he agreed with us. And tha'c 

he says, ohe should huve come in after that, taken anpropr:i.ate 

action, and if she ,;asn • t a,,ail ing she should have appel.".lr-d 

then, and we would have been done with this three years aqo. 

QUESTro;;: I n•isunderstand that. You can 

i f you're denied intervention. 

,,ppeal 

MR. BER~S'.T'Birl: Yes, of course, your 1-!onor, of 

course. T~at miestic· is not -- the ½uestion is what 

standards of review does the Court of Appeals apply in revieuinq 

the denial of interv >ntion hy the District: ~ourt. l·'e never 

cha'.J.leng:,cl the r::.ghc of the int:ervenor h~re, the attAmnted 

int i:-venor, to app'-;il the denial of j_nter.vention. Wha·t we 

did c. alle-~g.:!. a~ ·:: e no· ice to appeal -cha review of claf;s 

actlr, • :Because our l ositio.1 was, until you decided you hav 

the proper intervenor yot h-veno party b~fore the Court to 

prop..- ·ly c:·iallenc e i:hf' ::lass denial. And the Court o:1: App~a·.s 

too· t c.. • stc-p. But we s;;-y the star.dards that app~_:.:.ed in . 

deter · n ·.r.g t.hat tl-t intervention was timely were i.mprr,"'f r. 

''lf th 'the ·tine limit~· had lonq since run out on t;1it;, 

And t at c, ,·t ; n1 ·• Zor "I D:i...;trict Cou1·t ,;o say that yo,1 'n,i 

n · '-- edl"'' i 'i'' ei: this uas star.ter1, an 1 thi:ee year,; 

a -t r r "" 

e:,, •• c- OiCJ '"·i r 

,)vL'> ·, 0 1: 

uU '· ;- !'' ac r.,. · ,,~ •·un inq cf th... ,cat te of 
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limitati.o,1s on the ori.gin::>J. cause of action? 

'1R. RF.R'-lSTEl'l: :Cn our view, it does. In our 

view. I think that's -- that's how e ~- · p· w rea,, runerican ipe. 

Because in i"\rnerican Pipe, clearly, whnt the Court said was, 

you came in timely because you came in on the Rth of 11 --

8th day, and 11 were left. The clear implication is that if 

you came on the 12th ~ay, you're 'too late. N"ow if --

QUF.STIO:f: Whatif the case was on appeal:> 

MR. ~F.R~STF.!N: Pardon sir? 

QUF.STION: You cun intervene when a caee is 

on appeal. 

MR. BERiJS'fEIN: But then you have a party whe, i 

a proper · pp~llanL. Fu': i:he case is alrea,ly on appe<1l, then 

yo;i 1 :;1: alraD.-.,y have <in ap!-'ellan·i:. C'ur poin..: is that · f you' r,• 

•o · " p, pt 1· ·TJ.t~.:· · :10·,:-, the ~nee i:hai: ii..; determined, 

Ji re•::; no aol . lan :. ,he r, ain p1ain<·j_ffs her.J coul<l not 

pp u •.• 1·h y 1 r ci:lec -tho case. I i:h:nk ~i1ether th~r 

;-n-tc.1 - conldn 't nppea" or <lidn 't want t<) appea- i"l a 

n2': ,.. of. no legal iffe~:cnc-

:o con Lr? 1 • 
,L 

O!'Cc' cl-$8 Wc.S denied, the -- / Moore says th · 

1,, c l:h rno.:ion to E"triP t;1e case of its class action sLa u 

:· s or, ut , i, s no longr.r a clae-s action casa. Th 

no, tl r" .i" r.o cla. .,. L·eprcse 1tat:i ve. fuat the Court o~ 

aicl s t,at ,ti tne clamp~on of the claas abdicaced 
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the mct:ions were timc1y. Bu·t once class ~,as denie<l, there 

was no class anymore. There ,,as no champion. 

As we said in our brief, the champion didn't 

abdicate in '75: the champion was dethro!'led in '72 '!'here was 

no class an}'Tllore. 

~ll'at the Co11rt of Appeals in effect sa~•s, is 

tha<.: class den:!.111 h.J.s no 1Teaningful effect in the manage11ent 

of cla~s ac{:ion litig .. tio;~.. Because -- with whom are yon going 

to se-:::tle? You hav~ ;; g:.:oup, a finite qroup. You h1>.ve 

:i.nterver.01:,;; that came in nere. We had fifteen neople to deal 

with. t<le kno•;i the ))aramet of our case. t,re know what 

wc':ce s1:bj{cterl to. 1.f We have to go to trial, what are ciur 

proof problem!', wha': z.re cur defense<::. Ue know who these 

people .;..cl'.', bec,u r,e we' re ta.l king now only about bacl. P'-'Y, 

~~au ,e W"' 'v::: alnc:ady settled the leq-al issue of liability 

-~, t yo,1 ':Hy, well, you got to ,qait, fellow:1. 

o·..;~STI0'1; Would your argument here he th,=; s, me 

if t '.1 1· _ r-pon, :nd fi l.er· an c ffirlavit and s.:in, I lidr ' · 

km , "1;hat l a!>P- e1 -to the li t.i.gation? 

1R. EF.RNSTC:i l; No, sir, i'c would he ider ·t ir.::c1l 

ideni: ·cal, the s.:>me . An 1 thnt' s the i ssuc this Cot ri: f: c 

· ,.._ ·c n Pi'p flhcui-l it mak a d5ffff••nce that you in "'"er i a . • 

knO\l c,r do1 't r.rc-w. Jinn what i:nis Court said, the statui.:~ 



will toll for every.,ody. te have a uniform, clear rule. 

Otherwise, how are you going to settle these things? '!'he 

Court of Appeals test is purely subjective -- a purely 

subjective one. When did you know? When did you first 

learn thatthe champion of the cl is going to abdicate? 
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Are \fe going to have a hea;:ing on that? Did they tell me? 

Were -,,e in corn1unication? Pid I have a duty to communicate? 

How did I find out? r,id I happen to run tnto the latJyer in 

i:h-= etreet? Ho,; do I i-no~.- t:ltat? 

Your ru1e is ;. ver~· simple rule: once class :.s 

ds i.ed, the. clock Leg ins to rt1n aqain. 'l'he rule purporc.£, 

by ··he Cou. ·t of .ilpp 'als .:.s an unmanaqeable rule. He simply 

do·1 't know. ' e hav~ to nave another evidentiary hea:i:inq on 

ho••1 did we find out. llhat i says is, ti1at maybe it's timely 

for some class members but noi: fo:i: others. 

our.c:;TIO:!: I.:' s not an m1cm1t:collable size of 

iR. B£.R?1'>Tl~IN: Well, that's precisely --

QU ·sTJ:OrI: You could have been required to notify 

'• ! 
\.,. - . 

tR. i::'Rt1S'i'F.-i:i-;: lvnll, there• s ~ome question, you:c 

:i-0 ,.. • I t1,,·1k coun ·e:;. ·_i:;qg;·e"" ·,ith .ne as to the si~e of t· 

.1. - , d ,. , · id 00ca,;ion to cc .. e::1t in our briz,f abou· LJ.-? 

ho · lar< e .:he cla ;s really :'.s. 'l'he com. la· n 

, 11 rru' 27 or r . •1,1t ho claims tilat mayl e :. i::' s n m<1n as 
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I'd like t:o reserve the balance of my ·i:i.~. 

QUESTION: Let me just ask a question. 

MR. FIF.RNSTF.nl: Yes, sir. 

25 

QUESTION: Doas you?" : ·question present -- in your 

petition you presented only one que::1tion, didn't you? That 

was the P.merican Pi9e qu~~tion. 

MR. BF.R,'IS'fF:IN: Yes, sir. 

QUESTIOol: rs t.hat -- does the questjon of r.he 

timel inesa of i'l+:er;e11tion, is tl-iat subsu.rned in that. question? 

MR. BBR;~STElii: Yes, si:r.·. I belie .. ·a it is. Be,::-use 

intervention can 011ly lyJ 1.'nder Rula 2d. And there's no way 

you can ge · aroun<'I :'1a::. ~·-rn,, 1 you talk about intervention ancl 

t.im 1 i•.~;-,r,, yo must be tc1lki'1g about Rt,le 2-1. It' G ei tlwr 

ir,.:erven ion_;_,· rr..rder of ·iqh:; under 2/J{a) or perr,i!l.ive 

1.1.1d .r 24 (b}. 

Ou ,STJOJ: Tl1at·s why you didn't e.:pre&slv _Jrezent 

it. , 

x ,f? o 1: •,o-s ·.-.:ion you will sec that we do aJ lurk to 
, 

':h t 1·er. t e poi~t-. 

OU ,:,TIO'.: Fl:.ti:: thP.re 's only the single quest,ion. 

Ii ,. RBRNST~III: That'~ correct w~ .. t!'l Jc ·· t 's 

5,11, c. ~:th·I. ·'t. We refer to ,Tu:tice n:..ackmun'i; cow n 
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and using ·chis as a vehicle. 

OUF.STION: Of course if you'ra right, Mr. 

Bernstein, I don't suppose there could ever be any review of 

the propriety of the cla!:s sta·;:us in that -- because if two 

or three people had intervened, membe::·s o:E the class l1ad 

intervened promptly, in a tin.aly fashion, within the 62 day, 

you would have just settled with them, and then nol:ody ,-,ou:i.c1 

have appea:i.ed. 

MR. BF.RN!'1'1EIM: Not so, sir. If Miss McPonald 

had--

QUF.STIOH: The way you settled with the original. 

plaint::ffs, 

MR . Bi::PJ!STP.Dl: May I be heard, sir? 

•~he q.oup that ue '1.·e talking about are those who 

ile,.e , '<c· u e ·• If ~:tey n;i:~e within the parame·l:ers that the 

jun ecic1 ci w~,. , :i JP op:;:: "'.t"' class but: failed for 

11,m;ro :it." ,:"•r-...ai.11 .y thy cot:ld in'"erver.e, as ·chr> 13 di-l. 

~ui; i "' suppo--e it.• o o .e of t 1o~e who ,..,Et .:,xcli.!ded, as 

Jiss Hcn:m-Jd . 3. "'h,.,n sha corr1s in and atte 'lts to qo': ~" 

cl,4!:, oi:-d,:..t· M tifit' .... , wr.'c-i 1ets in those 5n her ca•l:.;!gor-, a!"r'l 

i1ar subcl ss, o:c sh<" aprx els it i:ighc t:.hec1 , b0cause i-l:' s .i 

cinal orc~ar. <' .l.'co..ir.ly tl. re could ba a r~'i.riew. 

QUF'S~'-(Ol'i: The :e can he 

MR. BF.PSS'l'~lN: The:.:-e ca~ be review at that 

point. If l!iss ~lcncnaJ d at.terno -ed to intervene within 
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timely pei:iod, and that interven·.:ion was dertitc;d by the 

courts because she didn't come within the parameters of the 

group that he -- as he defined it, she can appeal that, and 

the reason for that denial. Certainly. 

QUF.STION: Well, generally speakinq, the grant 

or the denial of class action is non-zppealahle. 

MR. BERJl!'S'l'E l'.N: It's not --

OtiF.STION: After a final judqment. 

MR. 1rnru·rnTF.I'l: Excuse me, sir. It' !I not 

appealable hy the main oarties. But ine:cvenors who are 

denied -- attempted ir te~-venors who we;i:e denied int.erveni;ion 

can ,.-,peal. ?Ind that's what happened in Monarch Asphal;;, 

the case to which W? ref~rred. 

()IJP.!':'J'IOH: You can appeal a denial · of intervent ic n. 

M:,. BER.)S'.~~!H: Der,ial of intervene.ion But 

th t ·-

QTJ .STH)JI: 'ilha;; you oppose, then, is automatic 'iv 

;;p ~1111 <he , -inclun'.cn ··.n tnc class. 

The re isons. 'l'he reasons fo·· 

,e,,i · t 'o Yc.u'-,,= eithe:.:- -- v.·ou're here '·oo • ti er a :. , . - . -~ , 

la , CL '' 1 .. o·· ~::-.r of the cla.;r;. :.:t it':: not · 2· t 

of u . cl'lSS, " ha ,c ··o exi!m:.ne it.. 

co be pa·t of a clags. 

MR. B.::R!·!STELl: I' you interve .e nc1 ini. r • t·o 
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is accepted, that is correct. nut if you' re de1~ied in·l:er-

vention, you appeal the denial of intervention. A..rid if you' r 

denied intervention because you did11 't come within the 91."0UP 

that the judge thought were permissible to be in the suit, vou 

then have appealed the juage's determination of that question. 

QUF.STION: Well, what happens to a member of the 

class who knows there another class and knows there's a 

lawsuit and, without his knowledge at 'all, the champion tells 

the defendant, if you'll give in2 ~wice what r ask for, I wi· 1 

:(lot oppose the denial of t,1e class actior. point. 

MR. Bl'!RNSTt::.:i,: Sir 

QUESTI01'i; l\;.,d ·then t:he non-champion doesn't he · 

anyth ·.nq ab"Jut that Pe raa].ly gets it, doesn't he? 

,;i: .. m=:r~ ,;r~:.:1 : Tiu! faci; is th t when a clas:3 

(1U"':ST .!O, : J C,W cculd YO"l !ltop that? 

•m. B-~ll. ST ~n : ::es, sir. May I ans~·'er i.:? 

When the class u~en the cla3S action is s~arted 

;i1~ UT' - :nl?d p opie are in ·.;he s.me r>osi t;.on. "hey a:ce l."el y; ng 

J 1 ~-h +: ::nebody el ~e is ~1oing 1:o do. They alr,o, once clar,s 

,, c1 ied, h ve the obliqat.ion to protect 'cheir own intei:-2sts 

J..,0 au e ·h~:.:e '.; no longer a class vehicle. And the -- t,1~ 

r3·n pla~nc~ff, who re ~inec hav~ no fiduciary obli1ation to 

·he un 1.:?rneci • as~ m ,mb- ,r. 'r',e cha::-ge of sel 1-out, snle of 

app,..,J :6.q;·:~, wa:-. ,,"'d :n ·.:he l-e.:irson case, made bf the 

, :•C' 'l 0 raic·· , a:ricl ti "' Co..:;·t re· ~ctcd -,~hc1t on -.: 'le g· o 1 1 



thai:. th?.i:e',; no c'uty "lly'7ilore. '!'he class i.s over. !!.: • s up 

to you to act to protect yourself. Oth~rw:i.se class litiqat~on 

will never end. It will qo ::.n indefinitely, as in th:i.s r.ase 

it wiJ.l qo on -- ii:. hi'ts gone on for five years. It •vill ao 

or. for another five. An:'! as I indicate<l, sornebody else can 

come in and say well, you e1:cluded n,e too. There's sill'ply 

no en<l. 

Thilllk you very much. 

MR. CHI1~F JUST IC:~ BURGER: Very well, lir. Bcr,1s'..:ei 1. 

M;.· Mei :::eE,. 

·:te Court: 

ORAL ARCUMF:NT OF THOMAS R, l.iEITES, E!;o., 

ON Bi"F 1\LF 0)1' TllE RF.SPOI<!Dl~NT. 

MR. 1-u:rrE:;:: r~r. Chief Justice, may it please 

we ":::h"rJk :iJ misplar::<?d. ·;e t~:.nk th,t thi.s case! :.nvo·v., 

24. 

1\.'1'::.:-.ican Pip, ,-,a::; a cas" \ h<:!.:c the perco 3 l.cli;,. 

by the cla~s ruJ i:--g cetc.:mined tl"-Y "anted to ')ri. ,c : :.d ·,' · 

actioTI s. They brouql1t in1 ividual actio·1.s. 'rhev chose to 

'.lri'lq ~hem in Ul:.ah, in tht! s,·ne form a"' ,rncric n Pio whi h 

Thi; Cm!:rt h- l·J :·n Arnei·ican p;;_pe t at th s 

,ersor s ha" th:? be11efi t of a ·::ol '1_:".ng dui-:: Hcr i"\i,, pend l"C • <' 

, 
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the class action, or un¾-.il l:he class was adversely dete:rrninen. 

And since they filed within eight days of that, they were 

timely. 

Rut those intervenors took the case as they found 

it. As far as the records go of the lower court decisio11s, 

they were not interested at all in challenging the adverse 

class ruling. :i::t w;,is by an experienced judqe who had 

ha.'ldl"'d a number of similar ca,;es. And apparently it seE,nd 

to th-:rn tnnt those ::-ec.so u: uere pretty good. 

Inntead of taking a c'1ance on a procedt•ral appeal 
' 

y~.:-rs l,ter, they c1m,e i'l'i:o that court and said, we - ill 

haz rd our luck in that :crm. 

We took ji;s · the OPposi~e tac·c. In th.i.s ca e 

··~ re · e1 on '-he clas< cl-tc:mp-~ons until fi.nal judgment was 

enter d. He i:'1.n l iarncd th;-,t they were going to &bc.ndon ug. 

'\t th,. po:·nt, we oily had on2 cho::.c~: we ha,1 co cont:int.~ thi. 

- 's actl:1 wha\: •-re did. W took the en ~e 

l" 

f~- .. 1 .. ·~ .. ···n,sc- c·· the nt...,a£ttr~ of remc y -~hat haC. b en 

'.-,t 1. ~inerl in e rl5. r ·,h ses, and ~1e staked ou- a:i.l o 

1c ; 'lU · 'lg that caf."·. ti1rourrh ap-oaal. 

()U,f;TION: Hal 1, you i J.;;c ~rot ght you:- o ,'11 l l 1 

as 0 J'divj,1ua.1. p1a::.ntiffs, didn't you? 
. . 

IIR. l'tgI'JFS: Ne nev::r filed 01::r own EEOC C :.:"']e. 



48 O.UP.STION: But you say --

14R. rmI'rEs: So we could 1,ot hut for the u.'llh::el la --

QUF.S7ION: I see. 

MR. MEITF.S: ··- of this case . 

Now, I think Mr. Bernstein is correct. I think 

we only hnd two days to file it. But even if we had 62, we 

could hw,e gone into the Northern District of Illinoin, 

paid our $15 and filed ouz· own case. Or we could have ti:ied 

to interve,1e in the existing case. l-1e didn't do e:·.ther of 

those --

()UF.STX01: 'I'hc'\t 'l'iouid hA"e been what the mer"n 1.•3 

of the c1.a.- s in J\lne".'ic:an p;_pe nid? 

MR. "'F.I'r:Bf: 'I'hat' c rig!\t. M.:-. B~;.:nstein sa:.d 

ti-at e hac1 to do tc1at:. Ind I submit that that is not 

coin elled by i '1'!eric:in Pi,~ --

our:sTIO-f: Well, what you originillly ,;aid ,, r;, yo 

had no er o ·· ce. You couldn • t do that. And I didn • t understanc' 

MR. ~,RI rES: Oh, no, we CC\.1.l<l have done that. 

CfCES'J'IO.,: You said you had no alternative but 

to do :-hut ynu ·.ctually d.i.d in this case. 

MF. MIU ::::s: Oh. no. Once we · .ad no'c done ·hat 

one- n:- t ·"1 o t 'l.Yf: ·,ad p,i,ssed, or ti1e i;;;. ·:··y (;wo days l, 

p. , t, c- on v +· •"l.Ci J. f:t for us to do a lO!: om: c· at 

(.J ,; • • 1 i.cu'·cct ~,·au ,O continue this cae:e 'ch:c l,O' ~;:; 

"'h€ re w~ o no o e: r ~'1oir - • In Dece~ber. --



QUHSTION: After the 62 days had elapsed. 

MR. ME!TF.S: ·rhat 's right. 
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0.llRSTION: But that doesn • t give you any r:i.qM:; 

the fact thatyou can't do anything else. 

QUESTIO!I!: After the statute of limitations had 

run. 

QUESTION: That doesn't give you any r:..ght to 

do SO!!l3thing. 

MR,MF.ITP.S: No, I don't think it confers additionc.1 

right'7 beceuse t:r..e si::c tutory -- and I• d see it the othe:r way 

arotm1. 

QUT:S'i'XOlT: ~;ell , :r don't understand why you 

diJn 't ti:y 'i'o ·.ntez-)'er.e. 

I r'"i ',": ·,rel] , I -:.hinl. that -~'1.~re are :.i 

t•n· .. ('°';!' 

t ... h ~o:I. t tJ -~1 ' la 1 ,a .. • who had <i.:monsti:ated i..heii: 

:::cm. rry d•is c'tsc to i'l.:s conclu!Ji.on. 'ir ey ,1z.d 

t ,r ori :i 1111 ~p:.:oq is case, tlie case '),. l i, bi l:i.. ty. 

rh:y had • .'.t~mp· ed :o con·ver-.: that ca!.e f.nto a class c,, e. 

l'hl:-y tX:rsi.•,,·ea ·..:he 7th Ci?'Cl.~it that that uas proper. tlit-

'f.o >-ur,'lt l" on ,-,-m~nd, t:.e o, stri~t Court judge decicLd 1'e • 

,•ould 't do it. 
• 

'Ph$ "lex\: stop they '·oo,i was to try to get cla ,,.., 

trea'·ren,; .i.n i; :.s c·ise. When tha.: fail.1d, they attertpt to 

qe!-r l i'lt.er.loc ·.oz-y ;~<'Vi,,, from the 7th C:~rcui ~. Th~t' 'a· j 

d 
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as well. i'.t that point, X:i.ss llcDonald was represented by 

lawyers whc had l.Lvecl with th:i.s case for four yeai:s, who 

had taken t;vory possible si:ep available to th.::im to repre3en'c 

her inl::eren:s. And they had gi·ven her every indication they 

•rould continue to represent her interests through aweal. 

11.nd o" course, that if she had --

QU.t::Ci'IOr: t·'11y did.l1 't they do it over four 

•rears? Int:;;r-rane? 

MR. JltBI' ES: T'lrough -- until final judgl"~nt 

uas ent.e;:-ed on Oc·cober, ~.975, she was fully represented by 

':hem. If Bhe had ir·i:ervened -- first of all, if she 1aci 

come to me in Dc(.~'1': e~ c - 19'/'.Cl a.-,;:: ,raid, Hr. Meites, should 

•• p-a .itinn to .:.n'i:u!.'."'"<::lle, ::,,: *°1'ould I continue t.he case a:3 I 

·:ound it? "!: would ?:ave i;(.; advise he.: to do exactly what 

,h~ did. 

,•h~ .;ho ice or, ·the o 1 side, wh.:!re ·he was co-npet ·1 

t ? c:..:re11Ee ·'o hcrsel·f, who ~ad qiv~ n evecy imlic .t ·? 

>f 'o .. ng 

QUE""'.iON · ,ell, : G ccmp t ?nf: coun el counr 1 ;; 

c . m~hody •ise co :, , ork? 

n. mr ES· No. It's reor'? !·hem thr..-c.. :i:t•~ <10 n, 

;ha.: 1 s dE:l:ncnstri! . .:Ed ~hut they are woi~kin9 fer her · 1 ,t 

',.'hey brought h .:r into t.J e cl- St; ection. They toc,k ~ve v 

possible s.:ep ':hey could to maintain it as a 0 1 as-; cl:ion • 

.Judge Perry l.ad ruled that he \ ould no'- per, ~t 
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someone like 1:liss McDonald to intervene. So if she had 

tried to intervene in 1972, it would have heen denied. 

0.UF.STION: She could have appealed? 

MR. MEITF.S: She could have appealed with the 

addition --

QUESTION: Which is what you're trying to do 

now. 

MR. MF.ITES: No, no it's not. If she had appealed 

in 1972, :t:erhaps the 7th Circuit would have reversed. Parllaps 

the:; ,muldn • t have. They might liave found that tha-.: ruling, 

fo.:- a numbe;;r of reasons, was correct as to her. 

She would then, I think, be ou·c of the box. Juld 

•-11·. Bernstein would be ai:g-uing today that res adjudicata 

foreclosed her later actio:-i. 

Say she suct•Geded on that appeal. She would have 

gone hac~,:, ar.d Judge Per-.:y would hav·e let her in the cas3 • 

. ,h<") would hav won, J: i.niagine. But at the end of the case, 

:hare• a~ ,10 resilcn that Mr. Bel."tll3tein and his clients would 

Pot h .. ac- l,':)en l.ilc- to :;1.:-t-tle with her, and sh!? would not be 

.i.ni.;,or.e~te<i in 1ppe:aling. 

QU,.,~TIO,: I -::he hNI sought .h1terv"n<:ion and 

ha•l in~'- -V?llCd, b en p.?:.1 i :tcd i.;O ::.ntCIV£>ne --

1-iR. ffiI'Ii:'S. She wouldn't hav;' bee- . pcI"'lli{:te;tl t 

·n1:~:..--vcno. .Judge Perry -- .:-1dge 'C>erry, in h.:.i:- rulinq of 

Oeccmber 6t"1, £:airl hP. ·cul, ;,ot permit a11yo11e to .i.nc r,1en. 



who h .. d not individ a ly prote&r.,:,d. !"11., could --

QURS'.i'IO:~: Well, she could have filed a ~et· -.;ion 

to int:ervone, and had it denied. 

MR. MEJ:rES: 1\nd then appealed. And if she had 

done that, she ·.1oul::i have been no better off than uh•~l.:e he 

e nded up, and where everyone else i n this case end•id up. 

QUESTIO~: ShE: wouldn't have been any uorse off. 

MR. MEIH~S: Oh, yes she would have. Th!: cose 

would have been delayed 

QUESTION: Well, how can she be any worse off: 

than not ge+-tincr anything? 

,m. !IBITE": N·o. She woulu have receiveu r~::. ~ef. 

QOE --o,~: I '" a r -- whzit • .1 wc::;se ·i:han i:h ti 

M •.• f.F.IrE': Th, d . ay fo:- h!r .o ge·; t:t t f 1 · f 

.n n c- m r., 1972, tl 7th Circuit t.'l.a "I'" roxi'l' tely ;i t:wc-

y ar ,q n t!". If he h.:>d il c' 1 

• t.• il •. V lS I ::-u c;cr i: th· t tlu dcfendan ll 

sta•red t1. raili ca•• ~ending the appeal. P:causc, t:,, 

·nte· t'.on ap >eal ig'1t h .. ve ch nC"-?C. t'1e dilr.ensior o tr 

car; ttc tria1. cou,l:. Two years wculc hava bean w·• +-ed, "t 

lOt C ? .,t 'I i.· ('[I ,::!.d have bean al:-la .,:, qo back +-,0 •rork 

qo ..;l 

Q .., : cm, An t:o f:'ay -- you ay th. I: t e li 

"'0 n .. Ii.: 1 l j I .:h n, wa actu lly rc;r: ::: nred h t 
I Ro g 

.... 

t:.a I!\, 



MR. MEil'ES: Only in the sense that evc,ry ab~;ent 

class mambcr is represented by the main plaintiffs and their 

a t.:orney. Not -- the:.:e •1as no di.cect representaticn. 

QUESTior,: No formal enga.gemant. 

MR. MEI':'ES; That ' s co:.:reci::. 

QUESTIO!I: I would think othe:.:-wise she r.1ight 

oert:.:.inly have .-i clain againf't 

MU. ME::TES: No, thero isn't. I meant only to 

suggest that shs, and eve1:yo;1c el::e were rcp1:esented by 

these people who ~10;:e wo:dting as hard as tl·ey 'Tere on h".!r 

behalf, attempting i:o get class treat,ent. 

1'he rule tha·'.: Un'.ted advocates would compe~. e.·.;ery 

i::ingJ.e exc:,.udcd cia is niemb"'r to wa1.k ir,to a Distric.'c Court:. 

~---,. n~ l-~s ..__ 1~:1:·~a~ ·,1'>•:r o•~ clai·m,,, •~''·h;n ~•-•.o da ·s or ~v.r -·u ~v ~, -• ~1 - - -v 

sixty ·c,,o r: ayr o:r: ,.,.: fo1:ecl-,;:,e:l. Thiz ,-;ou:i.d c1:fectivcl• (' n 

th'l 

ha ' 

n i:l .:! c _c uac e.:, th;;. adve:rt::e c•_aa:; rul:inq wo.1ld 

0"'1 -.~~,ti ... 1 .. 

.e 1,.. . '1 i? <l :<;rl'- c 1sc 1_o ,m lk , n, l: i le th~ . r 

ind i. · 1 1 :,,c · i iono to in i:e:..--1;s?,1e • 1i th t:1e ir i. 1c1.1 vi,•' ::. - . ;__:,;: 

'Jut ::.f yo1.· adop:: a ru· e s:.•~poaedly coll'pc:led by Ame-r.· · c n Pi 

· don't see how ~vou c,,m avo:l.d th -: resu. t.. 

Ne don'' adv1c:a~e ny ne 1 i:-ulc a'· all, t i 

annou:i C"d ~n NAi'Cl{_;:. Hew ~k_, that t_.nelinesr- ic i t nni 
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from all the c :crcumstimces. 

The single most impor·i:ant circumstance here is not 

that the case took two yeers, or five years, or seven years. 

That is largely because the 7th Circuit does not permit 

interlocut.ory appeals of adverse class rulings. 

QUEST IO~: But you' re assuming that the appl:i.cation 

to intsr-,;ene took place before the entry of a fina:.. :indgnient, 

when you 1:evert ·to ~:::2:2·. New "iork, aren '-;- you? It seen!" 

i:o :,,a you ~ut you·, .~nt-~r-.10nor :n a J.ittll'! .,1ore favor'l.ble 

pcsition than ,'Ct\ d, you::- party w,1en you ,;ay that wh~n a 

p.:.rty <J<?t.J a judgment. on t.he merits, par'.: of which he 111.es 

a11d part of uhich h3 dO.i:3!l't, he has thir:.;y days, i10 ifs.on, r· 

or hvts, ~o appeal th€' disadvantageous pa,:-t to the Court. of 

lippcals. 

You' re sa~ i.n;,, in effect, '.:.ha-i: an inter,;enor who 

is 11 i.he ~acne:: .osii:ion a~ tha·i': party caa come in five :.rea:cs 

lat":C a d !lnder J<n:l of a fl(;}C:.ble l:i:ncliness standa::d, qet 

w __ f' 

i.n t 

'lot. 

·-~ ::he 1,our·~ o·' Appc-al~ c"l that same kind o:: is.:;·,p. 

"' 0 

, 
l 

l 0' i.:i 

• .. :R. t,EI TJ::' 

·• 1 o•~ :'.G .. ·:> 

•• ..i lg 1'? 1t 

·.s car-2 1o· 

: ~"o, I don't. thi•1k I 're aayir q i: ut. 

;,-c-eal , 5.thi 1 -tl,iri:y dayn of ·h"' c :..·v 

Our fil.i.n~ a 110,;ice of appe, i cl:' 1 

>n ·o..-. A<'1rn:'ttc.:1ly we app,aJ (t, 

.-, 0 ,: _ n rr.e pl'!.· ·,t: "f,;. Bu-.:. rn:i d ".d not :i:ile fiv year11 

.:ifte·-:- fina1 jt'd en;.. .. . i: · ~ed J.3 day:? 'i:'"er fi'la: . .-td 1 

We r; i.ed with"n tlie or:igil"al thirty dey3 efo,:e t· <' th i. • 



days foi: -.:.he J::,la.i..-ii.'.Zt.a ·o ,p·ea·. would ha·,1e ei:pi:::-E:o.. If 

ua had coI!'c in :i:ive yeai:-s le.t:er, in 1982, I imz.gine tJ,u·t 

I'd have a very diff:icu:i:.t. ~:ime persuading you tha"l: :r was 

not out of time. 

QUEST IOU: But you say that even if :i,-ou had 

come in five years later, you would not be barred by the 

-l:hirty days 
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MR. MEY~~s: :r. don't know. I had a very real 

"9roblem when I was prepa:;::l.ng the papers for i:.heinterventio11. 

I was concerned that: ,Jud<"·e P:c-rry would not decide our petition 

co intervene uitciin thir .y day:3. And I fran}:ly didn' c know 

· .. hether :.: could go ,head nn, f.i le a notice- of appeal before 

my p,ati.t:'.or. ~o in;:0:1. ;,ane 11 i:: decided. 

Wel 1 , f ,:-: · •n •1;:e, y, he dee idEd the day I filed 

i.t. Anc1 :i: f.."i,d .)' no•:ic. of appco.l a:-id tr-e p£>ti'~ion th.a 

e~:t <l'ly. 

'1'h. que,;i::i.A,:1 1-·cu '::.-~ ra::.::..:.ng is a clifficul t QU"c!Si::~ 0 1 

·it 'l not, be.ca,._;, of: th ... \ •ay t· ,i.:; case •<taa ree:ol vad; po reed 

:.y thj .. en;~ • 

.._ th·i.!1k tr:., t 1~r. Pei.--nstein s arqJ!llent turns 

ultim,tely on a -- t e Ccur~ b~ing auked to put on a s~t of 

bJ.inc s. So : · • s cril , to ot1£- facto;.:, th,J f.;-ct of when .cch n · c 1· 

iy 'l "tat·.- 1.-m·-.:a::.io!1'' &:(,plying to an i11.-vidu11l ac on 

m'gl't ri.tn. 

I t-hiuk --
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QUEJT"CON: :Stit doesn't. it rea:..ly come down to --

J.ct 'e pi:. t ;;.t ch ·.s w;.y: A'i,t.:c:!.cs.;1 Pipe ,1c1 s concerned with the 

question or what tolling effect, if i:.,1y, Lhe pendency of a 

alleged class a:::l.:io·1 :chat. •,ias later no,: cextificd as a class 

action l\ad upon the --· .,,:,at tolling ei:fect it had upon the 

statute of lirnitati,:ms. Thal: was ·the qul!ei.:ion in P.rneric:&n 

Pipe. 

Hero, isn't the first queation to be ~sked io 

wheth ;; or not inte:cvt.n'i:icn Jue to tal:e place wil:h:l.n 1:ha 

peri.o providen by ~he statute of lirnitat.ions. 

MR. !-!EITES: ,.11 right. 

QjP,S'rION: And does it or doe~n' t it? Rule 21. 

'1 • ,.:;J: ~"r: Rule 2~ doeic; nol.: ans,,.e1· that. 

:F. 1-'.E·•·.,· ;. • And :C st1ggust thac ·.::h'l i:ni:·,·e:;:- io, 

• " - C i1 , ilt · o, i;. n) . f.or pu: ocses of p :ess:.nc 

cu '- [01: 1 inc-i ~duaJ. pla ... n .i~..:•s case. 

case as you f.irtl H: and co·1t.:nui 1g it through appellc1.a 

r~vie; of the clasc dece:cmin1:tio1, 1;h.'.;: ."n7·e·· is, no. Tl:-

t tu·e of ltmJtat.i.ons r all~' has not.hing to do wi::h H:. 

QUF.!>TIOH: Ia t;1ere any lc:w on thi;;? 

~m •. -IEI'l3S: As fur ns :c c:.n tell --
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QUESTION: Because, thio :1.t seems to me, is the 

MR. MEITES: As far as I can tell --

OUF.STIO~: -- maybe the dispositive question. 

MR. MEITE~: -- in all the timeliness of 

intervention cases, the statute qf lirnitationl'l plays virtually 

no role. 

QU~S't'IO~: That's what I had thouqht. It did 

i.n A.'llerican P'pe ba:ia•·s~ t:hese were -- t!1ese unn;;.r.icd cl?cs 

p-;-ople ,-~-.o w-e ·c Jr· .i not. l·o t.a a clas~, b::ocaw:e the c).ar,~ 

wc.s; ot too 11 ··ae,.·ous, c--:n(. ''1 Nl or··g·.n2l plaini:i.ffs. ~.i•cl 

they vb:::ually conceded i:t1c,t they had to ccml"l in wii:'1in ·the 

p:c>riod -- ;ith'n -;:i .. :'..rnitat.:ona period. 1\1d tne quest:'..on wa<i 

how m1.,ch of t1 -tp~·d.oc h3d b"~m tol lec? 

t ·· se 

.. 

•rhat waa '.:h::! only quest:i.o-;,. 

MR. i-IBITES: ~•rial:' n ccr1:ec·::. 

QU ... J~!IO.: A'lld they -- .is I S!lY, as I e;i, l'l 

e to :Oe J.r, '::<'r ent · o ... tile 

··•' od? 

... 

R. ;..in -:, : 1;0, r ··- th-? .. f: ar. a 1u-r.b r 0" · ,, · 

act.ualJ.:1-· c ~::c ,t e !>.~. Circuit: , h :.:e i 'i: nra.i-c i 1 

juag;r- 11-t: i,as l eE;n a 110· e 1. 

-, 

QUT,.,TIOl>i: ':<o'' 1, it could he f .. r judgn ~nt . t 



still wt"h:·n the limitat·i.ons p3ricd. 

MR. MEITES: Ho. Inasfar as my read fag oi: 

those cases go, there is nover a discussion of the statute of 

limitations. All I can --

QUESTION: Well, I don't remember rauch discussion 

either . 

MR. MEI'l'ES: So all 1 can -- so all I can conclude 

is that until this case, no one has suggested that timeliness 

in Rulo 24 means, as defineu by a statute of limitations that 

may or may not have run. 

QU"'STION: Yes. 

MR. ,IBI'IB": hs to an inJividt1al action. 

QU-f:ST:.:CN: I -1,'t t·1a1: really th_ first quest:i.on to 

;p • "ffil'rEs I ·i:t,i11i< it is. I thi.1k thntth ':; cu.a 

':inq 1 is,1e, --- nol: di:;::inguisl .::s, .i\me:i:ican Pipe needn't b'? 

diGti u~~tod: ;;.t 's nbout a c i.f:e-1:-~nt ,<incl of' situa ·ion 1 

do t. i.,h · nlr t-hi Co r.t • c l Jen :':c2ccd, u."li::.i.J. this cae:e, w ·:, I" 

l.11 · · v ~t-;'l aft.,s,r ··uagm .11: c~~c?. I dor.'t think - bu"i:, 1 

' h · '· .i..t , ., __, tu anr'.:"1i•1g _ -.c.:~ :.:illy _ ew. I t.hink -: {: • s 1 

- ··~e c s_ unC: r ·l..i C v. Hew York. --- -
J • _jO'. ; · Rul,~ 24 just' S3.YS tim ,;.y. 

l' S :1'1 E!':: That's i:igh ·• An as const:i:u. ' 

•n·• M C'ct.: .... -.. , ti, t mednE ( '.,. 1 "ol~ at · 11 tl ·.rc-1.1. .:'3tanc ' . 
'01 ~s;, v01r~~(.. .. f d'd l:h!c. .ini:er-., nor a~C r i!"Ot a ,ly. 
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In this cc se, the 7tl, Circui\: found firs; of 

all that she acted ~s soon as her class ch~rmions ha~ 

i ndicated to her that they would n,, lonaer continue .:o ,.itv-nc 

her interests. 

Secondlv, th-:?y concluded that there was no 

prejudice to Un:i.ted. Unit~n knew -- or at leaGt thev shoul 
faced a 

have known, since this case was filed, that it/suhstantial 

eXJ?Osure to a qreat numher of peon le. Ii: han decided to run 
' 

its ;1irlir.0 on a p,,licy of .having unrnarr..ieo. stewardesses. I:'l.: 

took a ri~k 'T'he law '7aS chanqed. For three years after 

chat l:iw was change!, it :oers:.i.stea in its policy. 

1t's a Mature business corporation, and 

ii: le-

.· r. .... !.t ,ost, 

,·.,. t:l' E\.1.i:c wae r.ilc<l, ·.: tl-iin}: ·'.t hi'r'I '"'O dol1h' 

'fhc? c:rmcl >oint "':hat t~r. Re.:h"tein mane , h·· c-t 

~roubi<!d rre 'cs ::he notion tl•n .... -oMeho\• what we die'! will 

im ea i, 1:lenent; .hat oir.chow it'fl only pussihle fer 

~efe.,, n~-- to ~c•:t.l. the.:C' 0ase~ :.f th v can huy off tr 1:i , 

;f p, ul. 

T/elJ, 1 suqq t ·o thi,; <'ourt t.hat ~hat's not 

-(ind b: ·ettle ... n, that zhoulu he cncourac,<",; o, anv · in of 
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case, and <:ertainly not in '1'itle VII, where Congress has 

made clear, and this Court has made clear, everv effor~ should 

be made to accord class-wi<'!e relief. l\nd inf.act in this case 

the main plaintiffs in no way sold out their riqht to apPP.al. 

There's not one word in t .he settlement a~reement that thE:V 

Promisea not to app2ai. '1'.'he usual way vo11 handle th: s, I 'rn 

info1."!netl, is you. h,~J.d up pavinq out the money until 11 

days h,~ve e:.-pirer:. Ir t'1is ca;,e, thev paid all the mon~Y o ·P.•· 

wfor,•. 

0ff~~~•Iff7: You ir:can if a plain'.:: ff and ;:: <'!efendant 

agree, enter into u l'"-cttlemei,t 'l:rreement ann 3tipulate t1'at 

the compla:·nt can b• c'ismi,!':ed, or that, in the "1ortht>:·n 

Oisti: ~ct of '.01 -i.no:: . .,, tn~ plainti f.f can anneal from that? 

'1P . Tffi)'.'"l s: I think t'1a-.:: that -- the defenrant 

could ~-i:· ,'">S move :o <1if'ni.<;;; 0·1 t''le c rounds of hreach of 

~,- ct, c ·-· 1 ck o ' ta,1<lir1q t:o ,rosr:cute t'1e appea1.. ·n,, ·' !°> 

,m in .·· qt: 1q , as< I don't f!Ol'1 of any i.r~st.ance where 

T'v.a nev:?r h ar.ri anyhoc'!y f'1.l'-

L/ t 't..,t "70;'"" ... ,.. 

fo·-: d:~'"'!ll'r,;al o 1,i. c.:>rr :"_;."rt, uµo'"l rec..,,i::it of a sun o~ mo . 

'tlld gEt-s d1c1t -: ,n o~ rnon Y, coul<l appeal. 

1m. '.Ir.Ii ,.'l: ir,11, it couln he clor.e. I in aqi"l 

i.t would he suhject to a r1otion to <'lim~iss which woulc1 

succeed. 
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But in -:n::.s case, it was not done. There was not 

one word in writinq or in fact in which these Main plaintiffs 

said we will not p:cosecute: an appeal for the ahsent class 

members. I can't imagine any attorney every aqreein~ to that. 

J\nd if he din, he'<l he a fool to nut it in writinq. 

O.tJF.STif)l-7: nut thev o i<ln' t. 

11-tR. ''IP.I'i'J'$: Sir? 

0UF:STI01l: 'Rut the fact is, they din not . 

•u~. rmr'l'P.!'i: Thev <leci•lec1 after final jurtrnner,t 

not to appeal. 

<1tr-,s1•10:-1: w~11, isn't that all that's neces!·ary? 

as far as their riqht ·::,:-

prosc:,cute ';ha a:Jpe;il"' :c.: endad it. nut ;_ don't think that. 

their decision c rle<l e, L o l 1,ort1.1nity to co!'!lpl•~t:e th is case, 

to br,.ng ':'.1:i.s c -e :o a ..:en lusio,, 

o.ur:.,rro l: l-i •11, whose -.h, t? The clasi:? 

m. •mt·';::~, <1'l he?half of th, clas:;. 

m·r. "rrr) l • Fel 1 , accordincr to •1r. !lernste in, thr, 

•m. rr.i:" .. , Fel , 2.nii I can say to him tlia · th 

cl th,, 7t~ C'ircuit r·led it c'hr. 

r t ink tr_ uly uay .o look .:i _. t --
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npw~'l'I()'J: Well, thE' only rea"on it• !'l hac'I: again 

is because you put it hack. They' re not putti;1q it hack. 

MR. 'IP.ITF.S: Well, they wouldn't want ::.t hack. 

Ol!F,R'l'ION: "'hat's the last thinq they uant. 

MR. "ffiI'l':RS: Rut I think the only way {:o look a.: 

i t, once the 7th Circuit has ruled -- it's, T suppose, a 

nunc pro tune orcer -- we ' re hack as if the rulinq hadn't heen 

made, the earliest rulinq hadn't heen made in the first placE'. 

I suppo3e that !? vou look at this kind of case nve>L· 

the course of a dee idc, f.rol'l 1 <168 to l q77 you wonder if the;:e 

i!'.:n't a hei:ter •·•v.y 0f r.-indli.,q this. J\nd t suopose there 

must be. ecz.11se X dcm' c t·nink a C&!<e should qo on t;his lonq. 

~u": ·t l. ,. you look at each seep a:i.or.q thP. lin<?', I •hi'l·~ 

you C 1 ,., & ,,. "· n "11', i' 1a 1P.r :; ,a ... tell Y""<-rs afte.,.. tJ-,e ,., 

of ac· ion rcr-€' , w~, .,..E' s ~i,, in a COUl t. And H'"" 'rP • '01 q 

t, .'1 fi-n· n . 1y. 

•:uf.:'ici•nL to h .d t t. :le 2crle who ucr,? inju;:-, hv 1 i 

'.irli, es wrc l'Jdoi,.q sl.,:,,.ld .-,eve;· qet appellate rev'~" o 

U.!' 

an err011~O· c-1 <:!'l ,r- er, ,mu thev should never qet he rel i." 

·-h,t it ~- Ll11S t. me ti ev' 'le heer. eni.itlc,l to for the la_l 

rt' no,: our fa•.ilt_ that WP.'re here today It 's 

- 1~ •'L- _..._ f·r a I 'o'. '"~ {-·1L' k 1.·t•s a _,,ho,' our :c-u ,. ··11a• W?. "l~r• t • .. - - , 

, 

t 
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the 7th Circuit did, is, ·;.e have aci:e<l reasonahlv in liqht 

of what we knew, and in liqht of what the law said we should 

do. 

affirmed. 

And I S'l\);qest the decision below shoulil he 

'l'hank you. 

<:JnRF JU1'T rcr: P.URGgR: 'f'hMk you, c1ent:er:ien. 

The cas,1 :i.s >Jubmitted. 

[Whereupon, i::1-C! case :.n the ahove~entitlec1 

matter wa~: ··.;hJT:•;_tte i. j 
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