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!>ROCEEDI£!GS 

MR. CHIE;,' JUSTICE BURGER: We will hear arguments 

next in 7 6-496, Wolman v. Walter. 

11.r. Kancelbaum, I thin]; you may proceed. 

ORAL ARGUMEN.l' OF JOSHUA ,J. KANC:::P.t-BAIJM, ESQ. 

ON BEHALF OF '1.'HE APPELLANTS 

HR. I<ANCELBAUM: Mr. ch::.sf Ju3tice, and may it plE'l'il.Se 

the Court: I am Joshua Kancelba, M, arguing on behalf of the 

appellants. 

The appellants in thia cass are taxpi,yer s of ·chE: 

State of Ohio who 1U·o appaaling u decision of the Untted State• 

Dist-.:ict court i.or th' Scatharn o::.stric·t of Ohio which up! eJ.d 

the est&bl::.'3hnent claus'!l "alidH~l· of Ohio's latest statute 

which pi:ovidE s mc1ssiva ai 1 to th,. nonpublic ele.'llentai:y ail!O 

secondary edt~cat:i.on iu Ohio. The massive ~.id I r.uf Eirred to 

~::iounta t;o fundinq of ln xca&e •f $BR million for tha bi-

Thia case pi:es ts varhti,n:s 011 the then explc·cd 

4 n 1975 lly ~hi.s cot.rt in neak v. Pittc.ngor ar<l .. Jldo6d til 

te.t•.1 ·• h :t'l chaJ.~.e1,9· ~, ,llich is codified as Ohio F cvi• j 

cod c.ct:icn 331'1 .OG, a-..~ wh·'.ch ¼ti have generwlly--: f ~red <:> 

~.n ..:ha J:.. • ic::: s t>u Sen, t{ 13.' 11 17 O, was e:iac-ted in direct re-

sponse tr, this Co•~t.•s d ;i9ion ir Maek v. Pi~tcng.n-. 

At that tirao we had an tppaal pending 1c 'ar,a t..i 

cout"t f.rc~ -.::ha predec, ::isor Ohio st~'l'blte wh::.ch was r .' rtu 1 • y 
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identical to the one deci.d d i1. , ek v. Pittenger. A feu days 

after the Meek decision, this Court remanded that appeal on the 

Ohio law for further proceedings and the response was the repeal 

of that law am the enactnent of the present law. 

The current Ohio law px·ovides the following pr0<;·rams: 

section A, textbc,ok loans; Sf3ctic•ns B and C, matarial aJld 

equip'.llent -1..oam.'; Scct~.011 ) , opec~h -i~::'. llaa::i.~.;r d:!.agnostic 

services; Section E, physician, r.l,rsing, dental and op1:omc-tric 

servicas, which incidentally ·we cio not challenge; Secti.:,n F, 

diagnostic psychological service~; section G, therapeutic 

psychological atrd speech ~d hearing sacvices; Section H, 

guidance <2nd couns ).ling servJ.ce ; Section I, ranedial service ; 

section J, 11tandardiz(d t st and tcor:!ng se.-evices; Section K, 

progr31l\s for the denf, blind &.nd uno·tionally disturbe--1, 

crippled au:i physical 1 y hruidicapfe.d.; am, finally, Sect ~01 L, 

field tr::p ·transpoi:·.:n ou. 

It is our c . t tion tl'.<'.t e:.c pt insofar ts the 

narro 1 phvaic lly or:·. nt l 'lealtl a8."!:vices are cone ·netl, all 

~f h pro, ·amt£ 11 af l of the astab!:i.shmsr,t c l!ll • The 

i;e ' :. 102.·::~.:, in ·, hi._ ca 

M ~k • P'tt n;, is basically t .... t as :ar as quii;xnent al'.:i 

rn teria lo s re co c · .ed, th prese 1t law ourp ts " p 

to m · tb se loan~ to p I ili,, or p ·ants rather th 

10 ns to t.h :due. 'o· 1 astitci :o:n, and 'n~ofl'r a t 

th er;· ceo are now di ho z 



that di'lgnostic e.-:vi.en ar pcr'·a .. rnsc: on the parochial 

premises as tooy waro unde.-: prev .. o'.ls ,.aws coz:.sidered by this 

Court, whereas the so-called the·ilpwtic services are now 

moved at least sane minimuin di~l:m1ce beyond tho walls oi: the 

nonpublic schools. 

QUESTION: All these sm•vices set out OD. page seven 

al!d eight of your brief tnat you have j'.lst run thrr.mgh for us, 

all of them you find violate the i:eligion clauses of the I'irst 

Amendment, is that yow: posit.ion:• 

MR. KANCELl!.l\UM: All 6):<:ept physician, nursing, 

dental n;~ optometr 5-c , Your Honor e,:cept to tha extsr..t that 

th&rap utic sm-v:\.ces are ,,ermittoc. under this 1'.ct to be per-

form61 on a publ.:c school pr0111i 1, as part of a gen ··al prc..,ram 

appl ·e:1 cc-osa the bo ,. :o p·1p ·: 1 in i:hs public a.x.: non b" 'i.c 

sch oJ.s. 

QUEST.CON: .t .rou de cl i set to F, th:a dingnost ;: 

ycl:!o}.";,ical c ·vice~? 

t1R. ! i\ ':uB UH: Yss' YOU>'." I o:.i.o:c. 

QUES IN: r1 qp3och aid hearing and --

,1i:l. !:Al (...,L,112 UM: Yes ""c:;w: Ionor, iliose !rO the b 

C e or or d' !lgnoa ~c e:o::vic [ we o>·ject to, t:h spe l a 

r . n<J uu. th p ycholc. ic-al. In rnr judgment, thee v•ce 

ai:e raat rially di "for t i:ram th oth dilgnostic ervic ·~ 
that th y are f mor ..,i,bjeci.::.iv ·chey a"."e fram ?.cl under 'I: 

law in a very loo o f shion which permi.:s a luge gr t ' 
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..inrestricted intucarumn!.ca-t.ion betwee.u tha diagnostic:lo1n and 

the person receiving ·::he di~gnos::..1. 

So at the risk of skipp:Lng ah9<1.d for a moment, what 

we have is -- am the r.ecord is c,:1.ear as fai: as psychologtc&l 

diagnostics aro concerned -- intfll:viewing aud projected pro-

cedures are specifically mantion<Kt in the st:iPt,lation a.11.<'l 

gu:;_d1:,lines. and so far as these :...':i!lls ara concarned, wh~e it 

amounts to is governm';;!1t employeos evaluating the ai~ti "-?d s, 

behavio;:, ot cetera, of children in a chu:.:ch school, and this 

is fu:Qdame:ixtally iooonaiscen:t with the establishrnen: clause. 

I,:>n7ublic education i.n Ohio, as it has Leon where 

t..tiis Court has considnred simil•u: types of stat:ut s aris:'.ng in 

oi.:her stat as, is over.wh~lming ly c:oc l:.arian and, in f ac I::, of 

sme 262,628 nu,1i:,. 1l..li" pupils E:iw o Ll in O1&io dur i~ tho l , ,j-

75 scnool yea:::, 243,5 5 1'3re ek!ro· 1~ i:a ·.-:.he c.,tholic E::htoJ.s, 

only 8,7JO w r, e»r.oll • i11 nons r.tai::ian schooJ.s; of 720 I c.,-
p,J.blic ch .,:_a thrcug .out O' io, only ..:9 ware ons c .arian. 

b :i..o , clet · m:i.: i 4-hat u .though h 

p;n-haos d:l.f .i: "1'" ... t., n he coro·r:t of C 

duc11.t:;.o \ ':t. O'lio i,.l tl ,ro ,., l :.ch appear d in hiE C u ·- • 

op-'nion ·,1 !aek v. P.tt·~, gr, C(!·..a,:·an education in Ohio~. 

s11.bstant a 1.J.y canparab.te to what ~i Court fcu.nd t..> !J 

:i.tu ti in L v. I<urt .ma , ,. 'IJdeed this Court. i 

firming t'.he SUC'C fu •. ch lleL~ • by tr sa appal t, 0 

vicus Ohio n asur s to p ,:wide Jnctarian aid in Woln1an 
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Essex am Grit v. Wolman which ·ose on sfaiilar stipulated 

r ecords :ln effect heJ.d that sect ·:ian education in Ohio is 

subject t o the same strictures as applifld in Pei.msylvania, New 

York , New Jersey, and indoed appo:1.1ees have conceded that be-

c ause of the r eligious mission of these s chool s they are de-

f ending this si:ai::ute base:! upon :::s secul arity and not upon 

any dif fGrances between sectarian education in Ohio aJJd else-

where. 

'i:'urni:t1g to the materia:. and equipment loan pr01Tisions, 

there are essen·tially t.hree dist:.act:ions bae1een these pro-

vicions and tho provi ions consic.or~d by this Court in ae-;.k v. 

Pittenger.. First, ther.e is a c:la;1ss in the Oh:l.o :>tatute ~·hich 

says tha':: matsrials which are cap.ilile of diversion to rel:'gious 

pt•rposes cannot be lo'!lf.ld. Sacordly, tho.re is the prov isicns 

. h:.cr. I 11.uded to eiu:1:·. -: that :. ans are t-o ba made to pt·pils 

or p,·•ent,s; ar.d, ::hir ly, unlike -:he pravious ~tatutes in 

b· 1:g . i:c It ' 
•.. plemn11.a:tion of the quip ent ard 

i to ba ccanpli.rlied with th , ssi tance of 

1:,l'cly pli6. staff: wh:"ch i.s authc-izsd to go onto he paroch5. l 

sc. l p. ire ~o do such things collect, catalog, dic-

ib t ! sto:c tho cpipm.mt ·a:J rn ·t<Jria'.s. 

D l:'.t'.g 1J:."i;:h the first. of those d.:.stinct' f •. s , 

th div table to re .:_g · •. p1.11:pou s claus , a) 1 t.h t do 

put thia c,:ise 5.n exac J.y ~he s·"' 1 posture as i:..;.· a~ eq ·.p!l' 

an:I mater. :'.al loat are c .cun d ·::hat r-teek v . P .. tt ger \ n 



8 

when it ax:.:iv&d a'i:. this Court, because the Di::::t.i·ict Court in 

Meek v. Pittenger had al.t"aady heJ.cl t.'1at the Pennsylvania Act 

was invalid under the establishmpJ·,.t clause insofar as it. per-

mitted equipment and materials which wer.e capable of: diversion 

to religious purposes to be so lonned. 

What this Court did was strik-a down these pravisions 

insofar as they authorized the leuling of materials which was 

ostensibly a fixed neutral content·. on i·ts face. 

oealiDSJ with the loan cc•ncept, t:ha i;upil loan concept, 

we must first commenc" w:;!_;t the :ai!:l.:-ci:andiz:s that ·!:ha ·.;ery 

same equipnent and materials which were to be loam.lid under t.'1.e 

prior Oh:'.o Act which wore substci.-:.tially the sa.rne as the aquip-

ne:nt. '1)xl. materi.als wh'.ch wore to be loausd in Meek v. Pit':angt:: 

a.r.£1 &vai1.able u!lder thl~ nact:ne.:.t .. 

'Ihe stipul.-to:l record ct):nt:ain;:1 a list of '.:he it&ns 

•,hic'.'1 Ii ire f:u1:.r.ishe.:. uriler the p::i.or Oh.io Act and it is ag-.:ea::. 

t , t th ne s.me m tori< ls, excsf>'t. to tha sxte!),'c tha·c ·:::he in-

c-p->-iJ.c of <livers' on c' -;u e can hzvo scna effoct:, w· 11 oo 

Jo.in i c.gain, a.,d th i cluds l~ch it.::ms as wall maps, &cier'J 

1 'lbs, C."-:pe11s5.ve p:..e'.:es oF el3Ctrc.r•;_c equirn •*. 
h point i.: that wa ai:c not simply hat\diug out itenu 

uh.;.-::.,_ , re th.: fu.1cl:io!"::1l quivalerJ: of i:extbooks here, am the 

applicabl. principle :;: think was I ell set by this C urt .'.t its 

cor.sideration of: tl'i Co.nreittee Zor Pub1 . .'c Education v. i q.1 · t. 

\lhen -chic: CourC detm-min .:. t.hat a mn·e <~omuit dev:lco, ~ay 
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tht>.t you m:-~ giving or lending b!t< l:>a.:.,.fit tc tho pupils or to 

the parents, does not suffice ;;o (.'Vaile ·l::he fu1JC·.:ion an:l effect 

of the emctmont. 

The Meek rationale which is equnlly applicable tc 

·l;his s·t.atute as it was to the Per.,1isylvania statute considered 

in Meek v. Pittenger 11as that substantial aid -- I am quot.i~ 

from the Meek opinion now, on pagt. 23 of our brief, pages 7, 8 

-- I'm sorry, 657 of the Meek opinion "substantial aid to 

the educntional funct"t.on of such f;chools accordingly nec~e-

sarily results in aid to the sect:.:rian enterprise ae a whole. 

This factor doe:;; zi.o-c clumge whether you cal]. th:'..s a lo~n to 

the p.lpi:t.s or ,. hat.her ya.1 call it a loan to ·clle schools • " 

Now, \18 are :.,aft w:lth the r,ccessit.y of harmon·' zing 

th:i.s as,>act of ehe case with Bo re, of E-lucation v. Allen ~nd 

'Che to.:tboo:-t porticn of the I-leek opi 1ion. 

r .:irt of Ot':: b1.1r "en. is ,,:: course, to a~k thi:> cc.1r _ 

to 07 ··,:u l those tu: '•bo,,J: d ci •.c.,ns. ,e have aJ.ways fel~ ··"1.at 

ti. y wsrr, :·.ot in ~.arm :.y with ·i:h ct.her holdix,gs of this Cc11rt 

ui.der t.1-ie r tabl5 !ur.en·: c ~au so, bl t i-i:. is not: rec ssary to 

;errul Board of Ee uc.-,tion v. Allen to reach th:la result. 

1•hcro a,e t :actic ,:i. di,;tinct.ions batwaa1.1 the materi ls r.d 

c •• 1.d.pm nl.: o:::i the one '1ar-d ;.nd th text lJ,:ioks on he -,th .• 

First of l , ... -:-e ia , history !n Chio of 1 ming 

textbookc to i;ublic sc.1001 pupil. as well as p&rocn·a1 ac11oc-l 

pupils. The applicab .. e 'ltatuto is r ction 33 29. 06, whei.· · n th 
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boards o: educatio l tre.:.t th , fr.r:1ishing of textbooJ:s to 

public school pupil.; , c a loan. '!'here is no comp;;.rable 

statuta for ths t::eatment of matm:ial and equipnent in public 

schools as a loan to pupils. No ont. would ever think of Gall-

ing th:ase itans collective loans i;o the pupils, a wall map a 

loan to ·the pupils, but for the triidettc neceas:i.ty of get-cing 

around this Court's opinion in ~! uk. 

QUESTION: l'ir. I<ancelbaum, what is the differer.cc 

batween ::-: geography book and :.. m,\p? 

llR. lrnNCELFJ\lJ,•1: Your 1{1)n.:,r, first:: of all --

QUESTION: I moan for 1:.Ji-.:s p·1rp0Sf)S. 

rm. K1\UCEJ,R."UM: For tr11lse parposes, if tile itan such 

aa a ., !' 5.s not gf.v<:,n to ~he pup; 1 to ca-:ry about with him, 

T)erlnps .a :'3 hane, th :i:e is somei:lting very sl':retched ubout the 

;>ti.on o.: cal:..ing it a pupil ben .,: it. I agi:ee that it m1.J.es 

,t.' .ll l'I "· lS s f: • .;.· ,,. T am c:e>nc<>rnied ari' &S fa~ P..!" tl " 

clj-nt- r prCJ- n· n:,. C_:j'J"':::a~ k 0j ·- say t'1at t'l.o t xtbooi - ..., 

,0 l'l ·c. J. CO" c:: €.~.ig:i ous C~l cation r.ilso cuqht llOt to l:3 

fin .'Jhrrl .n pw:.,.e,_.h' ::. r- '"'ls 

o o. ::r tb· bac. ius tl\ aisi:i 1':! t:ion rcnaix a v 1 · •• 

rtc:r:c.c.11 : , h re I have C'ase whero the r ·:atul:. 

bro lly ,.utucrc iz i aJ. l kimh, of m, t ,:-;;_~1 and act. pm 1rt: ~o b{ 

furnish 'l'he .. m;e ., pa;. t ,1sr..': o.i: ,..u.;!ation i:,-ii:-s,v ..;on gu · d -

J.ines, then :.hrcwu th ma ':ter un:5.er the statute to t.he 

tration o:: tlle 6,)Q-i:;o;:1 - :id loc ·~ school dist.ri.cts •ho m 'l 
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co:n.sul t wi-t;h 3 3 f i ld coordina'l:o · · in the :implemantation of 

the Act. 

The not:io,'l that the pr:.".ritine distinctions we make 

here will fir.Ii the:ir way into wh:>;.: is actually done ul:lde:r this 

Act is I think not consistent with the facts. 

QUESTION: Can't that a11ait the events so that ~•o.,. 

can go int~ me federal courts witll the particular text:b0< k, 

a particu:1..:n: f il!r, a particular fuuctional equ:i.val£nt o:i: books 

and show that that on~ does bear on religious Elducation? 

IIR. KANCEJ,IJJI.UM: Your Hon.or, what I fear the dar,,ger 

in t'.at uould be that the grava,nen of our complaint as t,; -

payers 12nd ·• F 1 st v. Cohen is t .. < t th · e:.:p n:1 i ture o::: th; 

mo; ~• ab :.nitio v'olates .:iur E'::.r ·, l\men:lment rights. N w 

Q'JESTION: of course, y,u ar "llaking that cla:'.m w5th 

i:efera:oc to tle a.~'books, too, i;o thai; nakes it a lit 11; 

d l:'. •1 :-.t your pof" it: on. ,rou, 1,e have set .J.i.d 

· u n ·: ::t ·ooks, h--_,en 't , ? 

r l. KAllCET.nAUM: At 1e-it for the time being, :, sup-

s y t r Q).lC • , bu 'i.! 

OJl:STIC I: 11, for c, :· t- a •'1hil , 

f R. l(ANCELBAUN: Lut least we kl10•• that a t c 

b .,,, ; xt.bonk. ll;od :m Act. like this, all kinds of 

th.'ngs i: l ho ·h: .c. thi, (; 9 part aui pare in 0 t 

Hi iv th.is en ' ~he s. te !las noc: met .- obl n C t . p 

to i S1.! hat . tJ ~si n w' 11 net be inccilc '\: a.xi ha 
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e:-:cessive entanglsnem-. i,,i l not ,x cur wh15n i·:.. passes an «c'c; 

which in eff.e::t pas.i~ the .:.cuuin'.s'i::rati;,n to the far-flung 

local school districts without any policing, wichout ar..y 

syste.m of surveillance, which of course would present its 

own S.'<cessive entar.,gJ.anent probluns --

QUESTION: Well, in moc&n :.;duca·l:ion, just as we 

moved fran somsthir." a hu.ndred yaars ago with a slate abo.:.t 

as big as tcday 's loof ~-leaf i:,otehook and a piE,ce of cha!}:, we 

moved on to scrnath:i.r.g elo'S, now haven't we moved on from text~ 

bc,oks to the use of cAor.ed-c:izcu.i.t tei.evision and movie f:.lms 

ar,d oi:her ur~phic displays as th . functional equivalents, ".: 

thinl- yoa usc1 the ·.:erm, of textbc,oJ::,;? 

r Ji. lWlCELDl\.UM: Your ! t,no-..:-, I think the &ppalle; s 

use th t m, bln: tl L .'.:c.Jc.; i~ th t ;1:lis st:J:i..-ute fir t cf all 

oo s f..i: · b yon' th" f• r.ctional ecL iv lo.1t of textbco~,s 

ct • l• \v • rmtt .r · t.i1 · ch arG his'.crically c:..'"ssrcom 1:at'1m: 

-i•1ip1 ••• A s~c: nd Jy , I think -chs argument 

,:ova- -t...-io much b cat th qui·n,ent. ~u::h ai:, clos d-ci:,.·cuit 

t .:. .iii.on c n b:, -r. l ;;dily ern1,lcv,y1 to videocast. 

ow • c r-ular OJ .. 

QUL:S ION: I' ll, .. o ca~ th,a t JXt.'looks, c, l" 't ·::h y, 

but u:=v i: c.nc'3 t i·e car uf ttz.t, doesn't it? 

R. J< -ELB, ll:t: Your I en=, ..: th n); ther 'la t. r 

r,') EHl.".'V il 'l'"C::: 'l the t tbcok Cf':!CJ. Tho court tre 

a• su.nption ;.hat t;w textbooks b irg of :ixed cont ai: 
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secular on:.: wil .:;tay ~-1 .. way. I·.: hasn • t clono th: t in th 

equipmenc aoo m~t •ials cass. 

QUESTION: llttll, any or ·c.h~ p.aople who View the 

matter ar: your clients do and f01.ad tex~ooks beiing furnisha:1 

in public schools tha•:; were relig i.ot1 sly oriented , they wrn.• lcl 

ba in federal courts rat.her quickly, wouidn. "c they? 

HR • KANCELBAl:;/1: Your I c nor , .~£ we were to have to 

tnl~e these ce.ses on an z.pplied bae,ia, ~,e would be in federa:•. 

court not only quickly but incAss,utly and every day am 

forever. Just on ths s-ch .... ol prayer decisions alone, wa cc,,.1ld 

b. in federal court ir, 88 coun-ci~s- co!'s:.:am:ly. IL .ia: e ~.m.i.a~ 

that th·s Court cc~ .. tint~"! ·ts pat.tErn cf making facial adJudi.ca-

tioll.'3 in this are. , leaving cle ·.: gu i.deJ.i..'\es as to t·h t cz_n < -·~ 

(" iurni~h"?d and 1n ki.:r,.g it ;:,bu:ad"lntly clear that i::l'e 

t b. 1-,ill:i.ng to acci1 these statutes and show th"" 

S C'tld..r.ilv. 

.h, l1S\.: •• b,,.d up~n en~ who is challe~gi.nq t·e 

cont· thi - -. . , ,l:~s.·.-: :i5.d :.s giv J:,,7 a , · 11 

, )I):) :i-:et.. pi n:~, a. 1 ' .. o who ire co rn I 

t 1 di•J cf it" aY. doll;-· for r,·J.i.<,i.:.cns p11rros 

l'lCt p r . _0 ;o tho ":r. s .tio:r.. I "' Pl •. ci q of. c'i.a .1r: 

1 .o i;olicll •. h t:nac 

oi: ·:;.'.'. e t bL.shm nt cl!! 1se in _his area. 

CUES'.L'ION. r- : • Kancelb .1 n, as I read your r i f, y 

do , ot go :s-o f.?r as to suggest that t.11 1,Jlen c.:as CV ·u 

rr 

t1 

1 



14 

do you? 

1-lR. KANCBIBAUM: Yes, '.!our Honor, we have gone ·l:hat 

far, but wo have recognized that in v:~ew of. -cha Meek opin~.on 

last year -that it is aakir-g rathu: a lot and Wf;. have also in-

dicated the ways in which the All.on case can be harmonized. 

I might say this as well 

QUESTION: Yo-.1 have beE:!l more hGsitant ·than cthf'.r 

counsel at times? 

l1R. KANCEtBAUM: I'll' sc,r.ry, Your Honor? 

QUESTION: i sa1 you a:rn more diff:;.c1ent than oth • 

counsel hav l ba .11, 

UR. Kl\NCETJ,1\ii/-i. Oh, w:: WOl!ld love to have yo. c;vc:c-

-ule Al un Your llonur., t lt --

QUESTIO?J: Well, if u: l.id all of your p:oblems in 

your col cquy wi • '•h Chief .:ru~·L ca would be cv,i:cco1.1°, w ;,ild 

dey ot·, 

rm. l'J\NC'ET-BAt''-1: I thir,k ,1any of t.hP.Ir. ·wou •d be j n-

d d. 

n h t :.a..? 1::.} .. ·_ • J.::ning de· m -i...ho .0t1 S'l to .. iat 

r ic, of I,. ,ice. 

I IO _. 

R. IW!CET..B.I\UH: ~,~11, O"u Hono. , wi-::h a. 1 :c rpect 

whlcl is the All ,D .::at 

OU' ST ION: l 2.y I .; rck t'o ,nn er: als ii 

In the pi: blic Echool!l D Oh_. o, t. I il".' -'10 8 m El V li l I) 

the Pilp;.l!o? 



) 

r itl 33 >V th 

eru lo::>k · n:i for i , and 'J as I cen d ermino it 

emerges fran t.'ie geno.:il pow r o the bom:ds of edu,:ation 

which this Court noted in the Mt H lvey case recently, is a 

quasi··auton.omons body to acquire personalty anc. to equip 

classroans. And I nlight add thn: should the Court desii:e I 

would be most l appy to furnish a flupole.me:irtal melllor ndun ox. 

t.his point. But ·th~ is no ccmp:irable sc;atute for the J.ElJld-

ir,.g of mat ~ials ·:'Id quipment a£ opposed to tEixtbooks. 

,c~,, t.u--nln:., to '·he p".'tb1811 of the on-pr 1ises 

diagnort .. c <sorvic , I would <idd that the ronarl;s which 

a f 11. s mad C nc ·11i the chological s vi"' s 

;;. xt 0 t.l !' ch < nd he'lring c~ic s a 

b c· l he "' t is unr C 

0 y t · _ l ized t.e t b rni 

J l (, fo,. < s e. 

d~ I p ·b:i.li u e· t' a e:t 

u \T r- ce I :f' C.i. n. caf c·u d, 

I i < l i k ins 

I; ).- pc ta. 

, 0 p tic ervjce t· 

C s of 11, 5t s C 

1. t 0 s V C i-h c ot 1 er 1c p· 

b h 0 OCJ . ~.J c100• pr i so th 

r.i .... of. t t 110V _o thra C 

p y 

, 

a 

rx t. 

t 

e 



of instir-.,i-b ons on which they can be perZ ,rmcd. 

Th,ey can b performed on. public school rremises, so·-

calle'.i public ce1?ters, or in mob.".le units parked off the 

premises b1~ close by, in effect at the curb side. 

No\1, I repea·i; that the appellairc.s do not object to 

what Profe3sor Freund, writing ill the 1969 Harvard Law Review 

article referred ):0 in Oltr briof L!!d repeato::lly in decisior"I 

of this Court, s&id was shared t:u,a which, as he put it, 11ao 

the limi•i; ·eo which our policy of n6Utrality toward religion 

can car;:y us. 

To the extoni; 1::h~t this type of ·i:h0rapeutic ser\·ic. 

progr.;;,m can bs eff. c·.: 'd across th: boi-·:d as part of a get'II. ine 

gen ,:al proqram, either in a i:,ubJic school or in a facili+.y 

wh!ch is '.:3--.iJ.y m:1ds ava~.l,lhla for ~hat ser,, ice to the ger.:r.: 1 

c~=nit.y of w i"!h t.!. p ccichi«l r·chool puoi:.s ·re ..i part, we 

< o ob~ tCI t D.L.u .. Eacil,. ci£..S II ici: l. 'l . y 

ru: not ft i)!~.c .i: ac · li .: er. at. , U. 1.~Jt ,'~e soecial ratelli + 

£aci1_._t·~1c £u,..ni had ,y t .. c '1ubl'c: ':o.,. tha specia. t, of tr~ 

paro.'11 : .. : c.:i.].it _. , :n effect r,,b:i..::.c ann Xt'IS to crurcu 

chool~. 

\1'3 s e "\ ~r,, e dange1: that th l,s i.n m· ~t11 tl'>' ' ' 

o: sc1 o t,'1-t th· st..,b.lt e J ,u:s. First of al.i. 

QUESTION: Are ycu sp i iDJ now of a mobile an:: x or 

a --

UR. KPJlCEI·BAU11: Your ,ienor, [ -i::.hink the.!: bot1 cf 



thosa arc posJibl , a 

l'/ 

th t a annGx app-ies 1ith equal 

force to both of thon. Th ma·ttnr is uot far-fotchcd and in 

our reply br.ief I hav cits:i the case of Moore v. Board of 

Education which is an ex-:-1r,le ar;.e;i.ug out of a canmon pl "Ii 

court in a :rural cannmnit.y in Ohi.c,, Mercer County, of a per-

manent clmrch school annex in which the public school was 

stationoo naxt to the parochial E chool and the ent:ixe adm.ul.i.s-• 

tration of two .tre so :'.nter·!:wins that, as the trial judg£ 

four.cl, ·1 e pupil~ wou .. d have no ;,y nf 'kno•·•5.ncJ wJ,.o>: f-J, y ,., -q 

recaiviD.g scrvic 

iu th9 other. 

:'n or.e a·Jd 1•:h'n or what they ware receiving 

QUES'i'ION: 'loll, let. mE confine that now to the 

m biJe unit. S•tpPo-e a nobil u· -:.t with meiical service. i• 

qo5.ng around ar ."v:· ng p .Lio :i.c.oculntion;, for 8:.{c'.lnpJ.9, do 

you obj =t tot t? 

w,. K"CE!B UM: Your to or,·r don't object to th 

p ] _ ; :.<:.ul, ion. if: Lit .i p Lfor1r.?d by n.o:ilcal per ·onn l 

0 t p.?.r chi l _ c " J. prem:i.e:s:;. On t'.1e ther ha 

()UI:.S'l cO ': , ::1 pe cl -,;,d h - in'}, do yo l thi t 

i:a l., tht.. c e -t o~ a& 5"' ~u:ation -or ,:,oJ io? 

t;R. I NC~LB ' I'!• No I Ye ,r . Io 1or I think ;it C" 

a c. , a:,:-in< th oy '., ,o. ves an c go:·.r J .re t.; onr hi ..., J 

t 1e: ther- p;;.st '11'. ht pur,il whi::h is -im:i. Lr :·.11 ch.:;.ract: t 

r9Tledial readinc;, g~icanc counselling and what ha, you, ti 

that ,,heri that n::n, :.e urit parks at the church ga an. 
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it.~ J..i: a•Ja .lab le ar.d ~t i!l stipu: ..... ted tha·l:. whi.:.e it is park,oo. 

there it wo,ild oo most unusuF.J. fc>i- ·that f ac:llity to be per-

forrr,ing services f:or anythin-'J otl'.er than the sectarian school 

which it is parked next to. When it is parked there, I think 

wary bit of opportunity for sectnrian influence in that situ-

a·::ion that was present in Meek v Pittenger remains present. 

QUESTION: I/ell, what ,re ycu talking- about, :1eari:ng 

therapy, do you mean sornethiDg mere than 'now write the nunbers 

you hear in the third column," I i:.ake it? An ordinary het.ring 

t,as·I: certainly doesn't involve ar y great intimacy botween ·ch 

therapist a:.1d the p~t:'..ent, does it.? 

1R. l'AN'CELDPUr-1: Your I onor, •,;ha c ~'OU have de ·er ib d 

1vuld ha classified tui.der '::his Ac.: not ns ther~py bu'.: as 

c. ii.gnos n. Tha ·- C<ll'. ak place .dnr t'~is Act on t a pa;·cc'tiat 

"chool Pr€ ii~.:,. 

l r 

\JF 5'1.'IO !lu-i:: do you c. bj ect to th ... t? 

r.. I<A 1c :LB m : Y ~, l c,u1.· l o':lor, but i:or def n~ -cion-

If , • tJ- t were I:: irg giv 3n hr.re were standcri .z l 

s, t t 1~ ir.o:i: of a P- :>b. u with that a~pect cf 

i., r i -n 4 J o s. 

PF () 

JtS·I'Il'N: ell, ~,n:it ~rccisely :i'.s ycur objec . .'.er-. to 

s•o ic l.t,a·~.g t ,.t? 

:A IC !\ lh : 

, S'lSJ:"t i;.; t n 

•· .)bj "-' t. 0::1 i l t.h..!t '.I.tho• gh 

et."'n:I : l · z.,d spc ,,h and henr 

1.i..9 , i t s': ,va lGble 1 ic::- th·n Act, th¼t isn 
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spelled QUi: cny .,;heru. 

QUESTION: Well, the D ::;trict Court l!~held the 1\ct, 

didn't i.:? 

MR. KANCELBAUM: Yes. 

QUESTION: Well, ii: there is a doubt or a presumption, 

isn't it in favor of the District Cour. 1 3 r.nJi.ng on ·h'lt -~r~-i•"' 

rm. KANCEIJ3AUM: Your Honor, I think that, qilfeJ the 

clarity of the record in i:his case, this Court can come to :i.ts 

om co:n.clusion as to the kit:ls of potem:ials that are illllc lved 

a:lvomc me,rt an-:i excessive an'.:anglemant under 'i:his 

Act. 

QU!:::S'.:'I~7: ..::o:1 an or:din ry hearing test? 

UR. KANCELBJ\UM: Your Ho ... or, l:he notion that i·t is 

an crdino:y 1-01tr5n,;; t ~t which wi:.l oe adr.iin:~store:1 11~ r the 

blrnk ' c·p-tion sp -c, anu hear·· s diagriosis is an ssuTI·ption. 

OiJES'rION: "au ,1ouJ.dn't <,ay to t.'le cc,,tr~cry l:hoit 

t l: the Cat! ol:.c C, u:cch i-; 

'! ,inJ to infiltrc.Le this n:i fill th tect.ing process witr. 

r ligi01.E. do:;-ma, is that h"l a•sunption that you want u::. to 

di:;;...,? 

If-... YiHC Bh1J'1: Firs~ of all, Your Honor, I •-ould by 

no ,ne-.ns lit1i..: this or ev·n 'llllpbasize t:his elf" a Catholic i.:. b-

crn, ;,ut 

{)UESTION: I ell, J.et Is be i· iistic, that is tl 

largest single group you u-s ta1!dr.g about, isn't .i.t? 
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HR. KANCELBi.UM: It. is 1.he largesi: gronp but it is 

by no means the only grot~p, Your Honor. However, yes, we f ael 

that it is 1~he obligat~.on of the state to insure that these 

iteus are secular. 

Thank you, 

HR, CHIEF JUSTICE BURGI!R: Mr, r1artin. 

CRAL ARGUMENT OF ~-HOMAS V, MARTIN, ESQ. , 

ON BEHALF CF THE APPELLEES 

lU. MARTIN: Mr. Chief ~·ustice, and may it pleai.:e 

tho Cou1:t: 

The State of Ohio has h eluded nonpublic school chiJ.-

dr n i1 1 ro1rams nrov ding educa lion materials and auxilll &ry 

:;exvice ·:1-ce 1967. An:l althcugh this court in the Meek case 

· uck o , ~.;;gr rn~ prov ding s:, i:?..i· beuefits, we did nc.t 

,. 1a d cisic ,; p c,l i · 'ting all programs provl.6.ing 

!Ch , 

"' .e o 15 .en :it .ilf s .. 1 s tha ·: the authority of the 

e.t f .r'. r E: · 11 · ar i ,ezvices to all students i 

1e ,;i :i (, i.m .. Jud"xg ro 1tl"c s hool scudents, 11as neil:h 

c all 

1 :.d in t R:iur,: ca e, the opinion si:.a.-ce[ that 

r liqious . nsti tiorl!:. th 1s<>lve nned n.:>t be quarraii.tioi f,:om 

public b ':its " 1tt• .. ly availabl to a:tl; w-e therofo:e , ,me 

that ch ·.l.dren at i, ,g relicri :.i in tit.utic:ns need noi:. re 

quai:rant; .-.ea frar: ucl be efits. 
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The st· to of Ohio enac -::i tha prasent: statuw in 

order to confO'..:m to ·c!l.o governin< co:;istitutiong.l principles set 

down in the Meslc case. 

The Pezm.sylvauia progr,~ci for instructional materials 

a.'ld equipmant loan these materia .. s directly to the sectar:i.en 

schools. Tho opinion explains that. the t eaching process in 

these sc·100J.s wns d:Noted to the inculcation of religious 

bel:.efs. :\id to the educational f,t,Inctions of these institu-

tions ther;;.fore resul'::ed in aid i.o the religicus functions. 

No mate:c i 1.s or oq,.iiµne:o.t are :.o,.n9:l to sectar J.an schools in 

Chio. l'ne, are loane<:. dirr.c.-tly 1 o tho student or h;i.s parent. 

QUi:f>TJrN: ,u:e tl,e stuc en-ts getting these big m..ips? 

!R. MARTIN: Your Honoi 

:-):JES" i:o,,: rlha.t kin1 o: maps are they talking about? 

h J lc1'11c s tr. t; y , pu : up Oll ,iall? 

1'<. MJIRT .. ,I In w1: st .p 1lation we did st ipuJ.at 

c1vc1i. a JJ.c u>Ja ,. tr new Act will be sj1, i1.&r 

tho~ t i: th olc. .Ile.:;. Tl G tatutory J.a~guage has c)kIIJt.d 

1 · ttl },it.. T "l st,11-uto .. m, p; ovidea that i;he loan i.s ·· o ba 

, pvn tl :·. 1d' ·1 • ou .3t o-'! .. 1 a s~ Jt:txt 1., ... : the J?,:t: .. er t., 

a umj.n, t G c. •rt C1. d cnst::ctO th,rc b ·oedly 

to per a wall m -l?· 

QUES..:IOll: So Y?U woulc "-hink t..'lat if the set oo s 

th par -xt and tl s·'.:ndL : i o L-1 gi;r ou:: school the • c p tba 

takes it ouc.? 
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HR. t1ARTUI: Yc.ur !or or 

QUESTION: non••;: ask m 1 ·l:o believe that. 

MR. MARTIN: All right. Your Honor, I believe this 

was passed on the educational va:.ue of the student, and I be-

l ieve the educational valus to tl,o student would ba the s; ne 

whether he is using a map with ci:her students in a group ur 

whethe:c he is using a map indivi<it.ally. 

Na submit thz:t ·the most important educational b(nefit 

of the tex':.books canes from the.ir group use in the classroom 

in a particular course. 

ffJESTIOM: Is tnere an,. obligation 'i:hat cr.ase m;; p.1 

a.ce in some way tainted with reli9:,ous dogma? 

MR. MARTIN: I do not l::15.3VO th'.:lrc is, Your 'or.or. 

QUESTro·: ~·!.cs ·toco ·inue, ,: a-1 c.ur:·ous abot,i:: , 

i.' i s r} us a pr ctical matt&, Lee'; imy a big all 

he t.'1.:b:ty .• " Jc e of a:1 und · ,i, 

, p, I "' e ? 

J./3 Oi:l ir.t 

ch on o.: 

st .11 -

, R. !·•A TL ·: Y 1r Ion .: . i:: that iE- ho,' - - it ma 1 'X3 

that h 1 bt tr highs., co•1r ·s 

1 u 11 not. pn ~m.i.t t.1 l:.. ' 1 t 10 1..1 haprycn I ouJ.d be , f t- .. ::,1 

public • h,.;,1 1t 10.Hie!l won'd m1ko a11 '.lpplic:al:it" wit; 1 

per our 1 from t.he loc: .,_ chool o. ~str ·cl., i:hs - \f 5::: a 

admin. strat:Lvcly <1pfr..:o.red t.1ere u 11 forinal:· y apprO''C-i by 1 

boa.i:d of edt•cat ion, it c01 1cl ba • 1rchil ni by th J. ~al 
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dis·!:rict. Thar.. w· n there t,as a 11eei for it, the student 

would come in aud ,nu:.e U?! ir.diviclual request for a J.oan. If 

it had been purchased and was in the i!l:'.rento:cy an1 was other-

wise -- and assumir.:.g t.lwt it wou:.t. ba pt·oper ur:rler Ohio lo.w as 

interpreted by ·the stata court, Ol'~t wo1\ld ba loaD.ed then --

QUESTION: To an indiv:.dual student? 

HR. ~lAR'i'.LN: Either to '1n individual s·cc1d .n:t or --

QUESTION: A,.d h'.3 wcuk ·t·ke it home every nigh'.:? 

MR. MARTIH: In thats {;uat.ion, Your Hoi:or, it night 

require '.:hat it be by all the Ft~dents in the class. 

QUES'LION: So then :C aJ rigl i: in my first "1ssum1 ti.en 

that each one would b the lend I o.: • n undiv i6.ed l/3 0th : II. -

t ;:est in -che wr.lJ. map? 

l1'L MAP.TIN: In tl:at s;tuation, yas, Ycr..tr Honor. 

atti aud go ir. .• o th s · •.th sr;;.cJ. , c o they '.:ake the n ? , • tl 

thon V t 11m:.g 'I:;· ,. f.' ' • ii st 11y I/J "']r , 1·? , 

l. HAR :ll' Your l r I 
, " _,a th t m p uld b 

st.c: d b i h d Gr'O.i...!.. :.on o.2 t:i;1 11 J:i'c!! hi ,f 

:1.u b.o 

UES' l • 
I wl c oa i::h3 loan c as or t m 

a;;e? 

l A,., I ,uJc, s 1hen the map was ·t• l 

,;) ck to .1 , 
C' 1 rub ic cli.ool r~ IUl 1. 

(~ rns~·ION. i wen i . :..~ len-i::: aqaj.n ·--hE' foll 
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year to the stud& 'iz n ·th Eift-.l gr<'.dc geograp,1.y class, is 

that it? 

MR. M.l'.RTIN: Assuming t:hat that is pe:i:nittoo under 

state law, yes , Your Honer . 

QUESTION: Well, tha·t : 8 my question, what is por-

mit :l:.ed alid ,,hat is corrl:einplatci u!X'ler tile state law? 

HR. MARTIN: We have -~[ 1.Jumed for. the purpose -:>f this 

case that: H: is, &1-1:hough the st, tute is different and ·c.he 

statut.e doss rsquire ·that ·l:he lo,n b<! based upon in:liv:i.du.J 

request. 

QUESTION: Well, if it :.s individual request, tl c.n r 

guess o) • studer.t th.?n is the cuf :.odian oZ thG map fer ,.he 

wbcl~ ::lus.i? Is th•·.; :.t? 

!'l.. MM'.I'IH: Ye l.. Ho:ro:i: , in that s::. tuatio I heii v'C 

yc.u oulcl b ric;:tt, ::.~ w •ld b::, v·e::y .ii;ucl., __ •· I -'.Y . ' . . .. 
uld t:e loan e. 

t ,ST). I: .:it :..1: halt·cf them got pron,ot d ~m t 

o..l: . . f ~:1 ·th o, ,,•hat ha , sns? 

. R I I: r do:.~ 't k C •", Yo:i_~ Ionor. 

C.UESTICN: It ... ~ct ·.ike tha tlecl~ cas ., i, I t- .. ? 

1-lR. l!AR' III• y x'cm:: I ii:: ).~. 

(°'clESTlO~: 'J. e ~oub· :. ;; l th. s I' ::.o tat,1 

HF. J\ '.:'JN: I on't b l_.ev,s SO, You.-: Ho l" • 

lieve th,.t by m . ng -che l:u<:ier.t !:l :3 b ofici .. , \ h ., E 

t."le CO:'.!Sti~t:io l obj . ct:ion in M k • ·c 1 k 
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tu.rian schJol a.i: so int.rrelat th~t no aid could be 

given to tha - c1 cational without ~.dii:,g the reL~gious, wo do 

not believe th~t that is true of a loan ~o the child. The 

educational or special education~} .. needs of the school child 

a,:-e different am distinct frctn the religious r,ab.lre of the 

ssctaria~ echo~l he atten:ls. A child u3ing a modern educa-

tional m«ter.ial or rle1•ic- i·hicl: -: n!':a::: l~arnirq rno:re ir.d:erc.e.-

ing wil 1. r _caive the sc'.me educatj cnai bane.E it from that 

mate-·i,ll wh'\!ther ne attends a seci:a.:ian or a public schooL 

A~ a ..;:h ld who is dofici ·nt or hi'ld in one 07: more subjects 

hat. the .am educ~th al ed fo a nt;·~ mod rn a::lucatio·Ja:i. 

at ~i or v:..c ,· l C - s pj"O _; Lne:J. foi· his · !i.'.ividu 1 

. tu y ar il: • 

AS W& i t ·- ~.h l C 1 · St cas , whicJ-, plai t.iff_ 

I 1 n to ,i 1c· t i · 1 ld ol: be , oa oi to th 

tl hoo l · t c 1d n t • " ::l t~ th3 p 1pi , ue b l _. eve :ts 

X a y i jn t .b , . 

c1_;_1y iutin.gui l f.om aid in the forn of cu. ar 

·'.al 

Jlid in .., fo of secu La:: m"\t.er::. ls wcu 1 go to ·- , 

il - 1 .,_ nlla.in t .•.th !:h c . .:ld. r 1ik, financial <.S io"'t. ' , 

·t W'll.' _d tt O.o J t r:hi .. -'l ...h c,,.1qh t.h(' r cm.::>l. In dd. .. I 

b i 1/8 '.., 0 ,i.n :n .h q t ca 0 ruppor 

,., U.u:t 0 h i - C !, 1' auCI .:n:.'prn .... 
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ca.s , the opinio,. co,,. :rast ll 11 -.1 Elle:=son l.>y saying i:hat 

the materials i:-:wolved wer secu:.ar arn ware prc,viJ _d in common 

to all students in ~he state • 

.tn this caso, no ma·.:er: al which is even capablEl c-, 

diversion to sectari.i,1 usu may be loaned and no matarials n, y 

be l oaned unless they are availal>_e to tha public school stu-

dents w5. -:.hin the district . 

QUESTION: Mr. Nar'cin, if in Parochi.;,J. School ' a 

map of the Uz,3.ted States "i.s ;;,. p~t: of aid and a chi]d ~pp:.ie , 

that map is replacod by the cJ.ty Echool board? Am J right.? 

1m. t1ARTIN: I ~Fcime ,hat 5.s right, Your Honor. 

QU1'STION: ou don't h.ve .iny problm wit. that~ 

MR. HARTIH· ,.. nsti tu : onally I c1c,;i' t, Your !on • 

'lh ·· · m y P prob" t. wh h$'" _. ._ oul 1 le p~miE sible un:i'a' 

a niat r of state law. is par ti cl~ Ju- s'::itu 

cp: n_. r at' s that ~he consti'b.lt~or 1 

0 j 

v . 

d 

r o ti l:,.• . . i ,· .e~ ~as th •. t th .y ''er 

'.t. g i • C hooJ "l ill "lh c'1 th at 

torli onw con~ ·ly m ·,rt. ined. IL o~· 

? 

ph 

rv e 1xiJ. J.i y, r ·. 1 anything wt,ich , nvtt · 

t.o lo wi+-h 1c · I:. • o , , is p..x for n ..-ect.:rian achoo .• 

Thev r p c . "'."ll' i in pu.L,1 · c sch :i.c , T. bJ_ · c bnild · ,.. s vr 

p.ibl c bi .e t1Xl. , , nd: t1l y 'lt' p i:. rned by pub!.' c p 

who . e co llc 1 by ubl' C C 1001 !tor:· t.ies. 

~•e ther uJ- n • • t I:. th no pot< i 

) 



27 

thi~ sii.:ua.:ion for ch l -::.-..a h..r &llo•-; religion to recp ir. .• 

·rhank you, Your llonoric. 

QUESTION: !tr. Martin, before you sit down, w:i.l .• 

either you or your colleague disc·1 ss t.ha field b:ips? 

MR. 1'1..ARTIN: I believe ny colleague will. 

MR. CHIEF JUSTICE BURGI:R: Mr. Young. 

ORAL ARGUf1ZNT OF LAVID J. YOUNG, ESQ., 

ON BEHALF CF THE APPELLEES 

a~. YOUNG: Mr • Chief .: us'.::ice, and may it pleas -the 

Court: 

I beli e i: w'OU ld like \.0 sta.!'t out by CG!ll1lanl:ing 

tha·::. pe:rl•ap one of tt,c soodest tl1i11g_ wH~h res-,.>ect to this 

t i th pos ... ~bi.~.:·ty ~bat tl1 1-~ue c.1aracter o~ this l g:..a-

l tion ou cl lYal co.1.i.'t ,..at :1 JY ·u1e-c a ~a'.l.ure on our nart to 

,.,,:op -ly :p'ain h ., t" rks or en the basis of asruned ,buso:; 

in a.l i 

schools 

a 

, m 

t:'.o or - 1 J ill "<'al applicatior..s. 

e ;,r i +· g h ::~ -::alrinq al.ion~ anr. .. xes to Catholic 

to Lu 1:Jran s .. 'Xlls o. J •~is 1 r,chools, w:.d the law 

.n ·he efs, wa t 'k b"llt p;1tti g 

a p:.--p i.; fr 

Oll C n 

UllfCXI. U :i: y \ ,. ' c · ; ai t o :n ; that don' t: t k 1 C 

u ::ler ·th Chio c- bet u t1 Jh:i.o rt caLls for 1 a1s er 

pupils of matori ' a1 e-mipm : ·chat m.·£1 •1e:ed by fU"i 

they c~t't be used fo1 , J purPo. :u: than SUC\.\ l;;r PUi'.'PO 
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Now th-ct i:; 111:-t th 01 ·o Act i-: •J.l abcut. I .. hin' 

when wa prope.-c1y undei:star.d the Ohio Act, it refi.:cts an honest 

gel.llline :·e!lponse to the conce:cns in Meek. r sul:.-ni'I:: to tho 

Court that it reflects a faithfu: application of the prin,:ip1es 

enunciated in Meek, axd of the oU,e:c F irs-c fune1il.m>:1m:. u .. seg 

-chat this Court has decided in the past decade. 

,:f counsel is permittec to assume any kind of abuee 

that they would see fit in a casf, no state statute can st-.and. 

We would subnit to the Court tha1 when w-a ·talk abc;ut the 

statu·te, w~ ruu t talk about i-i: ar it is desc:..-iboo on ii:s !'tee, 

as we have a st.i.pulat'on of int !'led administ--...-c1t.ion, an-1 ar:.y 

:-: '--' ·or.nbl. tnf.erencer. tha'I:: coul.d "low 'i!herafrom. 

stirt lkin.<_ tl .:r.rt a speech and h;arin~-

i,gnost_.w.at i1'.l.culca.,5.:o.g r l"c;iicn, may it pJ.e&se the Court,'£ 

b liove 1,a .. jll ,•t b yon:l tnt'l E 1>1 c-~ re-ilism a:nd into ,1--

1rd · t-.y. ".i; t ;is 1' : hat diagn.o. tic o-.:k ic -:ill abou"G. l: 

si .t,; it tc. 1e C.c 11::t chat chere i~ ;.1.0 ti·~nifi.:ant dilferencE: 

) t1 l\ :h 

t 1 . rh 

funct~ n of: 11 peed, <"nd h~a:r;_ng diag·nostici ·n arid 

e}I cc:n.cede to ba cor i;;titution.il, a phy 'cian 

··,-t m r fer, if c migJ-t., Your Honors, to the ,p 

i ·:u ..:io1 ·h< 1; hr bee.':l c..iusillf::_' C' r,,uch dir-f ·.,-uH:J. Plr•-' o 

aJl,. t:h c-nly ki>rl of map a::- I ·rte: µ.it !:hat ,re l.nt 

t' : ,.,;:- c -r m -- am .,. think. ,..h t ipu 1 tio.-is v10uld • ar t ' 

out -- tl ey :iav to 1, v ;.., o cl' cter · ,t · cs Th v hi.v 
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lend able to a child a .d o <livP'C" · .ble to relig iot.ls .1.se. J\l:1.d 

as we poin<;e..l out in our l:r:-ieE, tl.e .:Jpical map nse:l today 

is a map with a c21ss · i:io. A ch:U.c! checks out a Ma1), he cbecks 

out a c·1ssett.e, he plugs in the cnsset.te to earphones, i:hey 

explain a map to h:im and either the raap is already filled out 

or he fi:Lls out the map. 

For tJ;.e benefit of the Court, we have left with the 

Clerk of this Ccurt i'-'ans of enuiµnent. t.hat are described in 

our stipula·t.ion. •·le have left s' x of .:hen, qoi.ng from chE. 

very sm lost to the m·st sophi.st:.cated. l\JJd we would sulmit 

to the Cc,u :: ·::h l: _ve. y ~L. .J.e _, · .,ce oi eciui;,muit that i.s l mt 

or m t r a.c dr t .cs J.ent .ind er t:- i.:; Act is no·c diver·c:able to 

i!l.divid 1 ' u ~, i- ~.r 1t tc, the pupil an l is used by the pt pil. 

'£1. id : =~ -:::11la r, rt.:o wj_ 1, th ;:::hild, ar...d i·~ £11d • ..i,· 

with~ •. ,iJ.d. 

n..; rms of: ta,u•,1 d.i.'.'£'c'll:'ty wii:h ;his 'I.tr .. ly 

'I l ,:;ver rav rr,th r ~t ,, i:-~ 1 s ,o~nt. 

',· t' at n ri to,q .,it], h"m? 

't. YC'U J • · 4 -;r:._y ·.:. pl ~t ,-te. Coilrt, cert~_:·.n11. 

( T::';TIC' , 1 ., 1kes t I\ m~ , '1 "\e·> 

I{• VQU,!C • ah e: i& 'l. olu+;ely no 1:e,,_son ill the 

w,rl. 1hy h1., "~ , ,: i:;i.<. ch• n,p horn•, .• 

<tJJ::S'tlOH: ,-~ doe!.. 

lR. YOUN~: . u..:-l;.lsc_,r .. 
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QJES'l'ION: 0ne o 0 thss ! ig ·1all naps? 

:-m. YOUNG: JusticP '•iarshalJ., I a:, :rmt talkin,g about 

z. wall ,1ap. 

(1'.IESTION: Well, that :.s what I am talkinq abvut:. 

,1.R. YOIJNG: That is why I am suggesting to the Court 

that the maps that are lent --

QuESJ.'ION: ".sn't that the m'lp we are talkinq about? 

rm. YOUIIG: !lo, I a".l net talkin'J, Jlr. ,Tustice 

Aarshall 

UUESTION: I/hat is the map thay are taJ.kinq abvl·.t in 

th i~ecorc -

t;.{. YuUi{G, 'l'h record, tlr. J•1st.ice ·1arshall, l:.s a 

-t'pulat.on of .::he m-,_·•e.rials thai: wer lent unAer tie prier 

prog· · o, a id th • y~ that w' th res,:,ect ':n this ne~1 p1oqra."' 

the 
. - 1::- ~- -Ul "t '1 in tt,o r s ects over the prio · pro-

qr "1 no of o~·e 1 ·tecl in c.r ere, <-, :.:nd icated, are ·o 

.conJ .r lle to bo U~fd ei .1'er l {' .;use ... hey cl! cl've ta!:" 

n2m' ,. C o,: th c n'. be 1er .o a nupi l. 

u ES' 1 N: , • l , doe< it . y spc.c' f · C' 11 y thu : r _ 

·;::hi , home? 

·m.. You;.•;, ·1r •. Just' c ·• 1r sh'll:., I don": bsl i.o;" 

wc..ll m;i l" w:e len. to pu,· ... s u i~r this prOC'ram. 

rcl<lj!S 

QUES'l' 0 : Is ,.. -t ·n ,e r ..::ord? 

,1!(. YOU, G: J.t is not _ :1 ·eco::cl OJ) y 0 
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otJ,er, Hi:-. J1.1s<-.ice 'tar.ah,, lJ.. 

QUESTIO'.i: Hell, jt wai. i1 -- walJ_ ma;:,s •·:ere i);)Cluded 

before, ~aren't th~y? 

;.m. YOUNG: There is abcolutely no question bgcause 

u nder th() prior proqram they wern lent to the school. 

QUESTION: i,ell, is ·::here anything it, the record that 

says that wall ma,s ar.e not incl\:,.ed now? 

i1R. YOUNG: Mr. Justicr ;1az-shall, the record poil1ts 

out that they must -- the only tt :_ug t.'lat can J:.o lent nm, i. 

that ,1hicr is lendabJ.e to a pupi 1 for i:1dividual U"'e, 

QUES'l'ION: i ly <pest.ion, yes or no, is ·!::here anythj ng 

111. the ..-ccord tha.;. [hows ~,1at \ al 1 •napg ar~ no lon:1er in.:::Juded? 

;•~. YOUJr;: ~: gue.;-s I c,u•_a luv:-i to !'ay, •r. Ju.ti.;:e 

,-! .rsh"ll' , ,~ouJ.d S'lY ) e but it °l'•ould cleper.d on ho•1 you int n- · 

~e:t. it. .i. "ould - y y '.3 ;..ac, u., 

qu- ,STl JI'· T~ y n say ), cs, !. ""! goin:J to ark vou 

t t i t!l r -c O d. 

;R .. l, I . - r. Ju=~ic • 1..1.. .. 111. .L ,•oul 

y..,u t i is in the r.c .<l t-. J1e:t . .._ 
i~ is :i.ndjcated 

onlv ma ,: •s t Co a..e l nt ~n.:er t .. ,it'I pr.oqram al." 

J. ,;,t ··o pt.! ·.1s nd c.: ,. l b pu : j..,. 

()UfC ION. ,)id you br. 

<11?J:l8 '_art. '_ ;r I : t? 

.<lgc, • t 

•:•hat +-r 

mate.:. Ja"' s 

m. YOU 

brought thL laws~it. 

'-.,:. J, ..... i 1.- ·1er, thE ~pp.l 1. 

t 
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QUESTION: Eo whai;.eve.r y ,, i:he .:;·ca .a of the r · cord 

with refe.re,;.ce i:-o ':ha·t proof 5 , 1 rest)OnsibiJ.ity of ·the 

appellants, is it not? 

·1R. YOUNr.: I ~,ould s1.'ltnit to the Court that th, t is 

th€. case. 

QUESTION, Hell. ara you :-:-eady to bck up anyth".r.g 

yc,u say here n.:,w? 

·m. YOUI.G: ar. Justic1 :1arshall, I wouldn't say it 

if I wercn 't. 

QUESTIOll: \lell, •~here is it in the record? Yet said 

that uc1.l l maps ?re T.'P. 2.or.'J~!" t 0 i., 1•. '?, '.)fr: you s2.7 t!ir:.•? 

;m. YO:JNG, :1r. Justic£ 1arshall 

Q;Ji:,S'.l.'ION: u,ct you say th-at? 

n. YOU lG: Ye 

m rit? 

.lr.t. v, J .,. :Ir. Justict .IE<h'lll, what I 'n.v ~;i:~ 

t : i 'ln.t ·h t h2v is a list of ·chinc•s t .'l.l.: ,.i: 

u , l ,.t y ,., rP 1 r,.t i:c t.he ~.._,. o,;·; 1111Je.r th 1 O!.d pY"oc.,,. IT'. 

•r~c. ..; ..; c n r i\';se.ri blv .- 1: rpx te.J i::le ·1eex c.eci,;ion as ; -

'c· .-., th~t t.h • co ltl be no' 1ger lmt to the -;choo~•, 

t 10: ,•c ' cJ~ .es of w'l.teri'l.ls 1 equ ir-ner.t th..lt ware. 1,t 

F :ev ou • y are no , l:ir.l~ted by ti, r w ~: ip-1 la l::jons. One c .E 

then is ~hat i-1- hi., to l.Y... lend lE' 0:o cl,ild. 

QUES'r 'll : 1/..t'loTt: .a i J l p J.ny no ~e of. OU:t l '11 
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don't imagia 1-1,~ .;h· s i'> <'0 .. ng to b-? ·::Xied o·.1 the Wo.ll 

map. 

·IR. YOUNG: Uay it ple· .;e the Court, I hope so. I 

~JOuM feal very cornf.c:.:able if tlut is the caso. As I in<li-

cate:i previously, there are item:; of equinmant and mater .;.'"1 

with the Clerk's office tha.t are c!escribed in the stipulation 

that the Co1.1rt can peruse a.r:.d fii..1 that t'hey are usable b:· the 

child and. they are quite cl.early se.cuJar. 

Before I move on to c>.n, 1:ht-r item, let me suggesi: to 

the Co,Ir. -- ar•d I know the diff..cult qlestion wa:c ;;-it to tr. 

1artin, ar:? you I' vinq di':ficulty witl:l disti:'lguishia:J thi: ,:rem 

•1ec!. ir, 

a I t.~ 

s of rn c.erials -- I , oul-i Slbmit to the Cou-t t ~·.: 

tr J•sticc St 1..rt's c pi.nicn i':l ,ieek, -s it look tl 

"l'I: ta l din-:r o· r:nterialt,and , s '1r. Justice Blaclom1n e,.-

p1 ; eJ · t in {o 1E.r, -th ·• :'.oc:ikc. :it three things, :he 

o" t..1'1 ec ioi.ent, ~h 1 • ure :>f that wilii::h was . er , 

l 1.1lt~rl r.:l .'o hip&. 

,c,r.>king at <:h ··3 th · e, f eati:.r es, tJ-,e Cou - :.r 

., fo, nu.l.xr on .. , ti1e c:h · etc-: c · t.hE' recip:. nt js 

,r,rvasi' in~t-:.:t.t. .ion Th 01at r .. ;:cl · taelf is ~elf - Jol · c:· ncr 

i, fix l c. tent c ·ular; ar.d, tl..rd, the rel<1i.'ons1ip is 

,etw n ;_ te an: r .liqious ore 21 Z'ltion !.lee us ... la c 

l ·cr~ctlf to 1· 1 i J ion r ·v iv e org ~,:,.i.za-c ·.on. 

"1011, i· 'C erns of an to ost nd •J er.u ine r ,or 0 

11eek, if you look. a. tl,ose same thre cha:::act.=.'..r-t ·cs 1 • 
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respect:. 1:o tl-e matei:-1.~1. :na equi,. o.nt in this case, it is lent 

not. to a religion pervasiv inst:.t~1tion but to a child. l'.ml 

if we start calling him a relig:i.c n pervasive child, we have 

free exurcise problEn\s that are beyond this case. So in. this 

case we loan the secular f$.xed cc,ntent eC'(Uipment and materials 

to a nonreligions pervasive perscn, a child, a citizen, just 

like anyonG else. 

cannot bo used for rel'gious pu.qose; and, :r.umb2r three, if 

you w?.nt t') determine. a"l Mr. Ct.; ef Jus·::ice i:i:idicated ear lier, 

whether there is indeed it, fact he lending of anything that 

cc.~ld couc£ ·va.bly be •1s:ed for a .eliCJious pu1:·pose, tha·;; is; <"ll 

you 1ou1d h'1ve to do 5.s c 1eck w h th cler.-k-treasurnr .3.t thEI 

lace l p 'il ·c sch col cl) .. t. ct. II has ''l inve.r1tory of that 

w>ii.:h h r besn , . .ircha < ed Xld tha which is lendable. You look 

s'15 p ' l ,._ 

v to .y, you l<-t>'-:: at the ca·~a1.og '.ll'.d i'c. is either 

o i> c. d r c:o ,r,l ic t e OJ-.::.o pi. 00ram, thti rela t ·on· 

n., p bl ic Ilt "'Ucl,.c, so I would rubmit to tre 

Ccur t U t all t _ 0 a f 3t ,re.; --

"JULS I I: • ,.. • YO'l'.".\<J I . u,. po." nt •. bout no d ir c;,, con 

t ct -.• i..~'Oen !:'le chocl b :r<l nu tne religiouq in t itu ,io :i 'I 

tl•e loai b ing i:o the c 11· 1 , is ot coxrcct that all the 

.,ape,..·wor·, r.d pr-:>c 0 ,;5 (J nd tr<> :o 1t:1.::t is bet~·ee:.'l th ~c o ::. 

a•:d the set o] . . Joard, th t cl ey hc1 dle thc~e .>ans on -. 
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co] lcctive bu.(>i and ':.he.r_ is no dir ct. con':act bet11een the 

pupil and the school? 

l-1R. YOUNG: Mr. Justict Stevens, that is partially 

correct. There is less contact t:han there would be in the 

textbook case. 

QUESTION: Well, there is none in the textbooks ;is 

I read the statute. 

i·1R. YOUNG: l1r. Ju sticc steve...s, in the textbook case 

that have been approv'3d by this < ourt, both in Allen and in 

Meek, there was collective suromaz ies prepared by the reliqioi.s 

schools a1-n they passed t'1'°se Funmar>.Ps on to thP. r,•,hii~ cchc,">l• 

so that occurr-::xt in b•th Allen a•d in Meek. Now, there h: 

le.~ of ·.h1.t in t,,is case becausl tile public school determines 

1::hc.. eq'-lipl' .mt t 1 t ;_~ goizq to tr. made available basad upon 

,·1hat it nakes av~ .:.b ... e • o its 01 n children, am then. the con-

... ct be \/(_ - 'i:he r. 1 ,1 c •. i:. thor it1 i,; w 1en, le-.:. 'i:: i;a v, a 

t - Cl l ' 

:hey 1·1-;>u. d ·-, J'1 

l' t le .,tb I· i 

chi 1,, ,1ho i :.,.?hi.Ad in multipJ. ication and 

··.o cbs-::k GJ.t. Rot.o"i2tic, and ';h s jc: jus-c: 

prcicp: .1 ui,it. 1 cl tl,ey k ep t.1rr:u.q it 

cund hai, me. 1::.0 _ and , nswers. The child goes to 

the clc.•' - ibrari..ui. -- 2od chi.s c;,:.-::. either be on th1:1 prem'ses, 

o: if th(' J.bJ ... c school is cloE'e he goss there, on or l:he 

othe".', l O0 s to .t e "l k-1 i' rrx ia , 1,e check..: o ,t tl'I 

Rote. ,,t: • h u~e~ it tc,,.x- 1, ek "If"! he -::hcc'<s it 9.Ck 

.1:;w, wh Cl"IUll ! ta) , Jout, hey thiE lo D is 
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fiction, may i .. p! .,l~e tt,' Cout c t:ie len.dinJ of equiµrent 

would ce:7tainly be m•.•.ch l •~s •. !:: ctio.n than the lend:.118' o,: the 

textbook. The te:,tbook you keep !:or a v1hile year, and m,.ybe 

that is thEl end of it Al 1 of .his equipment is typicall:1 a 

reptitive drill kind of thing. \'ou use it for a week, yet• 

don. 't need it any more. Once yoi have used --

QUESTION: 'vhere does t.he child get h:? 

HR. YOUt!G: 1lr • Justi Cl 

QUESTION: From his owr school? Where are the :n-

ventor i.fl'> of this equipment kept, 

,1R. YOUNG, The stai:utt permits two different s. ·ti.,.a-

t·o,l:'l, dep~,ldir,<) nr-on ho·-; c-lo=C' n.~ public school is. lie 

E.ith r , .t~ ii: fror,, a clE -:-k-!ibr r i.an w 10 is a publ ·.c emp: oy e, 

t.~- t Cl r J,: • l '.hr . a l u .d t',e · , ~,n:e ca.1 e · the:: n intai', t1'e 

inve tor, C ~1'" r, 11pu ..1.i 

I St pcct it would ·1. y . 
by. J.f .t , ..... e a yir. unt 

nse -~ k .... i. ; .. tl"" .i:e. 

r. l'l b-:i,: nife .... 

t 0. or at the •1blic choc-. ..,, 

t ,e "' J,J ic ~-=hcol if it ~re C 

i 1·~ f; -
. ol, "\t wot> C n' .. ma 

fl'" p .:~i.t hrr +:o on .he 

• ~'J. c, 'ld c !;• '1i; out vj_ th C<JUiF"leI -c, i 

h s g;;,~ to J)e 'l :o n. Y 1. don ·i- - ;re child 11 Rotcnia • c t t. 

h o ly ne ds for ::i 1-1 Jc. •rh .. t = be usect by h,.nlt eds of 

o··hei: c. 1· ld·• n. 

No.,, co ~e .. 11 lJJ .Ed t'1 t hr ·e i_ 0 J. 

in th ~· b . .'.c schools. I o l.d 
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is absurd. If a clu.ld ~a1.t- tour.- a ~otorr.atic multiplic<'i: .. on 

machine in the public chool, :.s the public school going -~o 

give it to him and say thi:; is yo 1rs, keep it, •-,hen he on· y 

needs it for a few days? lt is lent to the child in the public 

school just like in. the nonpublic school, he ua JS it a11..d he 

turns it back in, and another chi~.d uses it. 

QUESTION: ·.s the same :hing Jue 11ith th Spec. 

Reading or the readin'J i;.1orovemert equipme.'lt! 

MR. YOUNG: Ve:ry def ini1:ely, Your Honor, the sar e 

thing is tL'u.e. Almost aJ.l of this ?quin,nent that i. used -- I 

know it i.s hard for ll" to visu.aJ.i>:e it bscausa we didn't have 

it 1. en , 1arEi in school. Alrr.os-c all ,f i.. is c,r il.l, repe i-

·.ive, 

ok 

.. t:"'._1 

t 

roq 

a: 

oe:; 

ve 

.:;rr 

cu~o-c;.,1 kind o· em1 ,8llt. e kids c;,n us\ tre , 

ti • le~t. e d t'•ey cater> 0 . Most need his 

l: r. ard 

,re,, t11. 

a \ :?SP 

l S 

, l 

,,. r 

; j .. 1~ t 

-h C me t 

·o ' 'tt:C 

C 

~h y g 1., in, a. 2 ll of H: is i 

11 ch:in s, " ly on rii. d us . it. a 

ci aJ.1'· ro~ on . , 
C ll. ... <.: "' e. 

' 4 

.. 1 t s, l v cal. h \ Ro 

t <' urs ir.· · le ana thy sil 

h v a . r.t e r .d c- C'.l 

1 for !1.Y of i...'20 .ula:: cours 

r ch .JJ.e ,r r yot "' 'l bu ... ons and 

p-c, • "111 1' I f yot. C d 

ividu&l 

it 

rt 

tic 

ii 

J. y t· 

·or l 

'h 

it 

y 

I 

yo c-m rw rig!. on up crom th m - l s·c ;ten, l .:i '- ·t'l 

.... --~ 
y 

n 
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largest. 

A-:rl ix-. respons::! to -Jusi:~.ce Marshall's earlier q1.1e~-

tion, sane of them you can't ta.r.:o hane, no question abo.it it. 

I don't ·think anyone would sugge~·t to this Cour·t --

QUESTION: Mr. Young, :.sn't this materia.l actuaJ.ly 

delivered to the school and no·!: to the child? Isn't that what 

the statute says? 

HR. YOUNG: Justice. Mar::ihall, it would initially 

QUESTION: Isn't that what the statute savs? 

HR. Y<YJNG: Hr. Justicfl Harshall, it would be tie 

livereJ <>ithcr to the nonpublic ·ct.ool or tho pablic sen e,l '°i 

then the c 1ild m st go to .:he cl , K-librarian, check it c t 

and chack it back i.n. 

to the priv,t. choo1· 

1.. YO NG· 1r. ,-ust: c • t'. n'l1-l, very de" ini .•.. y 

ot. .,. wo•l re <;iv ..n ·.:o a pubi.l.c cler.k-librar:·.cn who h,, 

:'I ~f it . 

• J 'STXO}': It i. giv£,n ;c, hi custruy? 

J STIO,l: \'all, dee~ t: l ct' ld <JO to tt PUl:l ·c 

L l r.y? 

1R. YJIJ ,·: Mr. ·· ,tico • ;.ll, he c,,;,t 

t c. cib 'c lihr ·y r ·.:.he o . ·· c c1'ool < r:c.nd · c<;J o 

it j k ,t, thi- .1 

Qu.;:smtCJ'l: I' ].l, to, d cl it 'J t to th uonpub .. -



school? 

l1R. YOUN(: It would .,e c.e1;.,ered by '~he PUblic 

school to a public clerk •librar:i, 11 who would ru-.ve an inve;.tory 

there. 

QUESTION: Well, how does he get to the private 

school? 

MR, YOUNG: By the pul>L.c autho::ities at the local 

public ;;chool dis-::rict or the purchaser or. the seller would 

deliver :Lt ·l:o the public school, t:hey would inventory it, am 

then if :'t bz.pp=a-:i ·::" b ~torad at the no.npublic school th .y 

would qi.ve it to the , ... erk ·librarian --

QIJESTICll· 1·e11, how does it get storcci :i.n th ,ion-

"Ub:.ic m:h.iol? 

; R •. OUNG: Eit: Gt' th i-!:ippe:: or '..he .l.OC<!l pu ,:, ::.c 

OI ,.;s.,_•.ON: l ell, t.ow ~.Ji;,.ld t'1-ay at it? Nobody 

' k'3d " 

r, n. Ye,u:. llr. Justict l!;ir.;hall, I ':>eliwe o:'1e in· 

C t,,; n't oplai1Gd abo.1t the orogr.:m is that ht.Y CJ$. 

e rc C' pm nt !:t t. i· lV<- i 1 ble in the pub' 5.c ,;choo ... 

Okny? ...... rdz, s I X cl:. o1., if no ..rby t.har is '- µ11-:,l C' 

..:hool • " r ('N,J.::. ,le:tr't! they have, that: .i.!'.: go :tns- to be 

av· i.,_ ~, • for ':he uont,Lblic school r:hil<l, 'the s~me equip, (n. 

Ok~y? ·ov, hat child ,u.e; on g.,;.-..re o\..!caJion J. p &'l: 

his pJ.rt; culw: dt. •: ci :ncy. If I: ha.; 
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then wha~ he will check cut is a little Rotornatic that helps 

him drill in rnultip~ication. 

QUESTION: Well, t.hore does he get it fran, the child 

in the private school? 

l-lR. YOUNG: He goes to ·--

QUESTION: Ile gets it from the private school. 

HR. YOIJNG: I re"pectft :.ly disagree, ,7ustice Marshall. 

He --

QUESTION: Well, that 5.s how the stablte reads, it 

seems to me. 

MR. YOUNG: Well, pardon me, but we read it differ-

n.tJ.y. l.e 90-cs it from the publicly hired an:1 controlled clerk-

librarian •1'10 hes cust.ody of it o.nd checks it in and cheeks it 

QUPSTIO1'1: On t!le premi.i:-es oE the private school 

p ..rhap ? 

,,. lOUU~: Pe.rho'FB, ','' F. 

QUI;STICN· 'cs, 

•1R. v0uNG: ?!o c:nc~-.-:.io:ic. bout it. 

QUEST·o.,: C,h, t.he public libcari;;,.n i"' in the priv,.t· 

scl::ool? 

llR. YCUt'G. ; - can I:: • 

QU, 3TION: c i., th re with t 11e books ar:' the r1< p· 

anc unything eJ.se in the ·:,r ivat cchool? 

!1R. YOtH!G: I' can be, ,.nd th'.lrP. is nothi g 1< o:rg wi (I 
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thc:.t i:n 01r: op: ic, You= Honor. I th'vk b.sically what we are 

talking ab0'.1t here aro the t.vila which the esta1>lishment c:lause 

are design~ to p1:event. 

QUESTION: Ur. Young, <:ould you help me back there 

ag&in on this public clerk-librar::.an. What does it -- how 

docs it in fact work? They hire an additional group of people 

who serva in this capacity and go on to different s ·hools or. a 

full-time basis, or do they take someone oi:f th private i c·1ool 

payroll am in. effect; put them 01 the public school payro:.l? 

M,~. YOUNG: The dminif trator of the orog ·am uot.ld 

nc,t pw.ni t tJ1,,m .:o t«; e i.dbU of [ o[ a p_:- iv a..:~ sc,1001 payro l~, 

they wou::.d 1ave '·o b0 a p .01.:.c €IT ployee. And I may be q : r,g 

yo ; cord , bu I know as , matt~ of fact that th.Fr 

~- no iring of"' prLrate t zche:. No,,, I don't rt:mcrber 

h er .I: ""h .... ip11atic1 oft is cc:se. 

U~STI) : oul this r or son be in the rm..,ur.f' 

r ul •Jy ta1· ned a-t:'i:.t~ p=iva schoo? 

{. vmi·-_:; • J stice st ,· ns, this wou ,.d depe i · 

C O 8 lb •. C ·hool n •. rby - • 

ST:CO 

• R. V'\UI ": •'e 

chool, ~e • 

QUBSTIO.: 

around, :.f tl 3Y c 't: ne 

public ht:~ 1th 1.~.1r ? 

1_ th- is uoi::. 

! lei h ,;-t t -' '>n " ; the ncnp , 

~hing • k th SC C llllr<,; tt 

a Gch ol 1r ,e "iv_ d , 1, 

n ' 

, 
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l PL YOUNG: Tha.,;' <: cert.:.in.ly true, Ym,r Honor, !Xcept 

that if it is a large schor;>l with -- othi;.:: l:han -.;he rural 

schools, a large school i-;; going to have enough equipment an:l 

the children are going to be check:i.ng it in and out frequontly 

anough tha•:; the clerk would probti>ly have to be there all the 

time. So ·c think t.hare would be :ess mobility, to be honest, 

in the clerk-librarian than therf. would be the school rurse. 

I think '.:he:ce uou ld b.! less mr;>bi: ity. 

Hay it plea'>e t:1e Court, although I have very J :' tl:lo 

time, le<: ms -- :t hav talked abc ut the materials and equip-

ment -- ~alk just for a moment alout tha therapeutic personnel. 

r-.: seems 11h '.; Ohio has c.one.- it has solved th3 prcb 

!ems th;it: uore create:- in Early •;. Di Censo c:.ld !·leek. It h"S 

ta.ken, 

th~.s C011rt ~- S ~- "d 11' er is a pd &ibility they WOt.ld p ·form 

•luca:.ior.. C'rvic..,r son;, they re hi-·ed by the public, thc,y 

o . by tnE. p1.1b~ic, th } ar au::dlJ iary p ..: sonm.:l, 

and '<:1:-":,r p :£ :c"1 ·n : S<.- ·vie s -1· p..1;:,1 . .• c fac.1litie:1. 

,w pos· lCJ ,,.. nn,el in t'l :u: brief has suggE>steu, 

ov 'O :t 3 chiJc' ·en mu-·~ bed uicd t1at Et:cular !oarvic£ be-

.... ~.r~ •.-~ ...... ar .1.an ~l ild:::-c: . ..nd ·ihe· they go to the t C '!.1.::.- i.-1 ,y i;-; ·.w ._ . .._ 

bl · " · · 1· ··y they ire n-oi:;,.g tc i:o..:i.n.cdat the spoech <'.rd pu .:::i:c; ... ,;. . ., 

h ,ar; ;.c, ~-J-. • ... pist :oo. ·tur h' i to a 1: J i<Jion teach .r. 

'his .-,articul..;:: l· .. nc , c:Z the arqument hin.· i-

p rhap..:. o:r: of th- H t d .ng&c<.1 ass er .:ion· tha'i: ha& , 



bafore this Court in my of t'1e · 'rst l\men::tm~n: nonpublic 

educatio:i case~ th~t has been bt.h.:.:re this court in the last 

ten years. For ™>W we have ·the t timate, not a reiigicn per-

vai::ive school, not a religion pervasive building, bt•.t a rc-

ligi.on pervasive child, a citizen who is markee. bi:?c~.use of the 

fact that he is a Catholic, a Lu1:hacan, a Jew or a Christ.::an 

child, and because of that fact ud that fact alone he may n.ot 

go to a rn.1blic f a.cili ty and get. the sa.'ne kin:! of neutra! 

secular se::vice that any other child ::.:r: this community, 

If tha-;.; p:.:-oposi':ion car ..ie adopted, what about i·he 

T.l.lt.h :: n p ·rent Kho gets Social : ocurity? No\\-, we know he 

doCli''l't ge+- it z_::ause h 0 is a J:• thercn, bat he happens to 1,a 

a luthe;:t_n. I wc,uld uggcst t-o h Menbers of the Court that 

£Ven th.:ag~ ~ane oft c cli€nts l ~~pr sent, whose children 

,.. .. . .. .. ", L'l .a.E'.:t" :i , C. '.I isti c·: -e,1, to be sure tt y g L 

t s,, ch rd ne., · ·g +-t.ar<1py "-t a i:: bli:: 

f, . li ; it th , do . 't 1et i+- t r.::;,.use th 'Y ar CathoJ.ic er 

L:lt-he;.:a o r; • · • t · or w, th y g :.. it be at,se they 32:l « 

5.t bsc a 1s9 t 1ey :ire a c5 iz 1 · 

11. .. e .v o. r c: ilc.. Ar..l I re. f Pctfully s;;ggest t > tr is c r 

t:l at 11h 1; , havo ... n ~he 0hio prcgcan i a n .rt:ral pr0<;'" of 

, .. iq:: .a, of ec.JJ.a si:.ta J:: that applies to 1 in -I h 

n "IP ies aJ k 

low, t-o be I 
.· t i n '·t: enouc, • r an in th 

public ;,ho::>~ fac_. li·cv t:h,n th 11onpublic school child m.g 
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ge.-;; tha :v:i..ce ir ... , l t'-= say, .ibc" J.r"f ra'i;her chan a public 

scr.ool classroom. We suggest -c:hnt ·that makes no difference in 

terms of 83tablishm~t clause pr: nciples. 

':'.'his Court, Justice Dotglas, in the Zorach case, 

when the nonpublic school pupils 11ere released from a public 

school to go to attend religiouo .".:nst:ruct:ion, Justice Dou<ilas 

pointed a.,~~ that the esi::~blishne1,t clause doesn't require such 

hostilit:, that we c .n make no ace anmoda·c.ion who:::sower for 

these ch:i.1.d:'.'e:.ra, so the released :.:".me program wa::; approved 

there. 

i: would suggest that tt c 1,1e.....e fa,.::-.: that a Luth ~1.a .• o 

catholic o·: J~1s•i[ h -::hild recaivei Iris speech aild hem-ing 

thEJr p·,· .i.:. 15br,~y .:ocm rather t.han the public school rec.:us 

the p~b::c ~chool rjoe n't ~ave rccm or isn't close 0..nough, 

m }·e.- eb: o 1.u .. e).y o a "ff r r.c~ f:i:c,m an est b~.ishmsnt clau,e 

vi£.;poi t. 

1 . .1uJ.d t•l: 't. to the <..Ou.rt t'l~-: I think 1·e t.1.\· t r 

i th;.s O 'o progran " -·· .1.. rs:;. cf <' 11, 1'3 h'lVC po;" m:-t.d OU • -

l'ld my l'!l :is up, pp ciate 

OUESTION: Ir. V ung, h,iv 1', given yo-..,, t:~:n 'l.<' 

:u.16,;;- sr "ot.7sc:...f to ti'f.. f•sld trip t-r n,pc,_•t.t.ti n provid v 

t . r " th _1_at1, ani I "'ath~r f:com y011r ..irief that ye 1 S C 1.01.1 · O.. , 

rely pri!na ily on ~he F., J' SC.\l cs e for t:hat, ii: th i·i:? 

ll R. YOUYG: ,:Ju - C :..," i ..a,:'- I.A I :.ha':. i ccr..:.t ct. I is 

suggested th"-t th ,re would be cc. c.d,r{ 'j '"'ional dlmi 's.:r .1tive 



em:angl£J~e:,,.t. ~n. "ieJ.d tr•p +,: r _ :xt, tion that .ui.111n 't e:.d~t 

in school b;is i::raz,.sportation. N< •fiould suggest: to the Conrt 

that there ~10uld be far less e!I'C'Ylgle..ment, that is all we 1••0,.~ld 

do is a month ahead of ti.mo X school i.uuld say we want to 

take the s'.lllle kin.d of field trip '!hat the publi.c schook took 

aDd --

QUESTION: Well, is ti -1.. uhat. it is o.i:: might these be 

field trip,, to the Ca·.:.holic Cathtdr:il? 

IIR. YOONG: Justice St Part., the only fie1..d trips 

that are ava.ila.ble to the public sc'1ool, the;:-e can.,ot I:.' f .. ek, 

tr .:ps th"i:: are ,,c,_; nale zvailal.:,1 -1::o the public school cl; .kl, 

so 1,; .r I c, • 1.d be e _am, progr<J1 , and I don i: +.:hil!.k tra-.:o 

wuld lx:l anv more tanglane.nt, url I do ft3el that cert"l:.1 ly ~f 

we can ·c .spor': tc, a r ligious- • · h ,o:.. in E ia:"l:L'l'.!, n ... ·.: , r 

o c • .: t'> - · ble t: "i:ran:;port to i... nt-1.r.:ral ..:cienti.:,.c o,: 

cov .: nf- l. cc t .r. 

QJBS ···c just t J-, L 11snort t;;.on? 

1.. •ou.-;. Yo., it ii: juo;t imply tte t:..-,.nsrori t. o 

d it , , r t., e, just li, c cv ·ychim else n t)l J\. ':, 

e _-,~ il t1'e Pl: >l:'c ·c1col c' '?d. 

YOl I-

rn c. 1.k y0,.~ • 

rm. CH " JlJST l..F ,ll ·1 (: 

• : e "'.ll Xll tes le1: t. 

:y - l. ,.f· • K· c • , 



ORl\L ARG !1E1'~ OF J IUA J. KANCELD'\UN, ESQ. , 

ON BEHA!."? OF THE 11.P~'ZLLANTS ~- REBUTTAt. 

MR. Kl\t'CELllAUM: Thank you , Your Honoi:. 

It appears to me that ,.avers~ callnsel has proved ton 

much wit'1 that map example, l-ll1e11 I went to Sunday school "'"<l 

used maps all 1::.he time. Maps arE1 not like textbooks havu.g a 

fixed cont !lt 11hich is prir.cipal:.'.• useful on a given contClxt. 

You can. t.r'lck the gro;t:h at'd devtloJ;lllent: of Judaism throuc;.h 

the di.:.spor.a on a map. You can. track the crusades aw the 

sect ri 1. orient~1 ccnrs on a m,.p. And ·chis goes 

;a.EJ dor ? 

QUES1'ION: Did this t app.n in this ca!le? 

1m. KA! CELBAUM: Pardo ? 

QUESTJ:ON: D:'..d yru sho i..h.\t in chis case, '{jia · that 

,lk. i:'J> CET,13/1.UM: , do:r t n eJ to sho11 th;. ·t it ta 

dor.u in i.b ·.~ c- , YO' 1.· 10 oz, b c. iS£ ·.1er.e we are qiv:1 ti J for 

u E' i r l .' 5 ~c o l < n it. Phi ch i'3 d;ivo:tabie to r 

liqi r.p T e at, h-s not 

Q "S~'IO e ia pc. and he crusades ave a 11· 

tric l i< .'fie -::e enden.tly o: t'1e,Lr rel ... giQ s CJlrer-

to e • 

l -~. ;J;~C :LBl\llM: Of cvi:.rse, Your. He nor, b t i h 

Coyt ,, •. of .--: s~cta., :·.~n sc 1, ol t? •• .~ ·•~'- - - • r use[1;cl tool in , .., 

teachir, o: r 1 ·rJ · en 

QUESTIOt 1 r. ,an-::e" b· i:.m, do yo.1 J:r: e , h t 



th re i.s . b FO 'lib' . y tha.t can decide chis case •-1ith-

out mentio~ing maps? 

[Laughter] 

HR. KANCELBJ\UM: Yes, Your Honor, :i.n .: act I recall 

tha-l:: you have already decid-:-.1 a m, p case. 

Tilrni.ng away from the o:cample, ·tho fact i!I tha-.:: th 

statute, the guido!in .a, tJ-_e stipt1latio:1 a!'.'8 ail silent as to 

the notion that only item<;; capab~n of iadividual u!5!e by pl.pils 

arc to be loaned. 

-chink an he:: area ,·here adverse counsel has 

prov 1 too much li s n t 

ttc opv :tu ·ty ,:or tn c· ation of a pciblic le~idi J.ibr,ocy 

in cdal C o~. e think at lH::cle argurr .. is :.n-

·olv , . U -s~i .. ct t. .., ion ch re is oneth ng .,u1 ... 
. .m l. y .. \" l ·t i 'Jlishment ~l.iu .... in th:s. 

i tio ot la ·. c i lra as ct "." i n 

' ' .e C. (,. c'loo~ 0 go to . r, 

r I p. 1 oin ')Ut th~·C th pl -:: 

' i. 0~ b ic pl:tc ·t i_ llt t r 

; l . V t comp bl :a '3 1-

t pu 1: <rt: .ly in a verv : -= ( 

m nn r. 

far fll r-:: tt, e L"ld ,ull i:. 

cu ed' . I ., th l tl C"li 'l 

WlO ..LS g .i g •.;,o C t .tari n ':luen::: upon h suppo• 
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~ecular pcr~on.noJ. It w.' v t 1 er.r.ire w~igh.:: of 'l:.he estab-

lishment n.'.l! :·(: to waich that mobL.~ unit is parked. 

YoL'.r Honor, Mr. Chief ;·ustice, repeatedly the do-

ferxlants in this case have respo1¥1ed to decisions of this 

Court by viewing tham as a challtngs to greater ingenuity, to 

a i18W way 1:0 get arou!rl the last decision. We submit tha·,: 

there is r.othir..g surprising unde1· the establ:'..shment clau ~o 

that aid to s ot.2ria;,1 schools carnot b fnn.:lm. by the ct;;:-.;.c. 

'!.'hw.k you. 

MR. CHIEF JUSTI .E BUf,Gln: Thank you, gentlemen. 

•.r 13 c?.s is sub,,' ttEXl. 

[;,ihsr •p , ~.t 2: 13 o'c :.ock p,m., the ca- in the 

. C/V - !It: ;led ,r ' C' :ibT.it-1 C • l 
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