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PROCEED X MGR

MR. CHIEF JUSTICE BURGER: Ur. Randolph, after
reviewing these briefs and seeing some of the developments
that have come in those briefs, it occurs to us that perhaps
you and Mr. Lord, who have the lion's share of the two
hours that we’ve allocated, may not need all that time. And
of course you know there’s no compulsion to use it just
because it’s been allocated. We'll leave that up to your
good judgement.

ORAL ARGUMENT OF A. RAYMOND RANDOLPH, JR., ERO.,
ON BEHALF OF THE FEDERAL PARTIES

MR. RANDOLPH: Thank you, Mr. Chief Justice.

May it please the Court:

These cases are here on writs of certiorari to
tha United States Court of Appeals for the 4th, 9th and
District of Columbia Circuits. At issue are the Clean Air
Act Amendments of 1970 and. regulations promulgated by EPA
requiring the respondents to take certain actions to control
motor vehicle air pollution.

Two of the Courts below, the 9th and 4th circuits,
decided the case on statutory grounds, calling ERA'S
regulations invalid insofar as they required states to comply
with them. The District of Columbia’s circuit’s decision is
more difficult to summarise. Basically, it agreed with EPA

that the state, as owner of the pollution source, the highways,



oxidizes? nitrogen in the air. 1I1, the presence of sunlight
several of these pollutants react in complex ways producing
photochemical exidants, or what is commonly called smog.

The result is thousands of deaths yearly, millions
of days of illness, and billions of dollars in health cost

and property damage throughout, the United States.

One more fact — and I think this is very important
to our case: air pollution travels. It moves. It doesn't
respect state boundaries. It doesn't stay located in one
place. The Court may have seen an article, X don't know the

truth of it but it illustrates my point, in last month's
Mew York Times where it was reported that the vineyards in
Western lew York were being destroyed by air pollution from
automobiles in Gary, Indiana, I think that’s a vivid
illustration. It’'s possible; whether it’s true or not I
don't know.

One other fact: in Section 101 of the Act that's
in issue here Congress found that the predominant part of
the nation's population — this was the verv first finding
in the Act — is located in the rapidly expanding metro-
politan areas of the country, which generally cross state
borders or are very near state borders.

how T don't think I exaggerate — before T talk
about the Act — to say that when Congress legislated in

the Clean. Air Act, it was doing so, it was acting, for



manv of the very reasons that the founders net in Phila-
delphia in 1797 and established the Constitution of the
United States. Let me'be explicit.

One of the framers' main objectives was to keep
a national system of government wherebv one state could not
pursue its own selfish interests to the injurv and detriment
of its sister states and the citizens of the sister states.

I think you all recall, one of the most famous
statements about why the constitution met was made bv
Madison. He likened Mew Jersey, sitting between Philadelphia
and New York, as a keg tapped at both ends. or North
Carolina sittincr between South Carolina and. Virginia as
a patient bleeding from both arms.

My point is that in arguing here against national
action because of compulsion on the state, the respondents
have to confront the Congress clause at its verv core. rhe
air is a national resource. Air pollution travels. And
as 1 hope to demonstrate in this argument, it is no mart
of our federalism thatthe health, the welfare and the
property of the citizens of one state have to suffer because
surrounding states refuse to take action to combat air
pollution stemming from the use of their highways.

Mow, in the Clean Air Act amendments of 17*74
Congress recognized that control of air Pollution was the

primary responsibility of the states. But strong national



action was demanded. Previous efforts — federal efforts —
to combat the mounting crisis had failed, The history is
recounted in the Court’s opinion in NPJIC v. wraiq, — or
Train v. JjTRDC.

Suffice it to sav here that despite offers of
technical and financial assistance to the states, the
states have made little progress in meeting their responsibility.

The 1970 amendments — I can describe then quickly.
The Court had two cases last term dealing with the Clean
Air Act, and I’ll be rather brief in this description. In
the 1070 amendments the EPA administrator Was required to
set air quality standards at a level that protects against
the adverse effects on health and welfare.

Section 1lo of the Act set forth the process for
establishing stato programs to achieve and maintain these
air quality standards.

Now exactly how air pollution was to bo controlled
within a state was left initially to the stato itself. The
state was to submit a plan to RPA which T5PA was reouired
to accept if the plan met the broad outlines set forth in
Section 119 of the Act.

Now two of those requirements set forth in 11
are that the state plan contain, where necessary, trans-
portation controls and an inspection and maintenance

program



If the state plan was deficient, T?PA would issue
a substitute, at least for those parts of the state plan
that were deficient!

Although the state plans were due bv January of
1972, TfPA crave an' extension to all the states where
transportation controls would be required to meet ambient
air quality standards. It did this because HPA realized,
just lilce everyone else did, that we had very little
experience with transportation controls. As a matter of
fact, that was why we had a problem.

However, a federal Court of Appeals sittino in
the District of Columbia Circuit held that the Act did
not permit this delav, and ordered that the extension of
time be rescinded, and CPA complied.

By late 1971 the process of formulating state clans
had been completed, some of CPA's final regulations —
which in nanv instances, I might add, reflected state
choices? and by that T mean, reflected the choices of the
states when they submitted proposals or proposed plans —
imposed duties on the states with respect to state owned
highways, and required the establishment of an emissions
inspection and maintenance program for vehicles registered
by the state,

Mow respondent's statutory argument in this case

is that the amendments the 19?n amendments do not
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allow compulsion on ats/cate act to reduce motor wvatic3e
air pollution, In other words, to nut it bluntly, a state
can never be in violation of an implementation plan signed
to meet air Duality standards.
QUESTO'!: The argument doesn’t declare that part of its—
MR. RANDOLPH: I think that's the problem with it.
OTTRRTIOTT: T mean, don't they concede that a state
can be in violation as far as the municipallv owned
incinerators?
MR. RANDOLPH: That was the point T was about to
make. Ho if that is true — and I think there is no doubt
whatever --
OURHTTON: And they concede that to be true)> do' they not?
MR. RATJDOLPTT: They concede that.
QUESTION; Therefore, thev do not make tde broad
argument that wvou just paraphrased
MR. RANDOLP7T:

o1y [
OUEETION: By that, they concede that,

I think thev —
they don’'t.

MR. RANDOLPH: A state can be a violator, and T
would say the respondents admit he can.

The cuestion then is, is whether a state, hv owning
the highways, can be a source of pollution — an owner of

a source of pollution — which has to comply, like anyone

else, with'the Clean Air Act’'s requirements



Certainlv it' the state owns a municipal incinerator,
it's clear that it's a source of pollution, and it has to
comply.

I think that is their position. And the ERA's
position, I think, is clearly set out in our brief. And I
think it's fundamental to our argument. The ET>\ administrator
determined early on, before anv constitutional issue was
raised --- this was purely a matter of dealing with statutes.
Given the legislative history it's a judgement bv the
administrator, and I don't think it's ooen to reasonable
doubt that the states, bv owning a highwav, own a pollution
source, and can be recruired to take action just like a
private source owner can.

onr-priON: But you've gone over that orettv gnicklv
by saying that thev own the pollution sources. Well, the
source of the pollution isn’t the highway really, is it?

It’s the automobile.

MR. RANDOLPH: Well, I agree that without automobiles
we would not have air pollution. Without people driving
their automobiles about, we would not have air pollution.
Without a highway we would not have air pollution.

QUESTION: On your theory the ownership or the
control of — as exists in some places — of the airports
and of other such facilities would —

MR. RANDOLPH; Yes,



10
our?STIQM: — nut them into the same —
HR. RANDOLPH: Yes. Yes. Any facility ---
QUESTION: And municipal ly onerater! sewer? —
HR. RANDOLPH: Right.
QUESTION: — in which the private sector puts
effluents?

MR. RANDOLPH Anv sewer —

OUESTIQTT: “he wouldnll pollute unless

there were effluents nut in there by private people.

MR. RANDOLPH: Yes.

OTTERTION; without spark plugs you wouldn’'t have
auto pollution.

MR. RANDOLPH: That's right. without manufacturers
of automobiles we woulrln' t have air pollution. T don't know
whether this is properly characterised as a pass-the-buck
case, but where does the buck stoo? Does it stop at the
automobile manufacturers? I think Congress said, yes it
does. It stops right there. And we're going to regulate
that and require then to manufacture cars in a certain wav.
They are being required to do that. Does it stop with
the citizen who is driving the car? well, of course it
does, it stops with the citizen, who's going to pav for
all this in the end? The citizen is going to have to nay.
Does it stop with the federal government? Yes, it stops with

the federal government) The flean Air Act imposes,' T think



as the Court said in Train, an incredibly difficult oroMen
of regulation on the federal government. Money has to be'
spent and so on and so forth. Does it stop in states?
States say no: or at least these four states and the
District of Columbia sav no. The federal government should
do it all. Well, we don't think that's the rjght
construction of the act, and we don't thin!: the constitution
requires that result.

- think it's quite a simple proposition involved
here as far as the E”Ads determination. Is it unreasonable,
as the Administrator found, that when a property owner
i nvites others to engage in certain activities on the
property, the owner can be held responsible for the harm
caused by those activities'? That is t,he Trr>.Ads Administrator'
decision

The property owner in this case haooens to be the
state. The property is the highway. The person using them,
the invitees or licensees, are the citizens.

Further — and as 'hr. Justice Stewart said, we
believe the highways are quite analogous to the sewer systems
In both instances the polluting matter comes not from the
state, it comes from the private citizen. Yet a state
system of sewage disposal is subject to federal remilation
under the commerce clause. The Court so held in the

Sanitary District case.



QUESTION: Tlell, of course, nobody questions
that, “he truestion here is whether Congress has authorised
the Administrator to require the states to enforce his
plan. 'To one questions the Administrator can promulgate
his own plan and enforce,it, if he.finds the states’ plan
is not adequate. The question is whether he can force the
states to enforce it.

MR. RANDOLPH: Yes, vrell I don't know if T'll
accept that, construction of the Act. It's not the Admini-
strator forcing the states to enforce his plan. I mean
that's like saying what it is is forcing the states to
comply with his plan, not forcing —

QUESTION: fell, to provide all of the inspectors
and police and so forth to carry out his nlan, rather than
having the federal government provide those people in
implementation of the federal plan, isn't it?

NR. RANDOLPH: Nell, that is the choice, X suppose,
yes. It may be something different than that, it mav be
requiring the state to do this or not having it done at
all, depending on what the practical difficulties are of
having, for example, a federal highway control on the
nations highways.

OTTFSTim' Well, during the second World War we
managed to have OPA federal officials in every hamlet?

during those various times we've been at war we've had
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draft boards which were — you know, thasalutation was, you've
been chosen by a board consisting of your friends and
neighbors. And that's who they were.

MR. RATTDOLPTT: Well, X think we pointed out in
our reply brief that the draft — I think is far afield now,
but we used it for another point,* tha draft in World War 71
was done by requiring state officials to register the neonle.

And the question here is not — I don't think
the question here is really, which is the best svstem,
having federal highway controls for the first tine in the
country’s history, having federal inspection of maintenance.
The cmostion here is whether the states have a responsibility
here to do this by themselves.

OIJESTIO'T: well, the question is whether Congress
has authorised what the ERA Administrator has done.

MR. RANDOLPH: That’'s one guestion. And — the
first question in the case, I agree.

Mow, the only response — I've developed what
the ERA Administrator determined. We've set forth in
our brief the legislative history. We set forth in our
brief the various statements that were made on the floor of
Congress.

The only response, T think — I think it's fair
to say that respondents make is that they seek to answer

our argument by misstating it. They argue that Congress
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could never have intended this,, because rPA's position
known no rational hounds» One nicrht as well say that
pollution from the factoryresulfcs from state action through,
for example, =zoning decisions» X think that's the example
that they give at, if I'm not mistaken, page 44 of their
brief,

hut that ignores the fact that the factory unlike
the highway sits on private land. And if there 1is one thread
running through the entire Clean Air Act, it is that the
owner of a source of pollution is responsible, can be made
responsible, for controlling the pollution. It's —

orTT'BTTOM; If vou carry that to its logical
conclusion, most of the highways in this country are resting
on easements with a diversionary right to the fee owner;
isn't that so? f? that if you're talking about the ultimate

fee owner, you're talking about the owner of the adjoining

land.

MR. RAppoLPTT; T don't think that's so, Mr. Chief
Justice. At least T — that the highways of the country
are resting on easements. I think the highway is taken

by eminent domain.
*¥11+4 OTTPHTIOM; mhe states said that it reverts back to the
fee owner of the underlying lew",
MR. RAUPOTJPPs Wen, that may be. But the fact 1is

that the states are the ones that, have that highway, “he



States, like a private nvmer, are the ones that are allowing
people to come on it and use it for a certain purpose. And
as a result of that, pollution is generated

It would he no different, for example, if the
state owned a facility in the municipal incinerator, let’s
suppose; but the state never onerated it; and invited a
private contractor to come on and run the municipal incinerator,
We think that the state in that situation could be
regulated and required to control that private contractor,
just like if the private contractor had beesi operating on
his own property with his own factory spewing resources into
the air, pollution into the air.

Now, they make another point in this regard with
which we agree, Thav say the states are forced to comply
with federal law because they havenot exercised their
police power. 1 think that’s accurate, hut all that means
is that we would not have federal legislation under the
Clean Air Act if the states had controlled air pollution.
It can't mean anything more than that, because, to use the
example that welve been talking about, if a state incinerator
is poisoning the atmosphere, 1it’s because the state hasn't
exercised its colice power in the way the Congress wanted
the state to o»o 1it.

Yet respondents admit that such facilities must

comply with federal pollution standards — air pollution



standards,

Now this brings me to the point, T think, unless
the Court has further questions in regard — T probably
should mention one thing which is not mentioned in our
brief as far as the statutory point is concerned. And
I informed respondent’s counsel of the fact that I may
mention this.

I think the appearance and the impression the Court
may have is this whole idea of requiring states to comply
under federal law is something that was never talked about
very much during the hearings» And it's not accurate, """he
reason why we don't find great debates about that -- and
I might remind the Court, the Clean Air Act passed the Senate
73 to nothing; it passed the House, I think, 347 to 1. The
reason one doesn’'t find great debates about that, and
I think it’'s fair to say, is that the Court examines the
hearings, the legislative procedure — what you'll find
is that they're filled with statements from cities
and states and governors saying, we need this legislation.
We need tough legislation. We need demanding legislation.

We need to be required to do these things.

The fact is, there wasn't any — very much
opposition. .As a matter of fact, the only onposition I
found from a state representative — and I have to give

California credit for consistency — is a statement of
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Governor Reagan's on page 1300 of the Renate hearings,
where he objected to — as he out it — reserving for
state and local governments the task and cost of implementing
decisions of the federal government under threat of findes
and punishment if the job is not done to the satisfaction
of then-Secretary of HEW but now EPA Administrator.

Governor Reagan, I might add, added later on in
his testimony that yes, I do think however that interstate
air pollution regions would benefit from federal overview
to resolve disputes and to prevent inaction in one state
imposing pollution problems on a people of a neighboring
state. This is page 1301 of his testimony.

We have 17 states in which — end the District
of Columbia, in which pollution/transportation controls
have been required. I've counted up the cities which are
either right on the border of a state or within a hundred
miles of the border of another state, and the number T
get 1s somewhere between 73 and RS per cent of all the
cities where the controls welre talking about here are
required are of that category, either right on the border of
another state, or within at least inn miles of another state,,

Mow, I don't want to give the impression that Governor
Reagan would be — was the onlv governor that talked anainst
this. Hut I might add this: the Douglas and Head — and this

again is not cited in our brief — it was the state — the
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Attorney General of the Ptate of Minnesota, testified on
behalf of the National Associations of Attorneys General,
and stated at page 1183 of the Senate hearings that if a
state like my own state of .Minnesota has not adopted the
Motor- Vehicle Inspection Law, and they still have not —

he was saying what kind of legislation he wanted — we would
still be pretty much compelled to install an inspection
program for emission control devices. And without dragalng
this out too much further, the National Governors'
Conference, represented by Governor Sargent of Massachusetts,
from page 449 of the Senate hearings to page 4si, testified
in favor of the legislation. And I think Governor Sarerent,
on behalf of the national Governors' Conference, said at the
end of his testimony, I think the states can't just shrug
t heir shoulders and say, well, let the federal government

do 1it.

I submit to the Court that that is the position of
the respondents in this case.

As far as the statute is concerned, I think we
rest on solid grounds. And in fact, the courts — the 1st
Circuit and the 9th Circuit — said that they ware construing
the statute only because of constitutional doubts that they
had.

Now, let me address those constitutional doubts.

QUECTIOTT: Let me, before vou leave the statute —.
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Let’s take the simple ease of the municipally
operated incinerator, which everybody agrees in this case
is subject to the statute. And so the administrator
establishes criteria for standards for ambient air, both
primary and secondary pollution. And the state comes in
with a plan that is found by the Administrator to be deficient
insofar as it regulates municipally owned and operated
incinerators in the state.

Is it all that clear under the statute that the
Administrator can then say to the state, your problem is
that you don't have stringent enough laws, or ordinances.
And so you go enact those, controlling municipally operated
incinerators.

MR. RANDOLPH: Well, there’s been a lot of
confusion about that, and maybe I can clear it uUP.

First of all, the Administrator's position in
this case before all the Courts of Appeals, has not been:
we can force states to make laws.

QUESTION: Well, I think it's clear despite the
disclaimers that there has been some change of position

by the government in these —

MR. RANDOLPH: well, T think — T bea to differ

with you, but we won't get any pigee apguing’about»that.

OTTECWTON: T suppose not.
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MR. RANDOLPH: The fact of the natter 1is, it's

#418 a silly position, if we took it. I mean we all know
gives legislators immunity from failing to —
like speech or debate clause.

QUESTION: No, we're not talking about fcr sanctions
now, we're talking about --

MR. RANDOLPH: Yes. But what's — the problem
here is that what has happened is that regulations that
the — the EPA Administrator, in imposing these controls,
walked in on cat feet. He didn't charge in like a buffalo
trying to knock the states down, which is the impression, I think,
that one gets maybe, from reading the briefs in this case.
And we're as responsible for that as anyone else.

What he did is, first of all, he tried to give an
extension of time which, I think, was cut back bv a court
and told, no, you can’t give an extension. And then, when
he was forced to impose controls, he tried to give the
states as much leeway as possible. I mean he could have
gone and put in his regulations details down to — that
far, and said: you do it this way, and this is precisely the
way you have to do it.

Instead, he tried to be moderate. He tried to —
in imposing something on the state, tried to give the state
leeway. The states had come to him and said, look, we're

*

going to get legislation to direct. So, you know, we're



going to have this passed in the House, we're going to have
this. And the EPA Administrator said, okay, fine» [Khcn
you get the legislation, please submit it to me—"please"
wasn't there, X admit—submit it to me, and then you'll

be in compliance.

It's the same with regulations. 1tG have accepted
the DC circuit’s opinion that says that the rT>A Administrator,
in promulgating a substitute plan for a state, cannot in
that plan, say, the state shall submit rean'!ations doing
X. Instead, the EPA has to nut down in as much detail as
is required exactly what has to be done.

That's the history behind that, Mr. Justice
Stewart. And I think that the impression that's Dbeen
given is Probably — unless I've dispelled it — 1is not
an accurate one, and not one representative of the FPA

ourgmmn: Well, what's the answer then to my
question? How — let's assume that the state regulation
of these municipal incinerators is deficient in the opinion
of the Administrator. mhen what can he Jo?

Mp. PANDOLPFr Tie can say

OTTpcmTow* Well, under the — iust as a matter
of statutorv .authority, before wvou net to anv constitutional
questions,

MR. ruVTPOLPH: lie can say to the state that the

municipal incinerator shall emit no more than x amount of



whatever it is emitting, period.

OWATIO-T: As far as such particulate —

MJ*., RANDOLPH: Fight,, Few, I aflroit —

OtJBBTTO?!: And now he's gone much further in this
case with respect to the roads and highway's,, hasn’'t he?

MR. RAHDOLPTT: I don’'t think so. T think he's
gone far less than that. Because what he’s done here, is,
he’'s tried to give the state a lot of leeway. These regulations
are going to have to be re-promulgated. I-% were nut in the
position on the one hand of being told that under the law
we couldn’t promulgate any regulations requiring a state to
do something. And then in the District of Columbia circuit,
the case was remanded, you remember, to the Administrator.

But what, he has done in this case --- what he tried
to do, and the DC Circuit, of course, said you can’t do that —

is say to the states, well, look, you fill in the details.

It doesn't say exactly how rrnch noHution has to — we're
going to allow on the highways. It savs, you set the
regulations. You set a certain failure rate for the

automobiles being inspected. And you set ur the program.
And then require --
OUEPTIOTI. well, that’s — and that's much more

detailed, much more direction to the states than wvou told

me he could do with respect to the incinerator.

MBRANDOLPH: I



OCIF.STIPls : And all vou said he could do with the
incinerator is Jjust reduce the amount of these inarticulate
pollutions.

MR. RANDOLPH: In an effective wav, ves.

Well, T think what we're talkinn- about here is
very analogous to a court exercising its equitv newer. T
don't claim the Administrator of FRA has any such authoritv.
But if you recall, when you're issuing injunctive orders
recruiting certain things to be done, the first one sometimes
is very broad, The next one gets a little narrower. And.
the next one gets a little narrower and narrower and narrower,,

I don't think that that difference make a difference
under the statute. T don't see anything in the statute
that makes- that in any way different. T think the Admini-
strator perhaps could say that in order to control
pollution a scrubber shall be installed.

OUTRTim: Oh, you think he could do that?

MR. RANDOLPH: Oh, yes.

QUESTION: Well, that's — maybe I'm quite
mistaken, but it seems to me that's fairly important.

Rven — what can he do, beginning with a government onerated
incinerator that everybody agrees can be a subject to
regulation?

MR. RANDOLPH: He can do anything with a government

operated incinerator that, he could do with a private sewer
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system

QUESTION: He could 'say that you have to pass
some regulations having to do with how many scrubbers there
should be, and have to appropriate money if there are an
insufficient number of scrubbers, and so on and so forth.

MR. 'RANDOLPH: T don’t think he can order the state
to appropriate money.

QUESTION: How about closing down the plant? The
scrubbers aren’t given away, you know?

NR. RANDOLPH: I realise that. Rut mv answer to
your cruestion is precisely the same answer as Justice
Holmes gave in Eanitary District, that is that — and i

a4 all think perhaps analogous to the answer that was given in
Adalman v. Jordon -- it may be a necessary conseguence
of "Compliance, that the state has to spend money, but that’s
of no conern to the federal governments, or even, indeed, to
the constitution itself, if a requirement is imposed on the
state that is a wvalid recruirement and it has to meet it.

""he consequence may be appropriation of money.

I think the conseguence of complying, for example, with the
regulations in United States v. California on a railroad
may be the appropriation of money. The consequences of
complying, for example, with the municipal incinerator-
regardless of what you require the states to do, may be

the expenditure of money.



OUEF*in?!: 17el3., is EPA's argument here 3imitet
to the contention that — is it in effect conceding that
the Administrator himself has to £fill in all the details of
a federal plan after a state plan has been rejected either in
whole or in part?

MR. RANDOLPH: Oh, yes,

QUESTION: And that vou're simply dealing with
the state in its essentially proprietary capacity? The
thing I thought was still an issue was that the Administrator
said, in filling those details, he could sav, state, you hire
10,000 people to carry out the details of this nian.

MR. RANDOLPH: The Administrator will sav the state
must have an inspection and maintenance program that is ade-
quate to do the following such and. such and such and such«
Whatever detail is required. You know, one thing —

QUESTION: But that isn’'t a detail. It’s one thing
for the EPA to say, we're going to see that no vehicle in
the State of California violates federal standards. Which
everybody in this case, I understand, concedes: that
Congress has a perfect right to authorize, and the
Administrator has a right to promulgate. It’'s another thing
to say, we're going to see to it, and we’'re going to
conscript 10,000 state employees to enforce this.

MR. RANDOLPH: T'm not clear why yon think it'’s

another thing. The fact of the matter is — the onlv



objection that could, be made to that, T think, is that —
well, what von're doing is requiring the state to exercise
its police power! that is, it is enforcing federal law
against its citizens.

If it takes — 1if you require the state to set
UP a program, and it takes 10,0HO people, ves, that's —

but the court has never viewed that, so far as I'm aware,

as a constitutional objection. Let me give you an example.
QUESTION: Hell, how about as a statutory — I
mean, 1it’s in the — what about the statute authorizing?

QUESTION: We're still at that level,

MR. RANDOLPH: Does the statute authorize it?
I see nothing in the statists that prevents it.

OPESTION: Well, but it isn't a question of, does —
is there anything in the statute that prevents it? Dries
anything authorize it?

MR. RANDOLPH: Yes.

QUESTION: What?

MR, RANDOLPH: Number one, the state has to have an
implementation plan. Tf the state doesn't have an Implementa-
tion plan, the EPA is to substitute an implementation plan-
ter the state. ©Under that implementation plan, any source —
owner of a source of pollution can be required to abate the
pollution. The EPA*s argument in this case, which I said

is fundamental to the case, 1s that the state is an owner
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of a source of pollution, and therefore can he required to
abate that pollution just as if the steel industry was
required to hire 10,000 people in order to abate the pollution
that thev caused. Tie treat then no differently.

That's the extent ofthe argument here. And
there's nothing under the statute, “he statute save, any persoEF/
defines the state as a person, Tf the state can be required
to clean up the pollution as a result of this municipal
incinerator, it can be required to clean up the pollution
as a result of the air pollution from the highways or from
the sewer system. As a matter of fact, the distance between
sewer systems and highways I don't think is a wvery large
distance. The sewer systems are to the water what the
highways are to the air: it both collects pollution: the
pollution comes from private sources? and vet the state
owns both. So we think the state is responsible for both.

And it's not iust us. I think the Court has so
held. t think the Sanitary District case stands for that:

I think the City of Milwaukee v. Illinois stands for that —
as a matter, it's even clearer bacau.se the Court held there
that even in the absence of federal lav? the Court was going
to create federal law to govern Jjust that kind of pollution.
And it indicated — in dictum, I agree — that it would do
the same in regard to the ambient air.

OTJPPTIO'T: But the sanction wasn't at all clear.



I suspect that the view might be quite different in a court
if the federal government said, if you don't provide this
corps of inspectors, we're croing to deny you federal funds,
federal grants. It might be quite different

MR, RANDOLPHt Hell —

OTTRSTjoN; — 1if you said, we're going to put the
head of the motor vehicle division in jail. But wvour
statute provides that this kind of an issue can't be raised
in the enforcement proceedings,

MR, RANDOLPH: You've mentioned crant—-in-aids
and so have respondents. I'll talk about that for a minute.

If you mean that —' the alternative for the federal
government in this case is to offer the state a grant-in-aid
with the condition attached. And if they accept it and
then fail to live up to the conditions, cut off the money,

I have two responses to that. Number one, that was
what the history of that Act was before this. But the states
failed to take the money, and the pollution went: unabated.

Number two, the law is that that puts the state
in the position of a foreign country, I mean, we might
as well say to China, don't put off — please don't blast
in the atmosohera anymore and allow a cloud to come over
the east coast of the United States. Here, we’ll offer you
a grant-in-aid, we'll put conditions on it. If vou accent

it, and then don't comply with the conditions, we'll cut it



But we think the states are in somewhat more of
a responsible position than a foreign country.

If vou mean bv that, however — if you mean something
more than that? if you mean that the fin billion dollars
that is flowing into the states each year from the federal
government, what we should say is, unless you comply, we're
going to cut off that 60 billion dollars. We're not going
to appropriate money for you. If that's the point, I don't
see any difference.

The lower courts said, well, the alternative is
to use the whip of coercion. Well, that’s like using the
death penalty for a misdemeanor. And one of two things
can happen: either an awful of people are going to get
killed, and money is going to he cut off all over the place
for the slightest wviolation; or else, it's not going to he
enforced, it's not going to be used.

QUESTION: What about closing the plant? I raised
that ouestion before?

MB. RANDOLPH: Yes, I —

QUESTION: The incinerator — they can close the
plant?

MR. RANDOLPH: I think they can close it, ves.

QUESTION: But, blocking — closing the highway?

You said the sources are the same. The highway is the source



of it in one case, and the incinerator in the other,

UR. RANDOLPH: If there was no other way to do it,
I think that would be true . But there are other ways,

OURSTIOW: Just chop transportation —

QUESTION: And how would you move your military?

MR, RANDOLPH: Under the war Powers we'd move
them right down the highway.

QUESTION: Yes, but the question here is the
power of the Administrator to tell the state to close the
highvay.

MR. RANDOLPH: Yes, yes.

QUESTION: That's where we are in this case.

MR. RANDOLPH: Yes, but —

QUESTION: Just to take the —

QUESTION: Sorry.

OTJESTIOM: Just to take the other extreme, let’s
assume that the Administrator concluded that disnersal of
highways was really the answer to the pollution problem and
ordered, say, the State of Virginia and the State of
Maryland, despite their proximity to Washington, to build
a billion dollars worth of new highways.

MR. RANDOLPH: That would be requiring them to
own another pollution source, and 1 don’t think we could do
that.

DURSTION: What's the difference between their saving,
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you shall have pool car lanes?

MR. RANDOLPH: Because what we're doing is, requiring
them to control the pollution they already have, rather than
telling them to own another one, buy another one.

QUESTION: Suppose,* instead of building distinctly
different highways, the answer was suggested that you widen
the highways that you now have to include pool car lanes?

MR» RANDOLPH: Well, again, I think that’s the same
thing. I think that’s requiring them to own more property.
And we're not requiring them to do that. More polluting —
another source of pollution. What we're trying to do is
keep them — if they have the source of pollution they're
the owners of it, they invite people on it, the people should
use it in a way that doesn’t, cause harm to others or other
states.

HUESTION: BRut if, for example, every incinerator
in a state where deemed to be so inadequate that it had to
be replaced, would that be constructing new property?

MR. RANDOLPH: There’s no doubt whatever that
that could be required.

QUESTION: It is required of private industry, as
you say.

MR. RANDOLPH: Not only that, Mr. Justice Powell,

I think that the Panitary District case stands for that.

And we cited a history of that. The fact is, the City of
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Chicago had an inadequate way of disposing of its- sewage.
It ran it by draining Lake Michigan, and then ran it
down into the Mississippi Riverwhere it travelled all down
to the other states. And what the Court finally held there
was that the Citv of Chicago had to devise another system.
And I think there's recorded in a footnote, and I

OUEPTXON: But Mr, Randolph, isn*t there a rather
plain distinction between operating a sewage system, which
deposits effluents into the water or the air, as opposed to
operating a highway which deposits nothing?

MR. RANDOLPH:¢ Oh, well, the highway deposits —

QUESTION: what is your best precedent for saying
a highway is itself a source of pollution? It is indirectly,
but within the meaning of your statute.

MR. RANDOLPH: Fall, I think the best precedent
is —

QUESTION: Is a sewer system?

HR. RANDOLPH: — corpus juris secundum black
letter law that says the owner of a niece of land that
invites —

OUESTION: We're not talking about common law
nuisance, we're talking- about statutory authority to compel a
state to establish a nrocrram affirmatively.

OTTRBTION: Or in fact, it is the highway that is

the polluter,



nuESTjON: It's not like the sewage system, T
don 61 think.

MR. RANDOLPH: We're not saying the highway is the
polluter. Obviously, the stuff comes out the end of a —

QUESTION: Well, sure you are. You're sayincr
they're the owner of the source of the pollution.

MR. RANDOLPH: But the -- yes. But the sewer
system —

QUESTION: That'’s the heart of your theory,
as I understand it.

MR. RANDOLPH: The sewer system is not a polluter
in that sense either. If no one — if no citizen —

QUESTION: Certainly it is. It. deposits
directly into the environment.

MR, RANDOLPH: It collects matter from other
citizens — from citizens, and deposits it.

QUESTION: Correct.

MR. RANDOLPH: The highway collects air pollution
from citizens and, instead of depositing it into the streams
and waterways of the country, it throws it up into the air
and allows it to travel throughout the rest of the 49 states,
depending upon which way the wind blows.

QUESTION: But exhaust doesn't travel down the
highway.

MR. RANDOLPH: No, it travels up into the air,
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and off info the —

QUESTION: Which the state doesn't own.

MR. RANDOLPH: That'’s right. So if the state can
simply put in a complex of highways and say* our citizens ,
living here, will not do a thing about controlling -- we
won't do a thing about controlling the air pollution from
new vehicles because we're a state that has the fortune
of being upwind from everybody else. So we don’'t have to
do anything. And that means that when the wind blows, then
all the states downwind get it. And as —

QUESTIONs And the Administrator can step in and
say, we're not going to have the state doing that. We're
going to enforce these prohibitions against them.

MR. RANDOLPH: That'’s right.

QUESTION: So the question here is whether the
Administrator is going to do it through federal agents or
whether the Administrator can force the states to do it
through their agency?

MR. RANDOLPH: Yes, force the states to take on
responsibility that we think they have as commonent parts
of this union. And to put it Governor Sargent’s words,
speaking for the National Governors' Conference, to not
be allowed to simply say, well, let the federal government
do it. We think they have more of a responsibility in this

case.



QUESTION: . Governor Sargent., I take it, was not
the author of the legislative history, or did he vote on
the Clean Air Act,

MR. RANDOLPH; that's correct.

QUESTION: And I think you have to find some authori-
ty in the statute, as Justice Stevens suggests, to authorise
what vyou're talking about.

MR* RANDOLPH: Well, I think we've found it. And
I think our brief talked about it at length. And —

OUESTION; well, Mr. Randolph, 1is there some, separate
narrower 1issue in the case? I take it there is. As to whether
the state is required to enforce a federal prohibition? I
take it from your brief you're not saying that the state has
to pass any law or any regulation or anything- like that?

Ia that it-? i

MR, RANDOLPH; That’'s right. Yes. We're not
saying --

QUESTION: And are you saying — 1is your total
claim that we have some federal prohibitions, that the Admini-
strator is going to reissue some —

MR. RANDOLPH; Prohibitions —

OHESTION; — plans, and there are just going to
be some prohibitions.

MR. RANDOLPH: Against — well, I don’t know if

you mean mandatory versus prohibitory, that kind of a line?



QUESTION: Well

HR. RANDOLPH; I don't think X can say that the
Administrator’s issuing new regulations will just prohibit
the states from doing it. They may be mandatory.

QUESTION; Yes. Well, vyou do want something more
than, say, the states — you want somethina more than the
court to hold that a state must enforce a federal nrohibition
Let's take the national speed limit --

HR. RANDOLPH: I don't want the Court to hold that.

QUESTIONs Let's take the national speed limit.

Is a state required -- could the federal government, or
is the state required to enforce the national speed 1limit?

HR. RANDOLPH; Well, now you're asking a constitution-
al question.

QUESTION; Yes.

HR. RANDOLPH: Certainly not under the statute.
But if you're asking me a constitutional gquestion, I would say,
maybe. And the reason I'd say that, and the reason I can't
get a definite answer, is, I think the case would have to
be analyzed under National League of Cities. And as far as
you know, we've gone through the calculus and the difference.
And we're talking -- one difference automatic in the case
you posed is that air —

QUESTION: Well, it may be —

HR. RANDOLPH: — pollution travels from one state



37
to another.

QUESTION: — it Bay ba a constitutional question
in part, but it might also be a statutory question in the
sense that anytime Congress passes a law you ought to infer
that they intend the states to enforce it.

MR. RANDOLPH: Now, we're not claiming that.

ourFTIONS You arenb5l?

MR. RANDOLPH: We're not — 1f we had claimed that,
Mr. Justice White, then the limit of our argument would not
be in regard to highways. We would be saying that the Admini-
strator can require a state to enforce all of the requirements,
like, for example, with respect to steel plants, with respect
to smelters, x"ith respectto any other pollution causing
activity by private industry within the state, the
Administrator would be standing up here and saying to the
Court that if we promulgate a substitute 01311, or even if
the state has a plan, we can require the state to enforce it
against private people. We're not saying that.

ONEFTION: You say then, what you're arguing then,
is that you think Congress has said that if the Administrator
wants to require the states to enforce these requirements,
he may do so?

MR. RANDOLPH: TIf they are the owner of a source
of pollution. And since I mentioned National League of

Cities, I'd like to at least spend some time on that case,
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nuESTION: 1 have some trouble with this, owner
of a source of pollution. I still — with my brother
Stevens and some others.

You said that the states could not be renuired to
close down the smelter plant or anything else, right?

HR. RANDOLPH: Right.

QUESTION: Anything like that.

HR. RANDOLPH: The stats doesn’t own the smelter
in anyway

QUESTION: But the federal government can compel the
state to close down the private automobile. And the
difference 1is?

FIR. RANDOLPH: The difference is that if the smelter
were on state land, we could require the state to not allow
it to be used for that purpose, for smeltinc purposes. If
the private automobile is on state land, we can do the same.
That’s the difference. The difference is that when a land
owner allows somebody else to use his property --

QUESTION: I don’'t agree with either. I don't
have to agree with either, do I? Isn't that what we've
got before us? You're really aiming at the automobile?

It is not owned by the state.

MR. RANDOLPH: Yes, right. But the highway 1is,

and without that, the automobile would not be polluting.

QUESTION: Well, Mr. Randolph, you would draw
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a distinction then between a state which owned its own
highways and one which has decided to finance all its highways
by vesting them in some turnpike commission or something
like that.

MR. RANDOLPH: Yes,

OUESTION: Then they would not be a polluter.

MR. RANDOLPH: Absolutely. And then we would be
regulating the turnpikes.

OTTEPTION: But they would still have the same normal
authority over traffic control, regardless of their ownership.
Is the ownership of the highways really the significant
factor?

MR. RANDOLPH: Yes.

QUESTION: When you look at the operation of a
state running its highways?

MR. RANDOLPH; That is the —

QUESTION: Or is it the fact they have police
forces,, and they have an interest in people not getting
killed on the highways, things like that?

.MR. RANDOLPH: If we argued that it was the fact
that they had the police force, if we argued

QUESTION: What is the specific statutory support
for this argument? I really have trouble finding that the
text lends any support at all to this.

MR. RANDOLPH: Let me pull out the statute. If
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the court turns to 110 — .I'll read it. Phich is the
requirements that have to be in an implementation plan,,

QUESTION: Which is — just go slowly enough so
I can find where it is. Now, in what —

MR. RANDOLPH: Oh, well maybe I ought to refer to the
briefs, then.

QUESTION: On page 5 (a) of your brief — of the
appendix to your brief.

NR. RANDOLPH: Yes.

QUESTION: 5(a) in the Appendix to your brief,
right?

MR. RANDOLPH: That says -- as far as Sec iton 110.
In Section 110 (g) it’s required that the implementation
plan that the state imposes provides to the extent necessary
for periodic inspection and testing of motor vehicles to
enforce —

QUESTION: I'm sorry I'm awfully slow, but 110 (gV
is on what —

MR. RANDOLPH; 7 (a), I'm sorry.

QUESTION: 7 (a).

QUESTION: 7 (a). I don't mean to be — '"it.
provides to the extent necessary...", I see.

MR. RANDOLPH: "...to enforce compliance with
applicable emission standards..." Now if the state doesn't

have that in it's plan, EPA can require it. All the states



do, I think, with the exception of California, had such
a requirement in their plans.

QUESTION: Well, again, let me slow you down, Mr.
Randolph, because 1 do want to understand your argument.

This Section, as I understand, deals with the
duty of a state as a regulator, not with the duty of a
state as an owner of highways.

MR. RANDOLPH: It deals with — well, this section
11'0, deals with the state in both capacities.

QUESTION: Well, where does it deal with the
state in its capacity as a potential polluter or as an owner
of an highway?

MR. RANDOLPH: If it doesn’t deal with — your
honor, in the case of any implementation plan, it has to
include — this is (b) — "...emission limitations, schedules
...timetables for compliance with...limitations, and such
other measures as may be necessary to insure attainment...."

QUESTION: Rut my point, Mr. Randolph, is: this
section is talking ?dbout what it must do because it's a
governmental agency, not about what it must do because it*3
an owner of property which may pollute the atmosphere.

What talks about its duty as an owner of property that may
pollute the atmosphere? And that's what your whole theory
is, if I understand vyou.

MR. RANDOLPH; The entire section 110 s- eaks to
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the state in both capacities. And it must, because 1if it
does not, then a state would foe under no obligation in an
implementation plan promulgated by them, or by the federal
government, to comply with the requirements of that plan.

QUESTION: To regulate itself?

MR. RANDOLPH: To regulate itself. It must foe
under those requirements. One ten must mean that, and the
reason it must 1s, because, number one ~~ and the states
admit this — if they have a municipal incinerator, they
have to comply.

QUESTION: Well, I understand that. But what
is there in this section that teaches anything about the
owner of a highway being a polluter? I think Mr. Justice
Marshall and T are concerned about the absence of anything
in the statute to suggest that that kind of activity makes
the state a polluter. Within the meaning of the statute.

MR. RANDOLPH: You cannot read — I would readily
admit, you cannot read section (a) to get to that conclusion,
like you cannot read a lot of other statutes. You have
to look at the --

QUESTION: Se ction (a) doesn’'t say to the in-
cinerator owner, either --

MR. RANDOLPH: It does not. It does say that
transportation controls have to be put on, and that's on

page 6(a), Mr. Justice Stevens.



43

QUESTION: Well, I can understand, the state as a
regulator would control the transportation that takes place
on its highways* That's easy. But does that mean that in
its capacity as an owner of the highway it has a different
duty than as a regulator?

MR. RANDOLPH: Yes. We think the legislative history
supports that. We think — if you read the statute any other
way, then what you wind up with is a statute that makes no
sense with regard to municipal incinerators. If you say 110
doesn't mean the state can be enforcing something against
itself, then I don't know what you do with the respondent's
concession in this case. It must !

QUESTION: You don't — I could understand your
argument better if you would place this on the state's
power to license automobiles, which clearly the state has —
power, I'm sure you'd agree. How, would the state have the
power to have the emission standards for each particular
automobile as a condition for getting a license to drive the
car?

MR. RANDOLPH: Yes.

QUESTION: Well, then, isn't that —

MR. RANDOLPH: The Administrator —

QUESTION: — does this statute operate through
that kina of.a —

MR. RANDOLPH: That would be a very broad claim



by the Administrator? and he makes no such claim here»

OUFKTION: Broader than the 'one you're making?

MR. RANDOLPH: Yes. The reason is? because we
would then have to say, and we don't say, that simply because
the State has the power to regulate a certain activity,
therefore the EPA Administrator can require the state to
regulate that activity. That would mean the EPA Administrator
could recruire them to control private smelters. It could
require them to control anything.

QUESTION: You said before --- you said before —

I thought,in response to the question I put — the federal —
the EPA could close the highways within the state. Isn't
that a — 1isn't that a bolder claim than the claim that they
should exercise their licensing power in a particular way?

MR. RANDOLPH: Me are not — we have never imposed
any such requirements, Mr. Chief Justice. e say that the
state can be required to close down a source of pollution that
it owns, 1if that's absolutely necessary for compliance. In
fact, what you mean by closing down the highways, 1is probably
the people use other means of transportation, for example.

I don't know whether — maybe block them off, or something.
But we've never made that kind of claim here. The Administrabo
realizes the difficulty of changing habits in the country.

That's what this — this is demanding legislation.

It is stiff legislation. The reason it's stiff is because
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we have done nothing about it» And something had to be
done. Controls had to be imposed. The primary responsibilities
of the states had to be met.

And I think the Court said, in NRDC v. Train,
that the innovation of the statute was that under the Act
that a state had no choice but to meet that responsibility.
Are they responsible for the pollution coming from the
highways? We think they are.

Now, I'd like to say at least a word about National
League of Cities. We don't believe the federal laws cross
the line marked out by the Court in that case, and there is
one difference between this case and National League of Cities
that I think is immediately apparent. Unlike National
League of Cities, the activity here is not one that — to
use the words of that decision — is essential to the separate
and independent existence of the states.

And what is more, the respondents admit it's not.
And TI'll tell the Court why. They say that if the operation
of their transportation system have to be modified to
reduce air pollution, the federal government should do it.
I submit that's an admission that the activity that we're
talking about is not one that's essential to the states.
Why not? Because they say, well, we want the federal government
to do it. If it were essential to their continued existence,

they would be making no such claim. There was no such
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claim made In the National League 0Of Cities case by the
states, that the federal government should come in and
control their employees.

QUESTION: Mr. Randolph, may I ask you a question
before you sit down?

What specific regulations are left in this
case as of today? Can you identify those? In other words,
what are we addressing? What is left? Compared with what
was before the Courts of Appeal-?

MR. RANDOLPH: Well, Mr. Justice Powell, in the
Pfch Circuit, the only regulation that was struck down in
that case — there was only one regulation struck down,
for example, in the Pth Circuit. It's the —

QUESTION: That, was inspection maintenance for —

MR. RANDOLPH: Pardon me a second. It was the
regulation on page 439 of the appendix.

QUESTION: What*s that page?

QUESTION: 439.

MR. RANDOLPH: 4309. If you look at the judgement
of the 9th Circuit, that's the only regulation that was
struck down,” and that's the enforcement regulation,

QUESTION: Arizona and California-?

MR, RANDOLPH: Arizona and California. And 1I
might add that ARizona has an inspection and maintenance

program, a mandatory requirement. They're doing what we
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say the states have to do in this case» And it’s not
entirely clear to ne why they're a party to this litigation*

OITESTION: Page 439?

MR. RANDOLPH: 439.

QUESTION: And I don’'t — nothina —

MR. RANDOLPH: It's 52.23, which the general
violation and enforcement.

QUESTION: That was —

MR. RANDOLPH: And that struck down — the Court
held in the 9fch Circuit, because it says in there than a
governmental entity can be a violator of the —

QUESTTION: Right.

MR. RANDOLPH: — a plan. We think that's
absolutely consistent with, for example. Section 307 of
the Act, which I didn’t get to. Because a citizen can sue
any person that violates the plan, including a governmental
entity subject to the 1lth amendment.

QUESTION: And what’s the sanction against the
governmental entities?

MR. RANDOLPH: An injunction.

QUESTION: Any other?

MR. RANDOLPH: Well, the Administrator has said
that we're not going to use criminal sanctions even if
they were available.

QUESTIONS In the citizen suit, it's an injunction?
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MR. RANDOLPH: In a citizen suit it's an injunction
too, yes, sir.

QUESTION: Yes.

QUESTION: And would the injunction be the route
by which you would carry out your suggestion that the EPA
could close the state highway?

M R. RANDOLPH: I don't want to sav that that is
croing to happen —

QUESTION: No, but if it did.

MIR. RANDOLPH: — but if it had to happen, X
would say, yes.

QUESTION: It could happen

MR. RANDOLPH: Yes, an injunction.

QUESTION: Mr. Randolph, let me be sure I under-
stand this point. Ithought the underlying regulation
that your question presented in your cert petition to the
9th Circuit judgement attack was the one that imposed a duty
on the governmental agency to establish and maintain an
inspection urogram.

MR. RANDOLPH: Fell, I was —

QUESTION: So isn’'t that what's really an issue?

MR. RANDOLPH: X haven't finished my answer.

. QUESTION:; Oh, I'm sorry.
MR. RANDOLPH: That is the only regulation, Mr.

Justice Powell, that was struck down.
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QUESTION: In the 9th Circuit.

MR. RANDOLPH: In the 9th Circuit in California
and Arizona. Now let’s stick to the 9th Circuit for a
moment. Ne petitioned —

OURSTION: That is still an issue here?

MR. RANDOLPH: oh, ves. That is the statutory
question, yes. They struck .it down on statutory grounds.

Ne petitioned, raising the question, number one,
whether the RPA could require the state to take action when
it owned a pollution source, namely, the highways. Hirst
question

Second gjuestion: whether it would be constitutional
for SPA to do so in regard to inspection and maintenance
programs. The only program that we poetitioned on was
inspection and maintenance. Now, we did that for a number
of reasons. I won't go into them all.

But one of them is, that it’s the one program that is
specifically mentioned in the statute. The legislative
history, we think, is crystal clear that the Congress — the
statements that we quoted — the Congress said yes, the states
must do that. Every governor and every navor is going to have
to do this. It's very tough, but we're very sorry. Vqu're
going to have to do it. Becau.se it’s the only way that we're
going to get air pollution down to the quality that protects

human life and welfare.
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Now, in the District of Columbia Circuit a number

of regulations were upheld. But we made — we narrowed our
case down to the same point. The onlv thing we petitioned
on was inspection and maintenance. So the only regulations

that are in issue in the District of Columbia are those in
regard to Maryland, the District of Columbia and Virginia
that deal with inspection and maintenance.

QUESTION: Equivalent to 52.237

HR. RANDOLPH: And 52.23, which applies to all
programs, also.

With respect to —

OUEPTIO7J: And the bus purchase is entirely out of
the case?

MR. RANDOLPH: That's out of the case. The only
reason the bus purchase b there are only two other programs
that were 1in 1issue in this case, and that’s a result of
the cross-petition by the Commonwealth of ''Rirginia. The
they put in bus purchases as an.issue. They put in bus lanes
as an 1issue. Okay, the bus purchases is out of the case,

The bus lanes issue, is still in the case, with respect to

the District of Columbia. And those regulations are on
page — well, they’'re all summarized on page 60f> of the
Appendix.

QUESTION: Are the bikeways still in the case?

MR. RANDOLPH: No, no. I was going to say before
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that one thing — I'm glad you brought that up. They're
not in the case because — not only on constitutional
grounds, not even on any statutory grounds. They're not in
the case because the district of Columbia Circuit held that
they weren’'t supported by substantial evidence. There
was no indication that thev would be a substantial device
to avoid pollution.

And we have acquiesced in that decision.

Every one of the regulations that the EPA
Administrator would impose on a state is subject to the
test that always applicable to administrative action: is
it arbitrary or capricious? does it meet substantial
evidence? And I think the Court can rest assured that when
it's a state on the other side claiming that it's sovereignty
is somehow infringed by the regulation,, that that kind of a
test will be administered with great care by the Court,
to make sure that what the EPA Administrator is imposing
is not something that is arbitrary or capricious. T*%ich may
take all the hypotheticals that I've talked about -- wouldn't
even reach the question of the constitutional stage if a
court said no, we don’'t think that there's substantial enough
eviden ce to support those regulations.

QUESTIO*?: Hr. Randolph, it's evident that there’s
been a great deal of shrinkage in this case since the

original litigation in the Courts of Appeals. I'm very



interested inthe answer to the specific detail and concrete
answer to Mr. Justice Powell's question, which perhaps can't
be done orallv in a short time. But I'm interested in knowing
just what's left in this case.

QUESTION: Pend a memorandum.

QUESTION: And a memorandum would be verv helpful
to me.

MR. .RANDOLPH: Fine, I'd be happy —

QUESTION: If you and counsel could agree on it.

MR. RANDOLPH: Yes.

QUESTION: Inspection, maintenance and bus lanes
you talked about?

MR. RANDOLPH: That's what — yes. And bus
lanes only for the District of Columbia—

orTESTION: Bus lanes only — yes.

MR. RANDOLPH: That's all. There are bus lanes
in, for example, Baltimore and various cities in California.
But we don't think the Court gets to that question. Because
we didn't Petition from the —

QUESTION: That's it?

MR. RANDOLPH: Yes.

QUESTION: It's far from clear to me up to now
what is left in this case.

QUESTION: 7md would your memorandum include the

regulations that still remain intact that we would have to
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MR. RANDOLPH: Yes. 'The retrofit., for example,
fell out of the case because the cases — those were
required for ore-MS vehicles, and we've aone now, what?
nine years from MB. I mean, there's no use recruiting it.
They're all — none of those are on the highway.

QUESTION. The retrofit issue is all gone, isn't
it?

MR. RANDOLPH: Yes. They’'re off the highways.

QUESTION: The problem from reading the briefs here
is that it's very difficult to ascertain what is before
us today.

MR. RANDOLPH: I understand.

OTTESTION: Extremely so.

QUESTION: And it would be narticularlv helpful
if you and your friend agree, so that there isn’'t anv
debate left on it.

MR. RANDOLPH: I think we can agree to that. I'm
sorry I didn’'t take less time,

QUESTION: Nell, I obviously was overoptimistic
on the subject.

Mr. Hawkins.

ORAL ARGUMENT OF DAVID G. HAWKINS, ESO.,
ON DRIJALF OF PETITTONERS - INTERVENORS

MR. CHIEF JUSTICE BURGER: T think we all hone



you'll address yourself very early to the statutory problem.
We hope everyone will do that.

MR. HAWKXNP: Indeed I will, Mr. Chief Justice,
and may it please the Court

OuEfsTION: Me are unanimous on one thing, clean
air. So let's focus on the statute.

MR. HAWKINS: Very good

Now, the citizen groups intervened in the court
below in the District of Columbia circuit in support of DPA
because of their view, which we're glad to hear the Court
shares, that the statute promotes — for clean air and that
the EPA regulations are the only practical wav of achieving
that important objective.

So to the statutory question: is it reasonable
to regard a highway as a source of pollution? And Mr.
Justice Stevens put it well in asking, what is the specific
statutory authority? What is it that talks about the
state's duty as a polluter of the atmosphere?

Well, it is the same section that talks about any
source's duty, and that is the section which, empowers EPA
to promulgate regulations in the event that a state does
not submit an adequate plan. That Section is Section 110 (c)
of the Act. It is set forth at EPA's brief at page ha.
What it says is that the Administrator shall set forth —

promotiy prepare and publish proposed regulations setting



forth an implementation plan» how, that implementation plan
must contain emission limitations which, although it doesn't
say so in Section 110 (a), are applicable to pollution
sources.

The question then is, is it reasonable to regard a
highway as & pollution source? I think the difficulty
that many people have had is that the highway is owned by
the state, and as such, it is difficult to perceive it as a
pollution source. So let's look at some similar types of
sources which are owned by private parties.

For example, let us take a garage which performs
tuneups on automobiles. Those automobiles are owned by the
individuals that brine those cars in. However, the idliner

emissions may be substantial, especially for very large

garages.
Similarly, a private garage which perhaps stores

buses, or 1is a bus terminal. The buses are owned by another

party. But the garage itself nay collect emissions, concen-

trate emissions, and allow the problem to be created.

This is what a highway does in that it determines
the location of motor vehicle activity. Tt concentrates
that motor vehicle activity to a degree where the problem
is created. And -~

QUESTION: Bo you are seeing the hierhway

as a garage?
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MR. RANDOLPH: I would take --

OTTER!? ION: I would agree with vyou.

[Laughter.]

MR. RANDOLPH: Mr. Justice Marshall, there’s one
exception, and that is, the bus lane on Shirley Highway
which moves very well. And that's what we're aiming at.

Let's look at some others. Is a shopping center,
where people circulate, idling their cars for hours on
ends trying to find a parking space during a pre-holiday
sale, 1is that a source of pollution? Or is it fair for the
shopping center operator to insist that anv community that
adjoins the shopping center must go after the individual
vehicles that circulate and are collected and are attracted
to that shopping center?

QUESTION: Do you suggest that the FPA could order
the owner of the shopping center to establish an inspection
system on all vehicles coming into the shopping center, and
check them for air pollution?

MR. HAWKINS: We believe there are precedents
which would establish just that type of responsibility,
and I!d like to turn to some of those.

QUESTION: Well, could he abandon his park5.ng
lot, could he be required to abandon his parking lot?

MR. HAWKINS: Well --

QUESTION s So as to eliminate this problem?
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MR. HAWKINSs What EPA actually did, your honor,
was to require that the shopping center develop their parking
lots in ways that would not produce pollution problems that
were associated with the use»

MR-, CHIEF JUSTICE BURGER: We'll resume there at
1:00 o'clock.

[Whereupon, the Court was recessed until 1:00
o'clock, p.m., on January 12, 1077.]

MR. CHIEF JUSTICE BURGER: Ur. Hawkins, T think
you have a few minutes left.

UR. HAWKTHS: Thank wvou, Mr. Chief Justice.

In the remaining moments I'd like to make iust
two points.

First, it is loaieal to regard highways as sources
of air pollution: and second, Congress intended that thev
be regarded as highways — as sources of air pollution.

I'd like to touch on the second point first,
Congressional intent. I want to call the Justices attention
to the fact that in 1°74, after EPA Promulgated the mutilations
here in issue, Congress considered amendments to the clean
Mzr Act in a comprehensive enercrv bill, «"hose amendments
were passed in June of 1n7A, and one pertinent amendment is
in the government’s brief at page 1.2.A Tt amended Section
110 (a) — pardon me, Section 1lln of the Act to address

EPA's authority to epromulgate the very tvoes of recrulations



hare in issue, name, bus lanes.

Large paragraph (F!) on nacre 3hA specifies that,
basically, no retaliation relating to management of narking
supply or preferential bus/carpool lanes shall be promulgated
after the date of enactment of this paragraph, unless there
are locally conducted public hearings.

So Congress addressed, this issue. Tt’'s only concern
about bus lanes mas not that it mas irrational to regard the
highway as a source, but simo.lv that there hadn't been ade-
quate public participation in some of the bus lanes that had
been promulgated up to that point.

However, Congress didn't even recruire that those

bus lanes regulations be rescinded. Instead, in the
conference reoort — as 1s pointed out in the government’s
brief at page IS — the conference report specifically

endorsed the existing bus lane regulations, and simply renuired

a procedural safeguard, for future bus lane regulations.
OTTPP"IOP: Congress did something about narking

surchage regulations, too, in those amendments, didn't thev?
BP. w/VWKTMSt "'hat's right, vour honor. Congress

addressed a number of areas with respect to "PA's regulation

of transportation sources of pollution. In some respects
they removed PPA’'s authority that is, parking surcharges.
In other cases, thev limited it procedural!!v. Put in no

case did they guestion the rationality of regarding the highway
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as a source of pollution, nor did thov question "s specific
regulations, which were on the hook, available, and indeed,
in great issue at that time.

ourc”™ioq were they asked to chancre those
regulations?

MR. TTAFT'CTS: Ves. On the floor of the house, in
fact, an amendment was introduced to prohibit the implementation
of bus lanes. That was passed by the House. However, it
was deleted in conference. And the reasons the conferees
deleted that provision are state-'! in the government’s brief
at page 35 and 36. “hey said, we do not intend to guestion
HPA's authority to implement these regulations.

nurgwroM. now about the enforcement as between
the federal and state government?

MR. HAFKxyp: That was not addressed. Put PPA's
regulations were clear, “hey have been in all the
newspapers. And they have been submitted in testimony
on the legislation. And the states were raising mi.ite a bit
of opposition to it. So Congress knew what the issue was!
and as I say, the only thincr they did was act to limit
TTA'’s ability to promulgate new bus lanes by requiring
some additional public hearings.

ho I would also like to point out that this is
not post--enactment legislative history. On the same day

that the Clean Av Act was passed — the Clean Air Amendments



of 1970 — Congress also amend the federal Aid TTighway

Act. In 23 U.S.C. Section 100 (j), which is referred to

in our reply briefr Congress specified that all federal aid
highways had to be consistent with air cmalitv implementation
plans.

So, again, there is Congressional recognition
chat is coincident with the passage of the original
amendments, "he highway, indeed, can be a source of
pollution

QUJVhTIOTJ: What would be the conseoxience of a
state's failure to comply with fchgt provision in the
Highway Act?

HH. ITAFKT'IS: this directed the Secretary of
Transportation to promulgate regulations. The Secretary of
Transportation lias promulgated regulations. We think they
are inadecruate. The regulations provide that no future
highway monies would be available to a state.

Just concluding with the logic-of regarding
highways or other vehicle facilities as sources. I'd submit

that Griggs wv. Allegheny County decision of this Court

recognises that an airport is a source of pollution — noise
pollution in that case. The planes were causing the noise
pollution. But the airport owner — which, in fact, was a
county --- was held responsible.

In case involving interpretation of the federal



Railroad Saf Appliance Act, a railroad, not as the owner
of vehicles but as — ere.lv as a tract owner, was held 1liabl
in U.5_. v. Toledo Railroad, which is in our brief at nacre 8,
was held liable for the safety defects in cars owned and
hauled by another railroad corporation. And as T sav, the
basis of liability in that case, and the basis of 1liability
in the statute, was that the — the person was a track owner.

In this case, the state is also a track owner.

It happens to be a concrete track rather than a steel tt-act.
And we think there's no constitutional significance in the
fact that we have steel on rails, in one case, and rubber on
concrete in another.

Thank wvou very much.

MR. CHIEF JUSTICE BURGERs Rerv well, Mr. Hawkins.

Mr. Moskowit;?.

ORAL ARGUMENT OF JOEL S. HOSHOT-ri;™?:, ESO.,
0*7 REUALF OF CALIFORNIA REn'ImTOM”RS.

MR. MOSKOI7TT7,r Mr. Chief Justice, and na-v it
please the Court:

The Solicitor General has attempted to nersuade
this Court that the Administrator of the Environmental
Protection Agency has both statutory and constitutional
authority to predetermine and control state transportation
policies.

Mow, to prevail in this case he’s going to have to
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persuade the Court of the correctness of his position on
both these issues.

I'm goincr to address myself to the statutorv issues,
and my colleague, Mr. Lord of Maryland, will discuss the
constitutional issues.

The environmental Protection Agency, in its latest
position which it takes before this Court, now seems to
recognize that it may only regulate polluters. And to
justify its attempt to regulate state policies and activates
it characterizes the states as polluters because they own and
maintain highways which, it is asserted, are indirect sources
of pollution.

The notion of an indirect source of pollution,

I think, was developed somewhat more in PPA’s brief than it
was in oral argument. And T think,perhaps, we should give

a little more attention to it here, because it is the slim
thread upon which this entire statutory Scheme is founded,
the notion of indirect source. So we ought to step back a
little bit and ask where this notion that a highway is an
indirect source of pollution, precisely where does that come
from.

The first thing you notice about the term, indirect
source, is that it is not found anywhere in the statute.
Nowhere in the Clean Air Act do we read anything, not only

about a highway being an indirect source, but the term



indirect source, is not found in the statute.

The basis for the notion of indirect source at all,
in fact, 1s submitted by EPA to be a essay by the Administrator,
as a preamble to some regulations. And this is the only
basis me're given in the regulations for the concent of
indirect source.

""Tom interestingly enough there mas in the regulations
— 1in fact there still is — there 1is a recoilation actual 1lv

defining indirect source. And you’ll find .it in the parting
regulations, the one that describes the- present status of
that regulation as, its operation has now been suspended
due, of course, to the interposition of Congress.

QUESTION: Well, how far does your argument go
along these lines? Is it your claim that there’s no newer
to regulate any indirect source of air pollution?

NR. HOSKOT?ITJ!: well> indeed there is. What we're
trying to shew now is the chain of reasoning by which it is
established that a highway is an indirect source of
pollution

QUESTION: All right.

NR. NOSKOWIT3: And that state policies with
respect to those highways can be the proper subiect of
legislation. Ho what I'm demonstrating now is that starting
with no concrete anchor in the statute, we are then given the

concept of indirect source: and how that concent has been
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utilized in this particular test.

QUESTIOT!: Fell, now — but what, then, leads
you to concede that there is any power to recralate anv
indirect source, if there’s no statutory authority?

MR. MOSKOWi"?: Well, I don't really have to reach
the question of whether there's newer to regulate any
indirect source.

QUESTION: Well, T think there’s some importance
here

MR. MOSEOWITZ: Yes. Well, I haven't really
addressed the question of whether there's power to regulate
any indirect source. What we're showing is that if there is
power to regulate an indirect source, that power does not
extend to regulating state transportation policies as
an indirect source.

QUESTIONi1 Well, if there 1s, then one takes a
step from that, or doesn’t take a step from that. Rut if
there isn't any power whatever to regulate any indirect
source, then you don't take the first step.

MR. MOQKOWITZ: I agree.

QUESTION: I think it's quite important in this
argument, whether or not you —

MR. MOSKOWITZ: Frankly, your honor, I don't see
anywhere in the statute where indirect source is addressed

at all. And I'm being cautious on that ground simply because



it's a question the states don't have to reach. I am
certainly not conceding anything —

QUESTION: No, it may very well he you do have
to reach it. Because as I say, it there is a power on the
part of the Administrator of a state plan to reach an
indirect source, then we're faced with one kind of a case.
If there's no power at all to reach any indirect source,
then you have a much easier case.

MR. MQOSKOWITK: I think the short answer, your
honor, 1is that. I don't see it in the statute.

QUESTION: Well, isn't vour argument — shouldn't
your argument be, perhaps, that assuming that there's power
in Congress not in EPA, in Congress -- to regulate
indirect sources. Congress has not undertaken to exercise it
in statutes.

MR. MOSKOWITZ: Oh, we indeed agree on that point.

QUESTION: Well, then you say that Congress, in
this statute, has not authorized the Administrator to
regulate any indirect source of air pollution. Is that
your position?

MR. .UOSKQNIT7: 1It's my position simply because
I haven't located the power in the statute.

QUESTION: Fell,. Mr. Moskowitz , I'm not quite sure
how all these letters and numbers go together. But Section

110 (a) (2) (D), which appears on 135 small a of the



petition for writ of certiorari in the District of Columbia
case, talks about the contents of olans. And it certainly
uthsrizes regulation of sources» And couldn’'t the
Administrator take the position that I am choosing to define
sources broadly, and the indirect sources -would be included
as wall as direct sources?

MR. MOSKOFIT2: It seems to me --- and I agree.
Conceivably, he obviously has done that. But I think the
question that I would like to proceed with, in order to fully
answer your question, is that we have to understand what an
indirect source is.

HUBSTION: Well, an indirect source —

.MR. MOSKONIT75: In order to define — well —

OOFPTION? Am I right in this, in my concent and
understanding of what a typical indirect source would be-?

It would be a repair garage where — whose business is
repairing carbeufcors. And private people take their auto-
mobiles in-there, maybe a hundred automobiles a day are in
there with the motors running, and they are ad-justing the

carburetors, and the gasoline fumes — the various effluents

from carburetors — arise from this repair shoo. That would
be -- the repair .shop would be an indirect source, would it
not be? As a matter of definition?

MR. MOFKONIT7: It isn't the purest example,

because in that particular instance, the owner of the repair
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shop would be creating the furies through manipulating the
cars directly, which isn't what the states are doing,

QUESTION: These would be cars orivafcely owned,
by individua!? owners who brought them in there to be re-
paired,

MR, MORKOWITZ: I think — I think —

QUESTION: And the cars would be there as perniteas
or licensees on the premises,

MR, MOSKOWITZ: Rather than give examples, I think
the most helpful thing I could do is to tell you what ERA
says it is, and maybe using that as — it’s their concept,
and rather than us trying to figure out what it could be,
we can see what EPA said it is.

And in fact, they have defined it, and defined it
in the regulations (which, incidentally, have not been
cited by EPA, interestingly). But the regulation defining
indirect source — we can focus very narrowly on what the
definition is. It's found at 40 C.F.R., Section 52.22 sub
(b), and I'll read it because it's very short,

QUESTION: Has that been the focus here anywhere?

MR. MOSKOFITZ: It has not been cited by EPA, and
we have discovered it only belatedly, because as we said, the
it was tied to regulation of parking — new parking structures.
It's operation has been suspended, whatever that means. And

so we didn't discover it until recently.



QUESTION: Foalcd you repeat the citation?

MR. MOSKOFITZ: Surely. 4f) C.P.R., Section 52.22

sub (b) .

QUESTION: 52.227

MR. MOSKOFITZ: 52.22 (b). And what this says —
it's very short — the tern quote, indirect source, close

quote, means, a facility, building, structure or installation
which attracts or may attract mobile source activity that
results in emissions of a pollutant for which there is a
national standard. Puch indirect sources include but are

not limited to — and then seven examples follow. I think
it's worthwhile to nav a little bit of attention to what those
examples are.

They include: retail commercial and industrial
facilities; recreation, amusement, sports and entertainment
facilities; airports; office and governmental buildings;
apartment and condominium buildings; education facilities.

Fhat basically EPA is saying is that any place
which anyone could ever want to get to for any purpose
which is a man-made structure or facility is an indirect
source. It includes virtually every man-made object within
the jurisdiction of EPA. It is a very, very broad and
sweeping concept, and certainly represents an expansive view
of EPA.'s mowers

How, interestingly, one of the examples given in
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I think I — the reason I wanted to read that, I think
it shows vyou that it is far more than garaaes. It is
everything. This building is an indirect source.

Everything is an indirect source.

But the curious thing is that also included on the
list of indirect sources are highways and roads. That, in
fact, 1is interestingly given as the very first example.
There’s a difference between highways and roads, and all
these other indirect sources. As I indicated, the other
examples given are destinations, a place to which a person
might want to go. He 1is attracted to those destinations,
such as having to go to work. He 1is attracted to work.

And then after work, he 1is attracted to going back home. He
is attracted to the supermarket, and mavbe to the ball park.

QUESTION: Well, he'’s attracted to the superhighway,
too.

MR. MOSKOWIT7.: Well, the difference between
being attracted to the highway and being attracted to his
destination 1is that the highway is the means of croina to
the indirect source.

QUESTION: Well, let’s assume that the Xndianolis
Speedway 1is owned by the City of Indiapolis.

MR. MOSKO"ITS: Indeed.

QUESTION: Doss the Administrator have the nov/er
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to regulate the —

HR. MOSKOWTTZ: The Indiapolis Speedway is, under
this definition, clearly an indirect source. The sole point
that I'm trying to make here is that unlike the other
examples of indirect sources — unless one 1is a street
dragster, or maybe in the case of the Indiapolis highway, a
race car driver — few people are intrinsically attracted to
highways,

So the difference between them — and I'm only
showing this difference to show how there is this drift
from the statutory grounding — the difference is thatthe
highway is — we could perhaps term it, an indirect indirect
source. It enables one to get to an indirect source. It
is not an intrinsic attraction. It serves as a means by
which one would get to the intrinsic attraction.

QUESTION: Well, how about a sewer? That enables —
that's a conduit for effluents from one place to another.

MR. MOPKONITZ: Well, of course, the sewer example,
you know, we have two dimensions to the sewer example. And
I suppose — they're not trying to regulate that as an indirect
source here.

QUESTION: No, becaiise — that's -~

MR. HOSKOWIT7: I suppose the constitutional
question as to whether, you know, that analysis would apply

here, 1is properly Mr. Lord's. The point that we're trying to



make here is that the concept of the highway as an indirect
source 1is not statutorily grounded. Whether Congress could
have written it in as they wrote in sewers or as the federal
common law considered sewers is maybe a question that we
don't have to consider now.

Bi.it I think — the point that I've made so far
is that highways are, at best, an indirect indirect source.
But as the sole authority for EPA's application of its
concept of indirect source makes plain, namely, the
Administrator, it doesn't stop there with solely saying that
the highway is an indirect source. Rather it uses the
concept that the highway is a source of pollution as a
springboard for its next step.

And the Administrator in his preface says that
what he's concerned about 1is not so much the existence of
highways. What he's concerned about is that the, quote,
requlatory taxing and investment decisions made at all
levels of government which encourage the use of highways
by automobiles are also an indirect source. He also says ~-
he cites as indirect sources particular examples; licensing
vehicles and operators; providing a system of traffic laws;
as well as not making choices which would have discouraged
the use of single passenger automobiles and encouraged the
use of mass transit.

So there's a certain shift here from the physical
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object which may attract someone to go in a mobile source of
pollution, namely, a car, which, as we indicated, includes
everything in the known universe. There’'s a shift to

state policies which encourage the use of these automobiles
as opposed to mass transit? and state involvement, not only
as an owner — because the owner concept is what's being
stressed before this court — but the focus that’s set forth
by the Administrator himself when he came up with this

idea is not the state as an owner, but the state as a
regulatory, taxing and investment maker, a provider of
traffic lav/s.

QUESTIO?!X On that very point, supposing you had a
large factory with a large parking lot that would come within
the indirect source definition you described. would it he
your view that the Administrator "would have the statutory
authority to regulate that indirect source by saying, you
must adopt a company policy of certain timing of shifts, of
certain regulations in the parking lot,, or certain — you
can’'t let anybody use the parking lot unless they have a car
with, you knot-?, proper emissions --- that kind of regulation
of a private owner? Would that be permissible?

MR. MOSKOWITZ: What we were saying — of course
there was a good deal of dispute, as you recall, before
the Congress and the Administrator abandoned the indirect

source — the parking lots as an indirect source, and told
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the Administrator not to regulate that» There was a good
deal of Constitutional discussion. And it's a position which
1 don't believe the state ever took a position on. And we
don't take one now.

But there's a substantial difference between what
the Administrator could do to that owner of the parking
lot, and what it's prepared to do vis a vis the state.
Because you could tell — if you were to tall the owner of
the parking 1lot, shut dovm your parking lot, vary different
from telling the state, I want you to exercise your police
powers to regulate that private individual.

OUESTION: Fell, would you answer my questioni

MR. MO'SKOT-TITZs Okay.

QUESTION: Did you understand it?

MR. MOSKOFXTZ: The question is, could he —

QUESTION. Does the Administrator have the
statutory authority to promulgate a regulation affecting an
indirect source such as the one described which would
require it to adopt certain affirmative rules adopting —
applying to its own employees, how they use the parking lots
and the like, for the purpose of reducing concentrations of
air emissions in that parking lot?

MR. MO&KOFITZ: Okay. I think the answer would
be that 5.ndirecfc source regulations may be permissible in

some circumstances. I frankly —
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QUESTION: Well, then, why isn't —

MR. ?!0SKOWIT2: The question is identical to the
one we were asked before: 1is an indirect source regulation
even permissible? And I'm taking — you .know, the position
we're taking is that it is. But I'm not sure exactly
what the parameters are, because the concent of indirect
source we view as a drift from the statutory grounding: but
in fact the drift has gone on so far that everything is an
indirect source, not solely a parking lot. So I'm concerned
with the slippery flow. Because if we accede to the
concept that you could ever regulate an indirect source,
and the Administrator has mads everything an indirect source,
then the conclusion we're logically drawn to is that he
can regulate everything. And that’'s a position which the
state vehemently does not wish to take.

There may be some activities where the nexus of
ownership is so close to the pollution that's generated
that one could really say that the owner is causing the
pollution in some meaningful way. But we're simply saying
that nexus doesn't exist here? that the state is not, in fact,
causing this pollution, the private people who are usincr the
highways are causing this pollution; and furthermore, that
even if the highways could be regarded as iri indirect source
of pollution, that this object, the highway as the indirect

source of pollution, that the remedy adopted, namely, telling
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the states to exercise their police power to reaulate not
solely access to the highway —

QUESTION: Well, let ne stop you right there. If
you make the assumption -- and I realize you're very reluctant
to agree to anything, I guess, other than that you don't 1like
this particular program but if you make the assumption
that a parking lot — privately owned factory and
associated parking lot is an indirect source subject to
regulation, would you not further agree that on those facts,
the owner of those facilities could be compelled affirmatively
to adopt certain controls of the use of those properties?
Such as times people can enter and. leave, how many cars
can be parked at any given time, whether they can be of a
particular —

MR. MOSKOWITS5!: If we make the assumption it's
an indirect source, yes, we would agree with that.

QUESTION: Then why can't the government make the
states — T mean, under the statute, what's the difference
then?

MR. MOSKOWITZ: The difference is this: we've
acceded, as you know, to the incinerator example. The notion
that the state owns an incinerator. Private people some.
They put their refuse in there. It burns up and violates
emission standards. The state — the federal government

could say to the state, like any private incinerator owner,
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you cannot let an excess of emissions come from your
incinerator.

QUESTIOH: Where in the statute do you get the
Adiftini strator's power to do that?

MR. MOSKOWITZ: Well, frankly, 1 don't know.

QUESTION: Well, then, why do you concede that he
has power to do it?

MR. MOSKOWITZ: Perhaps because I'm being —

QUESTION: Because once you do, your case is much
weaker than it otherwise would be, your statutory case.

MR. MOSKOWITZ: I agree, I agree. And all I can
say 1is that I've been very reluctant to concede that, because
I don't find it anwhere in the statute. But T'm not
that troubled about conceding it, because the incinerator
example is so much different from our example. Because the
difference is in the remedy. You see, if the Administrator
ware to say, I want you to attg;h a scrubber to your
incinerator chimney —

QUESTION: Or hire ten more people.

MR. MOSKOWITZ; — very different from saying —

QUESTION: To operate your incinerator, including
all sorts of inspectors and so on,

MR, MOSKOWITZ: — very different from saying to
the private party, I want von to pretreat your garbage under

pain of civil and criminal enforcement so that it does not
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pollute when you put it in my incinerator, you see. Because
it’s not only a question of the subject of the regulation,
namely, highways, incinerators, sewers, whatever; an
important thing to keep in mind is not solely the subject
of the regulation, but the contents of the regulation, what
is it that was being asked to happen here?

QUESTION: Nr. Hoskowits, gettina back to my
brother Stevens' question, you've got a steel plant and a
huge parking lot. And it's discovered that two thirds of
the pollution in that area comes from the plant. You'd
have no problem with that, would you?

MR. MOSKOWITK: No,

QUESTION: What would you do? You'd tell them to
clean it up. And one third comes from the parking lot.
That you can't touch.

MR. .MOSKOWITB: Well, as I said — I may aopear
to be — I may appear to be waffling on this issue —

QUESTION: 1Is there any way to take that position?
Theret's no way for you to take that —

MR. MOSROWITZ: No, I'm not taking that position.
I may appear to be waffling, and I don't mean to be. What
I'm suggesting —

QUESTION: Well, let's get to another one. What
the bus lanes? That is in the control of the state?

MR. MOSKOWXTZ: Right, it is. It is.
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QUESTIO*!: what's wrong with that?

MR. MOSKOWITZ: The difference between the — of
course the bus lanes, of course you don't get to that
question as to whether the bus lanes 1is a regulation of the
highway as opposed to the regulation -B* the police power
regulation +— until you decide that the highway is an
indirect source, So once you've got to the point that the
highway is an indirect source, then the cmestion is, is the
bus lane a regqulation of the highway, or is the bus lane a
regulation of the people as private sources of emission?

And I — vyou know, that's also -- it's a tougher
question than inspection and maintenance.

QUESTION: Well, 1let's answer it.

MR. MOSKOWITZ: Okay, the answer is —

QUESTION: T mean, that's what we're here for:
tough questions.

MR. MOSKOWITZ: The answer is that the —

QUESTION: with a little help.

MR. MOSKOWITZ: — what the state is being required
to do is to use its police powers to keep people in the
bus lane and not outside of it. And we would submit that
that is not permissible. Because what it really comes down
to, 1s, those people are going to get tickets — the state
is forced to give them tickets under its police power, and to

use its criminal laws to enforce particular Dbehavior upon
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citizens. It is not — the prime example of the regulation
of a highway not involved in the regulation of citizens under
the police power —

HUESTION: no you agree that the bus lane is a
good idéa?

MR. MOSKONITZ: No.

QUESTION: You don't think so?

MR. MOSKOWITZ: As a personal viewpoint, I don't.
In fact, what it’s meant to do is to provide —

QUESTION: So you vrould disagree with EPAANd
I thought you did.

MR. MOSKOWITZ: Well, the bus lane idea 1s not
so much, you’'re going to clean up the air. Rut it's what
they call to provide a disincentive to private traffic.

We had the experience in Los Angeles, you may have

f-AfraA read about the diamond lanes. It wasn't so much that the

smog was any less. The smog was more. Because the
remaining lanes were so clogged with people idling as the
bus lane was empty that there was more smog. And the strategy
behind the bus lane, really, 1is that people will become so
infuriated at the traffic congestion that they will take
buses. Bo I'm not sure that it's a good idea. And in fact —

QUESTION: Well, not in Los Angeles.

MR. MOBKGWITZ s Certainly not in Los Angeles.

QUESTION; Mr. Moskowits, what would be your



view of an Administrator's regulation that did not require
the state to establish a bus lane, but simnlv said, no more
than x amount of exhaust emissions shall be permitted per
given lineal mile of freeway. And 1f the state wants to do
it by nutting in a bus lane, fine. If thev want to put it
by limiting the cars on the highway, fine. 7vlould you view
that differently than the bus lane regulation?

MR. MOSKOWITZ: If something were available to the
states, such as building a plastic dome over the freeway
and somehow not letting that — those pollutants into the
air, but putting it somewhere else to make it somehow more
analogous to the sewer example, then perhaps we could
say, they could do that.

But the prime evil here is not so much the subject
matter of the regulation and that's why, wvou know, we
haven't been very hard on the notion, abstractly, of
indirect source; that somehow a highway could be regulated.
The prime evil, and the one that I wish to stress and leave
with this Court, is what RPA's contents of the regulations
are, the notion that the state must use its police powers
to regulate private conduct, to make not coming in for an
inspection a violation, to make not — after the inspection
and after 60 per cent of the cars which are mandated to fail
fail, not fixing it up within two weeks, to make that a

violation of the state's criminal law, and so on. To make
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the governor of the state and the officers of the state liable
under the statute to criminal and civil enforcement if they
do not propose legislation which, is acceptable to the
administratt-re-

The evil is the usurpation and arrogation of the
state's police power, not solely making highways the object
of regulation,

QUESTION: Well, then — hasn’t the —

NR, MOSKOWITZ: The government has not withdrawn

that. What they have said — and I think it’s very plain
from footnote 14 of their brief — they wish now to reword their
statutes and their regulations. Rather than saving to a

state, state, you must have a lav; that says X, what they mean
now to do is say, state, we want you to achieve the result
of a maintenance inspection program somehow happening.

QUESTION: Well, that was Mr. Justice Rehnquist's
question. What if the Administrcitor Jjust said, no more than
x amount of emissions per linear foot of expressway.

NR. MOSKOWITZ: And our answer —

QUESTION: And achieve it any way you want to.

MR. MOPKOWITZ: Our answer to that is that if the
only ways available are to exercise our police power, then
that is not an acceptable solution.

QUESTION: And you think that’s equally beyond

his authority under the statute?
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MR. MOSKOMITZs If the wave that are available —

QUESTIO?!: Well, 4it’s up to you to find out hoxtf
to do itf the same as any private polluter.

MR. MOSKOWITZ: Yes. You see, any private
polluter — if the only ways that are available — and this
is why I use the Astrodome over the freeway example -- if
the only ways that are available are to use our police
power to make certain conduct criminal, then the answer is
no.

QUESTION; YOu simply have more power than a
private polluter to do it. You can do it more easily.

NR. MOSKOWITZ: The Administrator has not gone to
Justice Rehnquist's position. The Administrator rather
presents this Court with a notion that it is going to change
the very regulations which are at issue here, and this
deals with Mr. Justice Powell's question of what's left in
this case. Everything is left in this case upon which
certiorari was granted. Because the Administrator not only
has not told this Court, I'm going to withdraw these
regulations; the case is moot. He hasn't said that. He
says, I'm going to give you these exact same regulations
back, but the difference in the regulations is going to be
the states are going to do exactly the same thing —
ph; 'cally v 'ey're going to do the same things, but the

difference is .- that we're going to phrase it slightly
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differently. Rather than specifically command inn- passacre
of a state law, we're going to say, achieve this result
knowing it requires the passage of a state law. But then
you can view that simply as an indirect, unfortunate
circumstance.

QUESTION: Nay I ask you one more question?

MR. MOSKONITZ: Surely.

OTTESTIQON: Assuming that their regulations said,
this 1s the result we want to achieve. lfe want vehicles
inspected. We want maintenance and all the rest of it.
And they define what the results should he. And they said,
in substance, if you don’t do it, we will do it with
federal employees and federal money.

Would you have any objection -- would you agree
they had that kind of power?

MR. MOSKOWITZ: Indeed, we do agree they have
that kind of power.

QUESTION: So you don't so it isn’t a question
of what may be regulated, but really Jjust the fact that
they’'re asking —

MR. MOSKONXTZ: The manner of —

QUESTION: And the states ironically are asking
to have federal people come into the states and do this
regulating of their own citizens.

MR. MOSKOWITZ: Well, the federal — well --



94

QUESTIONS That's really what you're
MR. MOSKOWITZ: The short answer is, yes, we
agree. But you see, the question is not physical intrusion
into the states, or having state people on our freeway.
QUESTION: Well, a different sovereign will
control the patronage.
MR. MOSKOWITZ: Well, the real issue is whether
the state's police power is going to be controllabl by
the Administrator. And that’s the issue in this case. And
we submit, that’s the question before this Court, not whether
highways are a proper subject of federal regulation.
OUEPTION: Well, federal officials have intruded
into the states since the time of the Whiskey Rebel 5 ion.
MR. MOSKOWTTZ: Indeed, indeed. And in fact
many of the examples given by the Administrator are —
specific constitutional empowerment of the federal government
to force the state to do particular kinds of things under
the War Powers Act, or .Article 3 and wvarious other examples,
but no such power exists under the Commerce Clause to
force the states to use their police power in any particular
manner, and that’s our major point in this case.
QUESTION: I take it vou would say -- your position
is that under the — under this «articular statute, the
federal government has no authority to cause to be created

or to force to be created a bus lane, et cetera?
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MR. MOSKOWETZ: Exactly,, OUr basic position; 1is
that this is a traditional

QUESTION: Although there is only one person that
could — I guess which you could operate to create a bus
lane, and that would be the state, with autontobiles —

MR. MOSKOWITZ: Within the statute, you don’t
find any specific authority, and the presumption is that
traditional state functions are not likely to be found to
be usurped or regulated by the federal government, and that
this tatute does not present that specific authority, and
that in the absence of that, it should not be surmised, it
should not be read into the statute, the presumption should
be that traditional state authorities are to be maintained
unimpaired by a federal statute unless Congress says
differently.

QUESTion; Well, then, is your position also that
the constitution — that under the constitution the federal
government has no power to cause the creation of a bus lane.

MR. HOEKOWITZ: Indeed, that's the next one, and
I should properly leave that to —

QUESTIOil: Rut that — is that voxir position?

MR. MOSKOWITZ: No, it's not my nosition

QUESTION: Okay.

MR. MOSKOWITZ: Perhaps constitutionally —

QUESTION: I have a question, too, but I°m going



to save it for your colleagues, because youlre using his
time now.

MR. MOSKOWIT.Z: I know.

QUESTION: Well, I have a question for”you, and
I'm going to use some of your colleagues time in answering
it

{Laughter.1 ol

would you take the same position with respect to
a privately owned toll road that the federal — that the
Administrator cannot require the creation of a bus lane on
a privately owned toll road?

MR. MOSKOWTTZ; No, no. And then the short answer
is that we're not complaining so much as to the subject
matter of .regulation, whtther it be parking lots or highways
or supermarkets or anything of that nature. Now we are
not conceding that it's in the statute. And I don’'t wish
to be any more indefinite than I have to be. I'm simply
trying not to commit myself on issues I haven't given suf-
ficient thought to. But the question is not the subject
matter of requlations, but the contents of requlations. what
are they asking states to do? And in this case, what they
are asking the states to do is to make particular private
conduct criminal. That's the evil here is the arrogation of
state police power, not the fact that they've chosen a highway

as a subject matter of regulation.



QUESTION: But it still — a privately owned
highway is still an indirect source.

MR. MOSKOW1lTZr 1Indeed.

QUESTION: Well, I thought you just answered —

MR. MOSKOtflTZ: But -anything5s an indirect source.

QUESTION: I know, but you just answered Mr.
Justice Rehnquist that yes, that would be all right to do
that.

MR. MOSKOWXTZ: But you see the private operator
doesn't, have the police power available to bin.

QUESTION: I understand that. I thought you said
awhile ago that there is no authoritv to regulate any
indirect source.

QUESTION: No, he didn't.

MR. MOSKONITZ: That was the one that I appeared
to be waffling on. I think it was because I haven't explored
all the parameters, because once one suggests any indirect
source, then ;ne gets into the Administrator's regulation
where everything is an indirect source. And I'm not willing
to concede that he can regulate everything.

But the difference between a private highway opsrato
doing this and the state doing this is that the private
highway operator can't.give tickets. He can't use any
police power, any criminal sanctions, to force peoole to stay

in their bus lanas. I suppose you can say, don't you come



back here anymore. But uniquely, the state is the one who
has to keep people in the bus lanes, tad the way they do
it is to enforce a system of traffic laws. And when the
Administrator tells a state, we demand you use your police
power to, quote, enforce our regulations, to make that
private conduct criminal under state law, that's the evil
we're addressing here, and that’s what we're suggesting 1is
nowhere to be found anywhere within the four corners of the
Clean Air Act.

MR. CHIEF JUSTICE BURGER;: Fine. We'll hear
from Mr. Lord now.

MR. MOSKOWITZ: Thank you.

MR. CHIEF JUSTICE BURGER: Thank you, Mr. Moskowitz.

ORAL ARGUMENT OF HENRY R. LORD, ESO.,
ON BEHALF OF ?1ARYLAND AS RESPONDENT

MR. CHIEF JUSTICE BURGER: Mr. Lord.

MR. LORD: Mr. Chief Justice, and may it please
the Court:

The constitutional arguments will attempt to track
the most recent metamorphoses of the ERA position as reflected
in the two briefs and in the argument this morning.

While the shift in position of ERA, contrary to
its statement, has been desperate and radical, the outcome
has not changed, and the effect upon the states possibly

is even more intrusive than with the regulations which were



presented to the Circuit Courts on petitions by the party
states.

I think perhaps the way to demonstrate the dif-
ference would be to turn to Appendix A of the brief that
we describe our sovereign goals, and that's pages 1A through
3A, and we have set out there an illustrative inspection
and maintenance program» It happens to be the one that
was mandated for the State of Maryland.

Now, bear in mind that in the metropolitan
Baltimore intrastate qir duality control region there are
approximately 1.1 million private vehicles, light, medium
and heavy duty vehicles? I suppose the number increases
as much as seven fold when you move into the Los .Angeles
air quality control region.

Now, looking at the regulation, on the first page,
when this becomes a federal regulation in all its particulars
as described by Mr. Randolph this morning, the essential
change on page 1A, in stead of saying the State of Maryland
shall establish — at the bottom of the page — an inspection
and maintenance program, it will say, the State of Maryland
shall carry out a federal inspection and mainenance program.

We haven’'t seen these new regulations, so all we
can. do is surmise as to what they may contain. But this
would seem to foe logically following from fie positions

stated in the briefs and arguments.
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At the top of page 2A, in the fourth line, the
state will no longer have power to exempt arsy category of
vehicles, and I'm sure that any exemptions that exist
would be federal exemptions. The business about the state
shall submit within the particular time period legally
adopted regulations would no longer be necessary because the
federal regulations would speak for themselves.

Now, all the operative provisions, which would
be provisions (c¢) (1) through (f) on 24, (d) and (e) at
the top of oage 3A, would become federal regulations.

Reading down there you can see that in (?) there is a standard
set. That’'s one of the things that EPA says it has a right

to do, sat a standard. It doesn’'t help vou very much. 1It's

a little like saying to a first grade teacher, you shall

pass only seventy per cent of the students on to the

second grade, without telling the teacher what sort of expec-
tations so far as the learning experience, should be instilled
in that student. It says that 30 per cent of vehicles shall
fail. It happens to be 50 per cent of the vehicles in some

of the California districts.

The sanction for the frequency of inspection is
stated in (1), and this again would be a new federal
regulation. It says that all vehicles, all 1.1 million
vehicles, will have to be inspected periodicallv no more

than one year apart. So that’s the standard and the frequency.
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the bottom of th e page, that the first inspection cycle
shall be in a year that expired, during the time that this
case was being considered by the courts.

Nov?, those would be the new federal regulations.

QUESTION: What's going to happen to the provisions
under (f) on page 3A?

MR. LORD; Your honor, those provisions I think
would be out the same way that the early provisions about
the state having to submit within a particular time, at
the top of page 2A. Because the state, presumably, if we
follow strictly the argument that you've heard from EPA,
would hot.have to adopt any legislation, and would not have
to adopt any regulations. These would become the state
statutes and regulations, in effect, with no further action
of the state required

QUESTION; What you — what we’'re looking at here
has now been withdrawn, has it?

MR. LORD; Well, it has not been withdrawn, your
honor. The statement has been made by EPA and again made
here this morning that they would be withdrawn, and recast
in this new way . And I appreciate Justice Powell's problem,
but frankly, the states have had the same problem trying to

prepare for this case.

Now, as far as sanctions are concerned, I think



92

we can begin to see the intrusive nature of this new
approach. If you look at (3), it says, these shall includev-
that would be these provisions — sanctions against indi-
vidual owners and repair | facilities, retest of sales
vehicles following maintenance. And then another sanction

is for people who disconnect their devices between the
licensing year.

Bear in mind that in Maryland, for example, the
licensing year for a vehicle is April of this year to March
31lst of the following year. There is no safety inspection
program. So this would be a brand new program. The only
safety inspection in Maryland, for example, is when a vehicle
changes hands. A used car is sold, it has to be inspected.

So for the first time we'd have a new —

QUESTION: Mr. Lord, how many states do not have
safety inspections?

MR. LORD: The great majority. It's in EPA'3

brief. I think

QUESTION: Well, I thought — T thought -~
MR. LORD; — EPA says between 5 and 10 states
have some sort of annual safety program. I think Virginia

does. Maryland does not happen to have one.
And so, it's obvious here that despite what '
EPA would like to have this Court believe, the sanction

here is not merely a licensing sanction on an annual basis,
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the theory being, I suppose, that because the state licenses
already, 1it’s not really very much to ask the state to
conduct its licensing affairs in a different way»

There will have to be interim sanctions against
violators-  'Presumably those will be criminal. If someone
has been inspected on a Monday and told that within two
weeks he must bring his wvehicle into compliance, does not,
there has to be an interim sanction there- It could be a
de-licensing, I suspect that if what he does the second time
is to disconnect the devices he’s placed on his car, most
likely a criminal sanction

Where is the source of it? The source is going to
have to be this new federal regulation. Because Maryland
does not happen to have any legislation on that subject.

And at this point has not had any reason to have any legis-
lation on the point.

Bo I think it?s much too seductive an argument to
suggest that legislation is not inevitable. This program
will be one that will have to be managed by a group of people.

Now, we've had the helpful suggestion from EPA
that we could contract this out and maybe even make money
on 1it. I don’t know that teh states have to adopt the
suggestions made by Counsel. Obviously that would have
to be considered.

QUESTION: Arizona has done that?
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MR. LORD: That's correct, Arizona has done that.
And I think that there was a referendum in November in
which that program was approved and effective about 12
days ago. But that certainly is an option

QUESTION: There are several states that have
private inspections.

MR. LORD: Certainly.

QUESTION; Several states have that.

MR. LORD; I suppose —

QUESTION: Virginia has that.

MR. LORD: I suppose, your honor, very many
governmental programs could be leased out. The whole budget
making program, I suppose, could be leased out to an
accounting firm. But it seems to me that one of the essences
of sovereignty is that the states continue to have the options
available to them as to whether this will be done or whether
it won't be done. And to suggest that everything is fore-
closed to the state except the option of hiring someone
to carry out the program, I think by its own terms, 1is
intrusive enough,

Now, when you look at the constitutional framework
of this — and bear in mind we have also had another
gracious concession by EPA that despite the clear language
of Section 113, this Administrator at least will not seek

criminal sanctions against states for violation here, despite
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the fact that there's a $25,000 a day fine, and a 1 year
in jail per day fine, or both, that this Adrsinistrator
has decided he won't seek that against states. Now that's
somewhat reassuring, but hardly puts the case to rest.

Obviously, the injunctive remedy here could be
very difficult for a state to live with.

Now, this has advanced to this Court as a compre-
hensive substitute transportation control plan. Indeed,
that is the only way in which this program could have any
federal authority whatsoever under Section 119. And I'l1l
come later to the significance of this lack of comprehensiveness.

But turning to the —

QUESTION: Mr. Lord, I'm late in asking you this
gquestion, but I want to be sure I understand it, even though
belatedly.

Your argument is proceeding upon the premise, upon
the hypothesis, that the statute does authorize what the

Administrator has purported to do, and you're saying that it

is unconstitutional. Is that correct?
MR. LORD: That's correct, your honor, I should
have said that in advance. I'm assuming that we have lost

the statutory argument.
QUESTION: That's my point.
MR. LORD: I don't think we should, but —

QUESTIONs .But this is a gquestion really not addressed



in the Courts of Appeals. They construed the statute because
of various constitutional doubts about any other construction,
isn’t that correct?

HR. LORD: f-?ell, vour honor, if you read the
4th Circuit's opinion and the nth Circuit’s opinion, carefrilly
it’s a little hard to ™

QUTPTION: i thought I had.

MR. LORD: — say this precisely —

[Laughter.]

MR. LORD: I should say, your honor, if one read
them carefully rather than be as direct.

I got the direct imnression that the Court had
taken an early look, in fact, discussed in some detail, the
constitutional problem, and had followed the doctrine
that when the constitutional problem seemed to be overwhelming
that there is a wav in which the constitutional issue can
be avoided, the Court would do it.

And it is clear that those are based on statutory
holdings. Rut I think it's also clear that both of those
Courts, if more had been written, would have found the program
as stated then, pre-national Tieague of Cities, hv almost
a year, both those cases, unconstitutional.

OPRSTION: But you — now your argument is assuming
that contrary to the Courts of Appeals that the statute

does permit what the Administrator gives vou here.
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MR. LORD: Correct.- your honor.

And turning to that, first of all there is an
irony that after describing this new federal urogram, we
find that the only way the federal government has uotten to
the point of having the authority to do it, is through the
mechanism of a prior finding several years ago that the
state didn't have sufficient authoritv to do this themselves,
or they had not presented enough, so the states are told,
and were all told, back in 1°71, that they had not r>reduced
enough authority to carry out the program. mhaf was the
exciting cause, 1if vou will, of the intrusion of the federal
government

Mow we're told that these regulations have been
withdrawn, and that there's been inherent federal authoritv
all along to do this through federal regulations.

Mow, the point was brought up by Justice Stevens
about a swarm of federal officials coming into the states
and perhaps being more intrusive, if not in a constitutional
sense, 1in a governmental sense, than what we are opposing
todav.

That, I can onlv say, 1s a possibilitv. Apparéntly,
the federal government, from the prohibition experience, has
decided that that is not what it wants to do, that it will
not take that issue on. we don't know why and we haven't

been informed. But our position constitutionally is, that
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the federal government has ample authority to-take this
program over itself. 1In fact! I would go so far as to say
that the federal government could preempt this entire
program, carry it out through federal ftmdsand federal
employees, and bv a notice sometime prior to the licensing
expiration period in a state, notify a state that x vehicle
is not yet in compliance. And the state would then have
to use, in that limited intrusion, lose — use its licensing
functions to not issue a state license.

I happen to feel — T should say, we hanpen to
feel, that that would not be so .intrusive as to be constitu

763 tionally violative.

Anything short of that, however, —

QUESTION: “he federal government coiild say —
no car on the highway without a federal sticker on it.

MR. LORD: That's correct.

Rut then the question comes up, and we've talked
about this, as to whether that would require a separate
federal registration and licensing, or whether that could
be carried out and executed through the state licensing
fxmction

And our conclusion was -- even thouah it's oerhaps
a concession that we don't have to make — that, the federal
government could use the existing licensing and de-licensing

mechanism of the state.



QUESTION: I take it the federal aovarrrant,
under your view, would have to have its own insnection
system?

MR. LORO: That's correct.

OURRTIOII. well, at that time, they'd either
out a sticker on it or they wouldn't.

0tTRf!TI017: Yeah.

MR. LORD-: Sure, that's ricrht. Put it could then
say, to the states, if the vehicle coning in for licensing
does not have the federal sticker, you cannot give it
tags.

QUESTION: t-That difference would it make to the
federal government whether you gave it tags or not? If
you gave it a tag, they'd have to take it off the street.
If you didn't give it a tag, they'd have to take it off
the street. |

MR. LORD. There would be the additional sanctions
of the state against the vehicle, that's all, your honor.
It'd be a coordinate —

QUESTION: So the police could pick a guv un,
whereas under the other system perhaps you'd have to wait
for the federal —

MR. LORD: Right. And we may have to have the
swarm that Justice Etevens was concerned about.

Now, X think it's interesting that ERA has said
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to thin Court this morning that no constitutional source
was cited for this 1771 regulation. And all of these
regulations, and this whole theory, was conceived of
in the latter half of 1973, within IP months after “PA
lost -1RDC V. UPA.

That's simply not the case. Tn fact, right in
the preamble to the Administrator’s theories, which have
been discussed today at length, is a citation to United Statesv.
California, as the axithority for what it is doing.

And in fact, U.C. w California was so annealing to Uf'A
that in its brief in chief United States wv. California
was cited California v?as cited four times.

The United states v. California decision is reallv
more helpful to the states than it is to UPA. And the
reason for that is that in the California case there was
a railroad owned by the state of California that connected
45 state owned wharves in Can Francisco with a bunch of
industrial users some distance away at an interstate railroad.
It charged for the service, just like anv private railroad
would have. And as such, the court found that there was
no valid distinction between what California was doing and
what a private railroad was doing.

And what we have here is the support for our
conclusion that state facilities are in now way exempted

from the Clean Air Act. Tn fact, state facilities are included
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But it's not the tvpe of state facility that BPA would

urge this court include. Tt would he if the state did

own an incinerator, which it doesn't, that’s a traditional
municipal function. Or a sewage treatment olant, which it
doesn’t, again, a traditionally local or municipal function.

Those would he covered, The most obvious
example, and the perfect parallel to United states v. California,
is the state auto fleet. Every state owns a fleet of vehicles.
If those vehicles are polluting, those wvehicles can be
reached under this Act, and can be constitutionally reached.
Uoxtf —

OUESTXOrs: Of course they can be reached T think
everybody here in the audience in agrees on that. But how
can they be reached? ran the Administrator tell the
state you have to adopt regulations governing vour vehicles-?

MR. LORO: Yes.

The state as the operator of a state auto fleet
can be treated just as a private industrial owned a fleet
of vehicles.

OTTEPTTON: And the /administrator can tell a state,
vou must regulate this, even though it might involve the
exercise of the police power.

MR. LORD: But your vehicles — these vehicles are
in violation. Mow, once again, T"m passing the statutory

argument here. But constitutionallIv, a state could be told
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that those vehicles must be brought into compliance. And
the full enforcement newer of the federal government —

OUTISTIOTJ. whatever it tabes to do, you would do.

MR. LORD: — could be brought against it.

QUESTION: And how is that different from the
case before us?

MR. LORD: Tiell, your honor, without trying to
reopen all the argument about —

OT7RRTION: No, no, constitutionally — that's your
argument.

MR. LORD: All right, constitutional.lv. Constitution-
ally, the state there is being regulated itself. 1It's not
told to go regulate someone else.

QUESTION: Yes, it is. It's told to regulate the

drivers and the —

MR. LORD: Mo , your honor —
QUESTION:. — the aiTJOUnt of those cars.
MR. LORD: — with all due respect, that's not

correct. The state owns them, and the state maintains them
through state garages. And the simple direction is that
the state must take steps to bring its own vehicles into
Bcompliance. It's not regulating anv third person —
QUESTION: And how constitutionally is that
different from saving that the state must take steps to

bring its own roads into compliance?
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MR. LORD: 1lell, the difference vour honor, is
that in this case the state is not being told to hring
its own roads into compliance. 1It's beinqg told to bring
the drivers of vehicles which may happen to use state
roads into compliance. The federal government has
decided that it’s not going to enforce the program. T don't
know whether the appropriations were not available, or
just appropriations were not sought. But that was obviously
a conscious government decision.

EPA had to cast around, or Congress, for a police
power somewhere to enforce this statute. It spotted the
police power of the states. And then it conscripted it
to use Justice Rehnquist —

OPERTIO"!:W Could I interrupt? I think it's
relevent to yoii~ colloquy with Justice Stewart. Your
analogy to the California case suggests that what you're
arguing is something like this: that to the extent that
the state is an owner of the road, and therefore has power
over it like the owner of the factory parking lot, it mav
be compelled to do things which other owners might be
compelled to do, but it may not be compelled to exercise
governmental powers which private owners don't have. It
couldn’'t exercise its criminal sanctions and so forth.

Is that theessence of what you’'re saying?

MR. LORD: That's correct.
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QUESTION: Nr. Lord, are you giving away too much
in your agreement as to the — state could help you do
something on its own vehicles? Do you include fire and
police in there?

HR. LORD: Well, no, your honor —

QUESTION; That the federal government can — are
you going that far?

HR. LORD: No, I'm glad you hrouaht that up. Be-
cause I have just drawn a distinction without explaining
its significance. Obviously, when you're talking about
a municipality or a county or a township, they do not share
the 10th and 1l1th -Amendment protections that a state has,

and they could not urge on this Court with any degree of

success — at least they've never been able to do so in
the past — the state sovereignty argument available to
a state. Fire and police protection have been essentially

local matters, and so I don’t think they really fall within
the example I gave. And I do think that the state audits —
QUESTION: You do have state police, wvou know.
MR. LORD: Well, those vehicles could be reached.
QUESTION: Police vehicles?
MR. LORD: Under the same — same theory as
my colleagues --
QUESTION: I think you're giving awav a little.

MR. LORD: Justice Stewart. Well, T may be
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your honor, but I do think that constitutionally that that's
correct. And 1 think —

847 QUESTION: Included in this case immediately
you can take it back perhaps on another occasion.

QUESTION: Mr. Lord, following up on Justice Stevens'
question for a minute, if the federal government sets out
to reach this fleet of motorcars that's operated by the
state, as you concede it may, can the Administrator say to
the state, you shall fine every drive?- who doesnot keep his
vehicle in compliance with the applicable federal standards
not less than $100°?

MR. LORD: I would have a great deal of trouble
with that. I think that to the extent that it does require
operation on anyone else, even another state employee, in
the form of a sanction, I think it *s constitutional. Once
you get beyond tha.t, it gets into a dangerous area.

Now the arguments that I'm presenting today are
hardly novel. In fairness, we have been waiting with
baited breath to recede the reply brief from the federal
government which we received on Monday, to see if they were
at that point able to find a single case that stood for
the proposition that they espoused. And they have not. It
is clear that there is no case that stands for the proposition
thatthe commerce clause can be used to drag in the police

power of a sovereign state.
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Now, analogies have been flying around this
courtroom., and through the briefs, and as recently as the
reply brief, a new --

QUESTIO?!; Well, but this is on the premise,, I
take it, that the so-called mere enforcement requirement of
federal regulations would necessarily involve the police
power?

MR. LORD: I think so, in the broader sense, your
honor.

QUESTION: Yes.

MR. LORD: Whether it’s police power in getting
someone out of an exclusive bus lane and telling him that
he!s got to pull over and be fined or ticketed —

QUESTION. — for having bad cars?

MR. LORD: Right. Or going back to the Maryland
v. Wirtz line and the National League of Cities line, the
whole governance of a state, and the decision-making of a
state, and the budget-making function, and which program
will advance and which will not advance, is part of the
exercise of the police Dower for the benefit of the
health,safety and welfare of the population.

QUESTION: Well, let’s taka the proprietary power
looked at one way at least, it’s not unlike the power that

the owner of a private turnpike would have to limit the

traffic density on his turnpike at the behest of the
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Administrator. And he would have that — the Administrator,
concededly , 1 think from what vre've heard, both under the
statute and under the constitution, would have the power
to regulate the owner of a private turnpike and say no more
than so many vehicles a minute on the ttarnpike. And why
®nldn't the same thing be said to a state? Because the
private operator doesn't have any police power. He Jjust
has the proprietary power that comes from ownina the
turnpike.

MR. LORD: Which means that if he can own it, he
can also shut it down or limit access to it.

QUESTION: Or limit access to it.

MR. LORD: Well, I have a great deal of problem
with the proposition that the state, could, for example,
declare a moratorium on new car registrations in the state,
the way it's done for sewar hookups, for example. Because
it seems to me you may get into right to travel problems
and all sorts of other arbitrary and capricious problems.

I think there are probably other things that the
federal government could explore that neither the federal
government or the states have thought of. Maybe that's a
good thing, but —

QUESTION: Do think there 'd be any gquestion about
the power of the State of Maryland to hand the card to

every car owner when his license is up and say, here are a



list of requirements that you must meet from ERA. And

we won't issue a license to you until you meet these
requirements, whatever the requirements are. Any question
about Maryland's power to impose that duty on its applicants
for —

MR. LORD: Well, your honor, I don't think I'm
begging the question when I just identify a problem with that.
That is a one year program, and when the licenses are
issued on the 1st of April, if that card is given to that
owner, that means that before he comes back the next March the
31st, he will have had to have done something. And I

frankly don’t think that this is anything like what EPA had

inmind —
QUESTION: Well, I'm just talking about the power.
MR. LORD: Well, I think obviously —!
QUESTION: Not whether Maryland wants to do it,

or —

MR. LORD: Right.

QUESTION: — .can be required to do it but whether
it has the power to do it.

MR. LORD: I think that that comes close to the
lesser intrusiveness aspects of my argument earlier. I
think you'd have to take a hard look at whether they were
interim sanctions that the state would have to impose —

QUESTIOTT: The sanction would be that the state
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would not issue the license unless they had established
compliance, That would mean you would have to set up
an inspection system —

MR. LORD: That's right.

OUERTION: -— since you say you don’'t have one.

MR. LORD: You’'d have to set it up, and you'd
also -- if you — as the inspection program for used cars
that are traded is now set up, it would have to be a system
of certification of facilities throughout the region, which
would meet the standards. So that when the fellow came
back with the certification a year later, at least you'd
know that that certification was worth something other than
the piece of paper that it was written on.

Now the problem with that is that there will have
to be an additional sanction against errant inspection
stations. Now the only way that can be done is through a

mole new program of licensing inspection stations. And no
matter what EPA says, that is obviously something that would
have to be state legislation. You Jjust can't create that
problem in the mind of an Administrator somewhere and

expect it to be adequate notice for anybody. There would
haveto be standardsset, and a staff to manage it.

If I could just close by saying, your honor, that
the constitutional theory announced by EPA in its most

statements attempts to put EPA in the position that the state
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of March has been described as being in, entering this
case like a lion,, and departing like a lamb.

Now, I think the analysis — the proper analysis —
would indicate that the new theory of EPA is even more
pernicious. And to pursue the analogy, more leonine, than
the original position which has been abandoned. And I think
the states are entitled tc have both the statutory and
constitutional questions decided in their favor..

Thank you very much.

MR. CHIEF JUSTICE BURGER: Thank you, gentlemen.
The case is submitted.

MR. RANDOLPH: May I say one word about the
constitutional —

MR. CHIEF JUSTICE BURGER: t'7e311 give yon two
minutes to have a supplemental rebuttal, then.

REBUTTAL ARGUMENT OF A. RAYMOND RANDOLPH, JR., ESO.,
ON BEHALF OF THE FEDERAL PARTIES

MR. RANDOLPH: Thank you.

I didn't get much of a chance to talk about, that,
and I don't want to take the Court's time up. I just want
to say one sentence, that interference with the powers of
the states is no constitutional criterion of the power of
Congress. It's not original with me. James Madison
said that. And I would like to refer the Court, since

I haven't had much time to develop this, to a brief that
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was filed by the Solicitor General’s office about 30
years ago in a case called Muiford v, Smith, it's No. 305
in the 1938 term.

No. 505 in the 1938 term, Mulford v. Smith.

MR. CHIEF JUSTICE BURGER; If you think it's
important enough, Mr. Randolph, you may see to it that
copies are given to your friends and handed to the Court.

MR. RANDOLPH: I have deposited copies with the
clerk. It was written by Solicitor General Jackson,

Thurman Arnold,' Hugh B. Cox , and I believe Bob

Stern.

The conclusion of the point that is made there —
elet me ' Just read it, and than I’'ll sit down. it's
this: That we respectfully submit that the argument
which is developed ——this is the first time, incidentally,

after the turmoil of the 1930’s, that the government
directly addressed the 10th Amendment question —
MR. CHIEF JUSTICE BURGER: Well, Mr. Randolph,
if it's in the material you've give us, we can get it there.
MR. RANDOLPH: Thank you.
MR. CHIEF JUSTICE BURGER: Thank you, gentlemen.

X

The case is submitted
[Whereupon, at 2:08 o'clock, p.m., the case in

the above-entitled matter was submitted.]





