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R n C F r. D I , n R - ... -· - -- -· - - - - -
MR. en [CF' JUST I CT; BURGER: ITP. will hear ar(JUl'\"!nts 

next in :.c~, liill aqa~n~t l.mited nrocherhoocl of Carpenters 

and Joiner:· of 1\r.1c ica, !,ocaJ. 25, and others. 

Court: 

rir. ·lc'.'>a1·1:, y•,u "lay ">rocce<' uhenever you' re rea<ly 

Olll\i', ]\n/,llMf 'fl' OF G. Di\f)l\. unnl\Rr. B;,O •• 

'J:l Bf:llJ\LP OF' THC J"F.'rr~•tnNER-mmpn•1m::··TT. 

~m. ll'H!'.RT: Tl1 mk you, your honor. 

'·,r. Cr it>{ ,iustice nurqer, an<'! r1ay it please the 

l'etiti0ncr i'l h,?re hopinq to ~·P.ver.sc an appellate 

c1c~,;,:;ion of c,, 1fn oiu which t:col. a•,ay froM TUch.ard T. Hill 

j, ,"~ .. ~- ,<1~t·n to$fl:',S0'.1. 

1 i'l,' it ,. U. l ,.,_ h.o .pf:ul tn tho r.ourt to t.ave 

..,, .~h ... .,-_ l t f cf r ... h with r~spect to some of r 

fact.'" t'n. \:,l~ "'f .X a ' tJ. '"'"e' " t trial. 

T?ic '1 il •. Jcl be p "' "1'?!'1he r of r.,c,col 2 for 

qood 1 r '> ? o~ ' t 11? la v!ltti t. f!c l" -.cl iP J.,, 

~"any of fie-="~, a.n<' 1,,... Ii lt• h.- l(', o<'fic f.: ,,,i tit th. r o~ •l"(CF}r-

Distric 

aff .i.liat.e·L 

In 1"5, r. Hi11 wa'l cl0.cteel to ll tl-irrc> t('rm 2~ 

vie. prc.c;i,~e, t of th, ,). £1.cr. 

~•,itch for _, "IC'J"1 nt 'low tn •tr "'.r,. rnl<?v, kr-o ,1 
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all P"actical purr,o~e", he controll.-.d t:'1P affnirs of the 

tuiion. lie clo ninatecl ~h::? c~xecuti ve board an<l ht? AoMinate<l the 

variou.s gc·1er;1inq boarns of the union. 

1,hen 'Ir. Hill became a rnenher of the executive hoard, 

he, ;,fter some period of time, heqan nevelor>inq a seri.-.s of 

conflicts with 'lr. !)ale)'. He op}')osed 'tr. naley in n,mv ,,,. 

C1c matter.; v•hicll we;-e pre sen ten hefore the executive ho,u;rl. 

tn re> ·ailiatirJ.1 fc:-- th.;;t conduct, i\t leni;'c at the l-ieqinnir:<r 

. . . . ,.1 ~., i.n , ~.l; ch. i 1 our comnlaint hclo •l we ;- lu,<,.. 

~0.1 , the ve v encl of 1°66, •~r. O;i.ley tlireatener! '!l·. Hili. 

·,n n ;,,.ero'J .•cc .,ion. •~:xh •·1or,.,; qen,,rallv to t'1e eff~ct, 

vot , ·>f t <; r· CT. , · ,dti.c-n .ir:<l quit criticizinq r-,e for "' 

• of u.1 io'l fun-'~ - - ~hich wai; onP of th,-, 

Y. d 1. l n , 1ci crow l 

'I . C)' .>r • 1i • c I t'1is anr he carried it O,tt. • r • 

.Till., O,l t, r>~h,v- l c.,.fl{" 1 I <; no -- ncrhapc un fPrt\ ~atP~ 

but -i"~ 'I:) l tirrn." .. by tt is .,<)l".r"t'Ct, hut cont int1l'.llo1l <( 

oppo .. fl 'r n cy 



; ; t :o vi .i·n c . l"<-1 ! .i.hlo r '<1 Lt'1,j. in fr mt of h;;.;; T>f!e>rs 

::e would ·;: \•«llk t111., ._ 1 n-c "lf\11'.n J ;-:round the nn i~n h, 11 wf-t-h 

hi s friend.,. Unicn officials \louln come up to the fricnrli=; 

and te ll thel'l, you hci::ter not he scan wit~, •tr. Hill or yo11'r" 

going t o get t'.e saMe trcatr,cnt that 'Ir. Hill <T!'!ts. l•Tl1ich 

was, in a sen'le, stcrratSon, insalts, «nrl so forth . 

<:UF.<'•rrm1: T-I'ia': yon• re i:e '-ling us now, T take it, 

comes out of the rr,co::<l in the trial of t'it>. case in the stat<> 

C'OU:r.t? 

M • nr Il,\R'l': It f()~ , vour 1-tonor. Y11s, it i.s in 

t l'. t r<"cord. ythin; t'7• a:. ir in th recor, nn L, 

Vi I CC .i I:. 

At n, w- , t lf' ' , r- · in, t · rw '.:rol. nnnv f.orr1;, · t 

he · or "I '·I w i.c- I C' t co ccrnec' here, T hclicvn, • 

the ( · scr1 · r .. n ... C 1! {1 ,,. 1 ... /\n<l the ,...<,urt ~h 1, 

ul ~pt:> < •,;: or t. .,, O»c-?r>t rJ? n+-~,1 to .;he l,jr 

hall. 

.,, 
' 

,, • l C' nc r>t of r,oral ;"; '-las soJT:ett · n t I 

11<1.(!~ r. r .<"n; •·Iii,. to l 'l'.., a •irin<T 1'ail. ,..,,, ~i<11 f" 

}1 ),tton of l • l. wl _n th . v ,<' ~,. from un<>"lnJ n'"'1-.nt 

.... ~. n n n, T' r· · , r, , t ltC?'l ,f the 11.st ·N'I 

r t l J.y •" 't"" r V , 

'l' 1 , c-t l "' 5, l , 1 •; ev n ..,I' 



T1<~ :,_,,,.,, rt~nt r11 .. e5 with re<spect to the hiri;,('I' hali. 

One n.1 1"', i.;, that ; f: a •i,m woz),c,i Vi hours, he is, by virt:ur-

of having accept'?~ that e:1•Dlnym,mt, no loriqer el icrihle to 

col",e back ~..., the tc·,p o~ t.h~ li3\: even thouqh there May he 

jobs of t1onths iurac::.<)<!. It,;, must stnrt again at the hottn;1. 

'Ihi J 'l'as or;e of t' e tools th«t w ... s used to rliscriminate aq in&t 

Mr. Hill. 

Tl·' o'l:l"cr, in adr!ition to the 16 hour rnl'?, is the 

refu.,.,1 ruJe. Und,,r ":ht? inci'll policy of the union, vou 

,;:nul.d refuse tPo job!>· if they ~•ere in the area that vou 'Hrl 

<1c1alifie,• you·-·s,~lf, t•m refu,;cil, ,,•c,,.,ld constitute qrouu'ln 

·or r1... ,ovin, :r 1 to ttw hot•·.>:"\ o<- t110 list.. nut. you 1rn.n t:~~ 

'f 11 • '!'i_l'' Hi' 1 

In other wnicl,;, 

1 ;-ce,,_ 1 f.or, •,ork --

ot .::.1:.,1qP. ;t" r,q, are vo 1, • ,d: 

t'l~ , i ~:.r.q /'I, ll - 1< 1 : t t'1i, fu:i: t an,1 th.:.:: ther;e r,,<111lati.~ , 

lf'qal. 

DPrL,ctly !eC'itinate coll<,r.:iw! 

)argai.ning z:i.q. • .ct ? 

10 ,ART: l\.bso ut~lt. ,ilisolutely. I.,. .,.,,as me .,._ v 

the adninistra·c·on _,.:; it ..:.:,ternally \ ithin ':he mion th~t •t 

cornr,la;.n abo1 t. 
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\/ULSrr IO~J t-.f~ll, yon¥- ac1vc,rr;11.rv sayg anrl contenc s 

that the more \IOU tie lliJ. l's con1plaint against naley into 

Hill's job c'l:!.scrirr,ination claim, the ,~orse off you are for 

federal pre-emption pu:,:-poses. no you aqr ee with that o,: not? 

il'iR. Jl0Bi\!lT: >10, your hc,nor, I no not aqrP.e. It 

goes to & lot of. issues which we will unoouhteclly cover, 

c:nd "hich , h 1 -;- covered in o r '.-i.:ief. ':'he --

\' B~T iO'" · rn ocl-e~ wcrlls, I suppo~e vou're sayi"lq 

1ndet co·.r.:r of union aul:l\ori ty, so ~m aa 

'!- T()Pll.r'J' T1h.iolutelv. vm,r ronor. "'he prohle,T'l 

Daley at " c ,t -r ,f t way? ,,e ~ay, now it is nerBon'l.L 

or it's ,.,t''.l pol:'t{.c'!l. 

aoc r .. , ir '11t. 'I ~" _ og'1 e the" m, ke the ccnt,-ntion, b1 ,. 

t '~ it C ~,...i.... .Sf': c.,ntent.ior .. 

•. l f tl •X t · r.c'l a l-- 1 f uf "'.)1" Uiis con ·1 tct r~v@lo m 

.. Tc.nt1a.y 0 .. t .. 
'•,I.., , . ,. 

< • t I, tt r C i. ·] l • ,..t • l!c c' ('()11'1( of of a jcn 

rec_n;.l y. Dy n:-r l lH.h C '67 'le .1~("'1 r < c'iec paqe '"'T, 

the oi..t of , 1or1~ list., .., 1icr fo? 11 r,uri: c~ ,; i:: con J r .. 
hiqh on tile 1i·t. V8rV niah, 



Nm-,, cha·L .. ir1_, •mc.n llr. l!Ill had re,,c;hed this 

scatu,., hi,,;h sta .. 1;.,, wh..?re rior.cfully he •·mula qo ont ann 

get a job of sorn <luration, he uafl offered a steel form joh. 

'·1r. llill wan a 52 year old man who had a herniated lumbar 

disc. He was dea2 in one ear. He had never qualified him!':e.lf 

for steel fonn ,•or!:, 'ind the testiMon,, was, it took vounq 

nen to do that. It was hard work. Xn fact testimony in th,1 

tri$l was, it ·.·as und~sirable work ~;hich .a <mo<l carpenter 

,1ould never s.::elc. Ile was not qualified for it, an<l not 

r •q: <J-c. r"d for it. r .1t J1ey o..: fcred it to hir, anyway. 'hey 

s he:e '· -1 :;,tel', f<, r.i iob. Ile said, I can't tah,• th~t. 

re : 1 •c.• l , :1 ... "'lu~ kc.. 

Il ... l -t 11r. Dai""V did at lhat point was tcleph :, 

th..! rc-pa.,:-1: n cf P. n'oyr1•nc. 1\r',d they -- he told the ~JX.r it 

of lo~ nc: tt..-~ it. !till wns ,1ot eligible for hi!.l ht'.'nefi 

1h '>h ,s vinq o<f Jf G'1r·ng this perior1 of unemr, oyrne, 

1,,, \.'. te t, l .?f,1s ,', joh 

0 ,a.t r, une., ployr"cnt cor-nansation? 

H • • , i\ T. T,1 t' !; riqh:::, your honor. rt the 

' ', - a . ~t ' .l. C, ·' oy1cP.nt 

fl 'l f ., ·'1 • t, l·Tel l r ·Fh "!V h<'d a h arin, 

It ·le: i 1 ·~ i g ·n -. J: ur, five ,. el~s l!p f .'l 

go.· ci1•ck •,e-"!Q.l ol':f' e w ., n t CU'll irieA for the worl·. I ' 

Aiu not t I l \11. . jit'm.~ request. nut ·it delayec~ 
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l r · qht , c·,.e'l, ·, our honol·, 11 clays later on 

Mi!rc'1 21st, 'I.e. na ·py f.aht·i.cat.e,i -- we've r>rovP.<l in <.0•1.cl:, 

l'C '·n de,•c.-.!ll:.::c..''ed ·- ne fnhri.cated a dispatch slip tha·c 

was r.cve:..· '1a:,fi,;('! to '·lr. Hill J\.nrl with that c'lispatch .::lip, 

he to:-ik th .. o.2t. of work list, wrote refused, inrlicatin 1 ~- at 

• e .ct. y,,u ha•,e :ho rofur,als. Y-J11 violz.ted the rules. "Ir. 

,!il 1 ,ri2& croni page 2 down i:o the lx,ttom of the list. 

:-.:-\1, .:1-ii, causE!rl •,1r. Hill a great deal of anx.:..ety. 

, . 
•- . F 11 'lo., •J 1<..a ryit«li:.:~,d t.'lrcc '1,ys later. 'rhat activit" 

th " . r it 1 lOd"':;,~.,, 

i " r re: 

.. . . 
"'i '1 r · i 

.4. l • <- . ul--., u ic~, -~ '-" - r.., ct·:...... ~rrn:ssihlP Uh i 

tul ", of t . ..u 1-c.. ••r" , •n/c~ .,, i.s oven,helninq i11 thcit 

,,.. " '-'V . 

~t·o · 'C;;. tr,'1 11,; !· -iys to •t· • c: "r1psor,, nav I h<'v< a jr h" r 

s ir,1,,..; 0 ,-, -;;,l:f'= y,:,,, , ,: ' 11 hire you to:norrow. lie' re SC.,'lo ir c-

o~ . • ir rr en • ':t ov ' 11 ~e rm that l ·. ~-t 

tt.C' 11nion. 1\n,' '•lh n r~r • Tl • .Ll Shl)w,1 U;' tr '1 ;t ,r i rr r 

T 
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.o 1-e di.~pat-cl-\-,,, "r. 1>1 ~y ~,;:<'i, '}Q co -- anrl your honors 

know where. l,n~• you' re not gettj_nq <1 dispatch out of hc~r.e, 

r don't care ,,ho asked fo;~ you. Ann consequently ~,r. Hill 

did not get -.:.he dispatch 

Ke i ,. , two thin,r;,i occur.re<'! as a result of the 

refusal 1:o hor,or the leq·:.t.i.mate union request. One, •1r. 

Ilill went en 1..i i.sabil' ty agnin. lle was totally rlestroye<'t hy 

t.his conai;ct 1hich h· l p'"eceetlcd it, and now which was 

capped by -.:.tiir,. 

1dditional1y, over -.:.his one incident 

(',u,;c;'l.'I,lt!, Nas h•2 sti.1.l an officer of 1:he union., 

'R. Ilf''l"·RT: y-.!l your honor. Ile was vice pres.ldent 

of +-,1c' uni en 

,:,,1/'!r ·d :.:; c n~ lncl_d.E::it, Mr. Hill filed charges with 

th_ , tion •· L,.i-o,- t:'.0lation,; T\0<1r.d., claimir.g an unfair 1,hr., 

Ll"c'tico. 

( ., .. 'IC~' 

~- , • !"' i\r 

w·tr. -- w tr n tt in;:n. hy , , _,,pJ.oyer to hire hitq. r 

:hink ;t 

the --t"'rge o" ,t \1c: . .&.l.y ·,rt<; .... 1 ·-= ... j_nc,.c :n t.he ~TLM. 

QJr.s .o• I Sul.> ), ' po ... er tialiy C>Very instance in 

which he oouqh, jol, ar l didr, 't qpt it h,-,cause of +-h., -
what yot1 clai11, to -~ th u!'F thc,:c i .,cd conduC".: of y,1ur 

oppos·tion -- ,,ou,<l he a'"I •1nt ir lal.or nractic.c? 
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, l 

l,R Hr>DllJ1T · rfo, your honor, we r1on' t clnim that a 

all. As a ,-iat•-e:- of fact 

QUESTION, Nel 1 . each time he claime<i a job and was 

refused i.t unfa.irly, you -- wouldn't that he arguably an un 'lil· 

practice? 

~•n. l!OEl\RT: Well, it depends on how you interpret 

a.:-gt1ai,ly. .1.: depends on •ih.at argual-ily really means, wh«t 

it r..cani.. ir.. the '59 deci.t,;'on in C&rrnon. 

'i\<' -- o..1r posi::io1 is - we think we h«ve leMC'I t,·, tf -

in 01 nricfs -,d, er< )'Ol.r huncr~ know full well, this_i,m;.c, 

. _:,t. d i: 1i 1 in this case, anct yo,1 •v~ 

0 l'r>lo ea i+- b or<:: i1. other cas0s. 

C, , : i •11, a':>w, ..;·uppose 'n the one in&Lance 

v1h • . ye• 1- .fc,."' t-N h ...... ~:rd, r;nr1:---nsc vcu also sued ir 

s· tc ('I", t' f) • ir. e,l ·en ,l infl:ction of eMotional 

t..i 1\ •d I~-- ~11 t'lc,• 1.:ase was c.bout. J\nd tl-te ~tatn 

~"· t tn • an< . ri y s, WP. have a cause of 

' t, rez.,;,. ro ,,,u t'l 'nl<: you could maintuir ot 

t.:,t1.c.n~, ..... e _ .,_ '-' t J11e press your ur,fair labor pr'I i 

b 'c, the >\) .'? 

)' I .c • 'i ,c I'.' r a etf'rminal:ion of that i 

t 0 ot t • • 1.9 ' l,n . t to ElllJW. ,. . the <Ul" t,; lr.-~ T 

+-ni 1k t·h 1.. p:.. p.: 1y ii' terp:r-E"t C'c,1<;;-I .ssi,,n 

int<''lt Ei:- .. ; LC), • d - 'w ~, i_... yes, that. tion Cl'\t 

be mc\int.::i.inbl ., i'l s~•ite o' tl"' f'lct that all· the corn,,l. · t 



,-1.ro • ll ., no it- cm' ecause it oul • 

b• a_, ·.ln~ejr l,.t,n pr ct·_,::f., ,ctuol:y or arquahly. 

( ..,F,S'!', on: Ne, hut tl10 quer,tion is, could ycu 

rnaintcin hcth the unfair labor practice ch~rqe and the 

lawsuit? 

(llES·!·IO,i: Y.ou .. ,aid, yes. \"ousaid it could. 

' R. 101'1\~: Ye.:. I do,1 • t kno\l of any rule tha 

wou\d ,),:cc u,e thiu a'lub:.c path. I'm unaware of any t'1at 

would •·a} ;oi:. c·n't l"io it. 1ou Drobahly wouldn't do it 

a p ,-->:ic: a t":: 

., 

i:; ,,.;; "')J, •·1:!l~, I kl'o..,, hd· \~hat about arron nd 

t 1a l in sl 

"' L ; 

" 
t:h 1 l,) s 'l 

•11--: ,tin e > ir1,, 't l 

c· ,; 0 ) ... C 

1 a· .. 
<I i,c a un on i 

I/•• i, , e prohl.e with G z,·o, i 

're c.., r" th£> s ~''!- C<' <1uct v , 

eF , • tato law q. b. 

ou • O"or is • r· , th 

.I" f) text of unic-n - 'l , 

no 'l'•,('Jrl vet --u; "lemlc>er T 

I C l-• t. h.1t ca,.e. And t~e - "\•g 

. I·" I) ·l r y C:l C th ~i. r,- \;a no .:.ntent thn 

that rule, f I 10 , r C.i.i,> e ) (' onon, was inrencl d 

C in 0 1 h r:- or ... r un isr ta . And this i \1 

· ohle l'l C ) >r iii l 11 .n Ge. 

:1 f n"ti.011 0 g I , 011'"' .t r 
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causea, or i•1Z~icl:.8d, bl much tr'> 1blc in this i:iel<l, the 

rgo.,<11:-,)e ter-1. 'tt was ,:10fin:,d there a.,; the following: ,, 1cn 

it is clear, or may b~ iairly asswie,n -- and 'lr. Justice 

Harl cm :i..n h.i.., concur;:incr opinior., teemed it as fairly 

dor.Jl·l'J)le. .,e:i.1, · n .1u lsequemt a~c.i.sions azound the cow1tr 

a :r::,,:;.1 'l.';us~ -- of the te:crn a1:gnabl _. 

1:verythi11g is , -g--.1 ,1:... La,,ye.:s · if no one els€, l&,·'1'<'!r5 

I can rr.;,;~ c::n argument, for exanple., 

that ·che d c- · _ir ~t.e juc1gemen': below affects the 

ltash.,ngt- n , .. c'c!ns Tt ' «rguab.le that it kept sorrceb~y 

,.. uple o '.lo" 1,,,.. · out of his pocket so he co1!1.dn' t take 

t)i air,>lw. -2 ,\ to Na.·lli. gtor., i). C., to buy the ticket. 

Tu d a Juab· '- , , y.:;d "or. lx..::z•ne of thai:.. Patently dl.~ur , 

0 :.,n ·t ·, e c,. ·•r. UEtic<? l'h:i.te ,:i;, 0 

•1 ,l 

!u, re , • t 1:he fects ,le : t 

ll 11n. ' 

0 .ho (' ,.,.h..,_._ were pr<.. t?n-t in Por('l~p-: 

H"•< 11r , T< Tt,Pt s correct. The -- what h · PF n d 

1JJ.S , in Bo ·den V" It l ly the rC'uabJ.e concc,pt -- th3.s was, 

,,,1at, 19( -~ - • • ., < r• l'ltcr 'l.h arg ial>!.e 1onccmt had 

r, 0 t'B relat-'ons of mec,hers of uni<'nsi , 

their inten al cone,, __ I · ua , n ve cl par · o:I:. the 
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,·onc1r s 10 1 int• i '- '-"1' , dnd O COllOUC·. h qo~ein t 

the NT'I,i\ - the L~h<'r ·llnni'.l~rereer-.c ll<?lations /\ct to hec.in with. 

".Les, Boza.en <loes take the position. ThP.y 9ay, th,.. 

one incident 1-1hich is o,imilar to the one incident talked 

abcu.; h<?re, hut in our ·ituation ,;nat one incident is 

m:::rcly one of a nunber of incidents. It's an isolated 

inc-h''.nt. t s le"'n }Cd Up"n by the other interesccd 

11rt- •. E., C:3 to !. yi"lq' th~t s tJ C crux of the case. They 

'! ~o ';-:, , r~ r "'Xw>pl0. , 

f, 'I or E , hi~ ~~-:'.Ile: ccnt~xt slop~-d ov .. r. 

a cd it 1i' C, ppl' to relation,, that to some 

. . aff" •. L,t.r .. -un . c-r, 

') ; i+: = .:.:tic , to your causf"' of _t·or 

,. -~ t u • rc-v a( t this coodl'c. _ was no .. 

'l J , tit .r ,t J .r .-.ict:in emo .. ional pain and 

I ing. , .. ~. ot:h ise il•e al ui,de.r so:nr la\ , 

! .. ,r: l "'-' ho1or, it violdte,d th 

.. l l c- 0 i !l .. i'l th,,~ t ,. i t "lt.i.on 1 

• '01 -~ C , • l a·str s is u tort : l" Cul' 

(') • !I. L n, re ,u <l~ of 1·,h her the C'·, 

0 }- ~l: "'~ l . - l' 

·-1' { C' ornt 1,, ... 
0 '. 0 I: I l 

Ml r ' I l, , \ f ri ,:- l la V 



Q 1E:Sl !'.) •. r .t,,nw. E· t does California 

require yoil to r,:';'r,ve rl;at thn c,,11duct was illeqal -- otherwise 

illegal under: California law? 

rn. l'.OBART: '!.'hat was all. No, that was all \1e had 

to establish. Was a tort inflicterl? 

QUES'':tON: WeD., r kno•,. But what are the element. 

of the tor.? 

H?.. I!OBART: The conduct which was levied at ?!r. 

!'~_l' h<0d l:: •-~ su~h 0•1tr.aaeo•1!:, egregious conduct that was 

t- • nd th""? '')1,r, :.i oz uh~ o::-c.inary me;-i in society should h•v-

to U'l J • :it ,, ( > al-o dr"~ned in the instruction- to • • 

·- y .tt d d I ,,) : i.n l I he trivialities of life, . 
.. 0 • ] F'TI ,,;i ~h which we' .,..f? f •c-

() . i C ':. r, t """ .. eve e, ar.d ;t h.:i"i 

l 'I 1 1..1d it h~u to be SU-' ainc>d 

0 I (· .. d ·c• ha. e to b illegal uno. 

~Q or ., 1 . 'l 

11 \tr. "10, it did n.:it have to b:;;. A.'11 

ot ., ": '\: not, o~- cyo the l" 1:hat it viol ates th,~ 

l ~o ·e,.> c-f tori: 1 

l 'E<; ..' TO"~ : An.;. ,.1 i. t i ic. tort unrkr 

C r1 a 0' • 11 1 ,r. 

1 OD7\R " 'I . h l )_ , 
. c_rt:ainly ... 

(l' ,'"T 0 T: t- 7 ':;,P. • l\nd I 'l 1):'P,:)Ge •·h •re • 

ht· h~ i a h . 
oc•a r a1 af':i=11ti"e i~fen•, , s 
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as a refc,:encE"> of " rr:;s,)~ct:i.v,_ _.,.,ploye:i, or s0methinq like 

that. 

im .• !JOBJ\!-:T· ves. ~to .,;uch affirmative defense uas 

presenteo. i,1 thi.s c,1st•, 

PJESI' ION: tio. 

~•R. 'T rr,Rr: But co:iceivably you could corr.a up 11!.th 

sornethin :J in t'la•:• ~.!'..: it was a general law, m1n not --

(,'!JF.ST:;:oa: Hell, under Cal:i.forn:1.a law -- supposl! thP. 

hiring !1al J h, :i t;~:?,1 .3.dm.:nister~d i:otally legally in the 

,;.-11~ · th t nc -- yo•lr cl:.~!lt get every job he should 'lave, 

ancl ".dn't ge:; v~•ry joo -- any job ':hat he should not \a"e. 

C"ut ? •.c.-.;. cvnr=r ...... t th:-t: ,. ·us .. a hiM emotiun~ l hann. :jo-.•: Y'->1~ 

ou ri ..,.er-:, (. ir C' ., :i f:,Jl"'"J. • ~? 

v, .J:C t-'l • A 1r, l~ c" y. !"'e , -01.:l'- have u righ.: _o 

l, of +-hp job i,r, rimi.1 ic 

ol: t½.', t.3. a ye,, : ~s i ;; , ar ... yo·1 '·ook simply .; 

T s, y bi;,t "- , tt .1 ., .,, :;i·1e and taKe, nae hot,·, ways. 

I: ,...,., "O't 1-1;:· 1"-:: .:.t•s more lJ.l<:e an i11t.c1t· . h. r .l 

"TI R "c..", I do t'1ink :it ,muJ.n oo slmi l o rf~.. .ttOL ... Ja : 1. 

l':orneth.:ng l _;_kc, '"he ~,inn 

cusl , for '!X~nl~, Hould 1 • , ·on, ti,u e c 1tegoriE'S where 

they --



( tlE~·.r.rm1: Do~s -he un:i:air labor practice prov.ide 

ar, adt.?quat.._ rem"'dY for this? 

:r.r-. lJODART: Your honor, it does not. You see, that• :1 

the prohlen:. That really is the problem. If you asswnc that 

Congress i ntenc'r.d at th~ heginning tl'>at these internal disputer; 

1 ere to be or,;-c!'\pted tht·cugh the pro,,isions of the LaJ_,,,;·--

11::. · "'"•;.t l1•.lat 1.c \ct 1<l w re aU. releqated to t.he ,'l:1, 

o~ , •1ld .:.lee rrbsolutel'! no p:::cgress in controlling the t· .:, 

bf '- ehi..Vic. ;hat 1·,C .!'11i8 I C::on't think there's very .iany 

tm; pcorle, t· :!.rn :!.eadf\•·s. ,ho are tyrants. But :i: kilo 

':° 1) S"'IO"i: 'l'hP ..'I' Zticul ty is that an a1-,ful lot of y UI" 

e, '.d,,,ncEJ, :i: a-c le,.."'t a i.o'; cf youi: suspic:I ons in this ca ,e 

, 'f"C hat t ·e hi inq !,all ..is illc gally administered. 

< rrr,r y,m • ~o-., ill,;, ally admi.1is1;ered, 

1.i.s · · ~in.~o. ly, ~"i istc..:ed. 

Q t•!: \'~,.),.11. in w vs ti j; wcu~d dppi ently cr~v. 

for qc ~n 4 I . - - hr •a .. :!c1,1l Lahor Rel..t;:4 . u b, .. 
Lo;- :d CL' •· 'lat 0 ul L 'xir p ac·.ices --

,, BJ\! on the one inc ir'!cn't:. Y 

see> I r. I! l 

o •ES •.:Oi: -; !.no•1. '1:c,1 only went there once. • t 

t soundc to c li\<:' )'CU cho ld have gone the:re r-..:my c,t'1 

times on t~"' s "'• tr i'"lg. 
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it i~ rai!,t: :, H· . -fe : in tic C'"'le. l'iut the Prob1eM 

this, mu:::t of the cor- 1uci: - - for. exaMplE:', I r.,cnti,,ned to 

you the fabric.,_+;J_cn of the dispatch slip that wa!I not 

e•.1cn known .;ntil we had rested our case. I wa!I sittincr at 

tile- bench, I wa& look;n:i through all these papers, and I 

noticed, my G,>d, t.'ii~ t\}ing has a wrong nurlher on it, the 

1-1r.onq star i q r,u;,,b 1 • 1· realizcc1 then what had happenai. 

;;r, u>.~ lit. ~il h,,d told m~, h~ sa:!<l, well, I don't know• 

ny h · 11g ,. l t hat 

" ., ' . 
- ~ 1 :ide of r• 

'~-. , ohe,-·· , what did llr. Daley 

, 
h_ 'lCV r cncounteroct e~ct 

of-h .:-- you,. ho 1, r -lc,.l l , o, si a of <>:!.ther tt 0 unio 

or 'l ta l • ., ... ce~ 

0 ,, l: ' .; l 1yth::.ng that ~-.asn' t di,:- ct'v 

.... o, .. ·t. •. t. 
r, -

. t · : f t· e ,mion? 

'i • • l) ~Ai 0 ., l C 1 .... , ev<:.ryt.hing he ,ua -- mos 

.. '. -..q a,;i J'lO. ir. tly C'on 'l'.?c. ted to the a~tiviti.s 

0 uni<'" f 1 'l • -J Cl. m ·e act· vi tie,;; of lh I.< 

() -., ' : e • a 

I . ~T: T c-1 • 'h ,you Cilll a Ill I" n " n (. f 

l ' t I • 1 l n . to un1on ac • !· s 

) . ,!J I: C'l'." b. 'l to u iJ ior, ~t ·r, · 

"l mo h<> h en C • h..iv y t . • 1 . I, fl .. 
a , ni m ) I .,::e 'i t L<tlo-: ui:i:J ;Jns i1 C 
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QU"'.;".CIOH: I· 'V' YO'.l e . he d th t .. •- - ,>!r , ar a p"=ase? 

"'"· liOBPi.T' t beg Y0ll.C pardon? 

(UES'.:IOi.'I: Hc.ve you ever heard that phrnoe? 

MR. li03ART. I'v-.c heard i::hat phrase. Rui:: I know, 

your honor, that ther'.:l are i:: ;o Wt<:ys to present the phr;ise. 

And a~ a t1ttcr of feet 

COE"l'L'H,n: r,11 :;: 'm trylng to get to is, it just 

apf)<'a:.:s to rr,e that t-.his bcgar, as a uni.on matter. It ended 

<18 a uuica ,,._t;;er. /,._.,,d eve:ryl:tii.ng i.n hct.reen was a un:!.on 

11tt •r. 

i'i • "'0:1\TIT. ' ,at• " ;:m argt abl<l position t:1at ,: 

c.l \. , {I e - t· "t , }C',U' honnr 

er, •• >"t? I.n • .,.}, CJ - ,m ti •n' is, 1.t i& cont-rolJ ed h 

t. ' L bo··-·. , 
1 - t ,re 0 <; • •-=t I or is1 't i :-? ''o· '.) ~-

rull V ,-;;) r~ rs; . ,: ... tt.:rro.in t:h. . ten 

' l: Y ,u. ciY, wh n c ndt.ct of this ki!'c1 ..:(; k .._ 

pl.. · u,1ch ,... c-t of 11nk-. mthot ity - - under color of 

nio auch rity , a ~· c p~ ,.--er; ar . ahuserl, tnere is 

0 ·m 1y h- l~b.~ ct, ana the man is icft to 

his urnedi '> - tl, • t,:-a-" '1 '01,a~ rem€dies -- under sta_e 1 

rn • .10 A~,• rh£ quest5.on states the trut 1, YC\'1r 

h nor. Mr. H · J l •,; c;,nc. • ct. :.-g«rrli.!'lg the ITLRR incident 

0 t::\ r-e<l : • ''.1. 1,,. suit was ~ilEad in ApriJ 

196 _. , t1m :I' r • - .·o l" , p.· t<.> r, th p .118.,:n::y oZ ti 
' L • 

f 



c?.se and the cl.~c. s:ion of the ~L:im, it:. dirl nothinq to deter 

'Ir. Daley. It dJ.dn't in.:erfere with :1is hostile conduct at 

all. 

'l'he ,-,rc,bJ.qm is, ',r. Daley knc.ws that the most ths 

Board is goinCT ' o cto is 'l"l'/, coane and desist, 'Ir. Daley. 

~•,:-. Daley l.1 i>ot a qe;i.tlmr.an. He ~1as a tyrant. 1111d he vaE' 

r.ot d:s..,,x , ·ct h, thr. ce, se 0.1.d d_sJ.st O:!'."<ler, which 

ruF.;-;•~-i:c:1 • Dictn • t the7 win 2 ,50n bucks? 

! ~. 1'')lll\f:T: 'rhe $2,500 was for loss of earninq'3, 

and loss cf can : gs onl_. 'tha.t'::; or! of the important point 

of th ca. , yo 1r no- Tn th::, J.r.".efs of the defense, t-ney 

marl il roint S!':1- ·ng th ,t this c,.se j s ~orden hecause c,f 

tl:.;J ,. ,.; ...n .na t•1-n hey wen'.: on to say that we 

t. ...... i SC -
'1 

;\. \ 

C 'd t .0 • 

011 :J .. ' 

, ·t 'nf<r 

repo~ter'e .. t 

ol ' .?., 

froc1 Local , 
r . G, 

s; v &. , , • e1, c · y having the jury ins .. ru 

t 

F 

i 

e 0:-' ·o 

~2 5 

fn ! , 

1 ~i\ ~~,soo award. 

_ •, t; i t1i~: th•t jurv 

w .; .u. , c,l ~uar6 ntil opposinq 

- , t"' r. G•f~ner ca•c the jury 

·o " . cu"st _.or.. Or the 

C 'J- • r,s4, •fr. Geffner nskcd t.1 

. [' 1 1. j r.n' t you rec-~ve a Payrrt 

7.2 ? '<'o which M . Hill r.::.ponded } 

, ii" t' duced n-c evidence a 

cop~• of >-h ct '~k · L.se" hi'> , a a t c..t~ca:. Move on 

Part to try to t that .;ury to -hink tha+-, well, ~ir. l!Y 



21 

already :...e n ~o, •J-3ns·~tP.'1 an'.:{I• ay. You don't have to worry about 

giving him anymore. 

Md I even a!)pt:'nached the be11ch and, in a bench 

conference, :oaid, you'!." honer, I was under the impression that 

this was impro~r. Because I thought it was prejudicial 

error to have that kind of inforn•ation before the jury. 

lJld so when I asked for thal. jury instruction, it was to 

tell that ju:;..y thet t~2y were not going to be giving Hr. 

!!ill scmet. i ~q th:>t he had already had. It was to clari!.'t 

r ,) • · ef , trey aroue like this, y,:,LJ.: ho"'lc1·: 

to a· J tl:> s , ..n t h(ne a d +:o qet the full henefi t o= t'1e 

': .:.: '"t:' ·equested end ohtaineil an 

in c+-io i'l c ming th"' jury that llill had filed a charge 

u.:. 
f •• 

' ) 

i; • 

Ullf 

not, 

... 

i 

rl 

t"l . "~e · _. _rl an award covering the waqes 

c ld h,11;8 ,: e cr.d •o forth. That was to pr~ven: 

;- ' j sti<;e. .::t ;tus not .;ur attempt to 

=i... ;:, J, lS h e.r pointer out 

ii. port:ant tl>ing that we hav_,,' t y ,, , r:-0.10 •• , )n 

'1 h l. 

Q 4S T : I ll .C yo h~ve . - cou:d you oecur1= 'l 

y •f(">\· lq• t •. ·d . " ,. y ' brought a suit fo:..· 

&"C 1 , .i , 0 ? 

R. '{ I 'T. rt •. rgt: r,le 11hether you could r 

Cll'lu this COU I: s ,.c,t nad pronouncem 'nts on 
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cer-.:ain of tL , 1P!>U~ t:vu:. 1·,QU d he i11•1olved ln a violatioH 

of tfir, dut.y of •:.:::-'.r r~ ,rn!'en.•~..it:ton. Yes, the case could 

have b;:.,.en pres~n-cet'i. l'1ld he.!'lically, the facts wou,ld have heen 

identical. under that theory. The lower court 

c1r..BST!ON: You sa1.d that s·,•its for fair representat io11 

ere not pre-emoted, are they? 

r-:R. HOBI'.i~T. ~!o ' th'!y' re not. 

{'UES'l'!CN: Can you bring them in state court a3 

well 2s fedcrd.l court? 

JvT, :tC,l1ART. "es, yr,ur honor., you can. 

'"!o:.ir uf r o ,In, lP. OJ1 .ty, " ";;revcr t!-:i s was, couldn • t 

th n .'I: • ~:;, •. , •d u is-'I · irn of thio case in an 

- ,. r (' .i'.\. C ~-P? • 
. 'll\.!,T. • :. a d h~·v·c 1 ithin tho confines 

f")r. • tn 
., r -e0 t t ... o C ses around t·:.. country 

,nci f c r;; 1 1 ,, t€ • 

~• 'l~ , i. i.. )\ id ·, ,y in th.:::. instanl.!e, might 1avP 

t J ur -"a; ag .s are pain and !;uffei..-. ,1q? "al. 1 , >x r. o , 

"' 'l'ncoy c- u ld have said that, that' s t ll 11 1\f .•• 

c , s •'TON: ,: c nay not h ,v·c, 3tooa up in .;he 101,,J 

run, ut 

M"t. I! /\RT: rt m y n'>t: 'l.aV\c! stooc up in the lo J 

run J'n-'! ' CC to 

t· s,tia ther_•. o ru 
' u They may ha• 

dar11,, h ausc. tho · s 11n 



arg , nt t1 at. he,0 'a no·;: alt,iouq} I don• t thi:1k it• s a 

convi. ,cin,; ar"\ nent. !lat i:h"!y could ha,•e taken that posltion. 

1-•,wl,l not have had the :,unJ.t:l.ve da-,;;iges in the case. 

11 c (X'>int :r: .,an :cd to get was Congre6sional in ten•~. 

\"<? tnrt 0 .t- th~ ' ' f ' t 1 th C " , sau, p ::..on, u;1 ·or =una e y, at Ol'HJr'?. !" 

intn,-,deu ·L c:'lcr the L bor-'\"l•,age"ten~ Relations Act to fr1cludo 

intra ·t.nic.n c1 ·putos. r sug,Je t to the Court that i:( ue 

went. back nd e:•a,-nir,,·d it:, that's noc the case. 'rhis Co1rt 

has o s .\eral ,,;casions -- part.icuiar.ly following the er: 'lCtrn n. 

of t'- 2\ t. - h '-' arc-1e for Ccngres~ional intent. 11n 

•·c '·•j e o· par ... p!u 1 1 ' som of the positions of th• 

C'o, .. tr.:·· i.1 J ')S I L.h rn11r1 tt'li !;; Court said, hy the 

:t t., .•f l tn i er l" he av.:.ilabi.1ity of 

' t: ~t • Ir l , n ~U,("!"l l~ the Court s :l.d ttat 

ror I -; l 1- C'" juri·dictiC'n C'V r 

:f .... \i i t lv th :tc-in. (-,or,zc le. ir I 5 • I 

,, ('! d t(' c· to ·e pt the protection of U I 

I i-\.,. - r nd 1 ~- l\ncl th n, ii'! Garmon, 

tn t nc. 

ti _, e efc 1dants in this . 1 
., 

WCI- e . ( i tl 13 u t 

l /1.T, I (!'I, ral i fend n s y l 

ho r. .. w _._ h~ 1: in S:3 .. gcrta, WO of whom , > 

let 01."lt of th• t:y th jur ; on of whi:M, •tr. D lcy, 

wao f.ourd liabl • 



QUI:~TIO!I: Docs the judge1•.ent run against: him 

r,~r~:;nally'? 

24 

?ffi. HOD1\RT: It runs against him personally. tl'hich 

is a good point --

QUES'l'lOl'l: /\gain st the unioi~ also? 

MR. I!OBAR'.i.': l\gai.,st the local also, and against 

t!L distric" 01 nsel. 

Qt"Ef'.i.'ION: t; w, you_r u,,fair representation suit 

• 'lb:y ,, , 1.:'i•1' !:. be ·J~J<. ag,.,inst an individi~al, would it? 

'~ • •/~ _,;!<(1': 11.:>, I dor, · t 1ink so. I think under 

l • ' ' - d.t 1 1,,; ,u1 d n . l'- "'~ ac1e:.on against him. 

In .::c uch ·or Co § ::isj on.al intent, this Court -

,. i"V n i• L'nn tl.e Cot1r: r: ;ated that they had not 

re • v u r.t , ... n C J,l'::f r,~s im.al criid'Ulce on the iseue of 

.t,rt'1 . 't't, .... t rtiC"m: l.:Onduct is involved was 

... h .~ ·.t n Ac ,.,. wither , t'lc l\ct. And even in Linn where 

1 lu<: ,,"t, l i .eccccl to t11e l •:,ar~ of the LMRA, 

ci:.:.vi y t ·a c i.r ted to the heart this Cour 

trr t rt' 0 bc?e.l prv ·.ousl v cut out in 

C:irn .n. 

So we go w., ,,ay•; 011 t, · s case. He suqye t to '. ou 

that we ar•"' wit 1.r, the ev.ception.s of Garmon, that this is 

interest u ich is de>ply root d with.in t·1e State of Califo ni 
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or t \< l: • t ., . • ..i .phL ·., 1 co, cern ·i:o th':! Lll'lJ\ tha•· 

it shoula uot: ) pre-2mptad to the national Labor Relationi. 

r:oarcl. B:: th of tho.·P. exceptions are perfectly applicable if 

yo·l look at it i.n a broad uay. If you say, "'-ell, we' re not 

goinq to rest,:-ict the right of rcnress. T•7e • re going to look 

'll: it lH-,~rally to p;:oa•Jr.:.:> justice to an aggrieven 

individual. 

S ".> th:i,. is "':ortious conduct. This is not the kina 

o~ .., due. t t, 'lt shoul b"3 pre-eMpted; like Lirn, for 

'l t i:rc-c.,pt d • 

• ~; , r, llo'),:;. ·t, let me .'.l.ddress you once r, or 

, l b c p " 1.; '"< t'l th-: , .. hor noard aid award yo·.n 

:---J.i n , \IS ( ,~t a ·r junt run against the lor, 1 

n 01 er a· hat Ul" q in i: t1' h\tern1'ttonal i' 

f .. • 7\1 n • Ju , . ti gain t. the OCcl, YOl~r h:>no~. 

., rl . n . .:: of ccur~c, no remedy at all 

., '\ t 1 -.. i V ( u l y. 

• I l, tio your honor. rir. Daley -- some if 

1,;,y' ,. ' ii 0 y t 1a I +-no fron- <-1:lat transcript 

i. h tr.< C' i ony to shcu what -- how I- he? 

' ·u ~.y 0 '1 irlec f iSSU"' in order to gain advl!nt: ge. 

(l 's ': ~.;r. 'C'>· -r.t? 

' p Y. , . : r 

, ., I: •. 0 ye .I 0 on, earli r in your 

nt, l ,h t y s id responding to a 



question f::oni .-,r.. Jas·.::ic<- lv"li. te, your ans,-,er was, 'chat 

even if the:..·c ha<l b1:.eci no discriminac:l.on in the hiring i1all 

that the e"~-de,1c1> ~. chis case wo•J.ld support a tort act.ion 

unc.er Caii for,dc: lm, , 

m:. h:">Hi\RT: Yes your honor. 

Q,JE<;'i' .0,1 ·•0'•1, if that :l.s true, and if the 

evidence H!.il ly would sustain the validity of ·i:he statements 

you've made, 1hv do you spend so much time arguing to us 

.:-u·,t•r c1istinc-.:io;11, in cases that <lo involve the !'!LAA? ,f 

vou have a ,,ui:c1 to:.. t acticn, why <'Ion' t. you emphasi~e i I:;? 

That: 1 the t.:~ . ~Pee of f!lY <tu.cst:l.on. 

i" i • CJL"il:, · And the ,mswer your honor, is, that 

e !.enc of t,.'1..! i.:ort doe-• not lie- in the pgripheral 

C !l i....L- t o !. .~ 

1~t sT· "".,.1 : ~av I :l.ni.:e r• pr you riqht thP>:e? 

I t.h ,.ye. t 'V ~ai.<l earlier, and certainly th0 

l 1.:\ l ·in,::: t ·" v l.e 1, thut there may l•e a pc on "I" • . 

to:ct. ,ithc i ~•v,;i,c-1 \v_on duin! if verhaL acts, verba r:o 1,;, 

\>e.d:al a.bu:;e L c , a cc_:·~ in level whol:t.y ~•i thout rec•.i.. d 

to ;, ,y hiri~ 1 h, 1, \,o.ilcn t you ha, e .:t tort une r Califo r 

luw} 

rm. ,! L1\RI: Yo:!", ycu1.· '1onc,1.·, you would. Bue th,. 

poi'lt th -i: r w-u t to 1tiakE:' is thi l'l: rhat tort would not h«v 

.included -

(),JT·,<;1. • N: c; m of t·.: ,1er,1en'.:s volt rely on, T 
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understarci. 

Mf,. !!OBJ\HT: -- the starvation of the Man. lie 

,10rked · 13 3 hour<J in a year and .:i half• because they 

const~ntly ljke a yo-yo rotated him up and down that out of 

,for.k list. Ho\! Fe can (:cr,;e .in an,i soy, llr. Hill could say, 

\ell, I'm ,qqrievea hc,.;.,use 7'rn called a son of a bitch. 

le coul,i .:Ji::.}' that. nut ttat's not the jist of his actioi, 

·~ · s rn n ·~• !'I < ,. "'/ .o o ,'2 at-h fo·r a year and a half. 1\nd 

that's \'il1y, your nc:,c.1, HZ sl.lggest -- we've given thi..s ii me 

'lu g • l e avo a sugqes · ion that j s a better 

,lQplicni~io: o~ the la\.. f,C; feel that t.he law has lea to 

t~i ~hs o ·,· oc d re o• r sub~tancc. It• s denied remedies 

..:rorr. ·- ir.t.... · o t· :i "' ~o ,'1ople who have bE>en i.1 jured hccause 

.arllcr <l~L: ic, ~,~~he Court can't b~ interpreted apnar ntsy 

uni Ol n' y d J l,d t'1., 'lUnt l • 

1. '< r . -n j I h ,-,. ~·i-,s stcd and offered to the 

u- t! e ,. t've of thG follo-..,i.nq, 1·e've 1lluded to it. 

.co s. e ex , l:: 

.. t. 

.... \,. 

o r,-_,, 111 ec bo... l""C! 

&~ 1r e i , )On it for thi5. •,rgu-

t: de';•;, ·110 i.f .;he state laH att. p .• 

· _.,is ; .uc-h. 1\nd i -f you decide t 

· t d · rf you decide that t does nc,"::. <1,;k .1. o::? , , pr, (;1''.}J ,. ... 

the next qne.tion. 

Does the c1pplic.'1t1or, of the sta-e ... a1 have a 

suhstant iaJ pr c c 1 eff •c. t on the f,~deraJ. renulatory sch~"' ? 



? 

il.ni your ),ro·, f ye,, cm,.c th t question in the aff innat v 

pre e!'lpt .• . .... 
Hut if you suy no, that it doesn't, then let the 

state law of general applicability be applierl, because that 

is th,! only way there \,ill h~ efi'ective redress for th<? 

inju:..y. 

( •JL~TTON · J\rc- Y°'-' suqgest~.nq that that test is 

I• l.Jl•I' R'l'. I' u ,restinq, ym•r honor, that 

J ~r '!: l l· cc1! r ha the a:.gr, bly te Jt and the cru:· 

- - . 
0 .. I . f. 'U . ,.,inti 'll rr ... ctical ef -·~ct 

,1 or "' .: ,-c:, ... r£> 5 d pro q of yo1Jr test? Thz..t souncs .. 
to C li "' . 

l 1 l< b is •lit, c!ifficul ties. 

I, : _ 1 l, y.#\l ,.>robahly could. ',hal:' s 

?y C ;: . "' ct·c 1. It W,S to qet away 

t.c ·1 a r l I ~n o" 1 ~yer arquina arguabl)-. 
~- b ' . ( ?:-.en faced with. i\nd that's 

f i 0 ·,O"I h 1 °f>een fa ced with. P.vcry-

i 'I. 'l 'w 1 J e l s. ntial L, < '0 d tha 

n, r h . ':t p actical. 

:l t th -:, ·- i t st, isn t it, to rlct 

i 'l~ c., r r l ll t I fere .,;_ ; f 1 ral po j ( 

·, d 1ld llo i,1g Ca'.1.fo.:-,1i 

to h' , ' ; 'I ·feet t 1e :O:ed ccr;, 1 r CJ l 



?. 
·che ?? r-.:: c u' .. 'he; say, ,1ell la-i:-9e dc1maqe,, rniqht 

be awa1:c:i!"d. B•1t: s th;;.3 ,.oi:.rt said .in LL'l'ln and elsewhere, 

that' '1 wh,.t •-1e ha•·e trial juctgea for. That• s what you have 

appelJ.ate jud,"JldS f,-,:..; to determine whether the jury Wf;nt 

haywire or a Jiven issue. T-Te!te not going to destroy the 

labor movEment. Jl.s t.1e Cc•.rt in L:i.nn saici, labor has qroon 

:.ip. ~-Jhy should labor he execpt? Ch.iritable organizations ar 11 t 

exempt. Sr11all bus5.nesser. aren '-.:. exempt. T·"ho is exempt? 

No one exc nt. lal)o;: o :qa. l.z.:i·cions, if you apply the crux 

and <t- quctble !:.<"~ .: • 

ou:c brief, you sug9e!'lted th. t th 

, ,.,r a 1---· t 

tC". 1 it! C"\-..; 'I- ( .., · :u v I "rton; and ill the o,1e you 

ally , •:c. c ng 

l \~ J 
,. J.'" or:.vr. 

Q .,8' , 0 i K equivalent to ~1'ac, 

' I 0 '~ ' : r th' iT;: s 

() ' .. . .10 C • s it. a .t.ird test' 

r1 ,T: 0 it ambe 1 5 ~~leS upon it. nut t}' dt 1 

d,c 1r-::e 0 t rlea, : !, the 11".lrton casz 

,,!'i. ·=~., ·' I. { ~i ' B'l°t wh t yvu. re noP telli'l'lg us '>rally 

is., litt;, 1_ d5. 'er"' t ttl'~ the ,orto~ t.st? Isn't i~·,, 

., tj D '1R'\'1'i' • Y:- q, i 1 "ttle hit cH ft"erc'l'lt. y 

I thought l h, 1nac, that ,o'nt C e,¾r. I riid not ,iean tc 

; V I WC S re •• . ing .v· at '" i ths- br:'. ;. t h,ive 



attei~ptco. t:o clabora""' oait. Becnu!'e we can see problems 

th;it the Co1 rt 5.s going to see. He' re trying to fashion 

somethi ng thz.t ·,,ill h~ of. ~elp to the Court, and help to 

:Keep in ,r.:ind, th"? one prohleM with the •r.c.RB is 

30 

ti,~-c if a M tter i 1- •·ah"1y f' · 1 h t' ~t · l , •'J~, an un_a:;.r a or prac ice, _ .1n: 

of th t 7 o •• t no ~,an'. l ,nd tl,,,t ex1.sts. .l\nd no case i"I :he 

world could i~lustra..:'3 it better than your decision in 

Lockridge in .l'i7l, I beli•~ve. You recall in Lockridge the 

Gr,yh und ,us ci ivcr had been te=inated from his eMplqymen _ 

~t ':11. iiern.r-t o - the un · rm because he wns hehind in his 

due 

I ·,oc-kr1 c• f' l<' a J.,wsuit., cla:i.tned various 

f-)', r 'Le JC'I! nt. P,1c> 1 it came Up 1:o this 

v clud r'o• t. i.c , nc;, t!i<:°t IS argcahly pre-e,••pt 

t '"i 1J ( .. t;'~ ... g i: ,t.<'n fl">M hir,. 

, . r . ,c; , c. • c; c" 11 e, 1,1ue F:lmer flay, anrl thi 

i r i . r '- r J\ 
., 

• L t. J kr 011 you' rl" supposed to 

gc t > th" t IR J\no 1,, filed , ith t hP. ~!Ll'>O. nut: t ,ev 

<1ecl t•d t C""L. pt th '--' L .... e. J r,o he R«i <!, nm-, I can qo 

totJ-,_ cot r t tho court lie qot a ·jU<lqeMc, t. , , ho ,. n .o · • 

J\"l<'I the flregon Court too' 

· , t Lt •·•a aT,~ Pbly prc--err.pted. it 'l.•1 y, cl ~n .. ·gtu " , 

m,F.S" !O'l: 1\nd beioru the bo~r<l, if general coun.el 



'll 

declir.r:s to ta.\::. : 1ie co,nplainl, t~.lt • s the encl of it, .; nn ": 

it? 

Mr{. HOI'AT(!': T,1at • s the end of it. So you see you 

hav.? two ,ns,n wh~ cnmpeter t i xr.ies, properly charqed, took 

the position t11a:: they had been aggrieved. /\nd they gave 

da:r.ag !." t-o t •th of thc,T'\. rh( y W"!nt different routes the 

only oute'l a't i lab 1 e ::- J tt,er ,mder the lm:. '!"hey went hoth 

1ct1te , ... n, 1n :ioth r 11tc s, tl y E-rida::: up with nothing. 

0. .; :,.1." ... 0,,.. W "l l, if t'l1t's what Congres6 intewhd, 

.. . ., ?!Ot..l .,c • Up wit. '1 nothi"lq. 

II ,,11,,,n : "f cc..ir5e, I couldn't. agree morE • Jlt 

• J (I"l "? l , yot r nonor . 

~•o'-4 • ... e c,oing cqainnt a fai~ nu.n ,e 

,.._. "': l • l 

'n. 101 ,p. •: ~• i:.T i:icno;:-, l cited, for e'){am1>le .. 

Qt , ;•" . 'l. '\: :,; , t t ';ho :? w •re in the pre-Gar'lton 

.r . 

o .. ro•r: 'Int r, ·nn. 

1 r I ~, r ; r, •, 0 , 't . nu,. La burn am anc1 •,ockr · qE 

, ? r::: 

MF<. 'A' r. •J .. nn i, n • · -- evE>n in I-c ckriclqe, i1ou1 

t'l i < t th f 1:.J.dn • t find r.y exprf! 

dircctlor ~ro Cat on - e ·c,n C'o,1-1r S". \_Tld -- J,o 1 aho·1 

addi lon 1 d,·, s' T e f ct thut th tr 1MA wa· pas ,ed l. 1 



, 
' .,9, tl-t~ 'I l hc1d • avings :::1 a•1ses. , 

It <Jahl, ,</a' r '1 "Ot co~nq to t uke a~•ay any of the riahts t 1a 

union men '1'1\'e ;t" t&1e ir disputes or whatev~r. We' re no<: 

going to :a:t,:i DM3.Y any richts that they have in <Jtate or 

federal la;;. Uhen they n2:s<;cn trat Act, they gave thm.1 ,er ain 

otrer. rirr 1 _s nd".!r i:hal: ?\ct, as we' 11a pointed out in that 

now, what d:l.d Congress thir,k the law was at that 

p'lint:" "h 

~n t. Oi'l'; 

F ( l 

0 ;{ 

a 

h, ( ,., l 

-
l>o J •• 

h il 1 I 

h "' , l 

" • t ' 

\" wl ?, 

n 1 d 

1i pu J 

it I, 'l ,: 

i C OU t 

(') 1 

,..ay' - 'I ... 

-, •ow~ you Congr,nr;;_o1al intent, I believe. At 

'l uarmon w;,s , ec.ided -- I think like thri:.,_ 

t 

ct ~r1 ·'1 \ ~. •m Gri=f~n bill, 

t +-J- ; .. ip cf Ganrion as li'nited t 

- t' er '!"'ft had TO r • son to +:h; 1 ... 

0 ., 
' 

, .... _ly be -na <Jculat::!d 

le • s t ' 1-.AW. 'J'},c V a ... sc, t'101 C,: -
... t d' d 1,9< l Wd~ t.~~ leu. 'l h4 

. C' 0 r _,; ,t t(I t til'le. '1'1-tc..v 'ai<1, 

,m .. 1 i:'lC .,. n, r,fere Pith those ric J,+-

,. C' u t. - l CT,m to assUJl\e tha'.: Ccnqr~ss 

t c L1'"1' ~' a,. ny thic inte n·1l unio,l 

. !)~ed, 

' l 

r 1 

,; r 

tCSf- t 11lly slb1lt, your honor, 

llbiC 11 h 

th 

eJ Jon ~onqrc3sional lr 

r.ol gion. The tPgt t 

S C c-,f t • i (' .. s 

l'! 

h , ""l i C onar~ >,,. i a · n .... n 



\c,1,,- hone··, if · .,, tl . Ma/, >.,: 1erl'.! are que.~t{ons, I 

)·. 'd 1 ·1·.e t:o rcse2.v<?, if I may, ;;'.mtcv r 

r,:o;na; r,;j ng t ill1(' I m l.cyht-. h Ne fer rebuttal. 

•~R. C'l ;r.r .,USTICI" n m,,;;:;K: :~:. Geffner. 

fJ l :'ITWJ\T,F OP !'HT' lu,5PO~DF.N'l'/; 

"r:. G- n.r:R: Hr. 1'.'hi,~f ;;·,,;;ticc, if it- please tile 

Ccu t.. 

I '• i' c. ':o start 0•1'" t, apprising th':! Court that 

h. • si~ f t 1t-W uit u~t (';,. c,: .... ilc a b;· r•r. Hill ...nd 

n t ' ... t 'n ti".~ st, .. c '11r .... for~ a it ry WU'3 purl? 

.... s rr , .. e .. •r i ,; 

I C, hir 1 ,1 l 

r r , . ~: l • c1 }O ,a t t!,e C we?< < f w 

-1\l • L • ·•' ' 1 ' ' 
}'" C j- "R I v ,uld, yo111 ltol'.'or 

orJ:.s t ':"'lt<"!. 11.t r, "r I i l t .r 

political vll' , 'I d th"Y ren Cc.L'l .... t each o~her on 

dif:c er t l~.,, ( i'o 1 .. ,; or 0 f•c . It t_t • cr1 out- bo,:J-, of 

th'"'" \ ... , i ' ' ,.. n 'l (lr diff nt offiC"'es. 'l'r y 

WC't' poker I'• l '· r,-i l-u n.:. " 'hev h~d lots of arqwnent,. 

Rut f om t'> 1" ·r t · on s w .-e 17lad~ h for\.; the 
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ft Ji"ni,.g of the cas~, from th 

bzg ·nning of ti,F. opening .,·_gUJ!11:nt of counsel, to the 

introduction of tr.e first evidence, the first witness an<'! 

the f<.rst e>:hibit, th.::t the 1:ast;.mo11y and evif!ence should be 

l •m:i.t .d tc exchanqcu that w, ,ald cons';itute the tort in 

Calif :-n i, r>'.: int·~nt i..::ma l infliction of r, "'!ntal rliAtl·cs<J, 

ano >t l'-c.' -:..1i~ Jt I? t 1 a hiring rall cn:-:e. l\nrl th t 

the d~-?at .-'11r. p1o~c:1,;--, , , ms'i the :::ulcs and requlatio 1 o 

t: e. u Ct , ;:nJ , C't t. , -:'1 ao,rern .:I, <ind how it wan adnini~t re 

rot O ,ly ~. lil , ~ut. other. carcen~ers that w~rc 

nv 1 ed 

'I .:! ·.al ">Urt ,.. ni ,1 ~?,n motions cont ln .101, 1 v 

t-hr .1 1'1,. 1 t tr. J .r; ., lC ovfL .. t o>jec::ions of myself 

l' h • i , t.. ..... ,, 1"0. 0 'l- <.! cc;,,~ letc hiring halJ 

t <', '),, .... ' q rr"lv th -Fact t-hat- r. 

'I ' '-.! ') ~.t ... <J"I: • hor i< l<tions ,lo 1rci 0" 

l q .:>r t tl ... ' o' n LC')., Y-li't"lor;, +-h0 

nl ( (>- >C v•>, e cl obt ner ' 
.l'. " 

. . t \., l. I , lt t ,1~ 'b: • I' Icy had n ,t J, ' ~, h.,,c ,o~ rnf i hii ~o t'-iat i'lb. ' . C 

,, r , I • I 17 ( • • ary for t \e iu ' 

th,.r wa..- -' ' J 
r t1' r iht, , 

l'R. GL •J ~(' ' 'l( "as 

('lf:Sr C '. l'D 't 'IE C ary for the ji1ry .i.n 



15 

bringing ici Vl'"r: i . ~, f:~ 1(1 t.h t •my a1..:tion:; of the union ' 

or of 3.ts rep __ ca~~ht •ti".T(?~"1 ucre il1f",.,._ a!. un ... er 1 ., ._, " any . aw . 

.Or that - -· Wl:<S it neces3ary to find that the hirinq hall ha<l 

l:-een impro}X!rl y admin;.stcred? 

/.'.n. GEFF N,,n: 'l"o".lr honor, it's difficult to know 

exactly w!-_i:it thl? :;ury would have done if there had heen 

proper ini;t~ctions <l!"d ~-f the c se had been tried under 

the ~Oi,1.'!lon htw tort • 

C..ITT~1:ION: "C knm,, but how about the instructions? 

i< ":h ·1.-·ruc i .,~,:: ':',irp it to find, ona way or another, 

. I 'le u o • " ;; 11.1\i · t~ c d the hiring hdl 1? 

' -- , th_rn ~ct: a specific instrt·h..: ior 

r 1: • 

Q I ~S ' "(" '. l G • s th i:, c:., yo,1 J now? 

11 I.. n [n~ •onr hon-.1r. 't'hat ii::-· in OU't I ,,, ; ' 

... e ... >, • 
(.. -, 

0 ,c; (\ '. -., 1 tr vol u , .s that? 

•c 4 f s vo.111me ! . 

X t • R: Y..._. • 'lo, r 'rn sorry, it. , page 41, 

'" r in .,. u .. f" _ 'H!'-le t :xl hy t'le defendanti 

. arc, f, 
. Cl, wh,>rP re ,. qucsten th~ trj_,1 

n < ( .. o i.l t I'/, t ·Y x·e 1.,t to .-:y th.2 hir'r ~• 

11 l p• ,. ( .... 
(1 . ' 4 the in.;tructio,i · 



:,f 

Pt r:s 'ro j: ·!'11. fcrm o-" the'lc inotructio•1s just 

says, requei:;ted in•,,-... ..icticl'l. It do~ s not, on its face, 

indicc1.te vhr tl-Jnr '.:h • judge c, 1ve 't:l: or not. noes the r-..cL 

l:h;:,t it's 3.n '1~rc L:1dical:e that the judge <":ave it, or 

:r:equestect? 

r,. l: •r m 1ef,_nd:.mt s requested il,stru.::tion 

C,7'1:!"i'ION: We're back to 4J .• 

G ·'l'Fl-i.R. J. vldS ti,e actual instruct::.on qi,v(;ll , 

llon , J-·?t .~ h,• -p.c; 1 i ct:r.cction requestf'd hy 

'1 ) ai t' f l"C: ,. 5 1:,·e:ri by t.rlnl jt1 dqe. 

C :F.S -·~: E .,,. 13 th inr t ruct {.c.n t'1at $ays 

.. ,1 ,. t t'!c l • ,i.. L ~r c h . .:.:- l'J'li()n ., d not 

i: . :,t r n . t g ' .. "I , L <-...... ·01c e.nc ,.·j th t:1 app -· 
l 

I ,I '(' J • J- ,or, th$rC s n , nt1 .. 
tr "c+-io, ~- , t. i'" ... ,_ ). L ,hc1t tJ:,~ in ,+ ructicr i C 

i l : - J t. J.,( jolI:\- t'l t th ?re "l? • en < 

th n • I :,h,-, Rel'4tior,~ boar invo•v· g conr • 0 'lt 

,l joJ:, d lnp t h ;n 11 rJ n i<k i<' ·8mp:;cn joJ-, 

()'I 1.11, +1 ~• h~rily rcsooncive to my 

qt•c st i-.,n • ,; ,>' t 1 • ), o t'" :,n "'~v question is that, ro 
' 

then; ,,ts no 1"rtrit<'t ,:,n tt t r ,uir')rl t1. ur,i,:,1 - tt_ 

jury to fin t~ t t ~- i •,all h, :\ r n i 1p ·ope1 l v 

VOi., 
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a lrn ' • t ,_, r c c ? 

l1R. GEFPNER: .-~el .. , except for that special in t tu- ., 

on paqo 41. ,u t your honor, the entire t.r .. al encompas:;e 

:.;.he 1 iri"'lc It J 1 .l.) .... ..::. • dUl'(!S of r..oc~l 25. 

t.. J,S ~nr. · But th"r" was 'lotninq that would >: " 

j v ~o f~ Hi wh t-. t e r.na ·:i found 1n t.h .r. , 

!.ncic , 

,. .?Ft,ER: l-7 ll, nc.,. CX':opt that the Fla nt if 

i.'lt ce,1 'th tc •l-imony that. w ,. held hcfor•r t'l\e Natio"l 1 

Lalo .<el i<' _ o .-a, t,1:> dcpo& · tic.r, of the supe,in end t 

on t ,ii · tidie-s · so j.o 

r m •n,.,~: t:t{>l', t."t t reioa,; be very rC'i.cv '1t 

1 V 01 .,.. h :ior , if .t .. t I t r C 

.. ,e c1pplic ol . t 

I 
1 1 t '-. ;JI_ , !l tr .r 

< . (: t 

tr l ,,- i q l t C' ty v tt'l n 11 (') (2) of t.1c, natic, 1 

E., l ' ', C J.. i • ·-~ til cxi l 

! ( Ye. 1 -~ 'lor:.>r. 

C 0 I· .) C t { L1 il C' r -
th,t it n'q t he r 1 0 n~, what . . ) .. 
you l, i ht .;c r c; •ive<t t C 1 cl li , . t n ,.,., . C" 

what hnppon d ~.,, yo 1 n Sl irq joh 
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<. CP."' •'IT:'T{• 'io,1,: honor, t'1e hasic distinction wi-·h 

Linn is thnt tt,€' Court first has to make a findinq that the 

dC?finition in Li'1, di,t nc-t constitute an unfair lahor 

practice es i,:uch, and ;3q not in the intent or the ccmpass 

of. Congre~s t,, regulate 'r.hat activity. That defamation 

as f~r as th~ L4bo~ Board waq concerned, had to he coercive 

«~ 'i. a:, 1~ aftectc.d orq<L1izing or a union election camp, ign. 
, 

l\.' t { y t'1e Conrt nadf' •;•hat determination, thut i't 

l'l n. t ,1i 1i1 \:. e cop,, of federal regulation, or c~nter 

<· c.i:tx ... f c:e,· · .,..Al -- o · i · ral regulation. •~hen 

( \, T. 

, pl < 

• 

. 
l • < 

11t ti 

.io, w.~:,in c1 labor dis")ute ·,0•11 

n the Co n:·t ~n+- fm.ther -- ~-lli J 

Co .. rt 1 \. .. r, still dlr:n' t apply t·h::: state corm, on 

.1 d f -~ T. , C()U t. tl "l:O ai: p • ied il n w fedr.,.al 

rt 11 I l' 0 L at',;,,, u:c? •10.J th"t the state court, ev n 

t"l() 4, f et ,f .... d, '1 d '·o ~,eke r;ndinqs of intentior l 

. ' ~'.) +-o ir ·h1rv, whic. ji; not the state . , 

d., • L 1 • 1d Ml t "" +-o c-:utic-n the trial CO\Ut 

l I i ,t • d acr , tt,a. th re has to b~ 'l very ca.,.,_ •11 

i 1 < ' t .- run i.t. ··da daiages could init,r 

,1,,. , , rn 1 ' ; • n =•11 (' pl yc,r , " thut it l .. U.:...,.. 

>Ot 'l' 

Q"'T • th t .. C''lliforni court ir, tt . 

cac 1 -= 0 n ••~rt in afeC"l urds? Th 

is, instr•1C' h t ; .. I-! <; re'!llirc-d, +-l-cn h'"'<'I l ·, n 



22 

Cuti::: 

tl ,.,. } a ,1arl, ~h ·, L s n :i." c:irj ty het,roan this case ancl T,i r,r 

~,t. 7 .I- ·l. ,: ·o, hc~au,;"- th5.s case, the entire 

ca::ie, chz.i:~ct ... i:.at~.0,1 of th,., ca$e must l::e that :!.twas witl-1.n 

the full ; ~on·· of fc-c1eral raqula'l:ion. This: was the t:i.rr.e of th 

hiring hall. 

(), .t-,: V 11,ro,nowwaitaminute,waita 

minut: , cot•n ,J_. Semo of the ;-cto proved, as I understund 

one o~ t~e 1 ~as 3 nat.a~y, ,as it not? 

~F.,.J'NPP: "lo Tr~rc was no instructious qiven 

Q 

Q 

,. 

) ,.~ ) 

11 · , G• t 

on tn b·t ~· 

( ) " ... 
'h ~tery·> 

e>, a ,1r. 

0 d r • r al' abo-..it instructions 

_z_ 'U.S 

... 

. ,.. . .. .o c,f cat te , , no+- n 

I 1 .. .,.,,~+1 yo•r lioncr. 

' V4 • 

t O q-. , t "" ~ms, wa!l t:nere ln .. t , c i 

"' J, ' 

.r Q: 1 • '1 t 

nt ~r 

, <"f •ir. ·') • " 

~r. 



the" pic.k ll}' tt af- j.rivitction. 

".'fJI:.<;'.rIOi'T; t',fcl!. .• ~uppo"ing the complaint had 

sim1:>~ y souq ,t da'lta9;; s ?or. the battery, ;ma not gone into 

~nythiri:J" e. a ~"" +--t~ r1•er'o· 
-· .. ..... .I, - • Cou::'.: of Lo::i Angeles Conn.:y. 

t-loul you :ont.nd .. hat it wai: pre-empted? 

n. c• fl'tlLR: llo, your hono..:-. Assault and battc;ry, 

·.~hich i.s t' _ t1acurc.. of •.;i olonce under LaburnUl!I, is a ma'cter 

for q•llation. rt• s not in c.h•3 compa!ls of i:he full 

.,·,ol'- '>f f ,;--a~ ri 0gula;citn h,1."•it,g to do with er,,ployment 

dj "<-.L · ,:u,,r. ~on. He.. :1c1.ve a~saul _ and battery su5.ts c:11 th<' 

0

n'. nrol· 11q •1 -~or, pocple ,..r..cl memh::>r s ano non-rr:emhers 

n ~rn: Tf t'1at's t'1e: ca,;e, .rh:1• il:m't you- pi >c 

( .;_o~ cou ... t ·o ·k ~r ,:it evid,3nce b •i-.n. k 

"),. Tt l.C.-..OVC 1 1, ,o on l thi:n., l_f th t t 

l \1 ,., C, '1 . 

I: c.. t •n ,, 
• r: ... ,~ , c i: 1 e '..; c n-ple- ~t" pt: :. -

' ... E ~R• • 1 , ye, i. he- or, .. hilt r.,,q t:sf:. 

m ct~ ~for, l I i. CCU ~, l:'1 t. t.l--t ev:l<lcnc~ regc>rdinq 

rt 1lc 10 b_ ,pre? mt a to '• 

' ' pl {n ( r , 

... ~1.a· 1 ,1-0 1 he l ·m,;,t~ I () i ..._-:,,rnq u<;l., nc; you r,..f~rrP.<1 to 

of , or tl 1 .. d.'r ari.r.q or , hur 

' ,. ' "'I <1 , I ('I f "I .... , 1· '1.,...'l 1 1 (, I - • f ,t1')~(:l 

clr?1:1~nt~ ni.c-nc, t-thi 1 wn ,, . t ( r .. '"lJ"l , n , or ~. 
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''"1. 1'0Bi\'17· nlll, t Ir? t in" cn1nt ''in nnt r'o that. 

(Jt,,..,,,,'", IM!·. I . L • 
• 

1 
• s t "":: vr'htr t H"' rv t"h;,,t .:ill1'1t:hlnn f"one hv 

c , ,_(.,Lt n riS r .;J t or h,, ':t,.,r.v. 

do,, by, u•io o f.ci,,l. •>,c ,-.,,._r .• al C,•liforni/\ cn..,JTion la•-1 

wou'd arpl ,r. r H ,;n .:'1 tc, .. t of 1.nti,l"tional infliction of 

r".?rt - " c·,..L. er;; •'C' c .. 1\i?n), 1,c- 1nnq it r1i,"?ntt involvn 

.r ' , ,-; r,ro 1- • 1 1 of' Ir,·, l ' 

+ · '!· i n l •·., ,r .. , • t~c,Tlr '"\ .v•,1. 

T (> i' 'wro •v,tir •l t.,,,t f"'fOP~ 

., ',i t • rh f.;_h,. v;, n"r\ "'f"I n /l ca~:-, !:,. , C: ... ('I 

OU C " ' -' I -, '"I ..: ,- pPr; ... r>f o ! l <; ·,~ 
h " , l < • t ,0 n• , , .. ' u11ion '>i r.;,rrl v ry t: i ' 

' r.d . ' ' t"(.r 11 <J .• l"''' r nf th<' 1•nir, 

fr0"l ·~ (' 'n r "' " !" .i:. t ( . un on 1'\~J"'l1l 30 .,.t: h •,., 

Yo1, , y t' t ' . 1<1 d .c '191<-' r rrlor ,.. t'1" '1.llt'ini 1 Lv 

of th l nir l , 1 l'q t t • ,r l, -
,n .... 0 , d 1<1 l',i .. C,T ly rrnnA, i• ,r 

'\l. 10 .. .... ., l!. J . , 'r,t '10r.or , th t PI <;Ul"IC?'l th, 

tl1erc' 1 (. e;r, .:.,ll ... t' ' - ·- ·p• r isc1 1 ii{li t ion, ,, .. , ic\. ic; 

th•? 1,c ilrt. of t 1 c ' 



·1 
co , lain ,l " ' 1 , ' 1 

,h <, SPiltchinq. 'low, •~i ,:rtPr that 

conduct ,-•c.': cl<-i'rl-. •>rohihitoq hv t 11c /let nnrler fl (c) (:>), unr' 

"a<iio Offi~:ors C'I'~"', ,mil t,n Lahor noar<l can then nrcwi.<'l·. a 

Fu,1 em~c·v, incJ.1:finq o,•<icr<1, hack pay, ev~n inpo,;iti()n of 

a tructcc,; ,·p on th~ loc,,l uninn's '1lrina hall· nr, if it'-; 

•i t ,. 

1 . 1 l.f ::i 

( ir 

,r. . 

n ~c1 i· all hy a ,,,ijJ;;_"lfl cnn!;t.ruct n 

\1 1 ' 
CH I ' 

(' ? 
.. 
j_ 

,: ) t 

> I ... C • 

. ' ' nry t 1 • j ~rv, ftn 

l nf ,i ) I t. i 

r c1.i L t" . 

, ( r :") , , l V r I • 

\ 
4 • "'l V cl r:J t p "lil"h!:' 1 !:"in i.on "" 

no • 7 ; I ' • 1 

l 1 • A' Fm 

ou · o ~"c ,, 
l l ., ' nrn1 i 

, re rl i r;c:.:r ) . r ic-1' 'l'l r, • t. > 



l"\ p Ot-f'ct ( art.ivily hi.' tl1 

unio'\ in c,pc~ li 1q .: .1on·· Ii t rir.-lr,,t'>rv '1irinq hall. "'he 

jury, i.n r.,ff'1ct, tnd· ,,.;,--..; t."1is rio,t n>' i:'1<1 'll,nn, whic'1 J.s 

the hody that C'ongr,ac;,; q;rm tilis r,;isnonsil)ilitv to to 

determine w;1ether there J., discriMit,atory operation of a 

hit:;,nsr hall. 

'I;1e Jut y rnade thi": r1eternination, ,,hich ~onqre~s 

cli<l ,1ot int-cnn 111rv t<' rmke. 

'P"'"' ' ' • y I • lvr~or, ( t'lon't ·:no'.r i. f , 

' • < 7 r~ .'ly l -1 in 11 It il .~;, t!i"'IPrC'- it's hc::?"l 

r <P c ,(' '10 0 l y t:J1'P. t 11(> pocition 

r • 'lt .or .... ,::-l"; r,~ '"'1i" <'rtS i ' n 

,Ot r < • C n 01 J'•7 r . cr"' t. .'.'\nri q t;'\"1,. -:•Ht .,. }'I ( 

C i\i " 

l I T 11 , i ue, ""llr honor. nut" 

f: h.N; ,-,r 1<>ntal ,listr<''>'>, th 1t h,. i"l 

rt,r i rr J • l~ r 1 '11. 

I ( . • r !{ 
71 '" - " c; c,p • ar("l f1l10<1 with •·it•1, ti '1< 

.c t' 1 of i t 'l • "J '\I . " ','01.i. r;n..,;n: t ' ' 

( " • CPt i 1 -=)~ > hr l ("l 1 (; rh -t ••'1 ic'l 10' 

0 \ t r ~() ., C r.nrr- nrc '1ir ~'> 1: '1 

re <l l l , VQl r 



< Uf.''i'l"Tl ' '·'o ) 1n't yr,-., aqre(? t:,11t not'1inq in tho 

'lL'VI. stor,~. nn i,,n nl P.0'>1P. ft"()ll\ t· Gut n i.nrr? nr w,u ' 11 have to 

Change a "''101,;;, lot of 1:n1.ons. 

• ~- r;r'f,'p•ir.11: Y"lur '\on()r, T ••touln !'!av t'lat is "I. r1aily 

occurrenc(• il" the or..cr·•tim1 of any union ~unctinn, inclu<lin,r 

a i ir.tn<; h • L i\1!<! if that: ,:as the h,rntr. of 

r T ()...,. ..r , th hilSir, i!'l - thny \l'i'l<ll 1 v t.:::ilk 

,, <. r. i''lrrt. TT€ .L l, your honor 

i : 

"• 1,_, t'lat •~ is tl:>P. fin"'i'ln c," 

:i.11·' hut ;~ L l''OT ,,,r M:·y -,. lWl f·<inc1 a totally opnositr 

,. e Ill ,\ •<i t' c r,: t'l 

f 11 i 1 t ·o 1 ti1 J \IC r? f 11 lv >?"Uim,,.. I to c;rc'iP.r J I E . I 

, ,"l.t f< • tnc+- 'nj i:y, "ren't thr,y? 

'\, ( 

>ricf , t '1 • ' • 

a virtua L u. ~11.nr, 

ht?y h,l v,1 don 

T• .._l, +-}- 'l, t ;,,t_ l10 11 '1,1." ' h 11. 

<) 



to this olainc"ff. 

r n. G"r~PP'lr:~: 'l.iqh~, c;:cept "lr. Tii 11 could havo 

gone in from the first <l,1y. 'lr. llohart claims thcsP. t,-m 

rule<: of 10 hour,; and go;nq to th,~ hottoM of the list. TT" 

could h.: vi'! gone the fir-,t day t:o tht:' T,ahor J1oaril, ,mr1 each 

instance have filed i\ charae. 

:•rt. '!!IU;,;, .,u-;-;,ccr: !"IHl1.<;P.1i: •·!e '11 resume thP.re ,tt 

l:'1,1 o'clo ·i-, cou7l,:El. 

f '"P.U')rr,, thf" f'r:.: :i· rP.CC!'"Sec1 at l?. :00 o'clnck l'l.l'l , 

to :i:~ ,,nv, , 1'l J.:l'JO o'clock, P.m. J 

1 

-~ ' . 
plt: < : 

( ' 

r ' t 

d. q - ,. ,L 

.T 

1 1 

i .~ l 

1mi l 

,) 

• 

i. 

''T"lf .. 

rr , I 'l.Gr:" : '1r. Geffner, you •~11v 

,. '-ut. thr i:.ry unr',~r its instruction'! (TfVP 

tlct, ~f :r~ thi- tre ,,::n<lou'l volul'"<; of eviil 'lCC' 

( r ti ,n o' t.he hi-i"lq ltalJ, anil •m ther fo < 

\: 1 .. t .. ,e j t• "c') 111/lC 

f 

,.., • r c, 1 ., ' , hit ., , '1 11, w·wtt> r it w !'. 

it ,on-,1 H r if'li ·, ., ,, 

? 1J. w 1y r 1 '/ • ,. l! n 

,, ...... 1 l: Prl, h 1!'. wo -:l ke" foz t r, 

r on . , '1r. , , , · tc • rnes ,. t ia .. 

th0 rr cnr 1 , , · t ,.,nu tn r i u 



n 

to tl\t? ',ix' HJ hall p1·, rcdu 

'hu.:: a~ to tl 

('"'"" ~- 'Tot only 

/If 

is it •1r. II i 11 , 

and also r q 1e ,, p-.c~-=;~ ::.M:':ructions which are cont:.i,E i 

in VolU"l<'! ! o~ the !lp-,('n'' x, a: naqE:R 6'1 ar,rl fil, ct'!ldnrr +-he 

fin i • qr r- q 1 fr c, w~~t'let' .. 1e "irin r hall was r!iscrimi.1 to 

) , t..,t ,. , :; • 1.:t tr r •1ot t :.thin their e:--ncrti 1c-

,., li ic ._ e , ~ir,r,i"lq., ,.,n •·1'iat •1rml,; 'iave 'i n 

11 . ( ( , ""t •0u A ot i.nvoJv, io, 

' . r , ' 

C >• • • ,. 
. I' r ,~n 1'1 ' 

• . ' •l t re . ' 
0, .. , ,: " , ' . ( ., S ,""0 there hac. bGcn o. 

' I r ... ffirrnation hy t'ie j I'!'," } C' • 'I, 

ha: h 'r \ l " l'lc ' 0 'C' ' in, i aQ-,. 

.. ""l f" : • l •rt that wot>ld Egain ttll"'l, ,Tu. i 

1TI1i ... ,~ I 0,1 , I it ,{ th• l u, l C.r\ X of: the ca<;e it"lt?lc. 

') .f , ( J• 1 : 1 T t """"r· ti rlo yo·1 4') 1'lhoi. .. f'n 

01 t ul· '°t WA t l rr ","' 0 • ,:, ? 

I i.1k y<",il • . ') " " :, . G~ 
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of what is contin.n~a ac: ,:ar a"' the l' ,ard is concernP.ct as 

implyi,1g & (;,.j {~) invotving er~plove,: discril'lination, and 

8(h) (2), ~:hich would involve union discrinination. 7\nd ,: 

think there l..hat the Radio Operator>" case Ma<le it very 

clear that th noan" is charqe--i ~-11th the rcr-monsihilitv 11n 

to whether th,•r~ i".l union discrimination of er,ph>yY'lcnt, whetl'tci· 

it'.:. ct unicn >w.:: her a r,crn-union Nernher, a croot'I MP.Mher, or 

a ha<l JTtember. 

Tl,ecefor€, if i.hE: 13oard has the primary responsibil it• , 

under 8 {c) (2), .ind particularly uith SOf'lf, of the quic'.le~ines 

set: o 1· hy .:'ong c::', i 1 1'15'1 in n (f) to rleter1>1ine the oneration 

Df a hirj.r~, lu.1.J., the, ·,m'd have to loci-:, I helieve, to 

;h$ tr,,-r '-1· • -;.1ry i., "ringer ,m tnat fun:::tio!" of. the 'Roard so 

as t,, crt.ate , cc,nf'J.i t .. ,; to tnE jury "'L1c'iinq that there w, , 

, :o~ ihi t.e.t . ·, il·i•" w .c>re t ,c '3oar.·,i may or may not have .o 

fo 1n6 .. 

" '., ... 1 • ) '1'ake 

an rair ("' .. 1.~tit-"r,n ·1 !:ha~ 

•(U,,tofI s 

,.. -• 

a ~rivate d n:i 

jury gets 

, 1 y, ;,• ,• f:h•n:e 's al so ~virlenc~ ':~, t 

· t · ,.-:;~ vi,.., f:, ·.,.( n. now, voJ. can't >ri. 

I llF ;. v1.ol ~tj on in to a stat.c court. Dul:. if .hf-' 

of th~- ir,':onat·on hefore it, even if thc.·c, 

\·1ere instructions on an ar,titrnst theory, your reMedy is to 

go to the ,;a 1.i f ·ni. ·.o .r .: of , .,peal, or the Supreme Court 

of Califoriia, .'lsk t'l,:,rn '!':o rev,~r.r: it and !':c>nd it hnck for 
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ne•·i trial. ,,ur ·,hole c ~<' r,r,,,m t turn i.nto a flllMPkin jnsL 

hecause you' v 0 <Tot so; 1c ;,ad evi,1ence. 

MR. GF.Pf'!'U:'R: ;•7eD., it's not just a question of harl 

evidence, 1~r. Justice Rehn<1uist, it's a case of the entire 

case having to <'io with --

\~.jr,~·rro~l: t·lell, hut the hattery--vou concede it 

was action le. 

' 

a ct 

:n 

l 

::;T'. Gf.F"'NI-:n: l·l••J.l, the C'ourt of Appeals in 

\: rr ia, 

C'"', f. ·· 

u: 

., 

t Rt ; C ) 

Pl 0 

" - ~,, • 
,._ 1 

r 1 i , : 

. ":v' Cf'in q the te: timony, reviewinq the 

v~ry Jl .arly th'I'.:: th~ -· ar;ain usinq th« 

f l c.ti n, t.,_e characterizat·,on of tl e 

, 1 0 · t j h <l isc i "Ii nation ana eMr,loyment 

hi~ \la'> c OVf'rP.r1 hy 'l (b) (1) • 

yo.i · ,1U"?',-ion leads me to another point 

t er, ef·t · or of 1orton applying here 

a,i; · v:i"lq I ac'l<liti<mal or a conflictin~ 

, .1 LU s has inten<led to apply. nnw, qoircr 

•., 1i 1g of the <·J qrar J\ct in R (a) 0), Conqi: f 

q t' · nc u- ,;i<-'1 re.·po,1s.i.hilitiP.s raqi rti q 

n aM~ € P1nloyn. '1t. /\n<l this r.01:rt hcl c 

c, rl ii .J. l P~l } C ., cc 

ac r t u. r p ""r fo t 

th = pun i ti ,e ii ~'ll,.qes 

Huard to apol •, in te:."l'!ls c 

i 1 "iscri ,inat.i.on in e, Cl i hill . 

nloymcnt f< • 

C, • re no 

n µc• .viti.-,, i:. uir I! (a) (1). 

nt J "' !0 J: 'le..,, I , t t:" t mi. ,t h' heca11.a"l that , .. 
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wi tl,L tl £ '"lJ: • n · .• a ~e court tort. 11utters? 

r , • <> ~PF•r ··t. i·Jell, I think it's clear from .:hat - -

follo·,inq fro.11 'iorton -·· ~ep·.;.J,lic !'steel h,;d to do w:i.th thf' 

employer c) sc:: ·.r.i;;.r.ation and noarc1 remenies. r~orton which 

follow.~d in the 61)'-; -- or 1970, I heliP.,,e it was -- •10:rton 

held that where Congress h.as regulatPn an area of lahor· 

011ana1 '"ler,t or u. jon-marnher or disputes, I think it's Cl'?ar 

ur.rle'Jr ,;(b)(:>), ar.d I thi:-i!~ it's clear under the Radio 

12~3 Of:fi::ers that ~.:•s the cen,.er of the Board of .Administration's 

re :it:10; of inion hiring hall:;. 

' ''.c to Co. g c , ha<'l pr.-r vided a 30 3 i:-emr, 1 

0 ( s viola-i::it 

Cl" ) f c. .. ,; .... p ,·c·<l an additional re edv 

' 
, . li ! ,. i.ch I th:nk is vz,-y ,:: 

•.o , -· -. , • e , J t o o< ~tate tort 1, ,!l t 

,... n t ry:· •'.t c-f s~cond~ry activitie"J 

,, 
C 't: t d ·r r • clea1·ly tha · wher_ the 

ce .. , ·o Co ·e , 0nc.l .:ec;ui.atior, was qive tc t.he 

u - ' l.1. .... V t <> , · .. 1 • ob di , rim:l.nation and cmployine t 

dis. ,i a wh er it's (:)r.'\ :->Yr on or:e s {e ci. .. ur, ·o 

l 0 l1 ~. I ,at t ' ' " att.<'r "or the partjc, 

,. it:; n i:<i C t ir ac': 1ini-;tra~ ve pr ced, 

l r edy -- c' ., •t li . r • 
n ,:o < ((£'S, tl'e"l t '\( , Jtate 
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damages, b"?cau.~ . the 0hvious conflicts would then exist. 

tf th(• J.3oa cot•ld find ce l"':ain conc'uct was valid or 

invn~ id, 1> ·c•rdc> it::: '"€:!nec•y, and yet a state court could oomn 

h n.:. :l" ,t (, t1.·e1·' -,d,:, 1• nu~.i':i ;e t'larn·lges that could he 

c .. ~i""l.; a1 J. natu..... , c ,t,ld vir.tu 11 ... y hank.runt an employ~r or 

a uni r,, a ..1 1:hen -1h,..l. is • eft of the Boaro • R regu .. 'ltlon? 

Very litt. It- 's al;_ tl,el' left up to the state in terms 

of h :wit•~ going to punish a union or an employ~r. 

; . . "1. ~e Jee if I understano your arq~ro nt. 

-:='l~ :, it ,.,l c. t i 1' the c ma 1ct COMplaine:i of ts 

' ... '1 < r1 l ..-t.: l 11 , c ·~k of d hu~iness aqent's acciv Y, 

•i . ,,, 
• r . - ... inq :> 0,- WJ a·'- not, 1:hen it',; nrP-<. pt 

i \ . 
' ' "l•jl, ?- ~, t "OU h.Jnc"'". I t..•.~:int to Jnil e t' 

'] , ,. C { .a I be p f(')rt;_i.;::(1 >y a 

. - t ,-1, r b . con,-=t t fo dd f'. (' a l 

"l 'q re 0 ' ( - ' t i l 'lll erin ter d _nt- or a 

I'.') ' " h; '1 th~ ,CC e of the r-eq l t.. 0 

ot= rio d t . d "'~- t rPl t I: :> uni l" tliscrird d "' 
. ob ... ·nd ..?n " , t . cond ct Lhltt j C 1ot. wi l'.i 

tht cope .,..d • t;c; 11 ; r.n • tnc-n it. s n01: pre- EJ pt-l 

l. H~.,""' 0 yo .., q~ 1 h"lt +-hir recl'.'rc 

'-loc•u:: not S .0,1 t] <:;""l -:,f 1'1 on p,;w_r, !'la lie i.r-ns t <;P o"' u ; r 

po,re tu I: •C ,r-tril ,, of h;_c P- _i tion .r., 

,n. G~ "F I~~: You }-'i,:).,lQ.,.., vh t t'l-i i 5 n,c.ord sh w 



c;1 

is th;:.t U;-e hir,.nq h?.11 w, 1 :::; ·ricrl in itr: totality hy a 

C')U1'.STJO!'l: !·/ell , I don't kr.ow that that answers my 

~-R. :;r:FFtU:R: ,·7PJ. l, t,:e don't know uhether the 

~on<'!ur.:t 

C r,,f;' O,l: L~ c Me P'-'"- ;_.; another vay, then no you 

say t.h;,t all of .:hr c.__r.dt.c·'- , hLlt' s shm-m hy this record .:.s 

le,, no. 1 f there' cl l..een an 1_ 'JO) _aticn 

C"' at i~, ,; !tE' hi ~ng hall, •hich !Ir. Hill coulcl h'\VC 

<"On t.o th •<LRB o 1 <-h~ ; :· ·• w, <"lld could havn gone ;-or 

,._ac , r,c idc nt the_<- r aTTI, • .y , qo,1e to the Floard, aske<l i'or 

r : ·~ , th un 1, rt r-~t,..., i1 ·11 J.":"t lief, in one case where he w .... nt .. 

l'l' , ,t - _ e~c-. 't.:.rr", 1,c· !rc,p <oJr his charge. He could 

a ·h 

th 

imc:.. 

d 

l' )• 1Id (:oulr ha",,.e is ;uer1 broad 

tru•,tee,slp, 
0. '"' 

r 0 .rt trey coul<'I 

h ., .... ,1.,. ll, 'ft.he'".:> <=--,u"lr1 ioh 

,, rt.. ri.:.l..1.rE"'. 

ri · ·s (/l: Dr cu ·i:cq · e th".. the noard is ~'\.:,a , 

') 

occur i1 t s co11try 

'I' G~ ""l"R· Plci' 1, your hol"or, c-111 s is not c1 qi, t · c . . h. ,,.,., 

of unio"l p:i"lcr <1.: ,uch. '1his i,; a qu<>stion of- ~oh enploYMe.r 
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disc~ irr.::.. , <: :i <m ,thicr- h« , 'oe: rC'qnlate<l hy congre:,s, t·re • re 

not claiming a 1>1;:.nket iMmunity for ,myone that is a union 

officPr 01· a union hus:tne::s agent-, such as a -- I'm sure 

there would he no such contention for an employer repre-

sentative. 

Eut this cuts both vmys, because the Board has 

just enrlless number of cases involvinq 8 (a) (3) violations 

,~he-.:a ·~.here h>.1ve been job <liscrir,,ination hy an employer, where 

tn . .Rnard 1-i<'s pr.:nr.U!ej the exclu!live reMenv, where there 

riat;, ,.. 0 en c· 1..i• ::- of m'.lrt, 1 diBtres&. There's been a cl aims 

-Frn: >, niti 1. ..... w~r 0 

p,: ;'J. !l'S s r c t, , .. ,/, C'- tl.,~ v,iqr,er Ac:t. 'TO\•I, in 19,1 J, 

r-on<,rcss s i · Be,..· r., u. no••1 ,le-.::. ith emplOYJ'1ent rliscrif'li·· 

n ti 1'avi11q ·o d,., ,-.J.': i n'd.r1 discrimination hy union, 

in I! ( t,) ( ' ) • 

with n t:I 

,..r,r.. to C ""Y 

:,f 

" , 

nd i;. 's clf'ar thai; ~i thin that re(Julation, 

of 'hl Pi , ir, non-c'liscrL1inatorv or '1ot. 

t all t"le ·c -- t>-.dt· thi'l conduct occured in tC' 

i • .;..;s l"l:· •1g thu.·::: the jury was r lqht ir• i ':!' 

T'm no,rl a• '1av c-,.i1 v, i.n thf'ir t'feliheration;, 

o o th, 

JT, ( to J 

t·ak 'I. 1 tc.'\ L & 

:p<>~t , nr1 n · ,;tr t::.Je fiel<l invn,;i:i(r'iti,:,ns r< 

0 ,11n Chat ••r. I ~11, as the t.estimonv wns 

1 <t'v, .,, r e:· .. ..4 by e .v:> 1 oyer J, woul !T t 

·" _j_ ) 
,v-,1 cl i ·c- ; ":Wl ite'l ir• cert, in 
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< t~P.8', -con: nut cvE=ci if W<! ;;ssur1e that the •1T,Ri1 woulc'I 

have founcl in ea.;:h one ?f these f'r>i.sodes thet·e was disc:d.Mln;,t. 01 

none-t:1·.elt..f.::, you1~ l~t°tJ ~,,~·1t would he the !=:ante, wouldn' c it? 

11R. GEFi'NER: There's a :ce~cc'ly. 

Your ar'1ume,1t ~,ould he precisel~• ::.he 

l R. G,:. l"l'IBR: Yt. !>, that I g correct. That's why 

i.:'., ,oi:. a".gu'i,lc. Xt's either nrohibite<", or it is 

pro rt-erl. rt', flot· ~n ,n:- ;u.th,e case_ either way. necause 

:he " ,ard c-an < ,n t\O!- s pro·Jicte a hroac'!, sweepinq remec'!y 

t .• ,· q ,:.o low ~h ·job di,crinination, whether it's 1l(a) (3) 

1•ic1 he .,n,Jl?::t ~r;, O'" w:1,·tl. r it's 8(r) (2) with the 

1ni.C.\ • 

(' F -~ r ,0fi, l · i, ~'c' · c.o.1c€ "s?d that t'1er" s a lot 

C ic1e'1.i... l • 

;c it ol 

~,? ( ,:f.-P'~E~: Ye-;, i-h-re ~,as ~nrr:f: cor..duct. 

(}U.·.S" o 1: p·1;, ,,, u l leqe tl,at tl-.ere' s a lot o.• 

co·iduct p .. o,.1 hd ,. 1s aJ " s• -.ject to Board control. And 

..... t t he , r,f ':h, •. vi"lr-11ce that pr~-emptcd the 

, .., • Gr.FFrlFT:. T • "i'l;; not so r,uc-h a question of 

the = idEan ,, , Jurt ice Uhit',, hut i 1: was the. volume of th 

c,videl'lcc, 1 ; w 1; th-2 ov r11.1e:mi.nq ar .. ount c-F evic'lence --

Q Jl. ,r ON: rhat rna be so, hut you c-ertainly 



,, "'{. t;l~}- p•J.,...) • ... ' - -·· t:,1at r.:iisecl the hiri'!'lq hall 

procedures. 

GUERT.COl!: But the issuP. nf violation of the 

hiring hall re1ulati.ons was never submitted to the jury. 

nut there ,,as 1.~ if!ence, r>vic'lencc of coniluct in the 

54 

Ql '"5'"' •~: 'I·nnt •rou cl.aim the noarr1 '1ad excluF<;_vc 

jux _· pr .ict· i '1 O\'/ r? 

•m. GR~'i-',1,;R: YE's, your honor. In fact, it w._.s the 

pl· .'..'ltiff t t .e hec<inriinq of. tn'? case, and that's why w.-

pre _ ted 1-ii.c, _,nrnrl .x, who s, id, ·,e are going to show yot' 

how i· 1"rinq 1all i.::: ; ·'ng oparate'l in a discriminatory 

i\1~ 4 '1 n ·•·, ,ig the pl 1intjff who then broushtin 

-.: , ru• -; f ,t 1 'lir'n'J h'I: 1. and it w"s the plain ti i 

- - ., ?! 

( • J: V~•~, b•1t i:' ,£' -.., f' lainl: al SC al legerl 

ch U't' i.r1 ,a -ice! tt . d£>f;ir0a.1t rer-eatedly 

th or C.e fact,:, ex ,u1 •·ion f ,., 

:ne ur"io.. 1 .,Utical activil:ies, an<· 

further d1t" ;:: • .l- 1 to c p-iv J p. in tiff of hi., ehil::.ty 

to C.'."rn .1 1.:.v· 

that al log , i.on. i'>U c,u. 't '>e '11cre, I take_ it. 



!,~. C.F.F, lE i: X". 1t w1:.s a matt:ar o': an expulsion 

ca!l(", your· h:>no:c, tren we'd have a problem in <'lealinq •lith 

Title I of t:he Land::-um G: l.ffi·1 1\ct which Congres!l has 

QUEST !Oil: But there Yu:.m' t -- but tha cvirlcn~e 

-tarn't limited to -::.hat, was 'lt? 

• R. GFl'f'•J-r::H: It was not limited to that. In fact 

1:.h re we.-; no t:vinenc" of expul~ion. i\ll the evidence 

rol t .n ,c +-h0 fir--;.; n~t of that s-~ r«raqraph, your honor 

wlcer · t s-y,; t: y cont··oll--,1 the joh rii£patchil"g proc dur<> • 

"l( t r int' ff • i n_ <'Il I as q::.v"n inferior a• siqrr. nt 

t , 1 ti 1--, 'l ·.gn ,c·1t. 'J'l-,at' s prf'ci e y 

• • 

C ., 0 : " .-j T s yn,, " r aek d your a:iv l r 

b t-. r_ -~t t1'1n f: ,6j t? 

' , our onor, tJ-, 'l.t i • not 

" <; , .,, l'J • r-> t:l at thi, h. r;ng }, '11 

,. ) r+- C n 0 im of the r.ol lc ct.:-.,,, barqaini q 

.. 
'{ . ·t w !l. 

' I ; )' ., . i I' +.h£ re wa. ' failure to 

i . ~r , . ' p (! h mi },t h;:ive St • .;_ 

h,t i '3 I"( t- . 
I IT cnor, 

CI 

I') f a ,ui wc.,u n 

1"1-i j 0 



• uit V h l 

tr , ym: h , . ·er ?f feder, 1 J, w -

\ ,c,~ nucv or fair represent~ o 

as decidec, ;).' ·his Cou:tt :n v. ~iPe..:!. anC: !!:lmohrey v 
.... 

anc it w ul ha·, 'J_c~ d ':.P.miner, if it ,"tpol5. 

1t cl , hy l sto.r1rlards stnb' ishe<I hy t~if'J Court un:! r 

fed J st, r 

"v"ln i - t:il., conc~uct n,ight have been n 

Ul l t p -t c? 

':F'l' F : , 'It c v. Sipes certainly hel 

t 

' J l ) 

r 

' t 1 

t) .'1 t 

j 

L , 

u y 

; I l -i 

nc 

,., . 

f • 

0 

Ii • 

fa· 

"u twill 

..it~ of s3.i 

:t 

• 

,, 

r 

n 

't "l it' 

" 

C ,in· v , oulr 't co:1 

pc 1t S . -~ti 

t "': e ~s n 1.0 1 L 

r 0 

r ' l "· , ppl . 

t, t ii. ,, ,n't. 

re y p .. v· -1c hy C 

0 f +-h re ha<' l-een an actt 

1 v b ,.n a T·tl I itu 

l i h r 1\,1 , ~at h. 

t ts. u 

7 e , r n l . 't 

0 

( 
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or 'ral a•1 ~n~_<J, j3 1ot nre-empt~d and a hiri.ng hall 

0ur::s·rro:1: lire you su9gesting that everythinq 

if v c:;thir !'I .;hat was a~lege<i he;~c ,,•as true hy the 

pla"r;ti":f, tn:.: it :,oul:1.i.ot he a duty to fairly represent? 

1t,Ur ,.) .. i.0! r ; hink cl: t. .111Jer 'he Vaca v. Sipes, app.L1l.n<r 

fed 1 i.a.·, t' ,.t v.::..:y po:,sihly there couln have hae,1 <1 ·1U e 

fo f der. aw to cpply. Because there ohviouslv is two 

1 <' s u le '_, -:: ,. f< · r. e,prr,sentation, hecause Vuca 

v ~· e~ v t ·learly s1.1n that. So I don't --

. ·~IO'!· l\ na~o1· elrn"llent in 'Ir. !!ill' s complaint 

d •. · c'! e,npl•~::,1r,m1t by c<ctivities ,as you sai 

hi 

Tfl 1 

• ' 

b 

Ii 

1 

un 

+- l 

re'lu Pd • 

t" 

.•- a.,,;u,•~ t',ere was only one activity. 

,t ',r n·1 C"I, ,1.s president of the union, 

,.r , 1ro f a c"" _r to Vi.?. y contract" 

i "', gel ·.s ar<' saying::. 

h r. and , t el:i.qihl f,,r Mp cyi, 

J er. .:m: r cc. ... ,, • Let's assu:ne '· ed.: 

J- i , c.2 l"Jf "liscri~ inat io • 

II <,' FF'T'IBF: On 1\OSE. act,;, your honoI , I tr . 

we'd omc uncie Linn, and under federal standards tl1-t 

havo be n p 1 el n h' c; C'o :r.t ·.n labor-, nag mer I: 

l • h · T.-:~n ,· pn, '·"· nq for d f<'JTiat5.on , ould Ze cL ons. lDS a~ ~o -~• J 

r. 
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If we ,1e.,::-e ju-;t linitc:1 ~., a cle. r~atory statement that was 

false, that there was intentional and actual malice --

QUF.STIO~l: P.ven thouqh --

MR. GF.FFiTl':R: -- ano 1 imited damages. 

QlJES'T'ION: iiven though the purpose of it was 

to deny job opportunities for Mr. Hill? 

MR. GF'-•'F'IP.R: Hell, I thinlt the job oppor-.:uni ty, the 

dispatching e:1d of i'.:., in ter11s of being applicable, would 

be uithin 1e Bo.lr'1' s cch,.~1-i of regulatio:'l. Ilut I think 

t.c•·e uon1.i spU.ts 1J,1t,·,ccn thE' ,:.~o. ,;o I think calling 

., -
' 
aw i 1- \; u cl 1'e 1 - . 

"' it b-,ing false, under the common 

. 'ry. 

<:r r · TO i. Sr- vou think in t:ha'.: crise the:ce would 

o .er ' ;: bot;; uni'er the Roard and i'l the state courL., 

of C" l.i.fo _ ·.d· 

M.r'F1,nR P l.,_ .t t.h..i..nk under state law of Cali-

f . r i -- ,quin, l ·c ii n , we ll"'lre to api)ly the !.inn st~.n<'lar:'ts 

rf w :lid r,o, then Vfo.ry likely 

c-orrr l'J"l J. • <:o::t of <ic,fal'lation as r.rualified 

.-c .( r~ . c- u- t . 

.i:•· '.lo, o;ri fc,tnrl th·t h~~c:: was intent to 

.. isc ·i t:in'li ,vla:~ ·· en f ll ( ,) Pl , ther, th"' Bon rd 

obvioJ ;"Ly w :n,ld , ro~ _, d un r,: 

l "'STI . . J t' - U, > - l 



> .. . -· ··•· I,~ i'' R • I l. th o. ·dl 

-' o, no, in a i;t ~te law tort action. 

And t'1c mi,:,u-::-e of d-!'1.c.ges w,m:!.d include loss of a job. 

1' R. Gr:l'Pl',-ZR: If the:ce was 3Uch -- if there was 

proof. 

ru,;s•rroN, He aa3sumes it "tas proof. 

MR. GEt·F?i::·i: I think 1.he :10:;:mal daMages woul:1 .:':lo"7, 

yes ,:hat ·-1ould f "t o'tl ir. a normal defamation case, except 

as ~-1).1.fi"'d by this Co11;:-~ . .i.n cautioning the trial courts 

not to a:•.lcw heavy pu,1i\:.~v,:. dar.,a-;es -::o penalize a small 

nion ~·ner<" -'t' 1' 1~s of local jurien invol· in<J 

, io 1 er!'> "!!lay l:.c _,, t::h th t i wvuJ.d s :ill inf in, 

on. ~r,.. 'Cl· .. y. 

{ I , I,)N. I • G · '! __ , wcm· ~· it not .:.lc10 be t-c , 

L 1at i11 ·• , . 

tnc. U <t o _;_.:, C':..,U e. nc:.t.i.i e ot' the r,. ing ,1a 

• t;lcoe 1 a .... l l 

rr. at bcut t t WO re or f,lse dop-nding upon 

i! of PI ~t _, .. r fa?,_ • e<l. Ar.d woulc. ·it not tr~ e ·or 

'!1.:;o be tr · t. 1, t .,i "'llr'' ,.e la-;: ·tng to hj ring • all pracl:ic · 

1vou_d t~ a ,<5 i~,-- ii the corL 1ction was a proper actio'l. 

'·loll, ':o what P"'ten-c the hiring 

har. cou:ul be . ( • , ror d nr , s rn. t of th@ 

b«i..is for c-uld h.1ve to he 

tl :n I :C .,. r C C < . ;_1 ~e ,i r 



think thc;:t '~. scmeth· r,':i that :'foulo ha•re ~o he rletennined 

frorn the facts or the c::tse. 

(ll<ESTin:,,: You don't <':tgue €or a broad rule t:·,at 

the 1~ re f v:. :; that th-· cm,duc-~. is ::mbject to Board 

~ro ~:i.ticr o ;>n. ~tction woul'.i make, t.he evidence alway:; 

ina,'rri. · ·· l: l ? ·.ou · 

' ' . . ' NL,· •·~ r.o, I'm not. 

6 

~Es 1'ION: You~ .i.n-:;t:"-o-;1ction ic p:cE:::tty close to t 11ut, 

bu' y u d::: 1' t really ask for t.1,t. 

-'F. 'T, :;n :,,: I 'n ru::guing, Wh'.:lre the CI1!X of ·h 

ji,ry is ,:l le ~o finr1 that a h::.rinq he 11 "I' 

.:Li. -c•r~4ra c v ,,r •,on-di1crir.1inatory, where that is w1'er 

' (' 

( , ) -.; • t t, 1 t r ' ~o~E.i.; .,:..e r pti e, 

L' ;.;F t .,. r· .. -:. .. ur- l :?• Kr. C e. 

( . . :lJ "'• "l('" ron J. co ~, BSO., 

thu Court: 

'T • ·t • 0 .oun,~ ,, ' tht.1.. the crux o,: tt.e C 

,1.Ci:.. o wt.i~~ Tf •r tr .h .... i.1rv C"O cc:. ,a:!ct Hill's Ji ,> '.i. c.,y t • 

'.l.~e 1 - i: ici'u:: • 7\"1d altl o 1c,h '\ere ,,.~c- tn allo atin o.~ e i)'l i ) 

ir. e ... -, ·nt fl 2 t t'l re wa lC', ev d nee of any E"}:p~•l ion r 11 
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un:i.n, m3mbershj p. 

That fi~einq, 1e subrni~, is amply suppor.te1 in view 

of not cnly the allea<1tic,ns of -?:he complaint, hut Hill's 

attorney's open L1g st-1tel'lent to the jury in which he made it 

perfec-·cly c-l~ar o.- £:?.•rES:.:al <1ccat-1i..;ns that in order to unoer-

stand the -::a l!'0 of. <5.c:ion, :ro1.' 'd havci to understand how the 

0' -r::s·1. .c:-s: Do ynu di~ c;"'ee with that? That that. 

was ,1 c ass r.y? 

ri .. , • c,, . .:. s r.eccc;sary on the. on '.:h • 

0rava nen of it as found hy 

.it •,.,, , r. . _, y < c, ,;c of hirir.CJ hall aiscrimil, t · cn • 

r l. 11~1:e ~Tr. o J -.r elements ir the evi 

" 1t '1, ,..,.L ·, c 1.;,-1 proof "n, qrav, ll'!n of the cau,-;o ,,f i\ction wa. 

,. ( · . ., r: n 'lt ic n. 

" , · r - )h 1·" Bo··<l. , wd 1no~t recently in l1 ,, c.. ;1;, u. 1 .1.-

q , ;t ' <'c I • h • ,itl d _.ith the prohle;,i of w 1 

,,a 0 -F ·nu p ,_ ' 1.tt And t'i '.<CV to li.c 

, t i. "I V 
. 
Tl\iOi.\, d, ls ht. ty{)€ of concluct tha': C 

-t • ... r , ~- ">1 c1 uf. ":$ ·~ l • . . i"' -th~ crux or . 
Jr ... .,, l } ' C :o • C • h kin.' of conduct tr t 

Co ', (,_ '1 ;:, r,ip c.c h..:ern of tte Do rd' J 

if h:\ l F •e ,, .cl; it 1'a 

the :E.•st i, v-i~·i 'l way~ i'>th r 1, is <lI aal)ly p • >\ • 

or <'rguably nrn actca ' r i l V.or' on, w'1ather . ca • 

, 
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:::aiu tna Le "" c .. . 1 tn ccr.upy the field \'.:. t.~ 

resp.~.~t to ~at t~ne o' co.u~ct, So whether ~r cake 

petitioner's tast, or \-!..! t.v.e the t';a1ncn-Lockridge test, 

the question as we see it cha{: has to be answered here is 

whether 01 rot the Coui=i: below was riqht -- and we suhn,it tr, t 

in concl1.:'ing chat taking this case as it was 

tr:L'u und \ ent to tne ju-y. ''."he jui.y was required or could 

hav') ,ad., a judger.ten:. wii:h respect to conduct that is central 

to +-n"' Bot :cd 's conc:;1·n , anci could ha,,e evaluated that 

C'Jll t . i L er·.ntl)" 

me cc,n ,· just interrupt r q?lf:: 

I .J. hr, o 

,. Ct c. lp 'l < '>n PI "cinel v t'le :un • -~ A~ _ ls cf r.alif rria ha 

re ~v 

' .... c Sc l' 

h t "s , , UI" lP st< nd i.t is wnether 

cc 1 tr, s are present, namely, 

0 a,,ec , , n., it .i. 1tentic,nal, was it su ta ( 

l\ni .. J. t~, 'd n..:2 of hirir q hall pract:ce ic m l 

o :i: r'), one t tO th e).ement'l of the tort 

.... Ct 1,..!'.: Ct-.... ~.I e cnx of t 

. ·a ,, n tl' nt •· _ _. lt:> 

\ 0 1·~. n, . +-hi J, y)t 0 ' 

d - .c 
rt' ,.1 : th 



of tile co-i,cct 1.s;.. f~cl-s,r,~l o,.tf>c;tion. l\no you'd ha·,e to 

o:r. 'ac- cc,n la:,r:t ;.:2-rc,, wl.a": th"' proof wns that was 2.d<iuc,d, 

wl•a~ ti:e i'l-.tr.uct'(,tlS ·,£'re ti.at •,ent to the jury. 

-~ 1d ; you :.. ,o~ ,n:: 211 of those things, r suhri ·.1:, 

t',,' l nd the C .liforn ·-" crY..1!:t clrs~if:ied it differnntly. 

5.t wt')' ld ha re • aa '·o b:-i L·eversed under -- unl.:?ss this 

Court i:i ::'" pared to ove1·-;:ulC" a J.on<; history of pre -emption 

~aao."3 ~. at start .•tith Ga .. m n i'1 '59, go throU<Jh P.o,.d n 'ln 

•;;), ,nd c1ln,i.1 t. wi h •,oci,ridg-:! :in •·11. 

:i,a ,.i c"' -rc-e•1"'.l':ic,n is net a mutter c r const5. utior 

,-_! 1c 'pal, 1; 1 o" im~ut.::: -t t:..'::ory :i.ntent, I s.:.bmit 

ot h .n ~1 ~· .1 ·n tti c .<:c, wan: to cve~·rul 

n<- of p·c.1 c11t. 

"l t.~ .. ;'fl "; : lO n ' th:. ct-rtcter~b·tion ,· 

(; J' ) .t ) ,._ >(" • 
. 

0 <. fee>- a] 'JUC'E"t C,Tl, th( r.. rlo 

... ... ?t COil ,:. 'h --'r€: ,ot bo\.n by th' -~U 

f • • i :.c imarily r vo:!. Jir ~' n, r> ... "'l c; c..:,... \Y" -- C: -., ".> .. 
hal 1, '>u. h ..:: dnty ·..,_,-re, "'ntly to .iecide wheth~ r 

+-h ~t' .. tbi p •o r ,1 :; ript •" of ;;t" charact<'r c-f th.,: 

11,~. c01m: r wo'11c, , ay that that in i:-o. loci.c , 

I bel · eve that )' )U"' -- t'1 ; ;: i,; ,m•· i tlerl to -- the " a a 

to a con~i erable 
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llut in this ca•:~ · qo bzyond that c>.n~ gay that it 

is s 11pportecl !,y all of the factors in the record thu-.:. I '1avc, 

OJ ,S' InN: 1-1r. Co ,.c, in reciting a long line of 

1? ? 'lt'I l I u li11d 1 I • :/C to b~ overruled, :r 
n >t · y .J . ,. .. , • . cd !:.'id pre -G,:u.,non cc1--;es of thi 

w r, r ') PW; Pl:..:rncll. l\rc- you Sllq Jes rq 

\.. '~ c.. • G ,.. ) , ... -..-..;f .I, :"':l .1 chat:'qe of dire ,tion? 

·I ' : ,:o, I de- not four hon(,r. I .. inK 1:1. t 

r i t- • 1 r i.r r' !'::?, ; . i\s tnis Cc-urt 

oi C • 0 I ~n 

0 •• J.. , Cl ~h'nk t~er: dI' my .. 
"'.:<.:.,: ., ., .. C. r '1 :,t in 4:h main~ t ··ca."'1? 11cw 

l J r 

-. . ' 1 n • E' ' s prc,ricrved by G rmc 

.. n..,~ -
t " I u ,y '(_ -. : .I. g_ t :"(), ' e 

} 

~u: c,,..•.n : .. r '! / '0(, i <'"C • 

,> . ) I+- 'i IC',; on Gonz, 1 ,;? 

'1R. ( l· : t ,rt l tio C al< . r t i 

th'it t'1e di (, t n ( ,1 e a'lc f:h. C SC i t'i 

';onz le C l t o" ,e I.. !.. ,-.f c t . 1 l:h, \v 

uronqful xpt s n ro t' ' l t • r, - tt ·t- t- .... y I!< 
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, . c, r .. ,~ ,... .,.. .. ) 
' c i en fr.0~ ,111 ior manc1q men .. 

r eJ(..i:.i,;,n.; ... :; ove "·l'lr,tir.ic .ir,r,, heca·1se tdth re&pect t:, 

Part oi: the fie.tel ot" 11r,i ,1-M~Mhe~ relc1tions, ronqress dia 

enter :.t with ':he tlatio,1al T,ahor >,,lat.ions 1'.ct. It did 

so in5ofar « s it involved union con-::rol over the job. It 

at tl,-3 :;arc tin~ -- it p•:,,served frc,m the Board's point of 

•ricw th{_:t i., Pt of 't 1ion r,u:.nner r.~lat:i.ons that involve 

intor.,al i:,1ioi1 aff.iirs. There was a body of state law that 

JOVf" ,_ d t!',1::. Ar.ct Congr.cs, in '47, lef"i: that to state 

·~' ,, . !n ' a, , ith Land• un-G::-iffin, it sought i:o add +-o the 

· c1, hv ::,ro·,- .. 'nq ::•ne ft:aetc.' remedies R ·-

ti' •t • .! I- r''1.t , 1 _. , l ar<'< • Ai:- the •nrne t:i • that i -

( 

, 

"'\.:"1 7 C < 

1e rt • m 

>" : }} 

,f' tee ii l<l 

S< 

,.. , Ct 

"l 

;t - ,t 

.'0<"' .:~,-,c ·•c CJ .:t~uin vall.clf-i:y of pre-ll~p 

I,.~·-.. ,71 c, t l' fi .ld t'1;:;t Wc'S cntr'l tf' t 

l '"' u t 't ~ir, {.-.,,red ut th.a.: tim - t) ,. ·" 

\.. " .. i - · --1 "' • r_ t;us~, whic'1 cr~t te'-' 

de 'fl!,- J-..... vc~y lldtrow iri .!rt: into 

c r... o ... r~ n , l:y <'1 ,..tinn l.ll(c)(li, nu": leic th~ 

. " i.J l . ..;.. ' ..r.:. ':h .c:::spect to th.o rel't •in <- r 

, - ,..or~, r t"ti,\. .; ;_,, Tr..._,. f irr: ~r , 1t to kc , 

• 1 ,. ,1.:.s l . it . "'\''Ol' t A 10 Ta,\)+- , ·'1a ., 

i, ') ti , ;,t ("ll,'" . ' .. \ u - , 

lJ' ' l "C r c. l , C :t 



, • • , 1 · ti i 1k the fc t l j t is 1.~:<'d on a to,:t 

t : , o y n i;i, r • <., 01 n i ah..,- relations t:1 ory only 

com:,0·111dc; ':hi:> dan~ .r :-if in +:e·,ferin.-r wH:h i:he feii~r'll 

1=! <.:a•.1 , ai: lc,rnt the labor relation , 

!-•rinc,.p1 ( h,•; i.,c<.n pp, ied. r·nert? could have h,;en so ,k~ 

'O!"cih~.lity .:it t:'f\r:l s··at., co,~rt might ha\,,., ev«luatel' th, ..• 

hiring hi. l' t • .. h s,:,in - subs·i;antive principle . ,; the 

Boa~ '1 wouJ d hav :J 11 • ,, • 

'l ct '1-1".J.) • h· vc .:, -:.n b, ii enouqh beca11c;e of the 

posr.1h;;.1 :.t,. of co:-1"li-::t in fact findings and con:"icting 

r<'. 

'lsh. ha:J 10 s'l~ n" ;.J.. d ()th h·n W' t. 'i:. the jury woul<l 

mt i., , t .... :.1 J\ C", cs ·b.; ity EX sted :: •m n 

,, I I!'<' ·:. V ·ec" t, jt r. Ol. nc h 1": • e C "· "' 

u '\( V ") ' t I k ti . s th-~ • e 

'-- ... , .. " t · v , t F~ ' . (" ro.t io 0 a ,a, . ,', ,, 

r, q .. 1 ,,,,. l '! 
. ( h !l t.!XC" J..U i'I' '"0 t ul 'I, 

re.:- 1 i: . 'l ou. geoL:: (l(; "'· ' 

{I. t- act ; C("'t r~ n Lr.>< al .157. h d d 0 cc . t 

,:; I= re• 11 , 1'll'l: '?1 l •, C S triE:d on - contrac 

th-,cry i:.f" :. 1't ·, ·? , .. t-1 - J. id,l t i.4 St _n to SCV'"" it. 

MIL co' 7 • ·: C djc. not SflVe t. 1\rc1 I ';:t :;_t, 

.. 
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o 1 tort i:! '! 

c;ur.:-.'l' rem: ¥'ou said at the outset, llr.. Come, th t no 

aspect of cons itttional law is involved here. But sur3lV 

the c-upt. •,1 acy clause .t~· whnt is involved, isn't it? That•. 

,,·hat ~~;;·9: ay!l i'!lvolv9d in iederal pre-ermtion. 

A C• ,, : 'l'ri • i.'l "o . .-rr-ct: . But that :,_g at th? 

b c lA.. l" ' dt. ·d- ch- ~t u .ory q-._e~tion. 

( ,, t 's c nly hccau,;:,e 0 the sup.£.Jnd 

• ;,..1c: ·o l ,.. i -:.n favor of t"1e fede ... " • • --
go l"C t ~f y)U(~ ... d te< mi e>d h SCOp!' of the 

re C , that C .• ect? 

' • : '.A.. at .L= co rect n t 1:he quest~on C• 

n of p .. ••P 101 is a ,tatutory at ... r 

't r e j; r, ui:: Cl w L,i::_nt to Congress, and it 

LS t 1')!'(' nm t on dT a Congrc.Vi r re:.. 

,. 
} 

. : 1 . )1. . t t, ! ;id yo, h• 0 

... f r ~l ' ic n .."1 

f l l :! . e n 

' ' ( t:. ,,, 1 t, . 's 

",. es , l• l o, . ' h e..: i:hn • 
( ( ., . 't C r.c ..:i 0 

unl h . n re a 1 lLO • g he '!l. llJl<' i: 1 ·•ef' • ' 
l, b •iev-2 th·t ro~ r·· is P• p r .tc- ') rI un w . 



C.arrn, r, ar,~ ... ockr 1 e , • • -: c.en, an, ubmit .. hcre'r 

no r 4 eson ~or doing ~o trut's been advanced in this caso, 

the jt.c1gem-n.t belo, eh<Juld be affirr:1ed. 

·l.,. CHIEF JUSTICE nURGE,n •• Thank you , • .,.. Co-e - , ·-· "'·• 

Do yo:i have anything fu,·ther, Mr. Hobart? 

RRBt !' IA.T, 1'\RGUULN'l' OF G. Di\,l\Ji\ HOBAR'1', F.SQ. , 

Cl'~ DLPP.:i,F 'iP THE PETITIONERS 

'-IP. H0llART: Very brie.:ly, your honor. A couple 

of c:-,rr ents ,.er~ c·adc :::hat I think should be of h&ve sor.,e 

.it to e 1. 

'l' -_, 
"' 

., he-• .: tr: ca "' is not pre-empted actuallv. 

' re 1 -c • I ' Gc..nno. . Ga.rmon maae the follo·,·n( 

•n , ' I t ,. r, a.tin .. rerhess for arbitrarv, 

i~ , • 1' ' t. - s i r ' ri qi:oting it verbat:i.m, 

.n oc. . cJ-.·. .- ., . • eluded frcl"I several I 

' . l • .t "'lu~ it is d true and corr"?ct 

raG.i. ... q. 

-~ 1· f, aro:i.• r cy, bad faith, fraudulent, 

' ' " . ,, . ,; ·:shore .::cnauct does not conflict with 

... l C. '\, 0 'It r . tolerahly slight. -

I l'l 1, thE Cuur': will remember that the 

u i l ~, 0 e beca1.,s ha wouldn'~ 

' ; .l d m r 0 pl of men, ~ppar':?ntly - · t 

0 - -1 }' t u St C by an all"r lJycr. The -
u1io ..:lr i !) n .. t"'i<.1 .. ca tvo. .1\Iaurrly 



unf "-· •,.'hft Cut 1 o r e,~nr2r.... 1' 1_ ld, 

G,., to -- qt.· c,kly ·co Gonzales. Well, theY<J.:y 

Grmz.: ,e,; :i r,o gc x~ bc-:::it.se tr.is l_z not an expulsion cc..se. 

!lay ~t pleac;e t,·,is Court, the worst penalty that coula be 

b1prs;&d i.s 11cc t.o !"2}:-,, it a11 exryulsion case. By keeping lr. 

HiJ.l :In tn. u11'on, \:he wisf;: dtct11toria: tYPe tyrant sa~•s, 

! c<1n klc!;:.J:l ~hi.• out of the courta, I car. keep it in the 

NLRe. T ,·> '1' t ..C°f'<') , lr.. I' J.11, I' 11 just knife hi;,, to 011 th 

~" h• •• ~•.,i< al c-f':cct of l!.-rdeman, whlch 1s not 

Pl - >t d ,_, • • '> s, q....,t 1 · .. t · n th'= .1.ose, any C.i r ~er .. "1t 

C 
~- .!}\ i (l , " J t t, '1<1 ll'-! paia 

ti !rct:i.l") r t it'l'., t c J oC"fE:,.. Ct.~. 

I r .-4<.: ;,. t" is wt:af: I wa, c- ,rnp·, -:r- nc 

c1bo, .. _ c = 

Y'•1r 1 o~, t"? t--·ial "£ this car:~, as no-c 

trial ~f t. • b. 'nq ha'• C' Cft,, not t°r lC'<'<.l itie • ~' , . 

• C'I i~.,pc,;.e ...tr,on '"Ir. I i 11 

th1 ... d · · 4 i I'" '"-.,1 tc !:'ho , s im -,ly +.,,c e.-· sy .... 1.scr1,nin, ,.: t>n. ,... .. -, 

is!iuea to th-i ;ury: cric , ,. lid,. tt n lcs t>fe, e, c:r1cl two, 

War th $ L l' I .".at-',_ ~1• e cy -d y a•r •cc. _, ':.'] 'lt '-'9 Srl 't 1"( c \ 



7C 
e:Kpe!" is~ .:,f th l,tion·iJ L, o. ,:elz:ions Board. •lot at 

all. 

QUT'ST.fON: W'iat ;.,11cs V<!re? Didn't you say you 

had to show t•:,o ?levanl: and imple th.ings to the jury? c 1 

:- ov, ,,t,at rule , ai..--e you ta>·inq ahou ? 

lll~. ,CBi\., : T,1<> hir .i Vj ~all rules. They came, n 

::orrn o cl -; , ,. <- • · h 1 ·1;,iinirig ?greener t, admitt~.:' ·. t 

out ohjt:,c ::i o,,. '.:',1 •-· '--'~-:r:'. ~'1 ':he foun of a }.iring hall 

...... !l , .:>rt:, hy t, nn i n , which , even i.n the 

ore& hle t 1 ~s ptrcuani: tv the c-ollective hargaininq 

j_( nt d ·.._ ... es. 1n:'i in them it s ys, yot. 

1".11:e on o c • ;••r:;_ :.. .;::,ry bar is 'ollo~,r.ing the U st '.l'hc: t' 

1h, ic rJ l 

JI t: 
. 

# tr , d th'lt the NT,1US is her"' or 

it-1 r 1e . ' to pro~, t ,., 
" as :l, • I 

h. be m,v be, -rew or qreat, 0 

1 h ') ':h. typ..'? of ;:yr ny. T 

, t ( -~· lI B t f bl ~1" s >. •e • nt t 

.:h- ' ' . , t ') t, .. e \'Y°Olq., • And the l\. - r 

..l - +,_, lJ .. C ·.heir . a. cu~ :irie" 

'-h" L•~~y ' I? C l 'Tl l.j 1 O'"'. 1 ould 'l gge'lt L.l 

~..:>11r honc-.c th t I 'I - "llt t'ln ead rci'1ip of l"lhO 

Yrgan izat ic. •I ill '1 row op 1 :te ! - .. lir. l j 11 

YOUI horor .,., ( 5 t 4 m J.0 l r,eop"' • rhere '~ - , n 
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'!'h · nk you, Y"ui: '1onc-r. 

MR. CHil-'.F ,i'!JSTICF. BURGER: Thank you gentlemen. 

'r'•e case L1 submit:tcd. 

[:Jtr!reupon, at 1:33 o'clock, p.m., the case in the 

abo•re-entitled r.1at.ter was auhmi t·.:ed. J 
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