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o . . r: r) 1 r. c, s - - -
m . c 1 IEl" L tJS'J ICJ; D'mGP.R: l'lc \;ill hea:r: arguments 

next in 75-GJG and 1>72, 'l'e=.sters against United States and 

T. r.11. r: . •DC against United States . 

'i;he Court: 

ilr. Schule:::-, yc-u rnay procee:'I whenever you're ready. 

ORAL 1\RC:Ur1f:N'J.' OF ROilERT D. SCl!tlLFR, J':SQ., 

OH llF.!11\LF OF T r . 11.r. . -oc, INC., PF:TITimmn 

rm. scnur,J;R: !Ir. Chief J istice, and may it nle s 

repr.es~n' '-.r,e ccmr,any in , consolidated case h · ,:-

ir--.rclve<J 1~0 Pet'i. · 0,11,r "nt'.ernational nrot!Jerhood of Tf:a;i, • :i: •• 

r ·e ., ,:, -~liru.rary conll'!\en:::. \·la hav,;. not fi: d 

Reply ; l .. f n tt l. m tts, h9cau,;e o" the :-,ress of tim 

IL .. t: JU i t n r .... J cU y C i ;_ cisrn, 1.e ruce5.ved the brief cf tt,. 

OV :nn I' OJ ,...eml ,: 21 t:, llld . ts Jriginal due date h J 

. .0 8 ' J l r - ,:: ; " .. 
Tf .. ,;Ot X t be 'eves tnat .t is desirable, ve w l 

it iL 'I' 

T 1 • , vo ,., s :; <·a .M aqain. t a nationwir.e t .. ruck n 

l.l t l .. 1 in -- that has 51 terminals 1.:h u 

cc, -· i;; i a •J nl.lll u:--<ler Title VII of te 

I <; ' trc T .. 1 •. 1. 1: ... -nc ana i +-<;; pre C!' C ' 
y j C 'L l io n f:t,(3 .:.s s l. onr,en 0 

C l jol n on l nc . ty . ,pl 'I 

r _r ta nq 



n 

to a con : c 

tion . 

d. r10 

• l ti-\ ffe. ct clivcri na :.io 

:h<1t. o-.ks ,1 the <lffects Clf prior discr11 , -

•rhi.s nuit W<l!I fi cs3 in earl/ 1'171, and as t.'le a.mi.cu 

brief on benal! of the NMCP gro.ip ir Ucates, t.'1rec ,Tustice 

Depart:J.10,,t e.ttorn ye spent a year and a half cleveloping 

evidence . T:1cy w£ c aide,, hy the Post Offic.• in oblaininCT 

cop'es of conn .1anc,. reports ">y T.I.1 .r:.--nc. They recei• • l 

aid from th'3 r;r;oc in tl-\e :form of cornp lai.:-its that had b en . · • 

, +-.t. the ·) ', and t:I ,, r <'CiV• d ca.LI :ro11 the FBI in C'OP{ 

o• er • tr 'l , d c0c1 '1 s : n :.he 1 ,ss 1 'l on cf T. r., 1 • .• • ;, , 

), ' " 1 C' <>v. for ·• , ,:i_ c.ni.nation i' 

C 

'>l • t al .cue '-, i f t'1at t f 

on to th epo 

,- r T !)op ,::mc1"' -.;t:c,rn~ n 

. t . co ,i c,d JVG1:" a thousand 

', ' . 
• . y +-o p >i ... ot,t: the:t this 

l . l l f 11 ' .it tf ·-n~ ' i t' ~:: - tl1e Jus tic.· 

) ti l'"J V . c ~"I.CO s pat:te:t • r r 

0 r d 'lt () V ' 
·ty l 
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Ttc>1, at t.'lo tr.'..al, th~re w s e consent. decreo that. 

took care of the issues of ;Jack pay, •,,nich we think is a very 

significant feature. l\nd i:i regard tc- that, virtually all o..: 

f-.lm persons who were ontitl,3d to back pay i.ccepted the back pe.:1 

and signed :·cleases. The o.-:hor issua tak.:.n care of by ':he 

couser.t dP.crce was the issu.1 of future hiring, and the corrpany 

agreed to hire t1inorit;.es fJr e.11 of its jcb classi!:icetions t 

all termi;u,ls on ,l o!"le-•to-o ~e ratio with r,on-rninoi:i ties. 

Ti;e consent: dec·~e1 specif:i.c6lly left open whc :her tJ'..e,'(' 

wa!l in f,t.-:': diJcl'.'-m'nai'ion by the cor.1pany and the iqent:i.fica-

tion of disc d.m!.n&tees, if any, who were suffering presently 

fro.n the p , +- effer,·ts of d>. icrirnina':icn. 

~t the '::x .-'11 ;;:1" Jv~tic~ ner art11ent submitted a litt:, 

in re r, :>ns t:.J the;; r ... qt ll- ,- the district court, of th~ 

•· <Jc ir1in~ ·e .:o,.. 1 he 1 -:;1, ::ific rolief wa'l souqhc. 

, c i , , 'o lo 1in9 t' e ti:inl, tho di ·tric. co 1 

r ... k: d tJ, r !Xp ,,: 'l t fur , li'lt of all of t 1e 

I f • '1'3 l:i st !; !; UbMi tted i.n JU'>ll o • 

19' . • 

I . ,. - .'1c nt t.o T,O U,a,.; thac lh.t, •rhic: i. 

.>howl" j t1 Arr,' di { hH ·lw n .. m :; C, f eac..11 of the ~nc .viciu "' 

1-ho a~e ia U1 l 1 d < l 0£ ::i y c npl..:iree >tt. ti t)S 

er.nunalr wh re " • 1.r •• •!X t ro d c " r 'l tior.r· • ?id bes i 'l 

e,ach of their nc1m ·• · 'I ~< ·-::: tio-. t 1at tit r SO I 



-- in vir; 1 al r s ··• th i:-el. c-f s '>Ught is transj< r 

a road po:n,.io.1 with niort~f for co~')etitivc status as of 

date th& p3r~on orig'.nally ,~came an vmployee of tho conpnny. 

QUJ:STIOII: Wher.e -- on who.t pa9e of the /\ppen<lix i 

that list? 

MI; . SCi!ULE i: Yoir Honor, t1at is in Voluna I of 

e1e /\ppendix, paq 195, 

QL'EST:CO:l: Thank you. 

l,. SCIIUL!·.n: Th very first person listed tl'e i 

nw-. ;r. P . J1 n.ion, of Hc1f1ard, C~lifo1-nia, tc=inn; 

r. iof ·ou, t for iin is t:o be offered .. ,acancy .:.n a li.n 

dr v r Joh o,, t of 1is cor £"..1}' se·1iority dat •. ~r. 

s n t n s 

l \)T. 1: I b... t,..'n pag 19lr doetn't it? ~r 

n ? 

• " I LI i: f' l'.ll, Your Hor or, < the f' ~at:. 

h t. .he t.:r'al, 

1:. Urt- ·l ur 1, 

: -- 0 p ons fv hore individ 

I 

• 1 r• i 

( s 1 6. 

, u I I \ [! d 

h , h h i 'i l 

e 
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. Ul) 1: C t ic 

SOU<;ht.. \'.~:t li , 
1"' for tom ·.rdiv·du 1 r if w 

t 195, is b:e list submitted tft r 

trial in respJnse to direct r~quest. by the distric-c co 1·: of 

&.11 discriminate .s, class ,,:'ld ind:i.vidLal. 

The di~trict cour~ conducteo a trial on all j~_ues 

liability emd remedy, and ordered relief in the way of :inai 

thP. cc•ripa•1y guilly o~ di:ccriminatic::- hl.lSed upon statistic l 

ev .. dence in tlie te!:r..i.mo11y of t.hose \,ho did t;.:istify at t.'le tri 1. 

plll.'3 deposition testimony. 

Tl e di ·t~:i..::,; cour:; + 'lon awarr'ed relit,£ :i.n the 

st ge, ·,1hi-::h w omhi!'ed w· tt. ,;he liability Gt;uq,"_. to ;h 

ca gori I 0 )il_ , t B nd c. 
'!. lf:" ,,. ¥ 

0 ·;o l l - ·ir, ('f of indi•,id•Ml< . l-o >ia 

bfi I C' i:,c l ho wer_ given awc,.r.c1s 0 

i9 " .. l d,1 c• E' 1i ~,;i~ tu d3 r. tr 
.f , ti\ C t •~L C.i V: . ;. ' g .. .., Act of 1954. 

11 ~, cctb \:or•. t: e so··cc2ll d 1\pperdi C, 

'1 ri-od r f r o·· J. ;_ o.i • city ernploye 0 •o C. 

cj b,~ t·~ir q CO'Tlp t~t:i.v. s ::atus seniori~ 

oi ti, . 'lt l Pl I the pu-ti.cul r ro,d V • " 

cw, n { t I c1,i t- ourt of /\ pea~ 

C ,p ,1y ri m l ' r IJ of tl-i district court, 

Cj it- ir if ll. . wed ha ,ro dino .:>el I . .:: Co t, 

h rg a bj_f :t d , . '. d r.6pl i.n ti-ta Ci~c,it \. ..,, 
ci to i i . t.y ,g 0 .. O'l d ro , 
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end that prco"' >Jl:iou~ l h ... v~ l>ll " sawc. ta i::he rcr.!edy ~ta<Je oi: 

t:10 trial, ru; if the.re w -re 'JOlng to b;, ,nother tria~ 

contemplat:id by th· ,listr:i c: court. 

This :..s deZinitel., not .:he case. Ewrything that w .. 

done in that distr;.ct; court proc:eeding was in the n·ture of 

provL1g oz oispro11inq 21;;.hi U.~, es well as remody. .rl'l 

Cil:cuit Court of 1'.pp • ls 1.:h ?n set i:.sid<:i the l\ppondix A, 1d 

C lists and the rotative ~waa:-ds of seniority, ai1d indic,:.::cd, 

in line w5.th previous chcis ons that all l:he city employees who 

were on the l\,>pend·~x C lis~ were to be -- and the other list '1 

well wece t.o be consid1;rf\d mid to !: ? given full coinpetici 

seniori'ty vi,on trans '.:or t" the road. 

In our view, +-.hC'I < ircui t Cou.:t urrod se:do•1s ly i 

scv ral ro. ec ,;..s .• nd '·h r:.ew of tl!e ;overnment is not. no 1d 

• 

-:if 

il'.JP., IO.,: • .2on vo 1 pro_. !'1 t>tere, I •.var t to 

h cou t J~ ~,peals lraer, t'lat th 

l 0'1 J l 1:h t z )r. .ori ty 1ni<1h t. h 'v'C 

th beg." r.i q o ' '-' i;-lc.y n might l-tave en dat:d t.'le c!n t:. 

of t..'lo Civi !lights }Ir,<: of · 964? 

1'11l. ~,Cl!lJLEl : Tit ... · vou , ,G m ;he --

{ltJl;.S"'IO I: Let' £ y s 111£' c. , II IS I i r <i :..n 19 'l , 

wa~ gJ.von r·on ority •, ginn·rg wit:h l<l6l? 

IIR. SCJIUJ , ,: 'r,1 t i corr C :. ll.ll; f'..i 1 s 11 r 



aneedate the --

QUESTIOU: Is tl1dt issue still in the case? 

rm. SCHULER: Yes, I bel.i.eVE it is , Your llonox-. ~IC 

take the -- because we take tho vie~: that the -- even i ': we 

assume, a%guendo, liability, that the proper remedy is ~o 

reinstate the district court decision which would limit the 

amount of seniori.ty 

OUF.STIOr!: To the affective date of ·the Act. 

;.r:. SCl!ULP.R: 

OUEST!C':: Ha:x:i171U n. 

lH. SCIIUU:R: Fo~ one cla:;~, a~d to l~ter tla~.s fc 

tho two ot'le\: classe,;, on i\·,p~naic:es B and c, 

Otm~ TIC,/: ilid th•3 Court ot' App Jals, in according 

sen· ori t:y, incL1d ... b iddin9 ma layoff rights as n,qu'ls U,d bv 

hP. qovern nt? 

f< . 8C' IDLE~: • cs, it did, Y:>ur Honor, '!'hey .... it . ~· X rtl a tr. go Crl1~".l 1+- h d request-?d, basE.d upon prio~ 

c'- • iO'l :r C l J h ..s .l!!<r vs. P.qad 1~, tho so-cal o" 

1· ic '• on d ' ' (J: t r.io ::: ". 
'c TIO I: S? th, ;: nt:s to ~h t I. ,;cme tim_ 

b g? 

IR. scnu i:; : ! 0, i Jo.s rec a,ncuut i:o l,• pi <]' 

lo r, ,, • ! r 

)lJB T OU: .i..'1,o h .. , b 

·m. SCll'J H: Thc:r: h tu b a vac Cf 
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i.}lil,<;T· u~ : ,Ugl t;. 

MR. SCl!liLE ,: ~- b,f:ora a pn1son undor the Fi f ;h 

Circuit viet• can rnov~ in 1dth qualification data senior_ty. 

QUES'1'ION: Right. 

MR. SCHULER: '1110 thing I do want to emphasize is tha 

we believe that liability must be pro,1en in a case such as t.'1i-i, 

no; just th:roug•~ st'"'tisticc. We believe that your decision in 

McDonnell_Q£!.19las indicai:es that statistics are merely helpful. 

And ""hat the legislative purpose is not for racial balance but. 

sim;,ly n•:mdiscriminatory hi"d.ng after J.965. 

,1 hc:ve poin·ood, t;!,roughout our brief, to the 

stntistic3 t!- at wil' ,;tow t:1<1t, b:r the government, that t'1erc 

", r.Ec • implf f o m.:.ny ~cop le iti -::ertain jobs as of llarch of 

'971. \ e b 'i vo the · u-.-den wus en th(. government to :c:no~ ,:: 

, ,p 1"80 /J' 

r~ ···~'> , 

"c-rirnin,it 

" t". I 

1171. Hew nany open.:.ngs were tll ,. 

f' llc-d, nd were thc..r fillo jn 

or d".:, c i.rrinatory ~anner? 

·hat pro,f w .... r,.- r1•t in. I will not go into all 

our co,J - i e ti ..: cs, bu we beli3ve that we showerl t 

~• tl:ai--:ir i l d 'C iin in b 1sines::< and in job openings '.-o 1 

?.JU) G l'l 11 ·,;, oy<:. fro,1 1967 to 1972, and yet the 

1· 'a...io ol' nin .,_ ti\!?& w•r t -"rore 7 pet"-::en i; in 1967 tu lC 

0 ,:ce t in •9 1, < toa y .he.-e are lo perc n· ll"ir o,..i 

1 p y .co:t 1 C.r. ' ~11-t .. ,. • 

' 
o,, d n of iaJJ -11ty w. Ld ' 



tnll.!ls.:. ve b, U C'i. t Co -, d o I e i zup;>ort of th 

statis tiC!ll evict nee. 

Tv enty-on toi..1llin,.la· were, invol1,ed. ;\t 11 tci:,nin l 

t:h~ro W& n.:, evidenc3 at l '.l, by 1111y 1-.itn:?ss. At ten 1rrrJ.n 

th,lro wera dcmosit.iors of 34 witneuse~, and they I ere mo~tly 

four pl.t.cl?. ·: Atlo.nt: , N...shville, 11e>mt r is bJld the b,o Lo 

Jl.:1geles brmin ls. 

QUJ,5TI0N: Mr. S-::'.1u:ier, on this point you are 

challangi,1g the find·ngs of ti1e dist-:ict court as well as of 

the Court of A~peals, is that right? 

i R. SCill'Lil~: "'I ·I; is correct, lour Honor.. 

'1ll'LfTI : : 

concd'•J •er 

. : 

r 

Cl 

t 

hypo 

nr 

th t 

-· ,1 ' J.~ -

1it;i, ! 

l 

1 

,ple ly . 

tic::; r 

r 

"It 'Iv 

• i·i C (. 

196'.i s 

.i. t l ll 

0 

C 

: 

y 

j_ 

Lo'<-. d l'.Zk, Mr. '>chuler: Yau a;, 

t;cs l:irior,;;, l ev id:? lee. Your case, 

. y ur 1 t· tical evidence. 

~: l C" Lr c ., Yo r l'ono • 

tc t.,.. 1 ev nee r,o or ' 
r-\lt Vt th. CO\Ut h r Cl 

0 stat:· sties !l l" • 

.ti L of u; ; econ<lly, 

JO • for t'le C 
. _o • 

in t, 0 't r e id nee, 

C y u 'o t, it's C. ibl 

t , j b n ri hi 

u l < 1 ~orce l 7!, 

b t l 
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whatever of • viol t'on of th '64 Ac • 

llR. SCl!ULt~: Thut is our reaso,1, ono of our nain 

reasore, for saying that th3 statistic.al evidence was d,1ficient. 

in addition to t.1-io o :her things . 

There was one man that w1a1 indicated, a man narn~d 

Stinson , who had in £act ;:,plli'?d in San Francisco, and ';her>. 

we:-:-a no op~ning"l af'• ~r. his time of application until the tim 

of the tri.11. 

The tirr.~ I hud re3er.red for direct comments iu up. 

In '·hie p:ro c c.ir,g r m rC'soning fi·11e minutea fo~· rebu;:tal , 

Theuk you . 

HF. CHIEJ' 1US'IIC:C DURGBR: Very well, Mr. Schue.er. 

Mr. ,..,"~3 ls . 

0" ', llR; JI "T l)F' L. N D. HELLS. JR. , ESQ. , 

ON ilE lwF OF !ll'l'ERNIITIONAL 13.,0TllI'llliOOD OF 

'I \MS-I'ERS, PF.l'IT10UER 

l ,., .. . ·i f Ju.st:i if the Court pl· , · 

,. t X {Jr,. u1, nas be•n !"ound tot, V(. viol 

it .. II 0- c-i·::; lish~ ct )Y 3.1.ly th ante • I 

nf-:>rc of C-:0~ ,: .. \ b, gcli 1ing contr t, wh' 

,v· d. :l ·i i I r ht;;; l<'YOO& repre Cl' d by t! (. l. 

Th '.'It evi ~ce, •or is tl-ier any 

nte'ltjon, > ':o :,, !.'.•l E .I ·u1 ct by ..he l' am-: • • 

w to ad ss my lf to two attox in thic 

a~urruJllt, Qn i th X . · iol ti.OJI. i'l '30 far To 
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co 1c rnac< ,ec · 11 'fl)J (<.), ich pr.ovision of tr 

st1t,1-.:e which d-f:n a u:-5.~n unl .. ,.•fu activity. We say the 

is not. 

I then wan-1; to addross Myself to the ques l:ion ot 

proper re:nady if the e.riploy'lr has ii1dcad violated the J'.cl'. 

I want to pui: it in contex··. Unions don• t hire 

people; ero•,loyere eo. Tre :Zederal 1,u, for some ti.me, ha, 

res~ricted unions with respect ~o hiring halls, et cetera . 

Lost of T. X.11.E . -nc operations Et::e in ri;ht-to•·work Sta:.:", 

1·.har the-c::; i. jus·i.. fli::t I r:ihib:.tion cgai.nst the •nion :1Jing 

an: 1-hing II tr 1· spect . o t:'.c.!.ng or allocation of r,p'.oy, • 

.n loc ; .r·, Ue . 
• 0 - 's • 

011 r w··o is .. if' r•plc-y _., .... He 1119 l80C road Ix 

<>n n t .. ,, .260 citf ~· op .. a, 5ock•'l.en; hostl 

·i dri \< ci "( • 00 Jf 1use 2600 tho ar ii:h :.,1 

0 'I- i· h · ·r i• <J 'Im ric ·- I'll call them brO\in in 

rql' .1 t. 

f' 0 ... ell nJw, :.~ t rr.~ t')ac·~ up ·jur 

{; 'l • d n bell 1. 

, s v.4t p , t.y Wll of s·:: tiHtic t at h 

t O • ible . <'1' i.1 1ly as 0- t e time J- t.he ' 
\ ' r U"l t:i 1971, L C, 

r I • 
( : I '1 y r l: to r.'I 
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f eral l.?.1•: \ nt, put"1~H asid Sec:;1 n ).9('1, i:-r:i.or to l9LI, 

were ... hey? 

tH. :,)ELLS: 2r'i.•lr to 1964, of course, they cou1c. nc. 

hav.:i viol3.tcd the Act, 1·•h5.c.1 was --

QUEST10N: It might have been morally horribl ir 

sorra p;3ople'a 0~1inion, but thoy were certainly not: illoqal, 

we::>'! they? 

•m. WELLS: l\nd t:hi.s, of course, is not a 1981 case. 

1:nd they wcl·;,, not i:i.laga1. 

QUESTIO~T: Right. 

1-m. HELLS: Th-:y •.1ere bad from :i. moral point of 

vic;w. cari;ain1.y, and they w,rc b.;ct fl:cm t'le po.i.nt of vie, cf 

tho tbeoxy c • tnic. s • .t.ui.-:c, 

l 

I" C t. f l~ .. p·•scf. JE 1 6~ ,l'L i 

f' C UV1 ' .~ s, 1h n it l t ,a eff· •t-iv·. Ar l 

t t . (' J . t 

do 't. lt - n l . s 
0 j ud,;. 'll t: .. rn. 

. - : 

S'J p Jpl . in-:'i 

11.g ii -;;; out uf 

p("l.i! >S a l'tt;vl • ... 

th ';j? 

d li · c11 ;o th.; ··a1-istics, the. o were he 

i • , ci a d t;;:, lla~2' o -n ,d.t.crimin tc c' 

JO of t! e trin:, city pcunle: ,d 

Th y II 't'3 ll Ln l city 



"IR. i·IELl c : e~, 'l .- they were. 

QUESTtON: Ves. 

MR. WEL•,&: Sornc, nay have been in the m':!ch=ic-,:,; unit., 

but 8.i;: le.,st they workeu in the city znd they didn't wo·:.t on 

tho roi,-.C:, ancl ther were very few peopla who did worl:. c.·1 t.'1 

road. 

Nrnr, -·· 

QUESTYON: "e~, t 1 re were very few minority p o. • , 

if any, who w..,.-=< d on the :n> d, is ••·hct you mean? 

t ,R. L /, : Ttu:: ... ' & correct . 

'Jt !l'.T ro?n Y s . 

m. I LLt: r1t r . .,, r t;,,10 er t~ree, but. a mini!!' l 

l!UllO t • 

C UI- c-TIO 1: '{ s. 

re h ' 'l'f . u ./0' j t tel:.. us ha l t;lai,, s of 

l J r .; 01, • • y r vi ? 

• F 1 , C .in e' X fe re to tl-t e GI 0 

i 

• ON; Y( • 

• • t • • :,_t uf s ..o 

p J .. C C 1 . c' di . 
C'Y' • rtt •s • 

nd ts t t . r't:t F who y <:l 

cl s diE' • 1' i. ,.. ,. V :C t cl r , • 

th in, m C l w r r t' ,,. i p ct' f h' 

and ~ob al ,.. <) ' , u l . , a .. rule 0 



' 

1 
ev ry one o 

1:.1 cks nd bro r •,, and th iy a11 

we·:a victim.:; of dic;crimir,at·.on, 

QUESTION: And they we1.'e all, even in the govenune t' 

vi ow, they ,·•ere all cmploye3s of this emplcyer, weren' they? 

MR, WELLS: Yes, 

Ql'I:S'l'ION: None of them was there's no plaintiff 

hc,r"' ·,1ho cl..im diucr·.1~inati )n in that tha 1 were not hired t 

all, are r.:,ere? 

l'R, WELLS: 

talk · ng abo t p !li ti 

Yn this c.:.ze, a.-. this stage, we' :n: 

~=.1 "orees and n<>t about --

\ r;s~..:ON: .i\.nd .:ll or them ar.:1 m~ployees of t-.h"s 

d fenJaat e oy r? 

l' ·h p ri~:5. ·om 19 ,5 on was a period of norg r 
of SC' 3 .. of 'l g t 1 ;oer Cf o er fr!ight lines, T.I.l • .-,, ..... ;.., 

ccminq .,, ... I:> li le 0 dO'.,n ··.n. .ll Xi:U:. to a big one c.'l • 
n t:1.01 I e. e.y ero tiik·ng on other p ople.'., r t 
f•" .. . I p . ' pi. y) s. And 50 .t wa- not p r.oc1 

ii' f I : C. ;\ ,at r o' ... acf;, the numb r o 

\ I Oll i ere mo ci g '.nto t:Ls nati 

n. 

< t!l ILl n I\: 'l ( . i -~• att r: 

0 s « p rce ge Of mil iti > ' 
.. ioc. s t ·r·y ro 0 ncti. .:,f 1, 

g disp, t frc llf .,... ,. r:I j 



t:he Act 

O'JESTION • A t.i ~rner r rcentag .. c,n tu . road? 

M~. vii:;Lts: i\ n ry li tt-.le higher percentaga o 1 th 

road, ver.1 fc,1 pc;,ople 

QUBSTLON1 So it didr. ' t affect that at all. 

7 

MR. WELLS: -- only three o:- four poop le, Mr, Justi 

Ma~shall; Vtery fa,,;. 

Bu;. they Pr :n't hiring on i.he road than, as f r as 

thi.s record show"'. 

Qt'ES·;.'I0:-1: l :,t · n aJ 1 of this pt!riod you' re tal:<: 1c, 

about, that nu:no&l" did."l.' t i 1cra..ise? 

IIR, ; 'LLS, Pc .. h nE' two o;; t1ro , b':.le rn.-l.n' rnal .y. 

t 'l p vt w, th y 1•· :i: 't !lir' ng, anc. tb..i 

l p.: p r to ··•· re 111.iros th t h · rin r 

j pl C' Ill t n '• ;:, Cl •. , tory. 1''ld their t" , . 

.:, 't £,'O : r • 

,.. 1 w ga3 .. it th t b c ,g:cc,und, ".:c-r- ' Cc, 

to :c 1d wh r' nt b"low. 

d St.ri '- C<'l Yo • did wha•· ,re llld t d ic, .ll 

p p r .,..,p m. lt u:C'.\ 0 m'e agr e 1dtt, sorr o"' 

• 'fe l I eel t 'n : vid1.1 i.. ar ... i 1 > found th t (I 

ttpa ere h ,,. t't; ' of c1'. r . in tio1 • He fo•md t'1.at -:, 

iivo othG 1 l ob b:..y t' imil j gairu:: t, lu ho C 

b a:i. \. I b ,; th :0 a }"t o. c!1 n•i"c tic 

q 'n ve m om 1 f., u 1 ... .. 

r 



1 

! un<l at :i." or E>igh 

disc:rirnind d g<'ins .• ar.c:. 10 found, 

f t:h rn j•.15 flat w I n t 

t::> th three or four 

hm1, rad others: th t there was no h\ri.cenca at all that tb y 

we·:e ths victims of di, cr5mh "ilon. 

Now, h1, d'-i f:'...n<l t.'tat the stati:;tics and the JO 

p<!ople that h~ h-u .:oand oui: oF 6,000 who wera discrirnin .t d 

gai-s1; did amom1t. a p tt..rn of pi:actice .• and tho emplo 

as Hr. Schuler has inclicate.i, h,:d ent-.ercd into a consen; 

decree ,1hi.ch ..ook cam of t1eir back pay r.>bligation and which 

pr,ivic.ed f r futur iajunct:.ion o.nd prcvided for hiring on 

qt >ta b;,sis, 50/:,C, md tha.; :teft for i:.he district; court' 'l 

C ,:inat'.on: ,rho re the victims 0 th.c discrimin.:itior., 

what .,; ;; El ... ~m .<fy? 

, nd h i.O\' d. d' l1a indici::t . d, there wer 

~o- -)1 "l', m [ ',..: ci'y to ro d, he gavu 

1i ritv C c .. U ci s ..,f tl he • ~rt1 re"·r. 

'l lll r J 
, . 1 po ibly cis ci.·:m n t.c•,1 'J .. -

' ) (, s r iot'i ty. w· h ... · p ct t 

gro 1 t r ro evid nee 0 c,i C ni 

h a "iT." C y l&9': icu C n <JO 0 

wi h h' p· 0 50/SO ha1i~. t th I 

ec. • I I :'I i \' 'en " f' . d, 1 -- C 

d ,pee_ (. our hunure p 0 

0 0 t:11 0 l d o.;: ... - pe,,p .. e. 

• C-7: h d' 1. I w I !;.li ·.nk I ere i 

I 



la::. · nst 1 , 

QU .. STI\; 

m0an ahead of any n 

. d fo 

You 1 id ".:he 

hb·:.ng? 

of other p ople", 

i',n. WELLS: No. 1n h:s ..meidrnent, Mr. Justice B 

he S,3id "ahead of. th, whi-i:e ~ity people". 

QllE5TION: Is .c, 

MR. 11.;;LLS: 

nut we aet 

d I e tr>ink thi. &-'> erro:,:-. 

d c urt of 1'ppeals. They jett.i 

th"s apprv ch of in v· u,! discri ·net.ion . ThP-y said th 

t"sti .3 l 

tr d a 

th r o:r.ig 

ifur 

l 

, 

• l 

r , 

.ix: dual findings h re amounts to 

·•Jd tloy dor't understai1d tr-at, 

ial:.ili ,:f and darn qe oth be)ow. 

Co rt of A p ls ·ome id a tha 

, 1ct, if you ••il' · o 

f o 'c t av -ryt:!> • g n 

-. & • ot 1-)i furc t1! :1. 

•t 1 If 

' 
t • 

l 

f ' 

I 1' 

( 

s ys a pat 

iori ty "'I t , whict 

d 

ryb er 

nd 

01..;1 01, 

··1 l c ,o 

>i. cru• i i a. 

• ore • 

r 

l • i .. ., 

0 , 

n 

1 

"l. 

t 



a ' , • 0 ' . e r b ' 
far, un r :h "oi. - o l P 's? 

MR. W:.:.I,LS: Unck • ..: th Court. of Appeals, if a man 

be,,.:mo the city ma..t in 1950, 

QUESTION: Y !l? 

MR. WELLS: i,e would hav 1950 road senio ity, 

rutd while he ould g~ to 

(ll,U,TIO!I: I cc3, Effecti\e as of the dat;e h 

actu«lly -- that: the e wu- a vacancy en t'ie -·· 

ro , 

of 

111. 

that' 

rt 

l 

p) i 

' , . 

• 

• 

• 

C 

l 

• E•,LS: 'I would go to the ne"t vac ncy o. 

rr • Bi..., .. 1 n wr ;1 y U 3 t th t in th 

, . .u r "P ior <Jrabs C\, :ry ix 10 • 

d ':,(; 0 ti", "0) 0 ,he ro ) . '3i:,. .... 

• 

-·· \ r 0 

• l a 

Co• rt of :\pp , 

, ·t hew C I • 

r - t :1' 31) th lC di 

g > n l · 11ln t d aq ns t 

t di trict C'OU:tt's 

: 11 c; r, th di~ tr.:. • t o• r s ci 

) g 

1. el 

C 

l 

1 

• 



:>l 

the:r 11a3 scr; d fini · 0,1 of he.: th scniori cy would st 1. t, 

and oidn' t go clear '.le'< t.o tl-,e firs l: tini.:l he 11ent to l:h c-i 

QtJI:STXON: Ho wen· back to ' 65, did he? 

MP.. WELLS: 0,1ly to '65, 

QtlESTION: Por the JO; for the 30? 

• 

MR. WELLS: l'es 1 3i.r* Well, tnen hg went to s -;:i c. 

dates , depending on Wh6t i::hey showed in thoae periods. 

QUESTIOI,: But r.o farther b:-ck than '65? 

f!R . WELLS: That;' s correct. 

OUI'-'>T!ON: An.cl. th! probable 011es back to '71 or 

Hr.. ,1ELL": res, .:iir. That's correct. 

r th i,. · . :".'go gr :;•ip --

t TIOH: 'l'.l l, h :.w ,bcut this large g~:oup tildt WO 

0 

th h ve? 

~·r. ..,I - r , ·r ' J ·a !1a\ie nio .. icy ....... 

OU:/" ~ION: ·[ ' t . t!l? 

t,R, . ~L C' ; _,. 1 f i:he d t.3 t::, y wen ir 0 ·-
o .;.nto 

Q ST.1.0 • I Cl!, 

llh. WFL ,S: !..'u.. , C"C> • . r 'lo::'· d h'tr 

9 \'lg in. 

~l/E-,T ON: 

ju~t ,aid all of tn 

The. l e Court -,f ppe ls, ill ef 't 

re. ,jrg o h v :;.1 · <Jm e ior 

, 



MR. ,.r:; IS: That's corr ct. Tl ere• 3 a 

QUESTION; M:i:. Halls, is tlH:t right? 

22 

Isn't it --

QU~STION: Th~ principle, th~ rule would be the sane. 

MR. WELLS: The principle t11ot they indicated lras th t 

what the district court had done in fccusing on individuals 

was an erro:r.; t:hat: once you fincl, in • pattern and p=ac~ice 

cano, tha~ <-h ro h ... 0, been a pel:t:.1'rn nd pract-.icc of dis,:ri.Tfi 

tion, th.::n vcrybody is c1 victim. It has to go back to~ e 

di9t:rict ccu1:t-. t.o f:5.nd out 11hcn the pc:rticular •.rictims , re 

Now, -,e say r obody is a victim 1.,-:til he prcv I the ·-

PP- 1 v:t 

op ning? 

ou1:.3 rr.01-1: 

r 

Yes, ~ut who gets -- under ~he Court o~ 

first crack ai;. the first 

• W"L s: I u- :i•~t: 1" ure they are clear abou. th 

1' C ';h Y' di ... l"O- w· th the l'-, B and C "'ists, ar. 

t 

nr s r ,. : \'f:"1, \-,ou· dn: t ;.... t aep n, on the 

. ,~ J --"i 'l going t na g nae 

C G ,r 0' i • 

iIO, : ,vou (. ;h t d"'pE<l"lC:: on their t it s 

ur yo t 

• ., , : e Coi:.rt cf p ls 

w ,, , :>rk I ill. • t <· io i .. ,t th t ... y ' 
ci+;y, pror d on y y w q alifi-od. 
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QLES'i.'ION• unt' •• · nc'l tha 3i:t 11ho CJC - ;J the 

who occup:i.£3 tt...i fix Jt pcsi t:·.ons thut op::·1 up? 

MR, WELLS: The Co c1:r.t of hppc-als did."1' t tell us that, 

Now, we have seen --

QtJESTION: Hr. hells, before you go on, could you 

just c1:.1.rify soma·thing fer rne? Even undar the Court of l"ppe J.s 

approaci1, it.' s necess aey to ma•:e ind.i. v idua.l determinutions .!!'. 

to qualification:::. is that it? 

:,m. WELLS: Only that, yes, Your Honor. 

Qti:;~TION: And they may bh di.fferent dates,_ of 

cour:oe. :i:t C>uld b1;. diffon.::-t gr:n;ps fo:c different ··-

,~ • ~:.,Le: 'cs. 

'· • ' ·:, . I .:10'>'.' ·h ,u Jtcict court: 10naly~ i , 
I ;:;.; t. ··o C l i r(.t '.l b .. twe n L1e :WO as be t I c:.:nn 

t j 

h 

,; an H li 

J . a· .. t. ct c.o .1-:t >:,, .i -d to dete>"l1ti 

, -m l11divi.dt, w s a "vi~t.'-lil "? Was ;_t wh tr 1 

u, ~r w~, th r~ o. c oche'>'.' test? 

I LL•: H · dr,' t t lk tn terms of his t:£,s , 

- ·on' 1." • ·;c>eJ 1 'l •~ ou ., ;:r pt 1c; Y u m ,y deri v.i ti- ,.n fr ,,1 h 

l . finr!i ' i re3 ct to each 1:, .. 'l "'aon. I e had 

,c tl 1 ' 1 t,c 5 r ' aop.i~ntion, or that 

} i r EEC .,;t r <. , or I .; s ,rr-bo61 had 

.~ 't - il C I:. , uc. ... r 

to m }, ,-! n d h \d •e n t'""L t t 

C ' 1 'c <JO <l~ ti, 
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II hi sp .ific v·< rc .,_; t t, whi~h he J d 

to the e.;,dinq:; Wlc. 1a did rhut )' ou ·c ulc e;,pcct a chc.n,~ :1cr 

to do, ha taa-a ti· at 

QUESTION: 1:eJ.l.., :i.'!ct rr.e ch nge the question :jw:t 

little bit, ;;..'ld then, I cio,1't: me,m to interrupt, but .... 

P!"·.. •· -eLLS: Sure. 

Ql/1,;:,·.::ION: You <ii ;.1gree with t.l-ie court of Ai,pa. 

approach of qu~lificatior,,. whet do yo-.. say is the correci;; t 

of whether .m individual sh;)u·• d get relief? 

Mn. ff"':LLS: I t:h;. ,k that the t!st is forty years o F 

ElX!_">atir-11c0 under th Labo)(' \ct, which this Court has sa·.cl is 

tho mod'll o whic.11 'l •• lf) vi:·: was d:--aftsd. I thi...k anyLody 

who is 7o·~ng t.c, ho • :m cpµ licat.io i or so:n~ c>ptio 1 t-.o C' 1 n 

the rca:1, 

,u 

"'l L 'l 't),'I: '1 

' cl 

'lp .-..i fie in 14 "t.i r o-

b tJ1,-,ru, ,..l'lo gc 'ng ·.:o show . ,. , . 
• .... c:.. \ i~ gu" q tn IOI~ :h • J-,.-
l c 

, 

i .ta i ,~ e 3 !> ·k 1 r<. ,<-< of 

·) •Jd it be ..:o:i: ..,ct +-.o 

I j ic w J, a .. if",; t.icn, 

CL'· • a O'l fo C T,(> PP 

"?. 'E .. ,T. ): y,..,, .. na-~1. A a mat ·r of ~at. ., 

c..' l , inq 't 11. 

or ,h.t f ,.ty y_ w ... r :i-r ·iE-1< 

inc.,r tod. 

'."ld 1: che NI RB h s 

' ' liqh 1"J hi ~c l - . i • -1:h ,•-,u.rt. > 1 r, 

i 

• 



l d th r •~ r ly ar,t g t to i my C 0 

Thic un · on didr. ' t clo a thir.<:; but enter into 

seniorit'J syst.tMl which tho gova:i.."Jl:nent now concedes i'l 11 bon 

fide .system. 

,;- tllke 30 er 0 ">a fl in Otr b •;;.ef showing h. i 

bon fid , he, it pc.d, so .j; • \nd wa he., 

e· "'ryboay r •s !l h..ir.L fia S&i1:loi.ity sy ~:,i, ell t:: 

iesu "3: ·o it .. i;,: ' 'pply bona £ice sy~t- h 

wh n th.! fl FJ y .,;: r "f you fine. that ti>c C'l",ployer e ,~age i 

pattc1.-n 

01' . , w l lyzc i j• t ow ys: . ay, • • 

t.h p I • • C I ivab Y: there m l:e prob . 
19 u '., t, 'I, ti t.Gxy th· t th".s Court 

• in p ---y' :ty cle that the s . . 
I CC) 11 V get: n th •'- t~ ' 

U::tl 1 t 1 : ( '·• 'l J'C • <, • 

' C l J y a , .., 

Co \:, • th J. 1'0 l' 

. , c.. ')' . s y : < 

l [ "> ., -C • w 

pl. tio • 

s y u 

a 1: t::1 ;.i A • 

u n F '3 , V r 



, d ·y a x :h(. Jlc ~a, effective, ho 

wa:1 -ced to <JO c,n t1' road C'Ould cro on the roz.d and ::..'lit s • niori ty 

system did not step nim, l,l l h had to do was ask , And f_f he 

didn ' t: get it, and if ho could m«ke t:Po ~howi11gs that wot. ld b _ 

,:eq11..i. red under the cri t3ri a th at I' va adv!!rted to, if ho 

doesn ' t g ? i: it, ht-, h~$ Ai·ticle 38 in his contract which qives 

him a griev,nc:i +;hen, a contract rernflcy; if he doesn ' t :Uk tt 

he ' s got che rerne<ly .~h=. ch t,1is Court g av<! in Franks, to qo on 

that road a1 y tim£. 

1';()\ .- it'" iJ. -·· 

! • E,.,""r.o: 

TPero ha~ to be a vacancy, doc~n' t t' e 

ITc:11, I c.:. C"onc~ive of a r:ituat.i,:m 

"lhn re t-he ·: ' r. a CJ ·o of a discrir:iin'ltim , 

11 ".'t' t', i • .- , i , ot ,, n ha"· to b . vacancy. I woul~ go 

ea·. 1\1.thou th. wu--t.s r Jl .- 1:..y, , thi"lk, h.,.·;c propex:-lv -

) 

qu 

l 'S i.OI • vo,1 1e.n hi.!\ coulu i>Jmp someone out~ 

t c·.: f, 

:t wo·•ld l; !,arc' .:o:r m t.o ~, 1 

br..; I ccn "J'l urno a - tatc o: f<1c-ts v he a t. , 
do " t, 11' .: the f _,w t. was bu np.:.ng c t was re ... ly 

. t .. t (' 1 

, r r rr-1l.'l· '! urdec£:t nd it, you'v go 

, 
') ol n .p ,, takE> 0 

c- )U"l t. of r t C -;01, 10~·£,. J 

\ l , r • •1 . l, Pha ie,r'_ty ._.., tld h t 

t : ? No ? 

I 



!,c ' nioxi y .. ,.it· 

,,,ould hllVI? h r,, !tad t..'1 - b' ll nc, unJ. '·lfl•l diiccriru.n. tl 11., 

[sic 
"a,,, if hE- -JYi)h . .:ic'! on Janua'i 4b, of '65, he •1otld 

take that, ;,t :such tir.~ as there was .. va.cru1cy t:heroaftor, 

wicllin a period of time, If there waf' a vacancy and if therG 

we:ce the other cri ':eriP sbown. 

I 1 r1 .;.orry, my tir.n h,m gotten a,;ay :i:ro:"I me; I w 1t 

t.o reserv~ some tir-.s for renuttal, if I may . 

Hr,. Ch.U F J'JSTIC'E BURGER: Very W-311, Mr. w ;;.•,i. 
Mr, Wall c., 

•'Ri'L I\ lGi.Jl!EN'l' 0"' IM REl!Ct~ G, •iALLJ\.CE, ESQ.,. 

• W I . : I : , C 1, _. [ . 0\1!: t.i c , cm 1 muy l t , 

th C'C'•1rt: 

l,,"'" x .. :n t 

th Uni t:cd St; t , l.1 pl ,y .. nt Op'>ortunity Cc, :. • 

'I_. on in .;'1i • • , a 1d i ·, 1 com~ nicn c ..sn zo 'le. 1,.-Ja ·rl ,; 

t.1 Podriq 2 c __ , _, . '"' £!: l:, i O rc,>r£ J 1t t:1c rr>at 1rc v 

of oth t1<c Pep~ l ,,n oy,£> Oi;por L•ni t.y Comnit"s10JJ ar d th 

::, a1:: 11 >,; wf d lSti 

T 'i ~h apo.i.094 , ,;, t'h .... C, ll: and ;IJ t.u p .rt·_ 

i&l tha": it ..... ")Ck "c .. .. . t: ci1, ill liq,1!; of Jt : 0 h < 

Sp /1S ' 1 i it.• tu i:ri\ a ~:i~< p ;it.on. Dut. ,1r. h '-

I.> n ½l .. .. u ifif br' rer • 
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,1h. Cl It::~ "TS, lCh "URGER: f I· r. Schuler wishes to 

file a Reply Uri-~f, ,·o wi.Jl leave that entirely up to h:'.m. 

We h;:.vo no ol:-jection. 

MR. CIIIJ:;F Jl.iS'l'ICB DtJRGF.R: llut he has that leave. 

MR. i·IALLl\CE : The pctition~rs have filsd 

QlJESTIOU: Yc,u are pc:1.•·ci~n in t.his case ancl ;,-; 

p.:~rties t.o the ne:-tt compodon case. 

!m. 111,LLJ\C i: Th at is co1·rect, Y~ur Honor, but t:he 

Equi:-l F.":lployl"i::nt 'lppo~tunit-; C'orn,tls:cicn n~d filed an =~cu,; 

bri,;,f in ::he Rodr• quez c.:.se, in t.li.e Court of Appeals, -·· 

QtJr ST"(O!/: 'lf' • 

.,r,. \·11\LLl\CE: .,t;ati'lg the •1iews that in sonc 

tho brier we h .v filed. 

TJES"ION: 

• • •·/Jl.L 

) . a 

T ·, 

-~-,. 

t 

t · 1 • l el VJ ..:-in· d, 

'J rvcd n .ll J ,;cr'pt. 

0 P.ST!ON: 0 

J!, • TIT: A('t,: 

"Ql 

Ye • ,1 ,1 1;e f' l:iin o , h e, a -· c 1 

hm, f .:i.ea a ll~ l" n-..-1 f, w'1ir. 

• r 'ld; it'~ h n f'l 1 

(l :: .a..a C'" C'X cc. 

b lid ab u the i II w, h f ·- t t nc tc, -

made thu1 =ar i, tna~ · lte net th 1 ovei•-al 1 



.1.i .E .. --cc .,,. poPt lier e.:i.rs does n • an 

that no line driv >:s wera b!linq I-ired. 'l'o tho contrary, t.he 

re,;ord sh,, ~; tr.at nu .ruus li1e driv31-s were being hir d a, r'nq 

these ysat s . 

QUES'I'ION: :1r. 11,illace, suppose that there wer 400 

partie~ to the suit or in tne class, nd it was shown ii t:'1-

ev · dcnce lha only 2 0 had ~een hired, or there had only en 

200 vacanci £ in th p ..:'.od -- in tho r •levant period; , uld 

all 00 be n·ie1 d co sons roli f? 

n. i 1\L!, : ,11, under tba Court o ; ppe l 

ju e:r'- 1 , h ,1 >ic-, .>c urs, it' s to be fi~l -d -

Qt < !011: T l)'\( t.and thnt . 

' r l- :, : .JY a rn ex,-l>"' :i: of th cl ss, and, 

h u, , , ,l l'J 1ld l' itled to the oppl'Jrtunity to 

i e (.. I C > l ~Ji l 0 1.y CdJ\ J. l 

C .11 y - t. .. 
l, r I but wh t _f th -, 

' } 0 C o· i,;,c , i ti n n 

I t n :.:00 ") opl c~uld a 

' 0 c • I nr en a~c-ou of 

I • I ) .. he C C) 

r, i f n r 

t 

Q b 



• ,r1c·: 

whether t: 1e other .i 

transfer. 

0 

1 0 "' r i ;Ji t yot. cm ' t 

•~ 'i u ou' c r a•1e .;,ptt:!d t.o m c tt. 

QUES'l'ION: Wall, I 'l'OW, but there were only 200 

va,::encie;:; ··- I' rn posi tincr 011:..y 200 vacancies. 

11R. WJ\LLJ\CE: Yen, you can't - - if you had 400 ir. 

the cl:',!;s <'i< cri~1·nated nc,a.insl:, you c-an ' t tall that mo-: t;;1 

200 of tJvim would have w..nted l:o f.~ll vaca.,cies. And 0·1-:-

experienc~ in apply.tng th relief given in t.'lc3e decreer. is 

that fewe, th .. n h<1lf of rJ-:c eligible. reoplewill actJZ1.lly o t 

to make a tr ns fer l1on n vacU1cy arises • 

of '1 if y 

.n 4 , , . . 
a. 

,. 

• <- that, and it woul 

h ri 4JC • aic.icri, t'liat if tt re 1 

l · cri11in en i.n that. rel v 'lt 

. ... ' , C : ,- u ycu e, ~ou <,rlv ne d_ .::00 

l 0 •Cr Ji s cl s of 00, 

p blt, 

TIC I· I I· 

l'. I· \I <". : -- ") t 200 of the ,.rouldn' J-

(' 3 'I y. 

( . 
. • • re nr.e ti • • 

h 1 of • u e II ' l ) 

r . 

l 



Ql'l>S'. LOIi: 

relier to 100 peo,10, 

ii 1' l, I J,ncw, , ou' re goinq to gi va 

31 

MR, •·IAL!.ACE; Th.orctic;il:..y; but 1-.hey don't a:i.u,:,.l\, 

all get thG relief, antl tt.~y d~n•t all opt for the relio£. 

r. mean, they a;e cr,J.y p;::e:;u'llptively crtitled, they are 

cncitlted to a choic 1-h~-11 the time ccmes, if indeed it co, 

du::ing their wcrk time at; 11. 

QUBS'fION: Docsn ' t your m1swer to Justice Wh; . .:n · s 

qu.~stion 'Hlgges·:. .it 'e.;st sorrc arguable difficulty with you:. 

dCJ 'initio11 of a cJ.L ; of 40 )? 

, R, nr,.,,r_.;v•~: ''7"'11, it's a difficulty that I tlii.i.k tn 

ro ,-::-t. put. . e· ind t. r, ,..l,c ,•rank$ c .. •.se, in talkinq aboui: the 

st~g.s of crial, of cl s ction j n this conte>:t. Whe:.. .. 

p t ti'\ '\• • 

to · l 1h • 

c:t·ce ~1a £ .;~bli!;11ed in :"'ranks, a.1d you gob '· 

r ·naiv.du ls, h'.) ara 11-i:t of the cl.ass c.Lf :ri n-

adgi1t-,·• .. , 1,r, 1ot "o I:.~ .• titled to ... lief 

... e ctu 

f C 1 "' CJ n? 

) t 1 

of a· scrir,1ir.ation, 

t' s a burden of p-:-oo · t;t, 

f<-n:icll\ts, onCG tne -ton. 

Q"' ,: •• 1'.,ll, •·_ren·t ti-.~, people l"Ere -··; 1 

p ople i• ·11 m __ <o 1;,, .:lithe: effort to obt· ·~ 

emrloym3ni: ;i~ !, d _.1 dis ,.,u:r: d by rofU£.:.::. t.o emplc,y, 

\' t. aon' . h 'l i. t imite ! , .i.teri h, e, do you 

! 1 q. w LI er-: : 1·1-e < -:, 1ot h •~ a <i i t:ua tion who 

Court o · .i'.1 iJ 



I • 

dis criminat: n ~quin. t t. .. e. Fo , ver l r,_11sons. In Franks, 

you ~ere u;aling ,1ith people fror.1 the public at largs, 11ho 

were not ampJ.oyces of ths d.i.scriminatiag company. You h c,_ to 

have some basis for i:.epa.:r-.;.i.ng out a class of indivlduaJ.s who 

were discriminat~d lt<Jainst., o-t:hezwise ym1 wou:i.d be into 

situation of possible i.::llE:qa.tions of people who would h ,ve 

lik · cl to h •·v 

applying. 

jot -:her_, ,u <iidn' t think t•;: w • .s \¼O~..r 

l' :: . 10 ;:, v " p >ol of ~e!:~ ona· who 11ero worki1. ..: 

tho COl.) n, :io r - -.. t;.;· ,n · r, 1hich ·~-iey k:nott th ca ir, y 

rcJt~ictad th n to .... tain jc,;:,s l'lnd e:xc.lud~.d th~ n from ,v,. . r 

ro~-e des·i: b 

t. ii;.h r.ho 1: c 

j s. ,md i ·, oulc.. be fucilc. to a"'>ply, c. • i:' 

"I " r •. e i; -r :, t.e line<J of :3cpar.trn"'nt.ol 

.. ori i,• t 'lt ·· n g •.• t din nt to riskinq thei~ .iv 

o d by i: rsi' .-rir,C' 1d < ·r~ to tha ' ttcm o: a nio ::·_ .1 

' .. ... : 

J';.OJ. ti ,n O • 

did - . 
• I • 

to 

'1 t 1t:i.'l. ' 
C' ; • ng l,t> ..!v . on 

n-c:ogni 7, d t.o b 

JUI· TION: 

Et. r 19&5 .- thay k11c,, · wa~ 

. .. J .... l-

k er 

• ' > 

?• c;c, • 
xi t' \() 

!Ir, \' 1 

1 comp· •Y o fo llo , t:.'i i: I 

n qht h.t k r t 

.,,. not i11'vi.c. wha 

l C c. 90 i. J h a-i " 
pzac- ice of hG co v. 

• 1 0 I un rat nc 



p e•ls on r ,. w c.. '• ,; i t: 

that carts.in • op 1 • ,e · r '>t in f c.c 

l'lCl<.)" y the C" J 

l~c,.i.minated c:.ga nst: 

M~. ;-•1u...:.l\CF;: Tha;: is oll.r uac.erst.:nding of the Cour.; 

of Arpeal 1 opin.' on . 

QUBS'l.'Iotl: So i~'s just .._ quLsti on of burden o:e p:toot 

on discrimination, cm actual discrimination? 

lil<. HAILi\CB: Phat the Cour C of 1\ppeals hes up O 1 d 

hero is t 1e esl.e.blis,1,:nent. of « p:r.ima faci$ case of a pa :tc n 

and 1,rilctice 01: d'scri1d.r.atio1· ag<'inst thz cla.:Js discrinin,. '· 

'lgainst. 

') -·~TIJ, 1 c; -- sr th government ... :, I n' 

,:: .... b " tv · .. ,-, ,:r i, i·ili"ual c:li .. £" r.rl.min :1 

;h .:i ' ca1 liabilitv of CEc ·bin p op• 

ro u l r ' • Tl n c· ·g inst.? 

• • r, .. : l :,,6, :ia Ol pn~ition, d in thin 

Cc,u -.: f C l .. '-' t.:hi.s Court's dt:'cis on ·.n 

. , I l I: l C :z: d, but the ca.so We:~ p n•' 

is C.J r , :i-rt' 1e ~ou:rt of li pp ale tl(! ed, 

t .. •r.LO.i. : Ir, !· "l lac;;, , ll'.l 
,. 
• visualize what W<J ' 

. '1' '1 oul ) y 1 in 1"'-E: r of sort of priva 1. Cl. 

' ) • ,n i. l I 1,e.vple , . 
Pf • 1 d, and • ou' j t 

th. : I T W".JU d h "-1:.:z:d r of pr i·.r ng 4 

, t h l . n .o ic ': irr .n • I 1 

l.> • - C :z: <j 

ive " ·h ny pr 



4 
1- r... 1" L .,.\C -. : ·•m vt c .,. ~hst··· th our 1 li 

n .. ' • Cour .. of Jlrpealn h , -;1 , i 
how the q·1ali ficatio··, ci · :X is to be d• t::-rmine<'i, a,1d 

QUESTION: Tflt.t's · .. he d~te e,f l!rrplo;,rnent, t3t't i 

~If. WAL~J\CE: ',he qunliZica·l;. on date is -.;h da ;e, wh 

tho indivi<i-.:iul woule have qualified fer the job fre,m vhich h 

wan e>xclud , fro~ t::1e lino a~iver job, w:,en he ,10.1; d ha, 

the requisit~ cxparianca an::l then r.ha nexc vacancy ia a lin_ 

driv_c joh ;.ftc.r ti ': tJ r,£ Ls the qu~lificaticn d t , and~ , 

the , atA of s r.:'..o:,-l ty th. t '.; c ried ov;.:r, not hi~ date of 

in{ t' l enrl..,yrn nt.. 

t -.;OU .d c, · nci ci • "''- th it., b .it it doon n' t nee r. , y. 

.c l.J. 

I rt \J• 

s. !/cl:i., this i 1i1 r.e I ha , l 

t ; on 

tt\ ·• 

" e · n •' 1c.· -,a ,.; ..,, ....n l ~. · · '""""- t..I 1..iv rs, 

c.lu ·d 7ar 4 pccr,l • h , " 

pt stn !:>l I ' :r a "fi :.i~tf showing a • J ::.i c 

• Uc, · Q 2:..d 

l <. • r 1 C'I: : lit<l 

' , ') : ciis tri :t judge, wl. t. "'" ld } 

o? 

I ~- WI tr •C' : the 

Otn C,T ()li: I .,o w, I d t:!1"' burd n? Tl- cle k 

the np· D}' 

t,H. 'lllLAL ,: I hould thir,k -·u t the ... fl 

l 



burd". on t ,> .. t i.1. t:f i c.a.J ion, to f now that l.S 

q•.ialif:..e-::1 fo:c t 1 e jo., th~.~ h<.1's now • p;.ying ior, It's on.Ly 

tho time -.'IP. n i.:he v-:.cancy a:cises t:h,·t t.'lere can be disput. s o 

this k;.na . 

QUF,S'r'ION: "ut woulcln' t the Lurd:,m have to be ;,. ..,re' 

Suppose t'1 i;, &lld -c..Ys, I \ ;.s c_iual5.:i:icd on tn 1:) 

of F bru·x,, 19€6. 1"1, cc ;i ·,y do.;sn't h-·v any vny tu ·i. 

! i;. l\LLAC >: \'t ll .• t.'l(a COlt:j:.,ny has his er.1plcy11. 

r cor6:1. 

1m'S'l' (Ca: Yes. 

n. iJ\L , c : Qu 1;_ fie tivI'~ for tl>e ::. '.ne d:i;'.v, 

,e n, : c: · i. 1, ,,rt.:J.r cyci .s of tx icJn, 

D : vi. g tt o~ er or:r, n,!.l t. 1cks r ::, ui _ 

. . Yli.!'i • W\\>l , t ' -::ity dr e .!.I I 1v 

i ,, . • :r: ' , f ir 1, ! hm•lrl r,:l ,e h, o;>J:' .-;; I. 
. 

iv •. C ' i J, 0 • V1. • r n ny i lS ..c...llC s, 

ar·',, ...._ '.Ill" • CI or le(. l f :r.01 " an' 

h. t.r C ·iv I ' I 'l E' I Cl)] to <J ' u l: .l 

X r .c ! t" ( u . ,~ ir wo~Y .... , c~ y d - • 

to th exb t 0 ... 3: J if. . ... ~- J ,I ,eo"l del y ,: I: 

d.l t crimin, 1 i. r f t.h..it . . ' ' I ') -Ji Vil<; th m H r i 

;tp ~:t:.iC lCO, 1, _ •i "nZ! ;1 h t..i b rn . c,f t r 'l. C, 
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have had l:.he reqtd.s ·_ta e:i.."P ric_nco fo::- purpc:;,~!$ of compu·;ing 

his seniori~r c.1:n:yo,~r d te. 

All of th~t is conte~:plated by the Court of Appeals 

opinion. 

QU7:,STION: lihare, it! this record, would we fin<l any 

ev:tdence ·l;,1at; the qual:! fication that thera' s only a rnini_mal 

d.i "fer"'nce, 1 think you s&i.d, bet<rnon tha qualifications for 

ovor-the-::ou.d, t.'ie i.ine driving, .:.nd city driving? That; is, 

in the c't:1 c"rivinq, p.E.:1111r1ably at 35 mil~n an hour ape"' 

lirait-s, •;r1::i-e1: true~:; s,r.r .c.:l1y; end, 0·1 t.'1<:! roal, _up n 80 

rni. ,; ,-,1 nour, !l e know .Eccm p.-acticaJ. .>J.lserv· ti.on. 

•• W T. ~C": ,. h v,~ ci tee': i..1 'ootnotr> :i ij o · o 1r 

hr' f, on p,g .~f'- I ,. ra'.i le~~itions in tho recorcl l.o ch .. • 

eff ct. ]\ d . .. 
< U · ':TIGi S.'h.., ..h o' !!!i ii aal diff.:.·::crcc? 

R. W ,1 ,i.,,, "T;: l\nt! ~e ccornpc:,yi:ig tc>i t in the st 

0 r b l.t. t , p ~ '? I o•· :;u b.ci " in cll.i.s Ca90: "Ther w 

f :0 1ld l xc:'i.: _.:,n of minocity emplc,yo '3 £ru1 

ll' 

drJ.v jQJ.., 1 cus. t . V lid job I .quir-.: nent; t:h l' . . 
n .(' nt Ii m nt for a in dr' re: :)E.:.i ~on 'vie:.: lC 

iv . g i (" .;,..,._, "". ' - -! " .: . , .11 t ;j l c.ccwn nt .. j 

;..., t ) '- I , V r. lC"i tj ,, l t ! CO"'<i, • l'P d n 

i l n V . t-.l 't dx l 1 h r '1 w, 11 t- t c' , ... 
ic:,h at " . . . . . .··DC I nl th r .1\p,:. I d'x .['(' r lC .. 

"or ll'XJ:ui IC u' > c.:. y C. l<J • ' ·Ar,d t. i 

• t 
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w ,o f~i res, Mr. Ch.cf J 

OUE~'J'I JN • nut r0·1 ,till C uld have to h V' ;;. 

MI!. WA.Li-ACE: Ye." 3t~ 11 woulc hi:va to hv.ve it, 

QUESTXON: But a ck.rk would not have it. 

rm. WALLACE: 11; isn't the clerks who have been 

found exclu ed from ~, s pai:ticulur jobs, there huve be n 

o·,;her ir.s':!lltCl'.'!S of di.scr'toination fourd in this record; b t 

main one is ke ... ing t.l\e citv d1::'.ve .. "S fro:n bec~ming line;) driv 

'l'hcre h..-v;i b en o her kir.cl'3 of <ii.scri; inati.on: in the • n 

of "' xvica p ple in th& n '·' n,J tertr:i.n •. l, '.!t ccte· a. 

l r. ,);. i, • 
* ·.cluc'l' n che city d . iv-ir 

1· d i,l , U1 <.; t. ~:-· l 0 t.l 

o"f .Pp#,. .. • (j • 

f) •• f ! ; th rl J~? 

, . C ·l. ~s ir clt: c. 3 ... 11 pe :son3 

) n '~ r , e in n C ws.y or .... :1 ".', d , 

l a . ·, .1 ' on ·, q 'n t i1Cvi.'.lua 'hat' I 

die . 
0m JT :o . , • '- r~ 1 pr s tt e.~ploy i I l 

c:l ., 

R. ' 'I! C >: '{ s. 

: "£ ik k • . 
' . ( .. , . "i r a l U, J C' 

ime a i: Ar ,j 0 C ' 

l 

• 
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minority line <.ri, I th•• "t mir.or t.y line dri vev- a .:, a 

of thes.:. ';~rminals, th .v r- the cutoff date fol· rn mbers or th 

class. Sub~equ:ant -:nployess are not; members of l:he cla s, 

minority or Majority . 

Now, --· 

QUES'.r'IO~': i!o,1 r. any does the record te;l t . to 

,,~ •. "l, hou many were black and r o· · m 

we·,a whi to? 

"'!10:.:e ' s .;. figure i:.he union referred to, aboui:: 2400, 

400 wer..:! lll c',, hut cnat' !,, not. 

HR. fAL7 1C3: YcJ , 

Ql'1 STIO , : c5 r;y <"ri '"'rs. 

"1R. WA!,. c•:: ~-<,, Lhat's no city -- th,:,t's r I i 

or , • c .. ,. 1 .; " r~ you want? 

I C OF: y • 11 . - > th i; "3 h you. y 

xy p:.:. C, V ct:i. 0 ' 1 fni l 1:cc ;. 

' . d v· 1 J. 

• i\.L ( .... : < I tt . al t! p,:i' • ;y v ... _:'....n\'. 

h " ) f:·:..: ppen :..x to 18 di i 

p·.n· en .o, r I Ill I -- Apr, r. 'x n cf th· c.:'.. t•·· : 

, ,J .,. ·~ pi 0 ", I - r .,, right th fh,:"S 1 • 

l\ppendix ii, i; n r, (- 8 in u, i\p..>e>td4 x t,'1e Pt 

-i:o: Cert: ). r l £ I• 

,1' s ro ,, l w -; 

MP. ii ..,LA' ~: ,t rtinq at p cc 68 App h Li.Y 
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fu +-., •ti ,<;, .. : the bo d:.om ..,;;; page 69, you ge-1:, by 

indivi.dual ::ormin11:•. , th .. t era th main ones in·volved in thi~ 

li i:ir1atio;1 _. :~igure1:1 of bJ.;.ck and white city drivers, and 

Sp.~nish-surnnmed ones. You know, the first one happens t.o be 

f:or llay:<1ard, C:;ilifomia, outside of San Francisco, where tche 

we::e 33 w:1i t;(? city dri vei.--s, 3 Negro and 9 Spanish-·surnam d 

Atn;~ricans. And it goes on. 

Sc,, C of t.ll '~C! h, d 

d:.::i vcr,;; o ;, e•·; h d very f-., i . 

Bubs· ar1t:tal number of Neaq1:o c:.t. 

Ol!"~TI0ll: Wo;;Ja !'OU S!1/ tl'at .:he white city driv 

'l\.t,. ir -::l 1~ Cl ·.n 

l • iAu 

Q "l·, T:l'C 

C -.- ? 

t. 1 ck ·:· ,. r '• 

... i '!., 

id .(· 

t i i , 
v·. ) 

C -~ ', 

IJ,.,_ ifrli,. t 

,e c'!.a.-~ £ 

B: Th~ l:liac-k one~? 

: ·- wr.:· .it/ dri. vei:s, inc1.ucled in .. 

~t c,u.·' .. ,g « c r(;.,in period whit!ls s 

, .,,. 11 _..:a ; est p ,.. ti cb0 d to i:r<'ns fer to J.i 

c-i l ly m Jl:J. V t: "d r >a lv'lS' wl e>'O i;h y WE . 

ot•1 n' t E'. ,L, t.o d .ny blc1.c.lc3 ,. li.e tr ns 

t ,,,, ·. ... .• -n 

\Ile. ho. f! h' 1: 

.i 1di\ i lua ! w 1 ' 
0 W<" • . t t,1c ,) llV r 

bee· t• of1'i .up rtof 

the blacks th . • 

l 



Ql'E<TIO 

affor.t the 1 1ites 

it? If you can 

40 

t ., .. c ··in .. ansfer system would 

d ,l'S"ly .'..t,would tha blacks, wouldn't 

Mn. WALr..,,c::: If they ,,ere J ock9d in, if they were ·10 

pe::rnitted to transfe,. 

OUESTiort: Yes. 

MR. WALI..ACB: It: wes only at t1'3mphis that: the1.'<= was 

finding -th t t.Ji.e whites w<,r.:t not permi tt~d to trans fer. The 

evlci nee is replete with ex:ur.ples of whitO!s who had transferrou 

from city dri. ver to lin~ driver jobs. 

0.ur.s-r10N: Yes. In that casa, ,.,hara there w :; no 

trim [er; · i: th i ., 

, • \11\L- c,: 'ih 1;'. r-,y unders !:andi,1g . I dicln' 

p p r...i t'.1 .l "i :,t .!. 

QLl:.S ·o l: i' , of c.our~e, a lot of thes-e SSA' 3. 

t 11 ~f · h ~,. p.. 11rr- '!illy, , _,:i -- well, :hey ar-,, not. N gro, 

,yr 11i b n. 

r • t aT,l'CJ; • ,:,pl! • sh•·"urnan: · • Auericans, yes. 

I Cw. do I E.nt t s y ti1at tie :.ecord s'1ouF n r-1 ro 

in ,, of po1lt-l 5 h'r'ng of J.in :'!rivers, bccau e o 

!\io 

f !;he 

:r n. 

C'o r • 

l;I n X ed JOUt. t'lac:; h ro. And bocaus of 

c rd, 1 ri, ,t p rti >no of it have not 

'-1, p ndi on f:i c wi t.'1 th 

r. 11 ·.1aoo.- • .::u1e 11 ,. ia i th-
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qo,•ernn rt.'. ~csiti,;n that i.ndividua:..c c111pJ.oyed prior to 965 

ar.e inclucable in tbe cl,.-es? 

rm, ,·lALLAC'::: '.l'hat ic, not on'y our position, i·::•::i ·i:-'1 

positicn ,,f a.11 c·iqht; of Llla Cour•;;s of Appeals that havo rul d 

on this 1.'3sne, and t was a mat-tar th.;.t wzs be fora Congr cs 

Jn 1972, wi1en t..1-iey 11 = .-.w .. re of it, ;:nd rE-er,actod the l.w 

with mr.endmmits that in •10 g,:,.y repudi .. ted that, and we ,;.,ink 

showod Ul•J5.r ~pproval of it;. 

'>UI:STIO'T: Tlicy were emplcyec prior to 1965, --

11n, HJ\L!-.1\C.,: That's correct. 

QUJ,S'l'IO!I: so, pres urnab ly, they were not 

di::cr::.,nina cl. egail"'>t in th3ir omployirent, by hypothesis, 

?1ay were dis C:!:'imina·l:ed -- they 1-'t:re 

c-0·1 .inea c, th jo~s th.:ii-. wen, ·1zda a\ ailal>le for them. 

QI ,'.i.'I0t:: I .J~, is it the gov.,,:r,menc'n posi :.:i'ln 

th t the,•~ 

1 r., , ALI C';: ,:(; 11, i. F the?V vi€ re prcvent:E:!d af :cc • q 

,. w 11. 

~)lJl'ST 'Otl: !lo. r,o; before. 

r l·'/\T ,, '• Io, nr..t thut t1ey -- no, t.hEy ft ·e ro l 1.i. • f ,l.&.I 4 • -

Cl) t.:io lly ti• ::t.c ro .,, an act of d::.scrirn~i. tio• 

()[]L<;'!TOtJ: l\f>.£1 '65, 

m. Ill\ ,LJ\C;: •>hat: is corr ct. 



0rn~r J.'rr~r: \ c1 :.h - r v, 

original hiring by defin' ! ion. 

4, 

no c i~cr:i.nination in -chei.c 

ll•Jt, you sec, the union cor.ies 

back with -- t.hat :i.:i correct. 

rm. Cl!TF:"' ,FISTTCJ: l:'URGF:R: ! e will r.:isume the':•~ t. 

one c. ' clock. 

[Her.:>ur,.ln, .t :..z:.r. rioon, ,ho Court was rec i:;<e, 

to rec~r.v<cne -t 1:00 "•="•, -hC' s~ne dcy,J 



continue. 

l'L,J ()') f,F.,SIO 

[l :00 p.m. J 

tm. CHIEF' JUSTICT. ntJRGF.R: llr. Wallace, you M y 

ORJU, ARnlJ.1G~i'l' OF Ll\.llJUmCE G. WALLACE, ESQ., 

OU nEl'ALr OP THE IIBSPm·nm~TS -- Resumed 

!1R. HllLLJ\CE: Th nk you, !Ir. Chief Justice . 
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If t.~s Court please, I think many of the bits and 

pieces of th& caso that: l'e hav2 baen discussin<r will fall i21.:o 

place if I r oca_.<l now t:, explain what I see as the basic 

di ff r.a1 c~ l> ,; ec.n tlic pc.rties, anrl ·l:.1-iat is as to what ue 

.criC:: tic co r-cs b>lc" con .. :d_•·'-'d to be the post-Act. viol,tion 

co ;_;_ -~ ·y 1.>o 1 r. -~ ·:11•ars widt r ~pect: to ·111 members of 

tl-J..~s class, u, a ,;h. t 1n,'1CrA3 in tho applicc tion of die scnio ty 

µcov.''":i.ors tu t.;:, 1 ,. r,, ... y r .. h c:c rnerihers of the clas<J, ,:o th 

I 

if 1:1 y >; :emr ted to mo,,.:i into tl: e e 

ir ..i>"C J L~ fl m 1-hich they have been 

,,. .; " 10 d •,~ oc; , into a .. i tu ... tlon w.1ere they 

'!ind r.c +- ...r,ly t.:1.air contamporurir.s hut:. 

P r S Wl i h ully w t 1.J l !"urh ·junior to '.;horn in c:<1 s 

rvi~"l tc., l n , •' i) • do .. n9 for jobs, and in l v n 
.L 

ri<?h r a·1d, l ... d, ulc, \, U>r l 1 'Tl-:1y instances, p•n .. '1. 

C J ,. l l:. ,, J of th· pos.. 0 ib. li 

l 'O e;1J ,. l n cl < ). t 11 of +-he i,;hts th t ( 

h d ecru) :h ,11 1- 1 r ,1 lov ~ent , n t.1£ . co r> 1y. 
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"'I is vi w o:.: t',c we of. jot, ser,iority system.i to 

apply to J:.)rsons who n.:.va been disc;ri1"ilu,to:r:·ily restrict d and 

excluded fron these jobs consti·.;ut·ing 11 violation of Ti -zJe VII 

is one;, of. the old£st. doi::t.rinos in the application of Title v~r 

recognized, as I st·u:,;ed i:o say befor, lunch, 1.>y eight Courts 

of Arpeals "lid without any to tht c-.ont.rary; and in the 

rer:inac.;:r.i ~·, c in l <l 72 by Cong re~ s , 

J-c dates hack n:'.ne years to the decision on ,Tanu&ry 

4th, 196 8 , in ()uarles v . P~ilip llorrii; CoM~IlY_, decided by 

Circ~it Judge Dutzncr sitting by dcsi,nation in the district 

co cirt :i.n Virginia. And U1en was adopted in two Court o: 

Appe ls d2c.'..sie>nz suh.,('q,it;nt; tc t.hat, in 1968, th,- firrt of 

wh"c-h was .. tc Fifth Circ•rit c~ecision in Local. 189 of tle_r.!£.S.· 

thlc t 110-.s :n J,'!,'. r.,rcs er t ca1,e, ~-:ho ilr~ t-1 

r -~ 'lCLP' l tti in i ;.f.': . b C ~-..isr 11 moa...,t 'Y 1i ,il" 

il :l. ll:'€-< d C • , u<· .:,f tni" C cc bf tln COlS£l>lt. :l C 

Tr,O i.SE., '.) le.\ i '! $ nior· ty C'l cyove, ... 

; Ul • T.,, )ti· 1,,.._ ,.N .xyone i 1 agreement that , t, . 

di. cric·:.. c. u.c and i::llE. Cot ·t of J\ppe,ls i1e-'d that the t ion h 

viol f ':· Act? 

l~R. l!l\LLl ('',: 

overyone is in aqr 

petitioner rer .... 

l Ih .. , 

'i, -t is corn ct. As ,.ar as I kro 

1a tr1at · s ,,hy the t nion is 

Qt E<'TIU • · i\ 1d how de> vou all agr€-<l tn Ul'lion ·· 

• 
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do you all a<"ree -.J,at: th , ourt sai.d t.he union violated t.ne 

Act? 

rm, HAL!.I\CF.: "'hrough being , p&rty to the appli.cation 

of this ~eniori i;y system to keep these people in .:i p<:?nnancrtly 

disi:dvanta(J'ocl senior.i t."Y s '...at:lls, which wot:J.d perpet.u ,te .:1e 

prior discrinin~tion. 

QUi,"'· IOl1: You r !l"ln that l>y virtue of t..'lc m.:ki.r.9 o 

tile contr~ct., the "ollcct:ve l:a ... gzuninc; contract initic: ly, 

or tl,e pract:ice:1 •··· 

co\tr .. ct . 

;m. 1 1\LLi\Cf.: Dy ahoring to and enforcinq the 

0' 'STI0',: i\ ,yt!\l.,, illega:;. a:.,out the contract.? 

Mn. 1111.Lll\.C :: C1 "!./ it:i., appl-',ation to r-erpetuate 

- ! crirni1 1ti. "'. Ot r tl i 1 th t. the co,1.;ract is we dor.' 

1 ... t~ 1~, li 'y 0 tl or tract, 3XCe•1t ae it i!. 

C ' ' ' d' t i ti' ' C .:.-st the cl..:s. tl 

' f U/H t r, j,.r di cxi ,·_,\,.tion hE..r£"> .. 

" T(' : h1 I n isn't >f.1rt.v t.o the. i,1 .. 
i -= mi, ... i .. , ; r .. 

. • ( . : r I) tan.en it I" y r1a.v l (.. l, 

C .E, 01 : I 1, i. var? 

I r, • ,I \L l l I \. < 1c:cific fir cirgs ,J .. 
h Th I i n' t le a i ue <., i ,.. I s view d by tt C. 

co1..rt-3 • T e s )41 t 'lf tre r,ecnetu ticm of di -
cr4 rninatio· r J~t, ,e p 1. 0 of th's ·oer·o ity s ~. 
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Thls is who'_ 1Y ap.irt f:con aiscrillin.,tioi. in hiring. Tha~ 

QU-i,STIOII: Those t:1-io stat9rants seem to mg not 

compatible with what you unswered first and what you answered 

second to !Ir. Justice Hhite. 

MR. t/1\LLJ\CE: The holding ag inst the union is that 

it hes perpetuated the discrimination through the application 

of the seniori;;y sys.ten. It's not a holding that the union 

h,13 discrininated in hiring, The union dogsn' t hire people. 

We recogn:'. ~.c that. •rhc 1:.nion c1rgl/ed th.:.t, but that has nothing 

to do ·1ii:h. th nol<llng in the case. Thc.t is my answer. 

G,T:"T,:0,1: m:. ;1z..llacs, could I ask you a que~tion 

>cut t !< ·;:, -O'r'J i; that the -'>eniori t:}', separate 

seniori t · for c · 'v and over•·the:-roan c riv ?rs daterred the 

bl c'c driv r:.;. frin c,i•,·v,1 .l;J their cit,1 jobs with senioriti1 

•nd taking ov ,:-- Ju··road johs, 

i., :f i; c,' qual 1~, d •t<;r uhi !:El ,=i ti' drivers? 

i"l'l. W'!\....LII.C '· :,n . on!l in~td..,::<:!s it did, 

QU, ,"rI• : 1\'ld .i. f ;."lere w re no;:-e white city dri. 

l • / 

clr v s c! • c' > 

!'.C ;; nut . n Jt.'1 _r in;til:ices white city 

irto the 1·-ne driving. 

II'. t L, 

thy w I • 

.... 
' the o·us 11ho got -.:;he job r .;l 

,·1 n ,. in t .. n::as, they did. Sc. et' 

ll, J-. , low ...:a, ti t d terren-c 



I '1 

di crimino>':ory ir. i· n·,,a .. t on the b,ack drive.rs? 

MR. l·l\LLi\CF.: nocause of its continuing nature. J\t 

th.: ti:rre a wl.i ta would move, he 1·ould have bu.il t up relatively 

little seniori l:.y as a city driver and would not be qi ving t p 

~s ml1ch . 

But there 11as t.h:?.s continu.i1 g impedir.1ent while the 

black c-i ty driver buil : up mwiy years of seniority, all of 

1·hlcll would h~ve ~o be fo;:feited if ht didn ' t have the 

opportunity to move ·hen t1a first va,:,ancy arose . 

QUUS'l'ION: I sec.: . ';.'i e theory is that the seniority in 

t-h c:i ty p r · ·;;io!'.il CJ .nc ··-.J ly peaking was rnuch crreat:er f:o:c th 

bl ks t 1a" "or th v,hi .. ~s; wd t·here ore he had a higher co .. 

top y 

P.. 1\L CG: 11 :'. 1, t:10s e white:; who •~ai.' i.d to 1. >ve 

0 ,·r,. ·· ,-,)Jc- 1 t .u 'fi ~, t a ne, 'le '"?lati veli• early. 

It' ...1 :ypic ) t:n · . t jc o. Z' J.: t<l.ke, rel ti.vcly C<Jrl)• in 

... t.: •• - I 1, l n h ' .. ' ;· l."rg t go or the roac'i ar,d l, fo:.. 

t - a , r1li j_y . ~t .:et-era~ It.'s aw y of l i£e. l' .. 

,>l L TIO : )r, -~ tJ l- idence shot t.'lat t".he wb.:: 

•r ge ·o. i , 
l f th i.t.c !;:cans fe rz .' .. :ig from city t;o ro • 

w .s CC,i"'I ,1 0 l:h rt·l t·v $ nicrity o:C the black? 

n. ! T,i\( ': 'Ih r€ m:-' seniority rost:ers in t e 

c.ord, wh,.cr not •odl d in the Appendi.x, whicr w 

xy·ng -~ 1:, .for tn lune~ !n: a.1- . 

1 .. , t', c-:i:"ti.ctl to yo rw110J 



ooiicion, 

, m. ~1A,.,r,; ':E: Not ally . L ca1.1se the findings 

Ql.JEST:tml: ill, if they had equal seniority, , t 

would the < :r.gumen t 'Je? 

8 

IiR. l'!l\LLi\C"2: -·· the findin~ s are that f:here w a 

prima facie ahowine; of discri ination by locld.ng ir, l.>lec?c w o 

did ,ot 1 • o t·~c.::r.s "e:c·, ; h :i:ea3 whi ~s wer.. not 

lo~ ci in. !I: th.!y uu~.lt UJ ~onioi:ity as ci·ty dr~.v rs, it 1 

because t'1ey cho~ to, 'lot :>Cca11s£ ti:~y •~o!ire discrimina';cd 

~g,.inst. 

E·.ct!pt in th or~ :!., "t.:nce in ··{ ,'.!phis. 

'Ul,:'T.l.0!1: Dut;, i.J it your point thu'; a black 

coulc1't r.10-.. ver, v n i.f h•' ~•er w·J.J.ing to for-feit 111 of 

h · s t.ccu .. 1 ~-d s r ,r·.ty? 

' . r ; • 'J!· .; i c?rr-3:c t. 

·o : 11 ei." . t ho ·-1 ,1i 11.ing to ', r, 

h · , or ' . 

• : 1'J C n ,· •,v iu1t 1 ..... s ,lid. .:.10 i ' 
,., o· } 0 . ·t f)f .:h no 1-11" • n :iri :y poop'o. 

' .•. I • \o .1 e. I wz.•t l::o be s• - o. D." I 

un r,itanJ YJ r: ly t> Sa{ that t.1e i 'SU"' of 1n ..... ne ry 

li b. li ~Y of t 0 '1:'lion is :>U~ of the c~ =-? 

I l~ • ,l1iLL/\C1~: Y£ 1\ll of 't;.h:1t. WQS cover"<: by t 

,;:o .1.1: d c .. , J. m ,c,;,i, w re. of $1500 to any 

indi vid•lill' 1d l"O, of l.,.1 ll r wivin<) consid rably J.es~. 



.,9 

Wh t in jch oppvr n"ti s, r 

financial winclf"lls. 

,.,1u 010 issue r.e:r:e is ~-

Qm;STX01l: l·fhicl, would be ol tained by injunctive 

relief. 

rm. 111\LLl\CE: That is correct. l\nd that is the 

contested is Gue here . 

QU ,STIOt!: llell, llr. Wallaca, wouldn ' t you say t.'1at 

if the t:;1ion violat'3t'l the Act, as y.,;u said it did, it woi..lcl 

have bc,.n ble a:-.. l couJc h'"'ve been made liable for bacl· pay 

lno? 

! ,R, , }\r_L'\C'':: v. ell, t'.hat' s unoth r que:c; t.io~ th t 

ian' t in ti c: se ,ow. l\nd unions a:e liable for back pay, 

1'.:i e l.>eer 1 :i.a 1 · h · , in o 1 r cases, because of their role 

ir, n rp:._J t.in a ic;c-.-ir-->n t<iry syst.cc a. l\r,d · t',; j•Jst- nee 

0 

"' 1'lnior hE>.,. 

It.' 

) 1~,-·_ 

U3'-C l 

l .,.._ 'r ( t • · \;' s , you ,iould sav ,qail', r•r . It all c, , 

en of th i\c of wh' ch the union is g..ii:. t:y? 

LI C ·, • 

J 

.: t' s 0xac1:ly hat: I m try inry x 

w t 1:-.., r.1ni.cv~r 1 " been ,;,1•1d <L
0 l 

l'li ..,ri -y sys te:ri ::. , a rn .. nncr that. 

· or, of pr vi01wl.y e;. eluding tJ 

· l f - t.h l"l • de ir:...> 1;, jobs, so that w l ,n. r r1 t.}' , , _ , . , 

t.h " no,, t . j •,, 1f 1cv re ,1;;.11~,1,, to t:. kc. .:. 
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. t .. .. 8 l i :cm ll"'nt y ~d fore 

.. u.>ordinatad to :c j ir 'or • -cr,le in t.'le comp.:.ny who 

not discriminato..:-ily •xc:.udad irol'1 tho:. job . And in every bid 

that t.liey have to :-:a'ce for a joh fron thE: board for the rest of 

th~ir cara er, t-hat discrinination wil 1 he perpetuated in its 

effects on their livelihood . 

orn:sT-:011: Yes, 11nd where the black is now slotted, 

in terns of what he has ir, the \Tay cf seniority standard, is 

a consequ:lnc:e of an agree1r.en-c between the employer , the 

discrimina •~in9 party, 1<l - -

•,n. \ll\LLi\Cf:: And the union. 

Cl ':l'l' .. ).l: cld the uniot . 

i\L.1, r,: '!'lJ.a collecti"e aq1·e:;rnenl. speci:1::·e. 

:,:r;.: 1 · d th t nakes th.a unioi. also a 

, i.s c iT"ir ci r , 

, ;l',LLACE: rn pe~-patuating this discrimin ··ion, 

th, t is c, C ; th i t , ho 1 ding. i\·1d that, .:.s I ay. 

'1 iJ en u J i urrn hol< ir.'1 of eight '.:ourts of 1\pneals si ,c 

l (11.•arlo ,hcic:' on ---·· iiin y )wrs a JO . 

d I •,ant to </C ,ery briefl/ chrough this cllronoJ. 

<Or -c.'le Cot rt., i.>3C u~ t-'ie nion, in t1is case, is sayinq th 

th 9':!.'~lE>.[ lLn"' of · · •hou1 d b ~- dL:i tinquished ,.c~ Sl.•w1,l , -. not 

· 1 · I f" '" n1.· _,_•i· t, . ,. s.t m .. a: involving s i I"\.) VJ. -;q , !0:1 .._c - -

th 

Anti l!1 11 t:ht: ,: I 

d o:.il fo the pucpo. _s o..: r-i~c-1:i r 

r t:}, ei; R ply il .; ~t', t'l • "ef f' t-· 

9 



weak b .. ,.,,_, 'L-C. O, 1ot ~2.· C '· t ' U . ._ _ _, 1\ 0 l' .._., •· C ul in ni._..,., J.:C 1~_:'. 

~Evarm_, a brief , t: '.1:.. no, h en d sb:'buteo yet, which 

nsks this Coui:t t:.o reptidi · i:'? the wholE line of cases 

on the preMiso that l f the Co'..lrc can' t. find that they ax 

distinguishable f~om t-.ho l:in<l of case involved heri! . 

llell, the fir"t; noint is, i,1 Qua:cle~ itself and .·n 

rni:ny of the subsC:·qul"nt c,cses the courts racogniz~d that tl" € 

job seniority er C:epart:rn"'ntal seniority sysuims serve 

legi ti1~at~ purpos -S, and ~781'<' not ador ted solely for the purr, · 

of discriminction, 

And I want to just very quickly, in Quarlas :.·:;.;elf, 

rE": r th_. Court tr'I 27<l F Suop, p .. ges 513 and 519, in which 

tl,c,..c, fipd;_r,r,s ,re..-e sr .ci.f.:. -d in Qu,.:i:_12!!_ i'..self. 

p -rr tu;-',·. c1 ' sc:,;; .., n , ., i could no!: Le ppli ,d 

t.:> C'CO'",ll t th .. t ul·". ll t'• :court was very car ·,, i 

') , ·rle.:; nc . 0 9 .. 
> C ? r t .-, .. ,_ 

' ' . l s~r.i'> ·ity ,yr r. ----
n it.s e11; V' tv. }'. pr { .CJG th y m in '11) f e- r s i 

r ;,] i •d w_. tnm, " vinq 1i offcc-t of ,erpatuati.1q d · !l".: .i 

!!ti.on . 

orn;.;r.o,r: c 1 yc•1 u:, M X°LZ" ,ri .fly 1,ha~ the -c on 

0 ~ th :;.a (!u rle.3 ir>"l of c • • i ? !'!hy t:.'1e I1cl; rC"quirGs -;I- i ----· 
result with ~e pact. to the •nion. 

i'R. 111\L!.I\CE: I c, ~, tnd -l. 'l'h twas t'1 ne,,. 
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I w7 'l lillou to to. 

In J.oc, l ,89 o :__!!_e United PapEcrworkers, which is 

the firs i; Court of P.ppeals decision o.: th.a subject, the Fifth 

Circuit -- and this is, to me, the key decision, for reasons 

I ' 11 explain in a noment -- t.l\e Fift.11 Circuit endoraed 

Quarles and adopted it 5.n that C'..ourt cf J\ppeaJ.s. There ia:e 

several p Jin tu t ,at A'erc nadc here, p rtly quoting the _9..tl'lrl 

-irFt, ::.t. wa~· pr-1.nted out that the r .ferences in th 

le,;· .... 1.,.:;i r I i I o y o the >r serv;;.ticn ,:,f so ,.:.orif_y sy tP.ir, 

· d thi i all llc"or tnc '72 Amer.drn?n.t. ·-- were to c1 p.lc,. -

ment :;c. -: o · ':-Y 1 general, and nonti of t.:ia exoorp~s in tha 

hi•·tol.j' i:ofe.u:•1 1~cifictlly to depaztr~antal seniority s 

o .thing t. I '-.) l 

. hen '•he p~c.v.:.co t• section 703(h) expressly -t 

t;h tl"' ..l • iori t , t.or,, cl !St he bo11L fido, and tl•& ratiJ a 

of e C ,.,_ • 'I t. to ti excent t1a.; apnlicat.ion o' t' e 

y· p . ~· t '" C cri.m ,, ocy effects c.n individ•ia· s YlhO 

w l · sr..:· .:::,1 c c "1a·.n,;t to that: xt:cn r.he e, ol' cat· 1 

not l.l~•,a ,. c wi t'l h r. r in<J of J i.s. 

tel 't"bo fid-"de,10baast·t::" 01, STtuN • nu o -'i'l' ,1 

mi1 d r th I C ~L 1c.e? 

'111t, ·oo, ,"·ad6r•ser int! 

f · f 1e ca ,e :! vot-<' to !;ll There was a ~1 • ••• 1.c pot io 1 o 

cont.:ntion that i w s not 1do t 1 wi · 1 th inte,. l. to c ·s 



a .. :n i. n , · nion l>eginninq on P• 9 5 

in 41G Fed 2c. rh.ly :i:ound unp rauasive the arqul'lent that 

whatever itz operation&l F.:ffectq, job seniority is immun-a 

under thG statute bocall!le it was not il'lposed with the intent 

to d:l.scriminab:!, and that was largely on the basis of the kino. 

of r .. tionaJ.e J.at3r used by this Court in Griggs v. nuke Power, 

:'.n talking •• bout faci.ally neutral, or evan neutral in intent. 

crit. ria that nonetheless have a disci:ininatory effect as 

b-..ing part o:" Whi:!1.t.: the l\ct prohibits. 

A.'"ld <..,'ler ,n·fi two things tl1-t the Court poinb':,d out: 

h .. :-e . Om, j s tha. eiT :ry to·., a Hegro workar hirod uilcl i· •.;to 

01· 1r <J d SY'l - ll. C!., g i.r.st: ;;. \hi~ v,orker in his jc.b 

] t,. the 1tl . c l , ~sificc>tion re.ass Jrt:; 5.cs<"lf, ;: ,ct I\ 

l 1r su .... .: , n u .,r h ·.r _ , :'.o r' 'l previous bias i ;;.nc.l 

h:)r 

A p le: p) 'I.' < t. t ·, . l\ t. does ot condor. present 

d' f X l l, l t :t .,ult of ini:lin-:.:.on to di.scriminat 

0 .. l ; f" .: ' c], e o• he l\ct. And the :.:-esult doflsr't 

th ;;.t h s 10 ~ty ~y .n its lf 1ed to be intende to 

.:.n • \!th 1qh <t • a provisi:m could h&ve beer 

n<-lu d i •• l Act, h~d C.11gr ss 0 ; ritondad . 

;/: 1 tor in 96 3, the s •vc-:ith Circuit. adoo d l 

" raci l ti rr In di 1g. ,.:1e ;no r ;or· ty C 

ov r .~n ]. ..! Co T -P~l " • --- MO a'.l 0 h_ e cas ! 

- . J . ) - n1. ,,r_· Y, ·:nc· udin a.Ll h 
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I: m I..DOUt. tu 11: a'> ut .• 

"'hon a re ~tioll "or r(;ior~xi was fi lcc1 i.n Loe l 1£9. 

of thG Uni_::g._Q P«p.~~~£ c,l!!e, in which this wes the 

pd.ncipal i:..sue ·c,dse<l, I111d I have 7.ook£d at our brief in 

opposi~ion that we filed at that tim~, •·- by that time, I me 

Ja.1uary 1970 and we did not deny the i mportance of tll0 

issue; insto d, we wore ;,JJl1? to point out that there we:c.:i c • 

three Court of .1\pp,ml;; dc,.isions un,mi.mously holding th:.'..s: 

bcce.use t'1::i r:nc cor t,ary dis(;rici: c.:>u1·t opinion, which had 

had been :r::n,e:cse<'' by J11d<;i<- noi:enan ' s opinion f.or the· F'onrth 

'his was · 11 );cfore ~i",!!:~ caP-3 to this Court: on 

1trc, is 1 • An _ , ~s·t od li, t. dicta d · cisio:is were ~. rlv 

(. ct in 

; ... a '1.:i.& Cot•rt dcr,:.ed c~:ctiorari in Vcluro i • l 

. ,._ the- V' .. .. .. j I ort-' o 

:i.taue; t.:1 c I r ·.~s 1e: di< n ' t Gver. co~.o i:o this Co.tr<;, :.nd ' 

1 t~r dac.". _ 1 . 

'"f, n: i .. "l co\ .. 1 of •' : 972 re= ct: :,m-c- t-1:c 

l • , i • · ,- n·. 11l1J·.,1 1· 0 .-... •otrt d ::n somt detai 1 "r .gJ.S ,!t v~ 41].£ CJl:y J ---

r~in .:'ou::'.: 's opini 

r:t t.c · :1 bou1 th S n u-

C · t'"- n ~r•· ~"d i,,.., llo "' Co."'· t"ote '!. P ~,:;.. • 0Tl1ll'J. .... "~ , =• ... ...... C. th 

• 



5 

princip:..e 'Wl 

I hav no , r.u:cned '•o <"- li,ngthy footnor. en paqes 76 4 and 765 

of this Co•.u:t's opinion :i .. 11 Fr~, 424 u . s . The princip:.c 

.:hat theiy embodied was s i;ated in son:a detai 1 as follows! 

First, thera \HIil a quote from the Senats Comm:·. tt,;; 

Report, s l:ating th 1- er,1ployrn~nt discriminat.ion is viewed tod . 

as a compl ·-x l' .. i1d •,crvas,.ve ph'!,1orn~non, experts faMiliar 1 .i.;.h 

tho '>ubject z:o·, CJ :i.e:t lly dascr:i.be th~! prohlem in t:orn-..: of 

sys terns a11d cff..,cts, .: thor t.."l«n simp,.l': int,:l,tional wrongs. 

Qf. for ex::.ri;plca, ·ch !7> 0 chPiics of seniority and 1.inos of 

prog •ssi.o , p ~t'- tion of the prcs~mt effect of pre-:'\c•t 

c• · 1;crimin;1;;.c,:.:y ,~.c.- cticas through varicus ins ci tutional c:ovic < , 

cl t;_st.:.,1:J · ri,•c11; d W.on r~q1,' rcment,. 

•o,, · l '. · ·c tu·ce i-:i :repJ et 3 wi<:h t.'1 t. l'fe c~ d 

,. , of ti1·t 1· :.or1··-1~ ·.n ot:.:t: b:!:'icf, th:~-3 proriinent LdT 

I) 't 

t' y:, .ow . ,-, $ o E then w s r.h J 6 7 

no •cl ·, ., I _ .. , • wh · c., is ··1J seNinal o 

r is·u:,,:i,; . 

i~ f "t c orinc p 1 3 "-'·, .r .. i. c1.,' nt l 

· I' "t' 1 t e tha. t'.1is f:.'..rst. c·{ £ix, Ln the Confo;i; c , r :r •· 

from th.., Sr Vtt Coram· t:te .J cl:: cc Mpi:.1 i..,d a hill that " 

chrJig3d wit:h .ce p ct to t1 C'h..u ge~ bc-ing ma e in tt.e 

enfo-ccem nt .il.lch i m f11r "ii.:le V:Z:I, tilt. he .'li.!i"t t.' e 
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ITJ. I c.r n t cha Jed f.•o the way th v 

were repo:ct:cd out -t !:he t time, · n an,• sigr ificant r(;!spect . 

The basic i:hrust of the legislative h:.story of the 1972 

reenactl:!e.1t is l-:hat the Congress we.s ..;a tis fied with the s ulJ·· 

s tan ti va s tzndard being .:.p;>lied under Title VII, but fol t a 

need to enforce the r(:lmed:.es . And thti difference was whot:hcl'.' 

that should bl:! t:1i:ouqh cecsa ;.nd dcsiut power or through 

enabling t:ie EEOC ,.o sue in court. 

QUES'rion: It:: . 11 .. 1:.E..c .. , ·,: Ulke it tha·1: the govorn-

ives eould bf cbtail"ed ag,:iinst the union i:'.: the 

un{o·1 were a p r y ..:o t-1,e .Jui'· only f{lr t.lle pl1rposcs · oi 

r l' dy . C , : t scn'.l th . th! s~nio.city pro~len, h 

s nio2:i....-y pl.'o·,:!.sio " dcn'i re J.ly C".,c; in u.ybody's 1• •"-Y inti! 

··,d •r..les3 t r_'s a tr r!:lfar. 11.nd if tlle c-:imp:-.ny nev ·· 

s .; .y LY3t.'-Iil isn~t: at fault. 

rd :you r all.y r. the prob'en wi:::h th uni or. Olly 

~o ii;' ~a, y " C:> 1c-c.;i ve bargaining coni;:rac ;. 

n1 d vcu ti:\ 0 S!i.Y hat: ti,ey violatad th /I 

c,: T 1 ,, not sur€, t;h ;;; 1 e have to. Dut ;h .. I ,,._ 

fq l,ut, x 1aii-3nJ. ch i:: :i.'3 th"3 b-dc wr.y of 

.. t• ... t p t. ni.l y,3 rs. 

!ON: t. 0 n' • } 13 < who .... u lot o' 

, ! . . C • l t:.h th t!l i n viol. . . 'le C ' 
!l ti' I 

. , -n't '1i:. .t al body, it's t 

d" criniin 1 



• • , j, , : .. ,:.'" h 

o tho dis c::imin>.:i 0,1, 

i)lfr s r:COtl: oh. :t undets ¼- :id 'l:hJJ.t. 

llR. WALLl'.C.,;: •.•. th ,t: s the violation 

QUESTION: :r know, but tllat 

7 

Mn. WJ\LL1\CE: -- othetwise you have to find soi~e 

other pos't•--l\ct viol"-tion. AnC: the Cou.-:\':S have applied th5 s ~o 

prG-hct !len5.o:>:ii:.y ::.n all of t_'1a:;e casos. 

nu.;sTION: Why would .. _ you say yo-a must .i.n 

ordei· tc have :i r'Cll\."'dy airm.nst the union to keep it fro1'1 

n-fo:.:cing .:he coll ci:iv,::, bargcci.ning contract, you have to fi d 

t. ..... 
l. .. v:o a t'l 1\cj;? 

"' WAL ·' . .. ' C l I • 0 .:i1 d post•·Act vio. ~o 

C .:: n 1 ·.f = ur by -l~ t.J .ar. :r 1 eun, yoi:. I v 

it l 

:o : OU l to fi·.c1 ;j t by toth? 

l • '\; , j' 1 C rep, y -. c,in~ ' Q. < r .. 

0 h- coJ. ,ti ' Pt th t tle ,m:i o is p .... ty ... .t;). 

•: I 1J)08 r.3 M.C , h·it; MU'l 'G VOU ~ind a po~ -

t viole~ o· by 1e u ·nn? 

R, HJ\. ,LAC 1: · find i,; hare to se ' '1o~r the 1 •.:' o 

"tJE. r CON: l 'm not s.,,yin' ti y hould .'!C i)& 

,J • ITi\L C,: Ric • 



a, .:: 11.c t,, · l: _n i vio1 ; or.., you dcn't. h v to 

f;.nd that: the t•nion' s .-ill,<:crence to 1-.h'l agreement is a ·,1:.olacion 

for Ti tla VII purposes~ but :i: do?' ' t st!e the logical dis ';incti r,. 

OUESTIO!l: nut t!,e scniori ty prc,blem, the perpstu tion, 

do~sn ' t GV3n tak& plac~ ,u,til there h'IS been a transfEr into 

the roaa j obs . 

M {. IIAL.,AC · : 11e:1, it;' s ~€. inpediment ::o tr 1 • r . 

It' s the, t:hlng that lUpprtcSS s p&opJ.e. 

QUESTION: Wall, I !<now, but that -- it. h ..... ;n ' .; :n:..i:.·· 

pr,,,rn~d ru13:-thing if t:hc cornpar.y just never hir.id - 0ii.i. i. ... v 

t&e a tra sfer from a ficgrc . Doesn ' I; suporess ,myb9dy . 

HR. ~'l\LLJ\CE: llc,11, of CO'Il."SO, th .. i:: in .· .... 0 lf :i.s 

pr~ nt vi l tion, •:f th -::-,r:n::any wor.'t do it. ;:f you' v~ 

g~ tl t. '3' t. on, you Cc 1' • neticJ th l co.-1tract, beer.use, th 

c 11t c: ci i ·'tiSt:. .... :i ddit.ioni.;."' vio"at:·.on. 

ou ·rro'N: 11..::c vot. arguing rere th , ,:;ne m1:· o,, 

; ff ti v · n - i: p • ; nt:i I q t,; e ::.:u.c '·3 oi .... G -• benc · 

conr. c,tio 1 ii.;i t 

, f,,. A. 

applying t.lJ.i., 

• • ? 
I 0:r:'. • ._y 

•. : tit..:! 1, · t' not: an 11irgurr n': nl>out 

t.ation, it ' 3 an rg.nn :i;; i:hat 

h t houlJ t.~e ~nion h v oo~r 1 our,:s-r:.:oN : r • n, u 

it 1·a not do? or ha· dd it do that- i<;; sil-:>tJ.d ct h ·v~ 

do 1e? 

MR, W:\L!,1\f!E: rt: ,houid h ,,-e refo,: .ad ~e a 1· 



9 
r. y 

d.i. cri1c.in, ry ef.Eeci· oa the c-lasc t:h 1t has bsen di:: criminated 

e.gainst. 

QUESTION: Well, isn ' t t:lu.t a m~tter of effective 

representa cion of a pari::icular - -

MR. WJ\LL.i\CZ: It should have used ii:s best efforts 

to do tha~, and, to the extent it didn ' t , that was the 

vi ">lati,:m . 'l'hat wru. the v::.ole:.t:ion held in Local 189, whic-h 

wa:., a c.iso i:.~ v.ins t 

1; :,: n 'l'l ':-> r y on the r.c•s t of th.is is char. the 

:i;' nh .f;ul nl c print•' il i h" rG>c?gni.:ed in l:his le~ j.sl ti 

nisto1.y ha · t ori,.·. s , ·· in t.1e cor.text in which thi Cou.t 

o di 

C t Xl': i. 1 

Trar s_porl:atiol:!..L. but in thl~ 

a ay recognized J. 11 l:lnse early c'asos, vnd 

·o hout; h hi tory of l' tigu-!;.ion und!,!r this l1ct as a 

p <"'ple o b_ applitic:l ir. c reyinq o,·~r :.cnio:rity of 

s n i f transfer in. 

,e d.iffi.cul; qu tion in a11 of t.he liter ... tur , 

1 [ r· , : !l •• ;tt r it cculd z::lso be applic< . n 

' lb xi; o: F. ' v. .'2£!:ln..1.. . hetl'or IOU could h ve ~n ---
r ~a i l.? s lf .:s f:. ·tion l ll<'l'~'.or' I 

i " nc i ( 1 ..: ' $ 0 l. for t..h company; wheth I' 

., , , C: )I' w . ' i;) 1 Jis 1~ cive h::.s t·o:cy of the (.t. 

I '1 tl a 0 C '1~ , ,na in th 

li rat 1 .. th se 0 t actt•.:ill e , . ed i,1 C'-0 } n 
' 



0 

00 1 l:; c.. .. C)"'I l."; ... 1 origi of ,_'le i f 11 

p} ace ecoctr:~- • T t l..t.'l<Ju g- w· fir it i:sed in that way ; • 

the no-ce in :;_967 Harv ro i aw Revj w, ,tnd by t.'le Fifth C:i.rcuit 

in Loc!!__l_~. 

And when CollCJras.1 sf.lid, in 1972, in any araa --- c.nd 

this was accoMpmying the Conference ,leport -- in any area wh _ 

th$ new l,w does not address itself, or in areas where a 

specific cont.raz:y intention i.s not in<lic«ted, it was asHurne 

that the pr..,sent. ca:,e li!~', an develop.id by the courts, rould 

co·1tinue i.o go·,ern the applicabiJ.i.ty and construction ol 

Tii:l ' :Ci . 

T ' r har~ tri know what the-v pn~s · b ly coi.:.ld ho, b r 

ref •rins , C er th -t:hit J ine f cag CJ, w?, ich war. ::-i 

. cs - p c, i "c Lli of .. pp,lla c· ~e!, .lt :-hat tlr1a, .. n l w 

11 :. .; di c; ai: t.:.clos on b"te sw>j ct: flt 

ci .a in thi .. . 

Qll ,£· ··01-,: .-.eJ 1, co tt.ey :;unport moz:_ thun the .t 

t. '.'{Oll 1 iu n ,-r:· · u in h ·.ring ;i remedy against t 

ur. ·on? 

n . ,r·,:Lt,\C3: The · h lo t-.hat the t,nion w"s vie- t· n 

t:1 Act . 

'UESTION: :rsn ' t i. t::ua, !Ir• llc.llace. that ~r-

"1, at 1- 1 ~, of th e c .1es ··- uO. nJ.l of the l tl 

t 'u c,'c n th·t r no+- , e nth Ci . v;d n l 

th. t nivn • , C i i- I n C. 11y ,,.,1 ·va d, c i~cr· ) 
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utiv t d, d, l -~ , '/ l rt WC.S O .8 th t l le 

p- :>p.e in in" r.ior .ilior·1::.na · jobs l..rld in ~e1.·fe;.--ed with 

pr.>motio., , •r like ::i• is cusc •,;hci::c.. th ..;e i;;ce parallel job· , 

some p1::opl. •·•· it.'s j 1s·t Jike p~opla who grew 1p in Liverpool 

a half-e311tury ago, ~cm:-; <.>.: i:hetn want: d to go to s~a and s '112 

oi -i;hcr,. oidn' t. I:.: you wont to sea, you got mora pay, hut. y 

hai, diffe~snt kind of life ... 

Thl.s .s ;.ot a kind cf prt>mo .ion, thase o1re sid,:··by-· 

3ide jc'..,s, a lot of .:he p£icplti, cs yo11 told us, -:>nly h ~,.f of 

th m, if giv n the e,)port.11ity, would transf.ar. 

+-.}- ·s i-:i di.fft•r.-&llt --

f R. '~J\L J\C~: r.;, P of t!" m di.d ,,ot. 

· lJ:' S.l'lOt,: fi-o"1 those ,. r.es ir. th.it rEc~pec :, '-lI1 

.• ·1 t it d'f 

·o l~ly 

.:..r:ii:.. , .. ' 

•• 

ru~ki 

hcv c. :i 

1 r al.i :'. 1 '·h r Sp C ' -:hat the :-e i!'l 

ll" (j C' r snir.1-t .:i. t11 o.E !i.;.'la.:.n• h ..-: 

f : ,n.: 0 ' or ' (> p ,. 0 ti-> 

1·< 1, n ny cf <·h ?~ 

t:' 1 F .., .L II h ._ .i. 3 invol, .. h 

.om ll t:1ese f'cnrts of , I- i 

I .:ro no qoi c:; to t,.iv • t. · 1. w qo i.n to th •m now. 

C. 

i 

, t 10 f~ ndin 0 ;, ·.rc t;l,is case are very cl ar • m • 

re in th i i . ict court;' o-oinion. Thu.; the lire clri er 

job w~· by far tn n ,rt; 9 

iob, --

c a of 

cy· e job, i; wa.<i h hiqh_ · 

lot of o· rcin • 

I 



1 • l' : , r.or r, i • o l b .ca 

they didn ' t ha1; to loud , nd unlcad i..J1e. r trucks, the way !:he 

c i t)' dri v,t \"s did. 

QUF.STION: But ti-.c, cii.y driv,,rs could come homo "'t 

night. 

MR. WALT,l\CE: 

one moxe de irabla, 

That's right . Somo people might find 

JlJl ,TIOtl: Right;. 

"\ .R. lll\LLACB: so 

ill.,_ 101,: Er.acr;ly. 

MP.. UAI C' : '1'1 wt ·. t,. ,; had their cho::. ce , anci t 1 nc 

did not. . 

;u? th • 'l ·l;:lw e.-i~(ntca o:! :he discrimi,iation - t 

occurred h 1. , . .i .: 1at :I union perpe .uat:ed. And thi • , t o 

i. s of _ .a n qr .c th t - · 

,ir C,T!Ol'I: Mr. I all c~, cou~.d yo,: help me on one 

l' ? T r d ·your .: cr· : i<i on. .•tt s f you hev bl 

n r :I a,X-...,_. ~Gl :h'. rig lil· ;.hat, ... l'1 

•. v r ·j I) , ·h 'l ·1:.y d::ci v- r for a year, a ,;h ich ti•Y 

C q1 • f'. d l , b C':W .s crimi.:ia · on, .e lr. • 

9"- e H. o.r V j b :-,J,.,. s ver l V ur • 

th ~.ql't . ~1 >. it E'C? to 111'.1: .,u· 1 w, , 

q •• t; cle 1 V <l J .; I .-.,·i t.f to tt ti.ma b 

t-o tl e dat. w l h (11 •• c!. 'I y 3 uld g t 

al - the way I. ck <"I 1;!1 ,t O• hi f r::: t mp!oy~ n ? 1y 



'3 

d " 't h ' . . 'lE i w 

ork :.--s: 

Do yoi:. unc v?:s;;; 11 a my que!; cio:1? 

HR. 11i\ILPCE: w~11, te gets .ienio:i:ity from the ti e 

ihat he was r uaJ.if:i.eo. for e. vecuncy, which exists •··· 

QUI:S'l'ION: I th.ought··- no, I thought he qot 

if you do not anforc~ thio city dr•.ve:c versus line drive1: 

s iori t:.,, h <; ts company seniority ..:rom t-.he time ha was .::n 

c,rnoloy,se, oc.. n' -/:. he? Ur.d~r the decroe of the cou:.:t . T 1e 

that 1- e Cour.t of J1p;,e ls orde:.-od. 

t- n. l· 11.i:..r: c , : Tr. o dc-cree --

I ti ( 1h h. l·.f••?d th:'.s rule al" 

l., to lv. \1rong" n.:.a I r d it wronq? 

• • ~c . ,, . . i;h c:iu ili . Cl. J. • 

d l 0 
. tt,e first vac n ':'/ •:· 

< " 'O'j E! of '? o· y f 

I!' I : .i 

<;o d no qel: \ CCI.1 ' ·- ~'1~ (?-

• • C i ll ' f ? 

• . . . Ne • l 

' .. r, u: t 1 e m~s 

R, , . f J . t cc 0 ti' 

i • i t 

• 
, . • 1 h f • 
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• l ,·. 'l: O,. : w l. , understJnd. If h 1a: quu' ifi c, 

MR. 11.1\Li~/\CE : In our view, whether a white subs -

quantJ.y t:c~nsferring :tn t.he same way nhould be able to car_y 

ov~r that seniorii.:y would be a. subjec; for frea col:.ective 

1:Ja:cg.i:i.11ing r o•,. T'.er~ wou: d b no need :.:er the Court hui.-o t.o 

ar··, :.: t.'1a o 1_ w~7 o:-:- tl·e ot.hor. Wh;.·· a who had a:.ready 

r rferrl-i ove:c ulu, if th distri<.t court found it 

,'li ,!lJl ,.o c • o, ,,.,. a: 1.rd a car.ryo':,er seniority, so i; to 

b • able tn comp ' with tha b:ansferr.i.ng minority city 

drivers . 

too,· '-'1at pJEi, .. .'o.i. in t.'in Ninth Circuit in the 

'!a··o_!':c2 , ': c~ .• ,md t at relir.f was given on rP,mand, ov.::-

b:j.c :· o' Eq·1 c,_ E1cploy1119nt: Op;>ort.mity Comn1in,ion, [ 

l' • 

'll 

('J 

din 

,u .. ubl 

n' t rca 

'c- ·.. .. • i 1g inst d:'..s m:i ·,TI in.:: tion . but it:' s I- t 

o:, t £ C I rt: :i,., £' ·1 t1J ' t ·/-.h t ""' 

, . 
,. \• 

er 

,. y 'l. 

p. CtlI , • JUS~IC' 

• 

, 
C.. 

·e.::;ult o · th r lief ;l 

t'o a p::oJ r rcis of 

n a dacr ~• ri· c 

'RG£T<: r8 VCU g i l n 

r ,utt:nl tin ? 
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m. SCI .• 'R: 'l I OU Iler. >r, r; M going tc. u l fi V 

minute'! anc.. tr . W lls wi:.l '.lse five m"i.nuteo . 

MR. CHIEF JUSTICE DURGER: ,'le 1<ill enlarge ecc.'l of 

you by thr ee minutes, to b;;lru"lce out '.lUr time over whatever you 

had remaining. 

REBUT'l'i\l:, ARGUMENT OF ROBE lT t. SCHULER, ESQ., 

ON DEH1\LF OF T . I.11. F..-)C, INC. 

MR. SCHULER: 'rh<lllk you, You.c Honor. 

\-"\;i w .re just t-.oJ.o that w0 havo not reached th<"! st-g 

of ti (cl proc cling whe e cei:ta:i.n types of proofs are rel9v..nt. 

,1,; belie• a that the govtirnment has not faced t-nis 

., -·:1 r til 

0 i~s 

'.lli. - or 

) 

1' 

I 'h a d . ' L . , 

ri d 

to I: 

w d no~ t 

' , •• e ..,·....;heed th.ii. s {;age of the proc:e di g, 

~ill DC' , hsr the1-e 11ill be proofs pu;; in 

O- r . dy . 'J.ncre hw beJn no explanation by th 

.. a.: . ficc , s to t.ow ;he government Cilll p:i:oc 

$ t. a· . t;t,e iS"UOS of liability nnd 

-.q ·.:: od, ru d new, when t.'l~ Ci:ccui t Court c e 

."nio~ th t ::., ys r(medy .s t:o be delayed to a 

.. 0 · e s 1 c..1 r Ge•1.:>ral says, Oh.• w h 

i .v, no1 ;, r 9oing t,:, go bt1ck, some 

dy. 

\ '1 i· th . act i ere, d w 1 't 

E, - h• the <JOY!! .ment:. 

l ss. d -c n thi. 

r i c .. ' • 
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i. .,_. n .,~ n l it.t ptio 1 cilut there is a 1 .rge 

pea". of wn:.; and u::.a.:.'( cit.y drivers :o -- from which 1:oad 

applic~11t:3 can b9 obtai.ll,,d . The1:e is a long list of adtl5.tion l 

requircm<;m.t.3 in the Appendix, Volume III, from pages 841 to 

89 4, thct sho:·1 tha additional quz.lifi<!ations that a road dri v, r 

mu ... t have bC?foi:a he can go oi1 thE road. 

I 11oultl also po5:nt out to y'1u that: at the trial we 

sl:: o,Jed, thr'>ugh the e.,peri.ence at. our Memphis Ter.ninal, that 

wh r, ., did t.re.>1s£vr city drivei.--s to ;.'1e road, t.'1at we ha: much 

rn.J:ca t:Atens.:.vo der1age an<l accido,.ts a ;;;ributable on a parcentaao 

b ,in i:.o t.; 1 cit:•.1 dri V(:)rc1 than to thoue road dri vars ·who h d 

I 

Wh..> 

ini i lly hi c cl on i c basis of :heir prior road 

tava 

it: i , not s .i a i:.o ay, '~o ccncl ude th Rt ci :y 

-u·· n ·.e, 1· { gi,c {Ou. si goc.-:i pool of ro d drivor.. 

I ': 1. • co '.t"~' · llke \1hit;1 cit".{ drivers? 

, s !ti: ,p, t · J: b .q your pa::i,0:1? 

\.l ..,T ·oN: Wry c':, you take ~•h:.·te city drivers? 

'.'G no m >r ~,. 1 o leLs :· . .1efficicnt tnan the 

,. S" UL'> : Ye ur I o.:ior. tic --

<>UB,'l'··o1v: Am - righ.:? 

P. SC i .,1,ER: re hs.v h ~n ~om~ wh:. ce city c.:a..i 

l; f .. r d ;a . h ro d • t• - th) expex.i nee w htc 

i .. ipt. · s in ~lvad " ,nany, if r 01:. more '1.i t.o dri rs th Jt 

r 
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·· t.y dr.:.v·-r • ~;r ri nc_ of bo.._li of ,:·,112m •·-

Q\JESTION: HeJ.l, why 

rm. SCHULER: uas bad. 

QUF.S'IION: mv,·, wen, penalize the Megro drive 1:: in 

California? For wh cit the white drive;~ in llemphis did. 

ltR. SCIIULE'<: troll, :i: bring up t.he Mer.iphis experien e 

si11ply to -y tha'~ it is i.ot safe to .J.Ssurne th;1.t c5.ty driv rs 

.. ,. e ~100 .• ro-'l dri'v r·. 

i ·1 .in M r ,his, both uhi te ·md minori t:y city dri vei.-s 

w .re trans * rred to th0 ro d, and bot-Ji th£ wh:i.te and the 

minor:. ty c .. · v d i v~i.:s w1c :·Ci not good r()ad drivers. '.L'hey hs.d, 

e c- nt-g~ 

10 icy ,. 

. ,• 
" I 

l 0 

V !J 

r t. Il 

t ii: h.a 

C it . , 

0 th'-' roac. 

go J t.o t'1 

0 

< 

0 

• 

.. 

: "· 't" t>i.<) e·,- accide~t ratio than whi ta nntl 

c'lri , •ho 

I' a "'l ' ·.y ·o 

V 1·~ }, " 
. r .. 

-.,. ruf'l -l 

,. . ·L ·t 

, .r 

';ri ·Lf 

n .. i ' lu 

C in wi ;h prior road training. 

1 i:::'..,,c;; on w1 assumption that: we. 

s t,,t!!,n-nt !:hat a minor· ty 

city to tl,e roc.\d, even 5.f ho nt 

us > n __ e,~~ity. Thal: i~ 110; o. 

on··mi. o ·i tJ n:-1loy - in .c i 

)" "·om th' city to the roac f' r 

I- ,·· 11 h v~ to go .. -::he bo 

he .:d. k C:P9 hi b ne.:i t- '1 niority ~he he 

0 d. ut it js i. t. ·.ru x, '.lay th~t th re {u 

1 • CV. 

I l li va . t· s l p-:iin d ut he:c l;h_t T.I.l •• 
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f w o tr1 l rg r tn eking compilniei; tn ~t 

does net have a no ~ransfux policy . A;1d the record shows 

unifonnly th,it, wii:h one or two exceptions, transfers were 

allowed from ci t:y to road, 

The govermn1i!lnt also assumes i:h1tt fewer than h,,J. f of 

the people involved h-z:re will transfe,. There was no evi.dtlnce 

to support tl1at . This should h«ve be·ln put in at the trit.1, 

a.-id we. bol:~t.,;.,, the Just.ice D-parment attempted to put in .:.s 

rnuch evid9nca as it could, llS to who ;:he people we~ th11t had 

suZf reel l't.cr·m.::.n-b.on. \·la've already tried that issue, nc'.i 

,, chould nvt. "l'';"' to go t,,.c,;. and i:ry \:hat issue, and t.r., try 

Q, 'S"'.CO?:: r::: ·hl ·,: i, in the ~ecord, any figures about 

· er" " re from 196;; ·l:o data_. o:;: frorr. Ulo 

t tha \•.t: e 1 :o off -::t up to date, in tenns of v rioi• 

:r.i. in ls , c, • 1ot7 

· n SC ll ER· vou: Honor, we i:.rJU";! ·t-.hat: the go,-E<rn1u ' ". ,._, . .. . 

'0 1,; 1 Tl t • • d ,; t.'louq, t ct .,t l:hey should ha\ifl 

d;: i ·.t:o · ne re :ed. 

o 'h 

· t,."-d 11.· mi' •-d ev1.· "· • 1-te:c"' m y • v.., o n som~ f'C" ..., -~ ..., v 

• • 

,:e :f 

I c. not 1 lli ve that th y ca,11 fc:rwai·d 

· •t 0 ~ c ,loyeas in : 371; he.re is th 

d 

nl. .b C of C n ·. u i,, d 'r '65 .n '71; Ul\d h re is t • 

l.' i. l ·a l' i ~i :n .,f t (. p le you pm.: 'i.n t:hose OP n n; • 

w y th . l i1 .10J: ut.ting in t-11 t typ f 
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V • 

a O\ rt 1. not - • 

QtJr:S'"I0:-1: Hell, then, ; our ans;;er to my ques t:".on s 

no? 

MR. SCll'JLEn: Yo!! . i:t is a quilified no, You-:-

llonor, because, \'Ii th a record as long as this one 11as, :.: am 

sur th t t;hero were ma be at one or two tar;r,inals thore 

w , • otrL i ·orr.1 ti n s t.o th t t;ype put in. ;: do not 

e.re was . 

'il'ICH: 1 11, '.l you think S. t nnkes -- I .::eke it, 

o 'nk i r.1 k • :::o ie d.i fforence wheth~r there is or ,o , 

I 4n o 

• SC !I J • : £: , do tlu.:-.k it mao es il aiff '· nc 

ov rnm nt h snot dclre. (' 

r er 1 • ' • " arqu cl that w bell i; 

l I ) y fn de rml ing 1 · 'lhilicy r 

y, an t ofs, i, i ,dividu , , cl . , 
t ' t· c~ • And hGro r; been no 1g 

- , t}', f <'OV .cnm nt or in ti or 

nt: t<. l _!;L 1ld not 0 ·pply • 

I d b :'o , t;h_ hu b n n thina c 

n I. po ur t , - 1t that a .l t;;1e proofs i. p 

f r li i i n d e a taqe. 

0 'I e ' 01i l 

I Jnt t;t i r d l i tr u 

. 
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i ,, l bro!lJ .;c, r:xerci proper 

oquitabJe di!,cretion. F~J:.:!. and th cases tell 

thato 

t··o believ.,., in .. he circums t:mces, that it was a 

r.easonabl:? decision by r.ho d ... strict cou:ct, even if va asst.ma 

thero •,cs cliscrimir,ation, to a•,ard th~ relief that the di trict 

cou,:t. c~d ·01: Cu~cqor.'c-<; h, l3 .1nc! c, pe!:cticularly in lig:1t. o · 

th~ !:act t <.1t '·1 re ~.-.is <\ par iu. <::onuent decree that 1 ot only 

settled b~ck. r, , awards fer thi2 ,;.;,ma class, but also 

ar:.Eixmati1"'·y o '·,,.red fu .llr~ h:i.ring on whet is a wr.: 

$ubS nn.tial tio, onc.--to-ot e b.:..;is. 

· .... erov~a ent. hfua no'; add:::~ssed :he conflict ~)' ... , , 

b, ... n th c .rc11 •• ·t; t-.o qua· ii:ioat:'.on date, Md what th t 

m 1l • • 

u:i.~ 

l'>e 

.l 

pl e: 

C e • 

A~ 

re, 

~i 

o:: 

i • 

(' 

·- ; V t1 ~"' ,. 

- l V y I 

-::t or I 

o·• • 

y 

C 

, I l 

ON D 'UwF OF ' .. 

E ,. ,c: • 

h udt1I 

2!:l 2:.Li. }. ld ,21 

h• faiJ u:: to ndd:r.ess the.a i 

l : .'I' ttf f i rlnl' t~ O'Q of the crd 

fi .c.in<; t.'1 'lt t C co "Pnl?Y is 0 

lls. 

1 ::>F L, r • .J. 1· 3J:-~~. Jn., . ,. 

PETITIO} ER 'NION 

~t,ief J ;.1s · • ce, ann if th Co ;.. 

l d hi• lf I: a ~- li E of 

~I: p i:: , n: - n 

r 
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it 9 •n. i • t ii raci l discrimination is not. a 

bona. fide • ,iiori .. y sys teJ • 

Tb.ts sys·cam doer. no. have i·ts i;enesis t-.here . Tt-e 

whole lillc is basec on findin•JS cf union connivanc:;, 

with an employer or with s<;para'<;e black £nd white unions or 

with line of p:cogr,~ss sen~.ori·,~ies, none of which apply he~ . 

Now, !Ir, Jusilco St;e;vens inquired as to what t-.he 

Cour cf l\ry, aJs h ' <1o!.r-. I'm ,t page 6 of the AppendtR 

+:o the r et.i · o er for C2r1·io,:ari ··- j·1s-:: a moment, that ' s th 

at ,a 31 c f U at cocunent. 

" . t.! )~ on 1pp. 71, l',pp . II ruid JI.pp. C" - ·· thdt ' s 

th nti:c'? 1. • s .. of reinori •;i .r. -- "are onti tled to be gi von an 

opµortur i ~- o' 1 . .'utt r~ vac ncieii i'r1 tlu specified j b 

·l i i t:~ o , lie th<lV a:c llowc-d 1:o transfer by 

tric. 'o· '· ,:,r 1. on th€ b..s:s ,-::f t.'ieir seniority ard, 

y q l l i f.y 1:o h s jols, to be permitted to oxercis 

y ·n 5IC' ~o;:,s i'or 11 purpos s, inclu 'n 

' dd"ng a ··yofL" 

, y: 1 h p y t.o t-e .. r <"01:nnel u:,andon th i:. por,·' 

d -~, ur ·1 t: wJ- c: 1 1-•e get back :l:> ns t i •:s nd x ·- ry 

l-hi .':i e h.iv al· a y r).•' d .• h,.'; h3'S go'Hg to 1 

y th,r • 

ft..t J- J c 'o rt of ! p ,~l • is ,J-

Court of A l d'd. 
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l (' t r • , 

that ou:i:· c.o ract r. t pr1Jhit it 1 ei,ployce froin t.r in -

ferrh g . i ere now u.r pan 7 of th •. t JcrnE! document. 1\nd this 

is ti,., Court of 1\pp als . ~he second 1ar11graph 011 paga 7: 

"!lathing in tho tnion contr?.cts prohibits an ornplov 

f:r~m transferring between separate bargai ning units at a giv 

torrnini:.1, b11t he 'oses hiu prc:··tnmsfJr ,ccumulated sen:.ority 

~or bid ano layoff.·, 

-;o · .. if r unde•·r too, w},at M:. ;•,a).laoo h~d to J, 

,,;,t w s tha th d:i.s i 1quirhinq f(l,;tm:,3 b?-;.-wean white and la 

c-i i;,y dd. vera 

r t 

i en;> 

y JT' . 

y 

'". 
t .• l 

C. icn ·· 

t t, C 

w 

c.i 'cl l 

; "-" .. th t '>llid.s ooulc. not l:rtnsfer. 

, · f 1 'c 0 1Jh , i 's ;his m.::n, it's tr 

'c r n fe:. II don't stop ~"I 

.'t ' criroi 1 ~ion in f 

t'1e u.r:o HJ, not. the senior· .. 

• :· s d's ri ii 1 \/: d 1gai 1 wit:1' 

• , ,., n fer by the e, 

I ! t f .o 3 d und . your :£_ ' 

b ( Ac..t 1al ." l h 75 > re i.h , 

r 1 ur .. r i .. e Jij of th r; n+-rac ; -~ 
• 

(. C d ; , r. 11, 

dri , :i V 1. r 
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had pp:ti;'"' io tr,m fer r wer mc:it by this block? 

MR. WELL'3: Tho:ro are some w;10 say that they opted to 

go on t:he ro .n, who bzstified t\.iat tl'Hse options were 

ir.d.i.cat.ed prc.•·196:;, ai; a pc-int when ii; wis not ~mlawful und:i.i: 

this statute. 

QUESTION: Mr. W~J.ls, lat's be realistic. If one 

of t..1-Ja N~gro city dri. \J'. r., is h~:r.~.d by t.'lis c:omoi..-iy and put o:-t 

tlio line dr.~_ve, 1nd g::.v~n the senior.i·~y that; this opir.ion say., 

do ycu c-.-isu~ m:i that th~ un'!.on will not object to that? 

!ID. WELLS; I do, Your llono:~, i;nd --

{}UES?ION: WelJ., uhat~ are :'ou going -·· ar~ yo'cl going 

b. •Jc or yo 1r own contrac :: 

MP. m~Ll s: -·· long p;:ior to the -·· 

:)l.JESTTO I: Arc ye J go::.nq bacl: -·· your co.1t:·act says 

i .i:i t·t .- do ·A' t .- ? 

-"• WEl aG: -; l"f~-.nderstood yo,ir ques ~on, Yo 1, 

• I l I: Yot 1· ill'· r, c n,;1:ac. t . ays se .. iori ty " 

l. . • 

R, Ii': .. : Ou 11 · • n cont-cuct, Mr. Jus ice I' i h , 

tn-:; sc l')i.>r· ty t-•Jin. ',:orr the dat.e o:c cowinq into tl, 

b i:calning unit, 

QLESTlOI•: ti.gilt, 

l F. ~1ELLS: Th b'iCC.o 
0

'1 r,< en r. fo · .;!1 ,oad c 1. 

NLIU for 'lorn ho :y who i,. 
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outsir. th tg 

(}Ul,'S. IOH: r di 't ,zy tha.;. 

MR, \IF.LLS: So tho senioril:y etarts -- white, black, 

brown, or wh·tever -·• vhou ho comes i.1 that unit. 

QI.JES TI OU: I !,;,.id if he cones in with seniority b cl: 

to t1he, hll tirat applied, \-.ould the ~nit£ man that is thereby 

interf~r d i th co ., to hie union, w 1ich 5.s your union, t 

woul yous t too bad"? 

ra 

g 

i • ,IET,LS : I w"i:.ld s a} t:ha.; t.'lh, black man c r ng 

i tc;,i-ing tJ; th .: s cii~cr:im'natea against because o: s 

-· .t into '1 u it hould •··· t1nlnwfully di.scrim' a 

s 1·on wi'l 1:,·pnort him, h will q.lt 

OU ,: IO v hic:h union? 

• S: y • 1.!..l .on . 1\ny Tel!Ins ter io. 

s ro ,: I • ' s · n o 1f' , h ' s in th r:..oc l, 

.,. h ·; 

I : , ·r ., 
• .. 

., r : I ,l: i; I' t'e !i ' ,ocal? 

I I ·n ! l Io Jlnge•es, y 

l Cr.~l .. Loc->sJ. T .... ; I 

w ) r bl -11: Lt C n 

n o.: ·1 t COi ;o I ,. • t u 

: l h I" 

; <l ,il <; i ( 
• 

X at . t- ' h a "i 0 t jo I 



an. , h n ii \ · 

ti.no -·· 

i q J.r, t. w1d unt." l ther~ <:.l ,, t 

QULS'IIO!li And thlli: senior.Ley -·· 

MR. WE!,LS: If I m .. y answe·c, if Your Honor plaase. 

Until thera comas a tim9 of a posting a.t; the next six-month ol-· 

twelve-month interval, he won' t displace -- neither will 

di~place tne other. 

Bu' • .-i; the next postin~·, und!alr tt.e contract , whoever 

ha,; the higher scnior;_ty ui: that poin·: wi ll be the fellc.u ti, ... 

getnt the option on t.'ie job. 

g 

sc ::,c: V 

it' n 

Q' ,.S' I'lN: So the Negro won ' t; glt i , . 

~ . WFLLS: !t. c lp ' on uha'1 he uas discrim;i.11a+-

1 , d"scri '.n ed ;:ga:i.nf'~ befo.-e the wh.' C 

. 1 . , • ;1ot;, he wil.l r ·• • 

't :o .• 11. .; 1 t' a n,t j n you. coa·i::n,ct. 

l • 1 · rs: v s, ix . That' .:i exactly '(;he con ,. ct. 

rt • .,,..Ivt : "1 ro · th t in he contr .. ct? 

J ' • r,I ·: ,\r+-i cl Jl'l of tn co:1tract, ·--

< :r:: rr 1: 'l , · t a rninut-e, vou clon' : i:.nnerat 

' m rry, Jir, 

( ., ON: 'll'. • 1 ·th • .c.n rac ; c'lo s it: &av 0 

\I l.:; i er 1 .d • i.n >. b cau ('\ Q = r .cc? 

t • v ! . : ~n \ _. C 18. I a · ,: i'ind .. t" t 

t:u \I 
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!R. \,ELLS: ,!·,:. P-.:e,5.nnt is looking for it now. 

Bui: 1:here is a [ pecific --

QUESTION: Oh, I -!!. 'lJ. find it. Yas . Go ahe~d . w I , . 

find it:. 

HR. ~12LtS: Here we .. :.:e, it' s page 816: 

n 

vgainst ru1 

e Er.ploy r nc tt c Union ag:z:ee .1ot to di.sc:cimin 

individ ::.1 w:.t:'1 respect to hiring, cor.ipcnsat:'on, 

tel= or c:,uoi tio is", et L~i'ura. 

Now, you have t.o rend t-hat 

C'l' ·'STION: llu' I cicn' t see t:.nything th;;;rc ·a1ioui: 

the €nio.c'ty jc \laivod. 

l , .'.n 

Il, t . LLf>: Y.011 H.V tc re~cl t.'1,i,t, :!.f Your llono:c 

nn. c en w.Lth tt, sen:~9r5 ty '.)rov:'..sion, --

·rnn: 0h, oh. 

• • ~LT,S: , ... <' 11 in conncc,ti Fi 1vi tn the gri \ anc 

p " dur v l · n. 

r' t:., , ,;:o· : c • 

• We. • ,. . 110 V) h V to loo'., a. Palph Di.JC 1 ' 

t ~. . 01y 5 . i."" co_d I!· i;t\ r 3 1 c.: to I ha;; happ r: .d, 

:nt:1 t ,e co1 r ct · rr dy 1 ;" av il ble to hin: there. 

:t < sur! yet it' tt • 

( lJEST,-0~': All ·.ght., r : d u t. ior ·ak ye• J.: r 

it. 
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, . t .. 1 .. ,-. yo r lou... l\J'nc·r. 

QUEGTIGJ: 1-1:t: . l' lls, befor<:! yc.11 sit down, rnay I 

llSk you a question that l'!l.S suggesbed to rne by a quosti.,n of 

my brother Whit.:;: 

no you supposo Uat even if thf. courts were w:,ong 

her- i1 hoJ.<.iing that i:he urion hnd in any way violated -1:n 

TitJ.o \II of the '64 Act, mtd that: you' re corr~ct, that il re 

· on on the pari; of your cliEnt., that, none .:i1 l 6, 

the coi..r , at a court of equity, might h~ve po"'er to mr.'1 d 

th col)cc~· c berry "nin~ ag-:-c~r.~nt to ~no extant necesnary 

n ,e it po s "ble -o r • c!r ti-, violat:.on o:.i the par.I: of t.t. 

, ?L y r an..I to 'J"v;;;i )• -, :'1 

plac ? 

lc-J t, it their r.igt.tru:. 

• WEL, : c n' say th .-~ a col lee .i ve bargaini g 

C l Ct -~ ~it.ten in b.1 e. r' do nay that it is ba!":i.o, it 

f ' b i: t o al policv n,d3r t:.'le Labor Ac::. 

q I i.;p !:' 

io:c· {. 

T t' 

•i i '. 

• y 

~. r e n 

8 l'Jg stad, t1' 

Rule 19 do nd 

l 

r , 

. j 

w 1e~ nr oth r conditions :;i.m 

,. 
w. 

c · nly a ,.:ha:1c l lor C"'lr we· yh 

. ( 

' • J 

ldr~ 

OllO 

C 

1 t in this ,.. 

a Cfl. ti 1 may 

c,:r: hou d i 

, t. n lp tl L'> rt 

• 

0 
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,. JE,l' IO : :: p >th _ .r~mady . 

MR. Wl';LLS: 

under the cot t:r.act --

;'.i.qui:c out wflat is a proper remoc.y 

QU'O::STION: Perlkps as a re uody . 

MR. ;·TELLS: Yes, sir. 

QUESTION: l\nd r1ight it not le t:rue that even tl:lough 

you a:ce wh.:>lly guiltless •.>f any violation of Title VII o;: 

any ot.J- or feac:r.al l;;.w in this respect, that an equity court 

,tlght not b? ~,arranted i.1 ·,ai:ying the collective bargaining 

agreern,.nt to the e ;tent !1oc-essaxy t.o give. rali,af agains·.; the 

v ..:,J. r.ion y tie ' .>loye ... ·i 

l-' '• r ETi,J: : will c-onc.:?d ;;h3re may be such c:. s • 

I ill x ot < , . , t i.t . .l.:: ··, snch a C!l!:-0. 

Q ."I:ON: 1_. 1 'c "''3 U!ll! l t:u.1t: -- I take i \.: r l70 ' 

r t;J:e .cict c ... 1:...:: zoli;.-cion of this cazo? 

Ill, L ~: I 1:, I think t.'1,1 district cou,:t. 

l i.l., I Ct) • i· -y ·f r .. ) es, sir .. I 

nu .,••tON: 1~ 11 .• lat' s ocssunD t;,1at there :".s no 

u r, b I h t th re ''t '· 11 n COll_,.; 1l~d pntt,a1:n o-l; • ' 1, ., -

i n i l ,~ by , --• d t11 at tile re' ,; a 4ues ~Lon o e .. p. vz :c, = 
u · a ::, J' tabl.., ;.·~r• dy, such ,. giving some per on o 

r • <IC i . V r ori wh ! h tr · fe :i: t;n t:h roay . 

c. ,t t>c t ". : . rui -ro s r.> mode c. -

n " 0 in : tc ct. if av, o 

1 f It • • t t, V 10 
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u i 1 di .,, ' · ,· J • . • 

1" • \,EI•!~: I ·~ t ld not;, IG··:tver, I hasten l:.:i o y 

here that Y,;in:· I ono • d1 ision i.n f.2:.~. make very cl3a:>: th t 

that is wholly unn c ss a:cy . ':'Ju.it: wit 1i11 the four corne:: J f 

tho contra.c~, £:'Id uit.'1in -t;;·e 

QUES'l'XON: W-11. no one wou11 blow a hole in the sic' 

of the con tr.. ci:; unn c-.. s.i::ily, I take it. 

I '1. HEX.' ,S: Well, the 

QUESTION: ! f you dor.' .: n11ed to tinker 1-ri th the 

nt act·, ·o w ulrui' .... B: t , h t if: '.!ou did have to? 

MR, HELLS: X.f 1cu ha•·.; to, obviously il chancnJ.lor 

•~h nk y u. Y u · lo· i:s. 

. , . i J~ iH'~ " G ><: T'1an:c you • 

C~' Ll,llJU CE G. lli\LLi'.CE, Q,, 

._,, B LP OP Tl!E 'lli£PO -IDENTS 

c,..: 

pct J 

of f b ~e con;raccs hdve ~e 

gh COtSE.'lt cLc and U' o~ 

'1 o •f: cE of Feder l Co 1ti:act Cor,ipJ.ian c 

tJ- DO) ' 

d probeb: :r t V. 

co~ r d by r: , 

i l't · llf t:Gn o th u::, 

b r. 

(!,) S 1 , J 
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cl! ugre n l • of ,J ra Con tr, ct Co1u:;, ·· an 

that arc a.11 pre,n.:.s <l O'l ... e theory of the Quarles line o:i: 

c-'l9S that. :r have b en talking about. The most prominent of 

them covar inq 50,000 worko1s in the nlne largest stael 

producers was entered as a consent de~ree in Allegheny-tua·_g_m_ 

St; el Cll'Se, !!.E'.! ted St~_v. l\.l•l..:ghen•!::.!:;·d::.om S-l::eel, in w:iicl, 

the 'Jni t.ed S :eelwor "' s U1 · on was one of the parties de1 ndant 

tha-t 'nOOr d · nto e cons n d cre1. . 

')UE 0-roN, r . Helluoo, no~, that you' ve gott:e·1 \' 

your f t., V U C. - yo ' ... re d t:10 Court of Appeals 

opi.n or,, h .,_ g d. 1a ::l c l ;nguage your opponent quot,id 

fro.? 

in. I JV'B: ?J(:t· a a· · Je spe.cifi e :i. 1 o• : b .i 

1, 1 1 cont?mol. i:. d by th- co 1r • 

Yo I o,,... ;hinJ,: ft:lJ. S(;'n'.crity re<l.! 

.· t:V, -:I r tll Ccur~ said? 

• : ,. , .. art. a'llbiguiti s l. 1 

• 1 , t. e c. lider to D" th pr • 

" 0 

on , , ., d "{l' elifi,. 1t' on d 

rri 'I I : yi 1q t:t, <E >t of i • 

J 
po ltd :.t out ry 

C' J: y n '-it < £1 Pif 1 r=i 

i l.'l"\:: in .• b l f t cl.£. ' - i i; • gr l 

d ta''l . ;r,, <l - -· in, l hich l s C 

I 



~l 

~c.nc a o. 

\ncl ->;>- • n Ul :ce .1."' a subsequant d,cision uhich w 

refer to in our brief thut spacifies it; in even more de•;:ail, 

where we discuss qualification date i:,i our brief . 

MR. Cl!I:CF JUSTXCE BURGER : T,lank you, Mr. Wallace . 

Thank you, gentiunGr, . 

The cv,se is subrni tted. 

[Whereupon, at ~.:52 o'clock, p.m., the case {11th 

llbove•·cntitJ.ed matt.er was submitt:ed. ] 
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