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r• 'I r 

Prncf'r.i.A ,.,11<>"\(,., P.r 

ON l'~il/1.Lr- OF 'Iii': /\Pl>P,LL/\NT 

'HE'• c;r,.;1 •~'-!i\J\": 1.,·1 ,1k , !':>U, vrur. Hr. nr r .. 

7,p < l l.i!n ·,; lll'P"" f ·nm 'l ore er o c1 th-, ·· iuic.rt> 

5 ch 

h • lk i 1 

ht>;·" >rly ~)"' .., 1 C l'f d >r >-s cipti -:,n rot l..T. • Ce ive.3 as 

"'Jnt n id - ( ,, '- i .... 
f, . "' - .hir, + • I Un '1S () 1 i ,,_. the 't l~ 

)'r C< i+r c--:an i'1E" , h• ~en " -=istrJ en n i:h c or· t 

t <' . ") ll~ri :,, t .. "'" lP by p ~rftlCC" s :s ( ch . , c' n 

.m<le ';.6 "n<! t.r~ t 1..f)ry r.c-11c th,< t: 1es rai:- .irl-

J ilr 'Hrti vi lu .ve ') ,.,ht,.. l hc-i nonr esc'I·~· t'nn cc n+ --~ 

cepti•res '· ( " !,. j 

C i" Ji<1f' h <:c>r _ Lr,n Gi!'l7 • ) ::,f' th, I 



Before tnr!lincr to the neritr. o~ •p1"! l.e;,s cL,ins I 

Kould i•Jst liKe prif' •y t:o ,ice re lE MYSElf. tc the question of 

st<1n<lino of t.1(' diff•rr,n- ;,prelle~s to l"1aintain t'1is v,·rnu::.t. 

11sr:ocintr?s "T1d 1 aqen i";,d stilnrl inq to r.tise t"e Plrst :\mendn~nt 

an<l priv,c~ r ,ts r "1 ~r r no, prP.scri.ption :o 1traceµtives. 

l ,, 
'A. 0,.. r a l · L f 'lp io 'l n1 ~rni l<f \ssoci te; 

a<:1 v el: as 1? i ,l ri .. , d• t +-t :(""! .s ro rP 11 .:-1-t:~c 

er that .h~y h <' ( "l 1 . ,.,, 1 ) re~li t.i. fe'lr o" pros !C 1 :()n 

l bei l t t dC., ~a 
A 1-.e 1. x,·n.r 01 

cutjons u:-irler t ~,; s c.•.u e . r, Ne 1 ork 'l'cc1te si1,~e 1965. le 

feel that 'i:hi-, s €' r ,: ::o{ ,., ,y !'o ·u _ation ,, ..:nnin,r 

i\sr,clnt~:s it - lf si - , lt 0 - ll"Y receiver! :\t\) l2ttncs 

frrn ::.he f t 1 t.z o .. r y ~h rerr:ir<'i to :1' .ir ad•,ar-· 

ti !'"E Mer·- of en r C l , I \ d+.erl OIT( r d y ;i l'."tO e 

e·<r• in i ·i '1 t .1- <iis . - ct co ., -. 
'1. l 0 C ? • ' ,, fit <) tr- 1 • >r • ... e!:' in 

sertemh. 17. '1ft ' i l . ui "CtR st,n ei, .hi·, v{si '(1; ! 

for ' 1fo 111 t'o 1 < ~r nq r, -p~. c• ., on y . ni1 - n ~•Jf ·1c; c nt 

to ~o -.fer <t • n I Ponul; on r ; .in: 'T J\sso .. ,t 



r r,n, th •. is l')t ven ,r, 

alleri;;tion in tr c<'Mrlaint t '1e recoive,1 the letter and we 

wc:ulc'! sa,, that he alr-r is wi'·1'0,1t stnnf'inrr anrl without stanrlinc-

even les!l than Populi'ltion Plar>ninq /\nsociates to l!l"lintain this 

lawsuit. 

Even if l\ppelle~s had clenonstrated a realistic 

fe'I • o'I' in·ji:.ry unde•· the str•1,'-:~, we ;i.lr.n feel they are not 

suit•.hlo rep·r,:ic- nt;itives ~o r, i'l<? thr. priv.~cy riqhts of thirr, 

fin, anr1 •m"'er t .. P"le C' -c "' t·"lc-er;, 11e ~eel tl'-ey are not a 

J"ropt'" p. rtv tr, rr1'i. c · ' p• .'v :y ri,:,J-,._s o' users o' nor.-

n"I t .t w~.) M"int.,i.ned t'lat 

they w.--:n ... < rl I: , c ;,, ic. l at oc c-.i o~d in pl.ces other t'lan 

,. t r.::. P ,.. ' i · "op· t io 1 >~ anninq 

ll~soc1.1t , , ,. • i t t ,£ ot he,-s , we 

;;lr,o "CP t < T E' •tv 

- 1n l . .i. T .... t tht"V han 

st, nr ., ""' i .... . .. ' 1·i-r1it, rf '"lthers, reli~r'! 

or "' l )c\ i~ ( I l C: . .. ,,(' 'N" l " 
nei .. r,,- of "1 , C:, E' t ,n -,r 

r ro .... n.i.t L ,l <; 10t ---



(-

case. 'l'he cou • in .:nnt c se 1 -i c r ful to . + ntc t t • f·'e, do 

not leal here \/ith dlP. diff;.cult q· esti0M; o• the sc called 

'r.iqhc to hear' 'Ind 'third parter st~nc'lin<l,' hut id.th a pnrtici:.-
in 

lilr Me;1ns of corlT'lunicni:ion/whic, th, inter.est!; r:f beth pat"ties 

,1r.e inextr.icah'. v meshl"!d." 

m~ tis in Procu,iPr ~t pnae 409. 

/\s ;·c-~ the Ne~ V,1r, Time~ case, ~e wot l<l st.bred,·. 

that tho:;e nre v<>ry speciel :tin 1s of stlln<'lin'l casf's ,.~ca.use ii" 

thilt type of canl':, il t.hira Pilrt•, is not Jerinc .te<" tr ;:-aise the 

rirrhts o~ thos 0 ,,no WC'>Uld recei .,a tt e co1'11"un i c~ U <..n, che r~cei-

vers ,:,f the cornnt 1ication no: xnowiro c1bout :·K c<">mrc m.~ca• icn 

, would, of co•1rs ~, bP- i 1 no pos i. :.'..on tc b·.-inrr t .e - il~ ;u ·. t therr-

selves. 

'l'hn . is qt te if : e l"t f roM the , r,(, h€ e whe e 

there is , taLn 01 l"e l'o)< 1r'l hose who~ uJ.r1 ~.-v?fit f·ccrn 

/\ppellees' a quy,, mt in thi!' c~ur 01..l<l h'? in ;i r,osit .;:,n tc 

atcRc, t .s ,t u.e • 

. s :,., + {t 

wich nis l r: > ' OT.P" < " q rc1j n C')l: C Fpt' ,es, ncr 

c'!oes re. 1 'lt . . t l j .. n £' 0-::' l • ::mtr,-

cepti:r "- rr r, . > • ;. . l i:.l lsr f' ( J he ts nC".: ar 

ar,i>r , ~ri t. T to -f l 1.:.r -p I i 'l .. E-Ectr cc 

rais th' c'! ,u . t 

"'hp-- 11~ - ,th"r n i r~ in t), r i.!'tri ::o rt. 

The rUstrici· cm .. ,: c'! • not ~, • l t ~ue tic1 f the . st r i,q. 



t•,e , i ,ny v 1t, do ,iot-

havr, '.lny st."11d111<1. T'1c i oc';or' ar, we hav~ pointed out, nrc 

eY.e"'T'te<'I f:r:('m the ope · 1tic.n ?f '>•~ct ·.on· 6!lll ( rs) I: y enother 

provision of the Educ,•-.:ion T,aw, PSI allaqc-d no ~hr(,,lt o-f' prose-

cution and 11.s the dist~·~ct courc pointed out, their exR.ct 

relationship to the nc; V(r~. SL'11:e la•·! w,i.- n<'t , t all clear. 

As for ,:John Do~, he w,'\s never ir1ent, fied and we 

woul<'i submit that an annly!!is o': the co;11plaint ,. ould indicnte 

that his cl'!im< in any c.vent are spaculai:ive. 

Turn· 'lC 11011 to .:-n aTtnlysis n £ the rr,e ri ts of the 

c1Rim'1 a<'lvvrice<' > · t'lc .,, .: in ;i 's in the di ~t.:-lc t court, the 

rb .. ;trict C('trt 1 i l.yz cl the ;,e~, "erk st;.itutory scheMe frol" a 

ri'lh .. of .,r i.,; ... l ,10 'lir -. T'1e-_y heln that ,ccess to cont.re,-

s po+ R.,1 ..;pect of th£. .d c-ht. of pri•rncy, 

it W'il cl A .. 8 c, ., tr .'!T t- r .. o'lsi.!ler it a ~uch and they 

'1.,,i. ore , \ e i:t :: )'l.:l d not rerr 1la1...o in thi& crea 

U'l .e i ':her ., l r e· '11 r a 'l(')n fo:.. it to ilo so. 

rt C,U'" posi in 1, 1nwever, th'l':: ir reachinq tl1is 

concllsic'1, the ,, .. , t · c .. ccn·~t 1 u'l.ierl •.m ind> >ropri«te ~t,nc'lard 

to t ? New ..,or <Jt;,t~ ,"ztu.ory c-neme. 

to con:racentive p-~-

du,,t-·, p,rp lS ... , F' l"CT re s ; l 1nt to ?l£El' c-oPtraceptive 

..,1·nn :+--~, 1'1. ,.'l • r --,c 1 i w~J. l V Connecti'-'ut. 

~•p ( ,., , . , l p r,; \q that OPlV t·C"ens d r11.; ""' -

Cif"t c,r Th si~ I , Pr<' rJ, . 1 l "1 1r r or 16 lrl'! conccrne<'l, !'ln.y 



distr;but c n, 

fro"' which inc!i 

.. p 

'Un~ 

' h"l 

c y <'."b' 1 

• y r q 1,- 'O C.IP rnurc-£> 

c-on trc1c?.p-l: · vr:-~ • 

()l!F.S"ION: r>erh;ips '1lisun<lerstoocl. I thouqht that 

it was illeqal fn.7 il J:' v,rl'>acii,;t i.:n ~ell cc,nt•·ac~ptives to thn!>e 

under 16. 

•-nsc; SILVF.R''i'I.N: Ve:; ynur Hnnor, it is. I just 

said that NPW York, in provi,tinq the t licenser! ph;,T.JT'acists 

were physicians where chilriren unc'ler 16 uere concernf!<l -·· th2.t 

is tr-c1e -- roay o.1ly 3€11 contraceptives. nnl:, physicians r,11y 

distribute contraceptiv"'s. 

QUESTION: Pharr,,,1c_;_c;ts "lay not. 

"II<;!" <;IT,VJ- AN: .. :, • i cor··ect. 

!"lurT'' "ON': 'lle ,s -., esc ibed 1-:>y 1 ,hy id.nn. 

'fL! H ::.vr l\11'. No . pr scrihzd. Unless ob·:,.:i.ned 

fro"' 1 p y,;j c-1. t 

cm1tr,ceptives. 

i p·~ ta,ci ,q a "Ut rc,np• •,criptior. 

,)UJ;:C Ti:ON. ''larT!'aC i t 'l r ;i_y noi· ? tc tr ose U'1rler 

'II'1~ ~; ILV, l 17'1',: F:.c tl 

obta i 1 ,. l'onpr~. •r.i 1 • i '1 c , : c .iv frori <' ,,1 · nic he~e c: 

phys.:.~_. an l.s emp o/ , work,; ·,.,r r,'iysici m c"i ectly. 

Sc,ltC' th, t 

llo.,.e .?r, t"lcrE' , .<> o i rlividual 3 in Net• Vc".'k 

·e r 1ierl ,ai.rHht he bili .y to obt,ir non~ 

pr.os-,ciption ce>ri :.:ac .f · ivE' ,- , ucts 

'l'huG t1', 1 ;itu or't 'lC''h !T'e ui.rler ttz ck here --



C 

nur-:. O~l. 'h'i d- , 1u s y ch1t - trct- 1 i 

se.1tencP'? 

State stRtutory <scher'lt, aciuJ.ts coul qo into 1 ph; rmacisl_ ~nd 

froM him they cnuld n1 rc•1;,se nonpre,;crip::ion 'X"lt.rac,~r,tivc-s 

and 11 chiJ.d under the ;iqe of 16 couln no to .3 clfri< "'" tc- , 

physician and would b€ nhle to ohtain no"lpre,cription cont,:a-

ceptives no the.:~ is ,o cateqor.y of intiivi<'b 11s in !:he State 

of Ne,<1 York tha': does 'lot have ;o!'e mean'> of )Ot,,ini11q nor-

prescription cont:caceptives, 

i\nd :-,r ::i-- s 1 eaJ<"n, 'iO r Ho·1oi· 

OU":ST.CON: Doe!." t'1~ GC' rd t<c'-.l '1', h.cl>i c1•rc1,.latle 

they are to peop ? 1,nr s?r l6 ..;ho qo o cl .r :Les 'lnc" t ? like? 

..,- ; q u TF ''llf' • ,10, j t <".oU3"l t, {l")Ur H,.. 1m·, 'l'h :;_ S 

,.1as d!!ci~ed on ? 1otir "I fc:-r --;u o;,ary iudq~•ent -nc' tr .s was "lot 

at a 1 -- i::J- r • 'I <>"vir£.1C? ir. the r~cor1, rtc1L ·, whicn 

wo:.iln in ica""':? J Jt~ o th, "') · .tE..r 

nu· 

show ·:rat the1 

c1in i -;:,; ? 

:n "le you d 1d ot o 'fer l~y evi lence to 

C , "I l: le ·hrc 1 r c ctor1: or 

MI ,f' <; L r < I\ • ; •• I y OJr l!ono ·•·E Sc .., _hat-

they ·•rcrP av;1.' L, h . t. ')Uq ,OC 'lrS, I woulrl 3/cy ti, t the 

Plai 1 •;if of e e no ev' de !lC'e :'> h '" th, i::'1 .. n ,. s ot realis-

tic. 

1u,,<TION. Well, Y'l ,ai-'I th,t twy \¥"'re ·iv'l:;.lal:le. 



'O 
1 .e , r i n ,t, ·tcry ohiecticn. 

M r;; srr,v t m~;: F.xn~·tl 

0,J'-:<:. ON: '>ut mavr-e doctoi:s c'lon • lave a st;ick of 

con'i:rt,ceptives .. '1 thei.r office ,ut the clini.:: 'loeli. How do we 

kn,1w? 

:-nsr; SILVF l,•i/1~-: We 11, your lonor, ·, e <'Ion• t kr,ow 

and that was one of ou:c oh·jections to the qrr.1'lcinc: of ,;u~J'11n-y 

judqment by -c:,e distri~t: court. It seem ,d t, us thn: 

QUB.1TION: Well, if you ,,.anted to prove ':hat they 

were available, •hy we ild you c ,ject to the 3UmT'lary :iu<'lqne 1t? 

You r,-,uld have T)Ut in evifence to t E co.1trar.)". 

MISS "'TI.VF ~~l\N: ·•:ell, your Hon:>r, wt: c,:,d oh 'ect 

It wo-ild see to ,e t1at t e Plaint iffi:; 

were the on0s 1a1ntaininq this la~·si:.it a~d t1.?re1:orc ·:he 

ourden Wn!" on c., m ill ,·t;; dd.nc; che stat',! st,it:it.e t<> e..;tal:: lio;h, 

not O"l t11c n~ ,, 1 ,nts ~h; t'ie :1 \\,1, e un ,v;,j_ t 'Ihle and ~herefore, 

te1,l t ; tt <lis :rict court properly 

qr 1'lter! ,ul'1T7 r .l q t to t r1 inti = . r i l:h · s 1~a ~tcr. 

l'l o, ,er , ·de, I r on•+- i,ee :he :).lrder, <>n ~h 1 state. 

Tn rne, the, tu , e 'l ·rt· f _ t P"' '> .- U eL: case. 

QUEf! ION: "ot HJ. inq the ;,r:n ent t ha·c tte~ 

ar.e avnil«b.1.e. \nn th· nlr • f vou <1re qoin'T to .,,a~•! 'chat 

arqum~nt, y l '>U-d t pc'nc 0 i'l'J tr SOT'lethin'1 ir. th€. ::ecozd 

to sh"w they a,·e 

t<. , '>IL' l , ot.r •rono c, ~•e h l no 



opportuni tl' • 1 "' PE.nn' - d c 'To cc- ··:i'<l OI' this ,,~"'I:', 

the ac'lual prac .. '. ce ·'F.., ur,00·: New y..,rk · l, -,, . 

l'o-TP• e1·, "J ! wen> 'lot rriven th~ t ,~1,portuni cy. We 

was QC'anted. 1., .. 1 we "eel that there was no: sufficien<: evi-

rlencn in the reco:cc1 .:o warr,.n,: 'l holc'linq hy :he ,Ust1·ir.t court 

that they were n:,;,vaila':>le s::.nce. there arn c1:.'1ics n;;,in;;ainec'I 

hl' or,~ of t:he :n :~us i I th'.s C-:iurt nil I und,? ·,;t~nd th·; they 

do el'1 >loy p:1ys it ' ins 1n the::ef'lre chi :Id, 'n !<nl6 rro to thPse 

clini~s as t<ell a,J to ;heir ow:1 phy iciar.- ?llvl ohtair non-

presc!'iption cc-rtl:acep :1ve r,.c'.ld 1ct&. Sri -· '!l's, sir;' 

QUr:ST. ON: r.xcus-? "'~, I dinn 't me, n to interrupt you. 

!'L <,T ~,TF !'1'111': •,· ,as ·hrour(r., "Our !lor,o,·. 

"lU:< Ol: F c"·1 'f • atute , t i 1.·ue '12"f is the Ol'e 

qunt 1 or, n, c • ,1 brief, i1 , '{~r.k ta·:,• r-:cuc<1t i0'1 L;iw 

C ::.1 1 f 

,uF .. , ).~ 

,Idf s., 

anothP.r rrc,, s <Tl of t· 

in t ,It <l">L a-;:-t c.ie. 

cite S ;;ct~ ()T E;At)/( 

)UF~TION. 

rc. c• . ,. c:LV 

'( .. ,.. 
M • ,, . 

t oe 

:'\N: 

e 'lu • 

rt is 

1) of 

r, thr, 

l 

t 

·1 

~li 

? 

{ an• ,hinu 

l, ., )UP Honor 

,n 14 which ~•(> 

:?t l"'f" iu:1t 

?-i J=Rtior l'=l\ •• 

tot i anvwlie, f•? 

.W\N: t r 01 1 c,elieve it 

al:nut nh~,s ici11riG. 

therE.' is 

C 1 te,.; • It i'> 

qet: th• r.i<r It 

is, {Our. H,nor. 



T thi1k it is •rt ort 1 an 1h 

ilistrict court- \• 1ic'1 i•3, I lee: i. ve, in thc, i·1ri,;diction,1l 

onr::i; ,'H1N: Dnes it p;ir,anl-tr.asE wh,1': it pr<",vj r1es? 

this -'lrticle sh,. -. -,-,r,,hi.bit .a phvsici,m "rm" ,l".stril-it,tinq ;1ny 

instr.ii-,ents or ;,•1yt1i: nq th;it '1r> "ee' s is n;,p·-oprir1te in th<:> 

cnur~? of hi~ ~1actice Tt>;i,: i ·, .ar ins • rul'"en-~ ;in,l whatev€'r 

other \''or.as ar• 1sPil ;- ·0 t1'P-1 <'le "in ·<l in ;anc,:1 ,,..,. s<?ction of t"le 

educ: tion lcw :f .te ~s t 1vit uou .<l ohvinunly .nclu<'P non-

pres~.:iption cen ·racep ive,-; ,i 1,1 ·· miqht s:iy :hat "'1" SLate 

Board of T'h:i..--m;,cy '1il'l ;ilw;iys: 1. 1 ·r,r.r>retPr1 Sec':.:.oT' nRl • (Ill t'"> 

exel"'"lC phy5ici·n,; fro its r,pr.r ':io·,. 

OU •·s • :r,1 • The r i -;t r.1.hu ion r,us t h<' { i r,. -~t :;_ y J;y 

, 
t'1e Pl)'"liCi-"'l• 

{' 

!J r 

r ' , , '1' l 1 ;i nn :. lCf-'"ti ·0 ? 

II • IL"T , "' r thir k, •10•1r tnnor, tli;,t 

nht11 1 hle b, ,l 

nrr t i -,., if 1:'1,1t is " rP., lic;,:'.c Hn,-; o!' th~nC'f 



• 

thin<1? '\n<'l 1. don't <now i" thac ype ,fa r,:rt~i'ution i" 

Tllc:>:ininrrful U"'.~ ~: t'l::- st;stu ':e hut think hy 1. ,_,,, tPJ"">l t 

probably would hi'?. 

01JBSTXO~ Nell, riayhp the st:i':t1i:f' ..-.akes i,es illec,al 

for ,myho<'ly en rrivc> oi: sell a contr;iceptivl" to any!;. ><1y, whethe. 

it ?e p;,r.e'l,: C'r chi.lrl or wlntever --

('.P>:'l'l'I0N: '"Ir ·,1is arrent. 

w·ss 'lXT'JP."R'-ll\l'l: •· wcwlrl <1crreP, VOLT T'ono-. 

sin-:1"> contr11cen·i:iv,~~ ;ire /\'Ti'li ;;hl to ,ill :n the <; • iltP of New 

fff'c• ir,1"' 

,m I th ; efnr > 

not r-ne .!.r> o , '• ,q 

s nr-r 1 ,. 

co .raCPP V 

co13titution~ 

r! Cl'::ior th the to i 2;:r or r CYPt :i ch:'.lcl 

>l <'l S"Y t 1 t e is• e liAf~r• ttiP Crurt is 

ri h~ t'> us con r;,c1;,ti,;c r ·or1uct,:;, 'Jut 

T 1 l i '"IJ , t • .. h · • , s pni t ,r1 out by t~ ~-- Crurt i 

r.r:1 nl~ v. <rr,1er ·cJi:., l1 ·c tit's Cntrt hp"('l ··'1,t th£" ------- -



4 

Cnn. ~itut,;.on h c U!'iP. · t f.,rhid 1,,P. f c ntrii~E"ntivcs. 

'P"it" Cou:-t- c:peci ~· c:il lv n )tP.<' ;it r.,a<'e 405 th;,t t'1e 

st;it 1tory sche,ie did not sir•nlf requli'ite "'la11u,";i.ct11rEC o-r s;ile, 

whic11 is the c; ,e wic.h this pa ·ticul"r ,-tatute, of C'ou:~Ge. 

In short, then, we woi:.li! sii•ol y s :;,te th;it the 

riqh·.: of accesf t" contracept.~vP proiucts is nc,t " ri,..11t wit'lin 

Ute •irrht of priv<1cy, is 'lOt a ricrht witi1in the Constitution 

,,1111 :herpfon:,, h;, c, ·. tr.i,.t ,.nt.r-~, i-i ir V?.V.r.<1tinrr the st;itu-

tnr ~cJ-,p1nF, ·q,i.iPc'l n i 1ilP ,-,.,r,ri t~ ,u ii urnmrr;,1'\ted Consti-

tut·,,n11l stan,·;,rn. 

we w0ul,1 ,oint ou: ,..., ~\7er th;1t even if tl r-y 

wPre riqh: in,. ,1y_;_ c tni. ,11~tlc• l11r !'cnnrh;.·rl, th?,; the 

T.P.ftsons fo;· t'lf" ,t;n;•1tory r,c lP'"lC '.ire such th-Tc the requlatir.m 

is p,?rroissi,,1,,. 

r vot.ld ·~ lOint, th<ntr,h, liKP 'co not~ 

~·it'l resr,~ct tr- the c 1i,i, th · "ily licPnS"'ri nhc1r.-nacists nc1y 

clist··ihJt~ .,onr escrip•iol"l ci'>n r ,:.. -,tivf"s, t·.h11t W<'! f0eJ. t 1;,t 

at -:::-m 10 '""' l ly 1 P takr,n sarinusly hy 

thi; ,•nurt i~ -~h r ~r, n ~l r acjes in •e• Y·rk an1 it 

hp 1 H>VC, it t"Ul s :r . 

in~·vidu"l ·n •~• y.., 

el'; • tl . t:his 1'."Pr:.ly r?.iSf'S" 

" n 

t ;£i:.. 

• -,wn 0y thE' 1,ppP.l le@~ th<'t: fin 

ul~ ,,t nhta!n non,r srrinti0n 

contr;icnni:ives ; f tt e li l 1ec , ;i11,: ':o. Thf'rP ar:? ~;,ny, ~;in·, 



r1rqumP.nt to r.l11in thilt there is not 11 sunply o~ the~ c0~tr11-

ceptl ves or th;it_ they ,re ,1nav" il ,hle ,:o parL cul, r lnn:.ui -lu 1 

wishi le< to purr.h;-se thr>rn. 

In ~nv e·;,rent, ,.,p ~0 l.rl s;uhnit fu~·tlter th'lt the 

lir>it.,tionson ,;,-lf, whir.h per11i1: only' licensed pha--mr1c~•,t:; to 

sell nonprescription contr'lccrc~ves is eriinm1':ly 'l"cREon,ihl .. 

Th.'.n:P. 1rE' o "l~r pz:o<lnc-•·s ·c'lat, nnd .,. 

New York V1w, l"EY he sold nnly by licenscr1 phll'"ll'acisu,, ar€'n' t 

there? 

l!Sf •'.ILVFP."J\N: 'i',1;t i,; cru<, you.· Honor rn<l als"J, 

··,I helLeve, under 'ede.c1l requ1a io,. 

•1e ~·ould say tnat ;- E' r 3'lOnf for the s'::,\:ute re 

amonq the follotsi11cr: .'hat bv n rTii tli,q Ol"ly ;_censPc<l philn,,i-

cists to sall nonrir.escription c ,ntr -::ept:..ves, this , s:sures 

th11t only persons of: -,,, cur~ y "H''l w· 11 hf' in,mlverl ir the s;,le 

of sue I products 

it , 0 ,, Ii·::; rea ) f e><pert:.se • I} he ty'leS 

nf pro,iu •t< C, r. - cl ' ,...,'" e 1 p t .., £f'l1itF purC!hascrs tc• in'lUire 

PS t ~h l 't . '11 ti ,c I , ff e 1t: pr.ryd ilC s. 

rup ' ON ,.i.s " ( l . l"f• f"'ll'.JW • 1-rou 1h -
on you:c re>pon!.ie to •tr. .Ju 3ti c e .. , t.. c. i\re t '"1er:e +.r.er io 1-

prc-scripti ,n p .. rc' c-:.. . ,,,. • f Je v,,k st t e, 

is rcst~icter to li~Pn Pn , , C" gt l ) 



lf 

cnnnnt think nf Any. 

Al"' n..,t: f;;,..i 1 i'1 wi t:11 <:hP rrn,,n1 .,t.,. rAno<-! ht1t I ,-,c-,~,lf think t:h;;t 

i F one n~r~/'! :-1 'irPsc:r: ~rti.f'">r,, t·, p one ,-,'"'nlrl. -inv~ tr nt"'trtin it 

l r;nn't iri:ictin~, if it WPre r\ 

Pnscriri·in, '."", :: t ,-onl<l, '">~ clf'finitio-1 --

mm ··rroH. Nr , ,P 1rie ,N'lnK .nc 'lf r>ornrP.!lcription 

0 l, T ?!'> S )rl y. Tf the;, -

1 

nn ~- 'l'ION Nrrpr•'!criptjop p-nrl~cts ?\ ,, rntt~~ t:i <'n i r 

•tt •, <;IT,t "~'1JIN 

oF triP. ~- t.Pfftc;, . {')Uf'T & ,. th, <' 

ntr, ·•rnN 711 

" l cen ,1 l ~i 1, , 

n . ' n- . t' rr 

<;T ' . ) 

,1 - \1 (~ ~; , y ur nr r ' r ' 
lie ,nf;E. l T' "I ...., l L,t rn F C ~ 

o" >:pe-ti '-? i:' 1P.v r ] 

T clo rot k 1nw ">f , nv, •,o•ir l oner. 

t, TP ,rPn't ,,,..,, h~t ·: .,t <hr, 

f? 1 in l:hnt C<it:e rrn··y. 

( ,1 -11.:..~ ifv ·hj s )r! i;hP <1'TOU"\{ that 

}, r ir ul r f' ,CT) rt- s;e i l :} ('I 

' 
• ' ;u ;f:4'. fy t: on v;i i."'ir Uf 

re i h~+- ,, .rr tt:.'.no " 
t C ,oru.:t, (1')(>'3 r,eJ. sit IT r ! e, 

.t \v p.,..n', , ht> ,...,u .. i l ~•lVP ;r (' 

i<~f'" nf d1~t I') ,.,..t CII r- ,....ri,.., lll" ri 1 I- ho hr->s: t-«t,. terl For <;()~ 



' 
p;1rti.culr>r .nr!j,rr,•1 l nil ,•i~h is t::r,inin, 10U r! c> Ln , 

hettcr posi f:ior ·clrnn :n<' ;,vc,r,i I<' J.,1rlivir 1Ji1l tn ;inswer ;iny 

nuP.stinns, sinc0 r>res ,,.,,,..hl.y , .,"IRl'.'"'R'.':ist ,mu r1 hilVP heP.n tn -. 

speci;ili?.P.n sc!-001 ;,n,I woulrl h,,;p a h;1ckarmmrl in chel""ic«ls, 

et cetera. 

'·'e feel th..-.re ar~ ('ther iustif.i.c~tions, however. 

i:;y 1 >,i tina this salr> hy licPa c>n nh'"lrro;ici,ii·s, this pre" r>l"tS 

Rnyone frnrn t1irr,0rinrr ,ritn i:he ltc>T'l rmn ;ilso, if th" ic;tatutory 

sche11p wh i<· 1 fr, h · cl 

If contr~c-ept · vc>; we •e ,olci i'lTIV'l·!hPrf', of cour ,e, 

there woulr1 he r>o w..,v rpallv t.o 1 Force tl,< se .,'lrticular 

r>rn,,ision!>. 

ThP , .pp, l PPS ra 

wt ic-11 th<>{ ,ei,t · ">ner! · ce 1t' 

pursue ther a "tc r ;mr! r c mi 

tha~ ,inly J.ic • ',1 

rri .. t (' r. 1 C r 

l r h 

Tf' Cr"'r-<'! r, , t t f r .· <' r ,. r>r 

tL·,t in 11<'i ,, S 1r, 

.in ~rent r•n-r.: 'n this cc urt 

r c ~l'. c0rnpl a' nt ·,ut dirl not 

that the f;ict 

l '1iah 

i.1 o pn, ,f ir he 

Jr if. thP.:;"'e w re, t 1a-c 



nryw,-..v. 

•nss C:H.VF.'<'U\1• T .,t is ,m,-t°ll r pnint: your. !lnnn:r. 

1,"l fc-r t-h~ li"'i bs1·', n 01 th<' ,,,n mirinr,- tm<lf'r th 0 

aoe of 16 1'1/l.Y oht;,i1 nonp·•·?.!':c1·; ntio-1 contr;icepti Vl'>"l, we would 

;il"lo suhinit th1>t <!VP!, if ~'ler,. is ; -icrht of ;,c::e•,,e; to cont,.c1-

cept1ve 0roructs, th;il- th~ >i!eu Vor.k st;itut:Jry s-:her,"' i,e;, 'lqll.in, 

consti tutioral, · hat he "(!a' or t'1,, leaic;lature 11<'! advanr.:ea 

Frr \.hi~ p;,rcir1"<1r ..i:u.n, r<'h<>1"1P is i:he ,.,.,r,lit1 r,f th<" 

ynuth of th C:tc ,:.,, nf 

1"ora · i ty of tt ") youth o n ° e, V<; '· n :r'lnts this 

p;,r.L.culA .. Pqir .,.:',., 

'-7e t,v.,, ,.· :c<l i" otr 'r .ef v ri<us stll<"i.es ,mn 

st;iti stic,il an~ly<ef '1at w;; · cl , 1pport t e po3 i.t i.cn that 

even if nnnpr( sc ;ot · "l co,1t ,,.ep'c, .r0.s w~r·• tr.or" ui,~ely 

avc1i::1hle, '">Ur tr. 

would not u et ~. 

1, 1 2 1 !. -- ,r"i't, f ver ,1<7" you like ·-

:tn~ vr-r, v r,, kirv th,~, 11ir'IE '1 rVF<ilahl•~ we wou1.d, 

in c.ff.~c.; ... 
Ctroui: of vc•mq it-rs. 

[T 

nn q ;...Jr ' lC : vi.ty riy t 11 '. r1rticu ar 

i'or th~ ' ,1 i l l ... r p c- · ne _ , ~,. pe rMi :t l '10 youn<r-

ster. to r,b ai .,ld1ct. fror ;i phif~ic.ian was in th0 

hest i'lt ,... 1 C < nr •~ :; cons;i_ ·ten t wit 1 thf> 

mo~;ili ty - tr~ ,ta"l ri"l of ,r1 i .y n- thf st~~R. 

()U '"i I<' • ,7f 011n eor le er,> : t1arried in 



nrovi~ion? 

MISS S •t~,,;; \117,N: I >r1if ·" i.t is 1, ;,ncl 14. 

mm~:·' .nN, Pr,urtePn i'c,r th<'\ rrirl? 

'II~r; <:rr,1r-~•17\N: T hi>liP•,., thilt is corr<"ct. 

mmS""C'lN: noes 'fow "erk h;,ve " :,t.,, tutory rap,:-

•nsc; <:ITV": "~1\N: Ve>,;, there is, wmr Honor. 

01JF'<:'l'~ON: wt-,;,. t L "'I 1:he ;,c,e of crmsen t" 

r•I ~s ~jTT.," 1 • f: 1 )r 1 i~v~ it is _ither '1.6 o~ 18. 

I ;un '10t ;-h l<' u lv ., '·• 

<:cvp I :ee 1. T') ( t 1 " • •~z. 'oll"!t hr S corrP.cten 

J'l'e. 

In a 11 ..... ~ieO couple, t"lr- wife, 11 or 15, 

•t t l v, yo•1r Honor. 

\,; "'" h<', "'"' i.n no n• f n out in our briP<', inst tQ 

qo R llttle fur ~·. :~ th.~ ,. ~t t1ac family rlanninq 

assuin?s ho• -!- a 1ri 1 v ,, 1t l< - anr t 1e po.,si.., ill ty of r;,tion,!l 

pl,m ,in('f ~n,· f • .,._ , it 1 rc-::n • tr vers Y<"'l ,,. children seem 

to priirt r,Uc ti- ,I ym, q ,terc, C 1 t their !;E'X is oft("n ep~_soiiic 

,md u1;n i.-::i,,=1 

;rn,'1 . Ir h t,) l C • ._ 

av;,ii ~hl , 1 c l<l Ir h ' - 1 • 

y < ., 1 ,,,.. up _ - <. point t 1 e r: ~n \.,he 

context ')f t 1e • J 1t o ,n i "'le f ~h .. ch i · I"l'?lly t"'e vant;iqc 



2G 
pain f:i:01\1 "'h.i.d1 .::h a .str~c,:: c, n,i l · t2r, t'ie Appellecs' 

claim.;. I nust s1tbmit, ·thou<1ll, t.ha even from a standard 

equal protection ana J.ynis, thnt tlie cons ti tu<:ional scher,,e which 

I have been discussi>-1q pas3es c,-,nsti tlltion;, 1 Muster; assurninq 

there were prope::- par.ties to :nis lawsuit to raise t.he equal 

protection clF.im, .;e would sub-,1it tl-tat '::or !:he same re/\sons 

we have advance<" with •·egard to the rlqh1: of privacy that, 

agair., the cqunl proter,tio"l s.::anc1 a--d is nryt v:.olatect by the 

stat•J. ·:ory scheir, • 

tlm,, ':he ~:1.nal p:\ri: of ,_,e dl!:;tr:..<'t court's 

op;.n• 0n deals wi h th st.a tu·;: ,r • pr >hihi, ion 011 ac'lverti.sement 

and di<:iplay of c ntro1.c •p,:ive ~roc,uc s. The ch.strict court held 

of the • :..rs • l\rnenclrnen': 

Aq, :1 we isa Jre 

c1ttar-J: h0re ,,p '?S on y t, c m re· ;il adver': se!l'€'7lt!,. We 

woul~ r;uh~ it ti1c E""eT' if c.,11 • cic1l -idv, rti!1,ments ere pro-

tect ci by i:h Pir,t J\7n •r"im.,nt: that i:he state nay recculate, 

nonethel ~s, a ce, ,m~r'-' ;,• -ic..v, ':' ise ent 1.o a cr.ceate~ extent 

th,,n ,1 c,-,minu , .... ca , on w ,.:. ll ;nece y c .cs fc.,rth an ide:t ar.d vieW'!d 

in t,' . .> C'C- lt . le ay • '- t · t. 1a£ proper. f :n:- the 

leqi. t .... .c r 

h i it c 1 0•1r b.-",.. ', t 1is s ~atute 

wa~ oti .c \' ) e t 1dvcrti omen~ an<l <li~>l~{ 

of cc,ntr c :p ivc p:coc'lu -c;S ~t• ' "'" 1 lece to the le it:..wa .ation 

of se::ua l 'IC ivl ty by · ~y you.1 pe,, ,le .:.n tht' st .. i:e, "h;;_c • 



'!l 
woul hi?! C?'l ·r of he St te o:! N , \ork. 

"h.-,~e wan alfic, ; c,,nccr 'ly the :eqis ature that 

the sensibi 1· .tie<: of aclul ts niqht he off.endP.<l if the ach,ert isP.-

ment ,ind <'lispl;;y of co•1traceptivc products wm::e permitte(1. 

OUF.S"':.:ON: 1\re tha!re any other pi:o<lucts thai:. may 

be leq11lly snlci . 1 the St«i:.e of New York that New York snys 

may n,:-,t be d .. spla•,ed c · afve.~ci •;eri? 

russ SILVF\1111\N: ,,1e:.1, '1nne ·chat t know of, your 

Hono ·, but I wou <l pni 1t cut: ci1at t ere , re lirni tc.tions on 

ciqa•· ::!t teE , •<l • • c )h, · .c beuer'l ;es ne 'c:hose, of "'0~T5e, rray 

1.eq;, • ly he ,-,1, 1 ·h t;te 1'!1'1 th re arP l :,,,, tations, of 

couzt 3 1 ) , t ~t <1r , oo cts. 

1UE CO l'C Is: I Yo k la ? 

Uf'' 1! V 'Af . 'le l , c f. co 1rse, fee er, J. la•~ and 

I <lo not } no 1 i ~cw ork t &i -c 1c i enti ~al 3tatute or requla-

ti,,n 1;1 t: , f .ot. · e, t rs ar-? e ,;,'es o~ ot,1er c-cve1.·mnent<'ll 

requ~atio1 o E p ·~ ciu~i: th, t , . _ 1 .q l bu . on t11e ether hard, 

may n:,t. be lve>r.i.,e-'i 

)TJF, 'IO l: l '-OU,. i C :o5i<'>:1 of the -- or ccnsi-

derc: ion, r .h t !., i l'T 0 thi•; orl'l"ization, <::t e 

co ,n ' ci ' , ll - e t pro ctl,,n clai11. Hrve 

yoJ cnns e ) , .. C \ p.,_e of "e 2kf' a~ o ::.,1 Porer 

... 
I ; r C , havt' yo-i,. J'.cro • I ~, \le 

.'..t ri1ht I e ' t .rk t!l : e~ c .;e · s 30 tat d ·· ffp~ent 



¥1:0~ this Ci'l ~e :r,r titC" i:e; son t 1 ;__ h .• 
-J c..ve, t e .. '!I: one 

· pnint, the):e wa:; a r,:1 •. .:i ; lo ,, 1t ') t. een ':he 'l'°.!?G rf • 8 anc1 21 

whr, desire..=t to purchas<? the i:ev ?ra< c•f un ler cr,r,qii ;iration in 

that case. I t'.iink ona nf t"!le ·-,roblel"ls •;ith this c,ne is th/l.t 

you have the sellers or the venrloi~s of these prorlur<.3 raisiricr 

clai1T.S for people who are not rnrtic.s ann it may ver.r w~ll bP-

that there "1as nobod~ in t.he St ate of Ne•• York :lnt •dshes to 

have these products a"'vert.~:;ec or w. nhes ·chel" sol<l ':o chi :.,lrE,n 

under the aoe -,f !6. 

~o • t , ~e-, r ::r- 1c trct .n « ,ense, 1.·1 t'1is pa.·ti-

C\l.lc ,. c; se, ;; . t (. v d.mrn trc. ll C •,: - f 

p<c.o~·.e "ll •orl 1'e c ~t "r,~ • in~,~ t~~: r:>c1efited 

fror. ":he ii tri 

dJ f nrert: f ,.,.,, 

cou 's r, inq ti,- '·his cc£e i1 1uite 

E 

QUl"S 'I lt • N,~ 11 , 3'1 n~ there are. 

,.7 ·· l , ;_ f there , I~, {OJ.r Hon-,;:-, 

the'\ I t"in t i c,, rv c qo a • ::le ':ur!:her tha, s5.nglet~l}_, 

for ·ns anc, lE~ d ~hln~ , t .1:11: 1s a ,,::.st~.nct: en. 

O, r ? • Bu nor • ~~!.':: q we erded up with 

the :ofl't, ,t2rC" .. o C't ' , r~ .,, 'lO 1 

., .&. C: C: ;n, ,!< ,,., . V <J , l 1t , t:•up .. 

C'tl , OL 1''\ h l 
,. o;h£ ha,i nt;-n'.iiT <1 to ass2rt 

the P.qu ., {, :·,., c~ i 

s: r { 1'1c j~ t~ue. 

Q TON· ( : c-i: 18 to 21 •ho war ~d to J:uy 



) 

. \ P. ., 'J.. ;- rte r-u - T,;no~. !I in, 

of cn1..r.se 

(,U"i,TlO-~. >!,J f d,:, yOU if: 'er thi on~? 

'ISS <:IIV"' <-!J\N: Ke·::., yonr Jlonor, I t·1inlc tha·c 

first of all, the, 11ilV~ thtc! equ;il pro:ection claim. Here you 

have --

fUF.S'IlON: 11ell, I ,1'1 speakinq -- I -"IM addressinq 

the equal ,">rotectjon cl,1im. WE: have that here, don't we? 

11.s-; C.ILVJ, ''-'1N: Hell 

•ULS'l' 01'' 

<.t$SC1'" :ed b1 ; 

IS< T, 

I '-ffl not ql .e • l " . 
in thelr Ctlr >le , l C 

that, ~t lea :ti~ C 

leas the Cot it w 

(llTI S'l~ C'N 

on w'1 ~ther ; t: _; q• 

not you <re. no 

ie l 4 ,. n q,n\ prott,ction claiM 

l 

1'\'!TI 'l'.'C E J .!'1S€":', r:o we 1ot'.' 

ll,N : l 0 1 ._hink Wf· ( o, {O'r Ilonnr. 

•l Ff nent ::.onu. it tnncrenti 11:{ 

.., r. y J:qec"' it. thereaf:cer but 

s I a, I :1ink thr ristinction is 

t: 'l 1· s 

re~ 

Eeelin~ at lesfit, or at 

'I~ leds'.: sC1meb:,0y ,. ho 'it 

th c Hl • 'l 'T arquMt•nt wo:ild not -le-:,end 

.. ) C' , >ri'-,lCY 1 oul-l it? Would 

0 1:.r,~ ? 

r .. ';.LV , ,'47\N. E' thin'< that woul:9 depend ,.,.n 

nc lv<:"'is o" ' 1 1· , l ,:0,1,,!.C €'! the- par.cL::u:i.ar 

clr.i. Ir, o .hPI " d. 'f th . .,, 10 c if CE rence b~t, een th? 

aual or, t C ir,r t l l i it., 



claim but 

H'' -~ ) , · c'h 't . _ vt _ ,.,,rri. .. 1: 'l col'lm~ rci l ------. 

Je11, iidn't 1~5nk so. 

OUB!':'lION: That u;is ~qual protection too, wasn't it? 

•tISS 'HLV!'R'~I\N: 'fh t was an equal protection 

QUESTION· That 1•c13 also contraceptives. 

l!ISS SILVF.RMJ\N: Yes, hut I d,,n'l: think that thece 

he wa.J 1001<:in<r, 1·ual ly. i:o sel t ,~ c--.nti·acen::· ven. :r viewed 

hin ioore as a u nuine ;ac1V"Cil'·c ,n• s--.1"eone <'ith an interest 

thr1t was mo;:c, akin to chose t 1;i,. ,;,, lrl ht nefit or at le<1st tn;,t-

· they .illcqed wot: d ben ,fit 40 ,·oM the ruli1'1<", lt:<>re;,<; l1<>r e, you 

'1,,ve ,Cl" bodv ·.t, ly _iu lco:ircr ': ,.,akF a profi': ar.d,: queE'-

tion 11het-her s011 Pone 

m.:.tt ,i to st mo· n t-1 "' nr'l ! · :..io '\S thosm whom th~} chd"1 

.. 
11, . l 1 '1' w~ pe -r1.' t tee! s omcon e i'"' 

the ,·1« i"\e ;q o4' r «kir. 

ClHi l i l Cr .i~ ~.2 n. 

T. ,, o<II\N: f. 1 y l di, , you1· 'ln;1or • 

OUF.r "IO,, . And Wf"' ctid a .:;o, T thhJ·, in lisenstadt. .. -
ll~f "'IL~! \N • ' 'J I sti<l -·- yo'J. 1<:nc11, r , 

-.:hink th<tt i< di f ·erc.n '( ( ) 't t lnk ,herP there as: re1lly 

I fo. - ~es! i 'l ,e + 1,,.• 1 nt· =-i hu"c w:t.h re30 ct to 

Cr;l_q I W,,t.. < th h r ("r "'1 be,<·we£,n Craiq nnd t'1is . 



1 'r a ri , r . · 11 ,. tis. n 

, n the co•1 t h ' n ... ; < 

•UP.f Or' r ':h i c; ca o:;e? 

11~~ TLVF, t'JJi\N: ,-11 f. r'liq_. 1\nd i.n re11,U.1q Craiq, 

I have a sena:e t.hat pc· ,aps t a i:hat wer·: soriehow to the 

Court's rletel'!Tl:i.nct::.on n. tow et er t"v1l: w.;s really a l"incere 

claim raised hy the De enrlant, ~r t'.uait p;,rticular cnse. 

But ,aain, 1 •ou~ roint out that to me the mere 

serious prnblel" 

()UES' XON. •~1a~ i,, l t ye;:,. an, s.-ivir q? 

QUF.s•rroN: '~e dirl 111';,t? 

,jTSF iIVi~hlU\N: Th Cot.cc no·~erl .lat ini!:ially 

C ' ' r I P 1t1• nt to 113 :o 20 ye'lr 

olrl , lee • 

UEC o: Ao '/0 in 1at co, trol:i.3d ov1: 

<'leci. '.on? 

ISF IL' J\N: , ,n't, yo r •!o. >r. I m"r.aly 

poinl: th;. t 0 +- < D lf t ,r. e 

ruPS'TON· '!'he , a int~ff ir Cr1ii initially 

"ho w, s --

ct F:xact'y 

J -~ f()"l• a .vr' 



,::r.., 

L'' l\N. ,' ,·tl <;c a.: le=i'lt tk rcu·t . 
vrc. sp': d£1ali C"' ~., 1 '"l 1 1"\r a ' C ic sort ol: f!);iJ,,. 

:=~e th t r ·e . s -- -it this :;..inctuJ:e, :r. 

don't think t .hat we re'llly kr,ow that there is ;my inoivioual 

in t:h~ Sta t.e of I cw \'or', W'1o ~f, pa".'ticularlv anxious to have 

noPprescript;.on cont:··ar-:?ptive , , vertisr~0. !Tor do .: know if 

there a r e any yc-•U"qs-:i>•·s u 1r1cr ~re aqe of 16 who are parti-

cularly ,mxi,us .o qo iPto ph, · •·c.i •s. 

I 1'1e, n, .h po '.nt :· , -c 1 ?re i., not.hinri in the 

record in th .s c., 'l • 1' •• _h "" 1 .r ",. 11t that p,irt::~ular 

findinq. Th«t is the way I fee Cr .i._ci ,lj ffer, fro.ll this C'lSs!. 

oui-:r• ~oN. "1o ·,er~o h ; ever been ident fien in 

this lit.i.qat. cm. 

·r•;s s ·r,-..; '"11\N: • h .. trtH , other trtar a Jo1.n 

Doc. Put, an, n 

(' 1 1")1(. 

Ji : l l 1 .ver been irl" 1t i. fie<l qnil 

Tarn not qui c r• Jo ') i:t3 1'1d l dou't kn_,w who h~ is. 

11 \ h t.h2r or ">t t,e ex:i.3t ' he i.s 

~2 Yf", rs olr ,cc,>,. in to tt 11 <r .ion. 

1ru1 .ly qo c.r6 I be ieve 1e 

has tw,-, c It 1 , rer , /Ol 

n er\ _'\i :a C'> cl 1 ,on, t'rnr, ! :,u• cl aRk th t 

<:he oL·der ot th<> , j s . · ~t <"")J. : '1 ic- 1 qrz,nted su,n nar iunq Tiel'': 

to the P laL11ti ff c r. ers , , n at :he very le'lst, uci(jl"'e it he. 



entered for ';t , ,,,m~:i. • .,ni:. 

/"IU'f':i'"'ION · Hha': wou',.. you asl: at the '>ery most? 

~USS ';!LVF:R11i\N: Your flonor, c1t thP very :Least T 

would ask that the iuilqment be reversed. At the very r,ost, I 

suppose at the very least I would ask us to be qiven an 

opportunity or at least the Plaintiffsshould he required to 

prove their claims and we sh01..1lc\ have a proper opportunity to 

refut.c them. 

'·,'hat 1:he r1:.s1:rict court rll<l, r th;_nk, ;{as just take 

a bun,;h of c· tat ion~ to qu~ stio ;,bl~ stuties ·· don't know w'lo 

dir1 the .• tud:i.es c r on what bn d~ thE.y die! the studies and 

, ?c·ench.?d c1ll ttes£ fc:h11 ous coac usio1s. I th:ink thi, is o.ie of 

the µ•·ob~ ,;ms WJ. H thi. 'kind of r-ase that courts i:lre &ltt:i.1q is 

leq:I. .ator3. - <"on'· i:h5.n.< th is t 1e kind of case thnt is 

;ippropri.1te ·or 10s0111 .i.on, r£, .• y, JV a court at al 

'1ut , t 1£'a. r: i.: the rourt is qoir r• to un ert2k 

the .:ask, th n :.. think c1ac tie Def 1rtar.t s'1ould ha r:.ven 1 

prop . or,> ,r uni .. y .:o ,c 1.r t t 'Id· r ca. c l; 1 nd cJc criven an 

equa'. t'pp,-,rt ni t.y' to s 10w enc 

UF:. T 0 tis > r ,,,: -rt 1, wr ,.n tJ- e r tu st wa) 

iurlol"< nt ,, .,._ (~ "O 1, r y ') l juri<>d_;_t, imv1l ta tel'I ~n ; ·> 

TC I l\ "1 I r .dn' • i 1 ab olute 

).:emir ye t I , ;_rnr iei;. i ri ~v ,: "'ll' 

l·ri '? .:lf 1 r 1 



consent n~ her p~r~nts> 

,,~. Pr.LLF'l'. 

consP.nt, y-our ir,...nor. 

m. "•LT,E'f 

,,Justice. 

()'!J\I, \'!(;!l'l"~ T flP "T(' i\FT ~r. T'>l'JT,LF.1', r,<:1". 

nn i "'P\J" ·, r·rn 1 r>r-:r, ,r.:r:c: 

1. •1·,r.:r.r 

~il<'I hnl,'li,, ·, t'1 tf.i 

; nninrr 

an<'l hi ·th r,onl:r<'l, 

" t' ,h 



" 
<Tit tn c >n y , 1<'1 rc-rc-i\·., inf )r ntion 

ahou t s uc 11 p --c,c'l , ts • 

'l'h s ·t;ti:11 P, w,1irh irnp5 ·1rrC-:s unnr, tne ri ,ht of 

renrnductivf> frr>c- nm, i'l, ns ;r1 .. ilrrps Prif>ndly, "iP.rc~ ,mn 

Cnnnnr of t:hr, thrPP-i•~•1cr<> con-c-t: hPlnw hPlci, - lc1~• which hn "MS 

r"tlier th,m hr,nefits the r.itizPn!l nf >rpw Vnrk "t'll-P.. 

C>TIF."TION: 1-11,v cl,-. Y<'U li1 ,1i t to nnnJTIPcU :;, 1 pr0nucts? 

heal th ratinn1t i P whirh sup·10rts the ;tAte' s n,stri :t tnn ann 

lil"it, tinn on th<' sale of no~rr>c'lic'li. contrac;?ptiv<>,,. 

,was a r.icrnt to ohtain nonM"<Hc;iJ. prnrlucts. I sn 't th.1 t wh:it 

you nniO? 

P. r LLf'l' I '• t ·fl, t ,,i~spok,:i, r ' ">UT l!onor 

inclu~P th~ ri~·t to 

nht11· .,,, ' l ic," pro,l c1cts. !fr, r,, e no 

of nn,r n c;,. c-or> ··r c rt vPr. 

'l!lf." r ON: Vou ~.iy l I. +- rel'- iuc,crP ni, .r.: :t C 'l rt 

'N'@\·7 Vnr,. 

• .., )T' ""T· r 



cnnstitutionRl 

T~. "OT,L T' I r'Jcr • .:: thlnk ·it wr1~ nPcc•ss,1ry, 

th~T"', th;Ji: fini~i l, .. w<1r wP.11-;u-:;t:ifiecl. 

r,Prrii,;sihle iirnun ir, , fPilPrR·. -iistrict cc-m1 t wl-ich ,~a,; pro-

h>lieve the c0r-stitutionality 

nr <lecermininq oi' ~1'<! 'Ymst ::u..:· ,,,;ilitv -PC'Cl'ires that thnsl:' 

f<1ctnrs hp hrounht in ,lirf>ctly . • <1nt n?.~irherinlly, 

()FF."' :i:nN. r ell, if t'1p cleci~ir,n was. that it 

c0nstitution.1i lv '1a,." .n t'<'l·', · h ,t it ew,nen or vinl<1tecl son,e 

C-rmst: i tut nr , t'l • i C, "}f' t:.tl I', • '-,ut finilin<r t:1- At thi,; ~nw Wt'~S 

' 
. 
• )C 1 a.u, ½ct TC' h ... ' t Mn rrnoc'l, w .s n~ htt!'linrs,-; of 

.he f'ede r C v < 

l t 1·' nk t'1e , er ~n1' court he, ow 

l . ' h t th 0 I C d'l l'l 

l 0 

, 

j r th~t ;-,ct"vitv -1,~ cl .. :,_ r 1F"1t an·1 r s" anin<" it founn 

fror, the , iP · ,.,n. 



(,iJ,•, i('}l: 1· p , 

tuti<'I'\ a.- Y<"'l r•li on•, 

7\rn,.,nnrn<>.nt. ,mil ':h, ..-i.nht of priv cv n£riv,r:: thP..-r>i"rof"l f·•nrn the 

14th il.f"lPnnl'lc-ni.', co:,c£cr•: nf r.~r. 1r,i,;,l lihPrty "nci 

01'!':.;TTlhl: Do ,'Ot ITI~ill. just the, 14th l\r1e:1nme'lt in 

<"fro<1s, or no Y')t' h;i\T('.' So!"lP. pr.-,vi sinn in the, 14th i\r,en<llTl<~nt? 

'·1R. P()LLF.'.. r•hc TE s.:rictir,n • on state act.in;-i ;,ncl 

the --

OUF."'l'XON: We l, t lch one? '·lhich ont>? 

()U:':.:o~rm,,, They ;-r·c ,Il rPst.-J . .::tions on ·,t,.te 

actir,n in the 14th 7\~•n<li,wnt. 

, .. R. POY,LF 

()l1 ,c ·•0N. 

Ur~ pr 1te-

.. 0 I· 

( '\, V 

()t;"c, , Jf) 

in ttose nrovisi n? 

•1 • ""OLLI 

i!T'p} i cit .. n tn l4tt 

rm ;c~rot • 

"IR. POILf 

')t,t::<-'Ti.Ol':: 

,, l 

r· :J,,, 

1~ 

0 I ' . 

n l, 

'11~'lc11'" r 

"la ' 

".n ,, 

t ir•'1 ones? -s it · 1e •U" proce!'ls 

r t i.~ it? 

" 

• ..~,, l ; i 

lo vi:-u f'ir pr,.vacy i'l th"t, 

v, .11,,t , 11")" r- r.~n·1ts "re 

1 i .~1,'lt l:'1 r Collrc ,111s --

. ' 

n ye-;. 



, -' 

to the c'lue p·oc O • c-la · e? 

"IR. r )Y,LFT No, T th:nk L, Tice --

()UF.<l'I TON: '·'el1, 11}i re <"CJ you fir.ii it? 

'·1R. POLLET: I t;dnk I i'inil it -- I thin< I f~el th1c 

!lame way the Court doe" in Rr,p v. '~c1'1e, that while then, is ,. 

sliqht preferPncP for the 14th Amen<linent, it has als~ b0Pn helo 

by thj s Cf>uri: ir, (;ri~;!_f>ld ;:hat !luch r.iqhts alcn de·~ive frorr 

ernan;itions r, f the Pi rs~, 'T'hi l'.'o, Four :h, F:. fth cinn Ni 1th l\l"'P.nr.-

mer. ts. 

OUE<;':.'ION: Vou fe<"l the uay the C nt•rt aoes? 

•-1~. F'iLLFT: V •s, e .. ,eel l. 

rd u ,u •tn 't i:>e r <c I mi t ~E 1 ~o f n.'l 

it an;whr ·c 1 ' 
T" ... "\.. "' 
'"-, • II• J ,, 11 (; <1:tE v,t SC'!c?k'.nq to esstah·· 

lish re•,; l<1w or b eak hro11q1 rot frontiers in this ,:ase. I 

rlo'i' t hel ievf t'l" • ch€ ~' i . • " L.ri •;·'l ~i ·i. m o •11s ·ructu eel 

suhst=n'!:,vo due oroC'.!~ 1e .. • 

.h,; 1, .it. wo;;. ld fol loll 

the New York st.it•· T qu..i. "'._ "IC. 

«t il(' , 4 'n 16 ir eq cl L .1."-'' I (" ,r, 

Tl• I,L N, 1 r t:hnt n ::e,.arily 

f">l 1, s f · ,, <)1;. ...,t,!t ') l V L ;erl wrn holdir, s o'" th4, 

Co.ir.t -. l ,lcL,,q of i (<" irt i 



,.., 

f';ii re' ~o " ', ------ --- '\rd t,10 , () ' - i t C, l t \' I.' C"t t, V ' 

interpreted ar-'I ,pll:i<"l tho"e ,.t···~e ri?cis.to'1s ~., cM,~s .,;v l· 

v:".nq restrictior i unon contracnp·c ivn'I. · 

nur:~'J'ION: Sn in otl er w ,ras, i ,, ;.nswer t<' t:hP. 

Chief ,Tustice' s c:uestion, yonr submiaaion wou1.(. be that it i 

not constitutiontilly ir~permissibJ.e 4'or "lf:W York to di.,coi..r qf' 

teenaqers to qet Married, but: l 1.. is unconsti tutiona 1 for Net,; 

York i:o have sexual il'tercot•rs~ wit'lout nett·_T\fl marrie,,? Ts 

that i.t? 

"IR. 'llu!. ,T: N.; ·.t ir, illSt that the first issue 

is nr,: l:tf: fore ~'le 

('U s , ClN • wl 1, ,u; yo• 'l"St -~rerl '1iE qu<·!l1c.lon as 

thouqh th€ ss•1£" wa; efor£' ••n l 

r~R. 0 1.L,:'" · Pe 11 ''o 't l-c.li€•1,. ttc t I e\ Yo,..k 

constitutio,vi.11) has +-1 ,..,'l1t cf stlcr n r,,o,. I cli11at:e er to 

recru 1. ate rn:,Y i l .n t , sh o 1 ic it nte1d, tc o, '.n this 

st,itutr. 

<''JF<; :~OM: l t'lc l ! 

, n Y Cr) l ?l"'t i "I "C'Xt .1- dC i,.; i ties '\TIO the 

T , r" rec-t 

1ro 1 'l ut • :na+-

i::h r wa!' n ,., ""f c ,) 1 

hy th-; s~ t 

ti " · -s~"'rte_j : .,,..,_aht t"> q, . VOi.! -,u .• " •- ·" . , 



ohtain contraceptives? 

"1R. POLl,F.T• There is a riqht to ohtain contra-

ceptives. 

0UESTION: The state --

0UF.STION: I Meal", that is what is at issue here, 

isn't it? 

rm. POLLF.T: That is correct. 

QUF.S'.'ION: C?n ·che state re('JUlate it at all? 

l~R. pr,LLF~T Only ~.:.ti~ s1 p:,,.ted hy proper 

heal th rd: ior, le Y'IU .fnno.,;. 

0\JF!S' lON: 

'-\ •~. POLLF.T 

c r bP requlatc? 

I wrn1ld bel i Vd tha · c r.0<1ulat:ion is 

neceusary to achieve c1 ccmpe- liq .ta.e inte·ent, the stnte 

can requlate it. 

thut ., tt 

state C<.<n 

if it c;-n 

QUESTION: ''le i.l, you ..-,m '•· ye!' or no it, can you? 

IA,<. OL'JET • I·:: t 

OUESrION: 

,--ff{. f,)T..,I,F .. 

) T . .,!ON: 

• OL 

1) . 
re • it < 

R. L 

demon• t 

You ' • ye- or ., ) it 

}e r 1 it. 

! o t he po93ible 

c> o d, .t th"lt the 

t t .. nte can requl t 



' 
OU'P.STION· 1e , L, could IJr. t .c 

sell contr;iceptivcs in courtrnon~? 

"!R. POLLF.T: I <i'1n' t he· ieve :' o, vo.1r Honor. 

OUF.S"'I )N: '1oes the <;tate of: New York sti 11 have 

st11tute that TTI11kf's fornication« rnisdel'lcanor? 

~m. POLLRT: Thi! re is no fnrnicrntinn statute ::.n 

New York. There is --

OUP.STION: Did it eve~ h~ve one? 

1·R. POI,i:-C:·r: I 0 Pl 'eve Lt rlid at on +-il'1e. ..t We> 

'::here is ... lso st tu or~• rap, penal '">rov · sions. 

OUF.S'i'IJN: ''lt.11, is t'mre :or.vt'1 inq wronq ~·i th th . 

statutory rape p:·nvis ioa co,1Sb. tut on;il l v in your view that 

presumably prohihi+-s a 16-v a1.-old r;,.l. ·roro t,.:.,,-inq i;exua. 

intercottr!"e w:!. th 1 '> -ye ir-ol l <-,-"'" • e t iouc,h ho ~h of the , 

consent? 

'IT<. p Lf l' l 1, in { '7iE!\t. , he unconst:~-

tu ':i C">I' l . t • <, ill)..._ ... ,,,, , t ) ) \.1: hc-rP. 

,; ,.,(), : • r ' l ' t ii"" W'l.'/ iiscm.:r 1 p 

t T m C" l 4 l , , 3 Y• r. olr, ::.r yc.ir 

V::i ... ?Y > 

'R. Y( .... .,r.:~ : i c r 

potent: llv Pll l . hinc .h .,, ' }, 

do it as ~tis done herP., by 

, thr at o u.-.w,nt.F.d .,~ rth, 

precmancy, ;ihnrt·,..1, ve,l,. il ,. 1nes. 

rllJF~'l ION •;~ 11, bu •ou ;;;>,y · t cnn 't rlo it 'Jy 



. 
to h'IVE' .- nte,.co 1rse 

wi'ch the wnrn,u1 whf'n they are th;it arrci. 

illf~. POLLRT: Aq,dn, tlvtt is not thP. question before 

us but it is mr view that th<>'.: would be consti.tutionally 

i mpe1,.,,i ssihle, that that would also be 

0UF.STION: Excuse me, iust with respect to the 

issues t hat are before us, do you contend that a 15-year-old 

has a constitutional right to put these procucts to their 

i ntended use? 

MR. POLLFT: Yes, we do. T e funr'la,nentdl privacy 

r ight of access to contraceptives i~ even more important for 

minors th.-.n it is fo:. adu~ts. 1'linors have been sho•.•m in sub-

stantii,l and significant number" to enqaqe in sexual inter-

OU,, rTI) Th~ t.-it • s ban uncnnstitutional 

un~ 'r wri t you ·j l -c «il 

' • ' , T t ri l . 
QU,;S (' BCCl ~e .:he !II nor RS tiie constitlltional 

riqrit :o ,,o thin, r 

'-IR '>('! 

OUEWr 0!'1 

e of 

to the aqe oft, mkror? 

than 16? 

any .~t tc, I ct re ,+-...,ict~on whatsoever. 

T 1 t ' , I c. , YO' ll.,l'lor. 

< ynur < swe t e S'lme without reqard 

' np .~tute 0 ~id 14 r~.:her 

• R. "0•, ,h . I 1' 

·cP.ctnr.-d..t.e.-,s c f th ~r • t w,;ul neper. J"or t-he mset of 



sP.xual i.ctivi•:y of hr- 'liror. s orq ao a ~inor iq sexually 

active, I believe it wouln be unco. stituti.onal 1m invasion -- an 

intolerable invasion of his or her privacy rirrht to prohibi'.: or 

limit his access or her access to contraceptive products. 

OUF.STION: Which one of these youno-sters are we 

talkinq about? 

MR. POLLET: Excuse me, your Honor? 

QUES'.rinN: ,lhich one of the youncrsters are ,·,e 

talkinq about, 12, 14 or J 6? Wlto are we taJ.1ci.nq about in thi,; 

case? 

MR. POLLF.'l': "'here is no mi"!or pl11intiff in this 

case. J\s we turr -- · you liki-, tt1rn and discus:,; the stm dina 

is!!ue, I believe tht que•,tion r,f standinq l." l:orcclc-sed by .. hi,; 

Court's Dece1T1ber 20 h de..!.'sion 'n Cr11i<r v. Horen. The 

Appellees who wee fr,i,nd to have ·tan<linq hy the three-jucJqc-

district court, dre o, ·-·or, P.L nn'nc< 7\s,r.ci,ites and the 

Reveren<l -oh, l -qen. TtC'y re c-I anrl advocatelc: of tne &alP. 

f I 

'l'he , 0 (, l 

threr1ten'3 t .Tl 

con!"'titi.:.: ?nnl ' ,i .. ' 

will suffl"r e 0 ,.. 1 

unaer Crl";_;L V n 

assert third pa~.y C' ·- .Ltl 

standinq -- the thr -"udqe C' 

·o • c t ,e ptod1cts. 

i . 

~· ' 

i.:. 

q inGt ~h m. It 

I" ·hey al:'stnir: ;:·1ey 

v ~ht that is stfficieut 

permittl"d to 

'qht~ to su&tain the court's 

Up cl incr of the stan<linq 



of the r1.intiff5 in t~ii a-. 

OU'P.STION: There i thi~ riffcrence. In ~r;;_>:_q 

aqainst noren, we knew !:hat there w;,s ,it lP.ast one person ,_n 

the St<1te of Okl.;hol!'<1 ,:ho cornpl;,iined about the law as it 

affected hill', i.e., a ynunr, Man uncle,: 21 -- between 1}1 snd 21. 

In this litiqation, nobody has been identified 

whose constitutional riqhts are directly affected ;.nd who ls 

heinq represented by these third-party ven<'lors. 

"1R. POLLF.'l': Well, o-f course, the 'l'.::1>tute in th;;.s 

case prohib:~ts distribution not USP. It noesn't: operate 

aqain,:it the L1t€''1,fod recipients of t'le contracenti ves. 

OURS"' ·rm- '·'~11, sn indee<'i, dld the st,tilte in 

Crai<T arm·'n ;t nor_0.r~, it r i'F no.:: mi.st;,k n. It ,.,pc,r.ated aqa'nst 

the vendoI. 

'iR. r1LL ,T: I c<or. 't '">eli v th;it t"l~t was --

ouB~ ro ·: "3 1r i F hi; .- i-r~ts ,.,f tl-te your q Mar 

that were invo:.v , ; id decir e 

Boren. 

MR. B0LLRT. Of cour , he Wal N)t a proper part}' 

at th<' ·time 

< :rr::i::T-ON: J\nd pr~s ' ly -- ~, 1e was when hC' 

first 1-rouq it tne a~·- ~it:. 

11. PO.-.,L '1 t ,rr r •.., • 

rpP,c-T ,.., • ( ua, i ~11ce th t 

there w~o ucY-. > )0 r n • ro, +-h, state yr-, 



the-f' is no such ·· - '1<, '>Uc!, ar ori , b n id r • ·. 4' ierl. 

~1R. POLLE"': Well, t'1,,re ·- one ,;4' the '1>1;,int'fff 

whos e s t anding was not consi<iered hy the three··iudqe district 

court 

QUEqTION: John Doe. 

MR, POLLET: is ,Tohn Doe. 

QUP.STI ON: Who is 42 years old. 

MR. POLLET: Tl-i11t i. cori:-ect. An<l he also <1ssertec 

that he wns the father ">f '::"o r,iin-,r. chi· <l en who were se:rually 

active. 

()URS I'JN: 

say an~th~nq about th 

.// 'l e w"J s x1:.ally active. 

::hild ~n 'n th cc,ipl .int. 

He didn't 

pri vac~ li tiqation in t 1 _. ·• ]'l ~y e!'" lCL"tinq the clc1im there 

is the very loss of pt t,, c -1t,.:..h o.1e seeks ;o orotec";t. '!'here 

is embarassrr:ent and it f ,_ t ,oJe rea mn: chat the Court ha 1 

re l axed thi.rd-pc..rty St'! 1<Un n Lt& p11st privacy c";~se;. In 

~any of the cases, ir. ~-s~n8 adt ~nd iidee~, even in Griswold, 

none of the users-w~rP par 

In ~~!2..J,, on<-- ':n 

OUE ,'l O : vi:. r aven h ve a John Doe, minor, 

her.e, do v ,u? 

• 1"')0., 

('tJ"!~TION: 'oe. 

• po _.T ,r. T < '- cause.. :he least awkward 



challenqe1 is the v~ndo~ ar 1 rli'ltr. h • C' • 

OU'P.S'fION: t·lell, W'!Sr ''!: ,my cor,p~i:-ahle inci vidual 

imrolved in F.isensti'ldt? I don't '~hirik there was a,1y party 

in r:i:enstadt. 

"IR. POLLE"r : No. There was --

QUF.STION: And Baird was allowed to assert third-

party interests of people none of whom were represented in that 

case. 

IIR. POLLF:T: 'l'hac .'..E cot rect, ~i:. Justice Br"nnun. 

l\nd I believ~ t~n sam£ is t:>-ue ·n Griswol~. 

QUF.<:;TION: '\r,d -chcn Craig , n'l Boren in<'licat~ that 

after the 21-year-old wus 01.'t of the c,1ra, the whole issue of 

standards turne<'I on sal?Onkeepers. 

1-IR. POLLF.T: That is correct. 

QUSS'J'ION: '·li thout ..: .?<111rd to Nhether or not there 

had ever been an i.nd.i.vi 'lual, 18 '.:~ 21 :i.n th re 

MR. POLLET: Th~t .i.'l correct. I don't believe th1i: 

tha\: WF.s a 6eterminant ·i,n the ho di.rq in Crai_c_ >'. Bo:ten. 

are corporations 1:,;asc-r, in Nc-,r··h '1 i,lir d. 0,1e is des,~rihed , s 

a nonprof' t coro irati'>n. I I: G ,)tl .~ 0n~ c prof.t corpor<!tion? 

• ' . 
Plann5nCT 'l: .... ,c-;~t-es, whl. ... h <'!cc ,1 • ~av~ tandinq, i~ a 

husil"e:"-: c-orro. e ion ''l ·orp, . •t . 'lf North Carol· a 

for profit. 



., 

• we .:iffil.'..,it1.>d? 

MR. POLLE'r: I c:on 't believe t'lat there is any 

d i r ect affiliation. There may he snl".e connection in that snine 

of the people who are officers in one are officers in ;mot'.)e;,•. 

OUF.STION: The names are quite similar. To what 

extent do t he boards overlap? 

MR. POLLF.T: I am not directly sure of the answer 

t o t hat , your Honor. 

QUF.ST:.'.ON: T'hich one do you ri:present? 

MR. OL ,"!": We repre!'l;; t bo h of !:hem. I beli.eve 

my associate Jt.,t .:.,1forr-s m tha·. ~here, '.i c'lP. overla;,pinq 

mer,,her on '.:'ic :)0ilrc'i11 of the two. 

QUEST ION· l's 'l inattf' r cf curiosity, ho~ did you 

assemble this r"ltner ex .rDcLdinarv qrour of plaintiffs? An 

F.piscopal minister, pre "it corporation, ncnr;.of'i t corporat~.on, 

various ciocl:ors, a 4 ~-v" 1n -n Jot 1 ,..oe sexu?lly acti ve but 

with thre~ chi lrhen. f ow dia you q t the'TI all toqether? 

~IR. "OL ... •.' •: 'l'h c c ,. people who werP. brourrht ·o 

us by our cljent, 'OT ul.a n ,n~inq ~q~ociates apd Population 

Serv:;.ces rn · rn t o, 

('U" .~• ... ( N • 

• 

0\.1 c r i rt !> _, 

tR. OT., J (2 • 

ou~, c ,;,, '. 

cor~o~dti,ns qu~:'fi 

~m.. Pl)LLF 

0 

it Jn C 

':,1ey are. 

en therr,. 

. , but ;,re-- t 1ef e :we, 



And they are u. 

t'1e Supreme Court of New York'l 

t h :1 ~uri ''i~::"on ,,f 

MR. POLLET: Yes. 

~e believe and urqe str.enuo1sly that access to 

contr.aceptives i,-; encornpasserl b1 the co-1stitution;,] privacy 

riqht. In a series of decisions cornmer>cir,q ';,j'i th thP. Griswold 

case in 1965, this Court has made it plain tha~ there exisl:s 

a fundamantc1l riqht of personal pr5.vacy which prohibits the 

state fro·,i .cMpropei::.y intrudinq into n ci .i,.,en 's p~ivate 

decision whether to procrEat~. 

Griswold he"ct that ... sta·e .=ould 1ot prohibit u·c 

of contraceptj.ves by d rnarried couple. 

()UP.STlON: ::: 1 1 it "imi.ted by that de.inition that 

you have just sngge:.n:.e<1 ? 

~E G is ,10 case on its face 

is limitE: ir ·l:h t = .h. on. 

ot:F.. T '01', r.y<-h j n • ~t ,r. '"!'<"le!. opinion thnt 

suqrrests to the cm .. r or ~U<T t. y <'oul-it about it? 

11<. ,.. tlLLt'./l • I • C' t' I" xt c1ecision in th:.<i , 

area, E 0 R C • ~-q .£. ·d, "- . t C .x t eo iC"'n 

F. ~: i It < 1 i < tout Gri.-wr1ld i tsc.1..:. 

GrL,,m. u no c, in 1., 1 d L.? ---
M~. lLT,F C I (' It ) l e•, it { i/1. !n 

Bisenst nt v. B ir"" ,.i.qh ' 1 . IC h ,. ,e r'J.<;P -1as ul cim11t ly -----
d .... C'ot•-t held tna•. t'1e decided on ccrttnl o-o~ ~to rr~ ~,, ·, • 



riqht ol' privacy existec1 an<:: was not c e ~nrlen~ on marit'\l 

status but also appl:".ed to Unt'larried pe.csnns. In 'Roe v. W;:rle, 

the court held that the privacy riqht protected i:! wonan's 

decision to teZ'111inate her preqnancy. 

In makinq that deterJT1ination, whether any particu-

lar personal i'lecision is include<'l. within the privacy riqht, 

there was required a iudicial findine; that the :d.qht c1sserteil 

was fundamental or implicit in the conc~pt of liberty. 

rn ~oe, in hold:nq th. t the P~ortion oecision ~as 

funnaroent;il personal riqh': which c-ou~.c. 'ie ain·'J•qerl only by a 

compellinq ntate intl'rEst, guidelines were estat>lish!!n which, 

in the lower court's v~cw, n~d~ it indispatable t~at eccess 

to contraceptt,,es also was fundamental "'nd also was inclucled 

within the privacy C'UaranteJ. 

QtmSTIO?" • What ,10 you have tc> say about the 

power of the State of N w !~r~ rx ,:,f state to put an aqe 

limit on ~he. aqui'litie, 1 of into lca .. ing h ve,:aqes or even 

~arqinaliy intnxicatinq ' ..J • • • k~ ,eer., 

'11R Pl'I i:;• : r ,., 

' suc1, statute. 

~- or '" , . ,, ~uc, a statute and most 

ol:her , --c1~ 

C'UF ;"'lON V C •• : is i.h. limit in New Vork, 1ll 

O'C 21? 

)LIET r '"'l •."Ve it is 18, yot'r Honor. hR. Pr · : , 



No ~er ions. , rcr1.1.i~ert t · as •· 11 ... b a +-h t th • . eE"n urqe _ .a = 
intake of in"l.:oxicat :nq beve,..arrer; is beneficial, 

QUESTXON: No, c,ut it has been suqqested in 

Constantino that it ls a constitutionc1l freedom to purchase 

intoxicating heveraqe< , Con, ... an .ino aqi'l:i nst <•lisconsin. -------- -----·----
QUES'i'I()N: ''Tell, di,'l the Con.~tantino case suCTqest 

that 01· did it suqqest that if • '1e riqht is to be de;,ri ved --

taken away, there must be some c·.1e proc0 s ,? 

MR. POLLF.T: I aJn not farn''"ar with the Constantino 

decision, Mr, ch.:.ef ~·ustice, 

Here, der,yincr c1cces to con':r cepti ves (1 eMonstrai:J ly 

results in hal'Jll rathe:c than bene :,_ to h cit-izenss of New 

Vork ;inn p;,rticula..-lv to mi ~4- c.;.ti.,. n'l of N:,,w York. 

'T'he !Ile t:rauJna fac, d by -1e.1v · nr, 1 wonan an abor·• 

tion in the ,1oe ~'lse Wd found 'k r detri!!lental con-

sequenced to moth"'r n1d ct.i 1 ..i p•e-JC'nt hr ifl even Jnorec 

aqqcavaced ~a1hion. 

Q STtC The ncl who is the c:'li .1.d? 

J\re you t-il'< · nrr < ,o t t t n child or t:1e r,,othe"."? 

,F.. •• U'l O • .'l'l l , e effec·.: of th:;.s law 

is to mak£- J1".lly ct'• l tr t .... > 

QUF.S'!'I 1, · y ,: 11<' in,1 in that contcitt • 

: 

QUESTION. Noc pa?Pnt ,n1 t c~aqer who wants to 

acquire contraceptives. 



MR. 'POLLET: Ye~, • ru!'t c!e. 

OURS'i'XON: Or you are talkinq about the teenaqer 

as the parent. 

MR. POLLET: Nhat I am tah:inq about is t'.1e 

teenager as the parent. 

()UEST!ON: Yes. 

~iR. POLLET: If., un<ll;:: Gris•~olr1, in<'!ividuals have 

a riqht to use contraceptives, tiiev Jtll.lSt be held to have 11 

fundar,,entc.l riqht to oht~in them 

is hollow ana r,eaninqle• s. T'1ese two ,i.q'1ts a:ce inextri~11h~v 

enmeshed and the riqh<.: of use cannot ex'.st unless " riqht to 

obtain is recoqnize0 

QUESTION: ,·t :'..s a un<'larnen·= 11 riqht, then, thP.. 

the material be supp:iec! by the st.ute,, •nrliqent r,inors under 

aqe per.·sons unde•· aq 16'.:' 

MR. T0LLE"': I on' 1::-eliev' that ,,mule be consti-

tutionally mannatFd 'I de, s, ., f?ct, exi"t under current 

~ew York lai' "5 m, 1<lac€'d by VH 'CU f d !re 1 proarnl'1S nn<ler 

\F n r. r:o 1 c cc ~t~lly ac~ive an~ asK 

fr,r it- i'i 11 h , i:c-v der wi ·t V n r ::.ncr . f rvices, 

i .. ,c-ltc ·nq c0n 

ru-;;, 'TI<'N I l" , 

hold tint vru . ,.a tn ric t . to 

without hein~ intzud don ~1! L 

, t r ec>T. ':-1:.!!• the Co<1r., 

; .• ver hook you ~ud 

tl' 'ill~r and Arrit.1 --- -----
cases a ye<1r or two '«t r, they t.eld th;,<: you nid'l't have cny 



. 
) 

riqht to ob-c:.-,in .:hose "" e · >1 <i s, , ' s1 t tho .e t ,., cases 

would tend to cut ao;iin~t ynur arqum_,, .. that if you have a riqrt 

to use them, you must have I r:i.qht co ohtain thP-m, 

'-1R. POLLET: No, i don''- bc'.ieve so, Mr. Justice 

REhnquist. Those cases are obscenity cases and obscenity is 

not protected by the Fi:rst i\mendment nor, aqa:i.n, as with alco-

hol 

QUESTION: Obscenity i n0 :tonqer what tt was, 

pro tanto. 

MR. Por.r,i;;.: Nell, t ca ·e h11s been se·,erely 

limited. 

QUBSTIO:'il: Pro ~n_n_o_ it c;a:ld it wa • T>iat w s my 

brother Rehnquist's point. 

•~R. "OLLB : I :.,_1 e• >:he ~ubsequent decis::.ons of 

this Court have turnec ~nat w~s Fie t Amendment case into 

a very lbr,ite6 rn.:vacy s 

OUE£T'ON: 1. d e rquinq a p~ivacy cas~ e ~ , Jn yot ar 

lierc. 

• . .. ., .,E T < h ·e a'tain, .:'le 

dif:eren b n ·h .. r- ar l rr --0.e S!r ouslv t ac. 

obsC" •1ity i b C' ' r (" ' to .. .re recipi_nt 

' h'-' t- cl~ l, n ab ""3 JE'!. 

J.Y l l rrr y limitation. 

Tn cont rtSt to wh \; lea ed r. '? t?te h s said, t'le 

number of pharrn cie$ t.hut ex. .. i le> Cc' k :'..S <;rnc1ll an<'i is 



decreasinq. I the New Y , 

that the number o" ph? rmaci 

T' Nov •. '-, lll : · W't ; <; 

ir N w Vork a~cre ~ea f~o; 3,380 

in 1962 to :i., 832 in 1976, which was a 4·5 percer,t necren&<?. 

In that Sdm article, 1.;he 'Jefendant SC"cca, wl1n s 

the executive secretary of the "lew Yor1< <;t;,.te Board of PharMacy, 

was quoted as statinq th<>t Ne1·1 York <; ~o1te has lost 2,500 ~ruo-

stores in the last 20 years. ·.:n any .rer t --

QUESTJ.ON: t•1nat hi\s that '·n do with -chis? Isn't 

tt,at a market condition? ,:: rn r qroc storas ~a~E dioa>p are 

in the face of supel"'lnnrJrets. Yoi:. '1-iov"' a similnt r~duction 'n the 

nu,nber of ot•llets o'' qrocery stores, t.,-,, ,:on't you? 

1· R. POLLE"· Ye•, 1t there i,, n-, nroper rea or- 1''1-i 

these pro~ucts should b~ limi<:e? ~o druqstore~. rhere i-; ro 

heal th reason an<l I c·m ot see any reaso'l why tne state cot,ld 

permissably make lie -.ns~,1 pharm.-1cis• s 'Tl"'del quarnL ns of New 

Ynrlt citizens. :rt iii to demonstrate h'lt l:he ~estriction is a 

very real re~tricciC'n thc.t th~ nur,he · ' r rnq,; ol'.'cs i.s sm.,11, 

that those th">t a;·c ope, ar n ,<-

n,1f: al ~\";Jyc CPEn, --. hilt ther i 

' .. , T.t"Jt, • "rlt .., 1, ,:i a<.:.i.sts, not 

to phar i-lC'i( I n t t at. 

R H ,,, . t i 

T ... i.c inrl.c wnether the 

number of pr r a~ists a'so i· i k' l I r t York c; .:2te? 

11,m POLL :T: ,' >, ') 1. '.: c pharmaci~ t 



availah t, t~ .lrt f,l. , rl..L l cs:. 

OUESTION: Pfayb - in fewe-r 1 ">c- .... ior.s hul ther 

be rno:ce of i.hern available, li'<e tnu su1)err•>.1rket 

MR, POLLET: But th en<, re,;sul .. for New Y:>rk 

citizens is the same. 'l'here are fewei:- outlets 1ihe1. e1hy t.he 

can obtain nonprescrlpt;.on contt·c .,,ncives~ 

QUESTION: Yes. 

why such ,-, .. < uc . o c 1, li n • t 

pharnacie l ne a ·e P.,. pa, .. i'ta P.O.. T ":. 

, ... o-.. er heal th ren•·on 

e ~r distrihvtio in 

is ~o neen for t.,e 

state to inL~st '-' ,on JUulity -o tro· .• 

d,:,monstrate -tn ;,ny way t-hat P•H m ..::ists 

this are;i 

,tate ~as fai J.e 

ve, any experti e ~n 

0 

~t ain tha· i, didn't regulate 

q .... n r. w.at you said? 

r- i'Oi,Lt,;: I elie,e i. saUl, Mr • .Justice Marshall, 

that i comp, 

coul6. u ;.l. E., hv. , , 
T , -

• n 

,l a 

o,e l ti 1C:. 

J 

was .,_ pr p ... p J:>l · c • • 

Or if, as hey ave , ec 0 

1".!l< s+-ute interest, 

'")J' 1e Plaintiffs 

has been i1v 

get b,.rk 1-0 

r. ... them fxom 

erst ate that ;nPr 

e .ev~ that they c 

, thei could de ~n. 

it' 

C,C 



nUF<;'l'IO : •Cl \: 11) i C' '1 

M'R, POLLE"'': I oel' v ti• t t 1e l..i.111 tdt. Jn wo1:.ld OE.. 

n puhlic heal th one. In this <,,. c 

QUE<;T:CON: Is that the usual criteri1t for limitinq 

the sale of products by a state? 

MR. POLLET: Products which affect a fundamental 

constitutional activity would have to•,, supported by a com-

pelling Fl~ai:e interest. The st te inte·e·t L• requlatinn more&, 

if it exls~ed 3t all - • 

Qu ,S C, : elJ. 

contracept i.v;es Wc.1lk nq t .> c 

couln Podsibly disrJpt the en 

p 

( 

na'd that +-o,; 1 

1akinq them 

"IR. OI "'": Ye,, VO\,! ,lT,l , : b lievc that ttat 

woul<'i sufi:ice. 

OUFSTIO,: roank YC'U 

r1R. POtLE"': Tt-~ st..tLe t1.~, c- ,~'.>urse, not made Jry 

such a na rov, llT"'.tEJa "indi'las .:.r, ,his c- se. mhe statul:e r 

almost a l.1. r.,ispects ii:. over, "OdCI. T'1e-> pl. ,m'ICV l imi t11tion 

OUF.S•iON: ~y. tty, d unnc-rstarn you, your 

~henry a lit. e ~e~• • 

!R. F0LLF T: Ve-

0u.:STIO 

( t 

f 

SE'XU'll •i..:tivitv .'ll"N T , , 

.o 

i 

V 1.: v t,it it , wnojly i~-

. 1 in · P.l'. , 1 or -ju ti f; · 

·at est ir niscour1qfna 



R. POLL..,..., 'J'h 

OUF.STION: !t is wh )lly i"loenriissible. •iell, then, 

if. that is your view, then you oon't really need any of these 

leqislative facts because that is the purpose that the state 

rel ies on. 

MR. POLLET: That is the pu~pose --

OUF.STION: You say it is per ~e bad. 

MR. POLLET: We say it is per se bad. We also say 

t hat even if one were to assume arquendo that this were a valid 

purpose, it is not one which can support the statute in this 

case becausn there has been no showinq that the statute achieves 

that objective. In fact, the showinq, ~n the concession of the 

state --

<:,UESTION: rvell, there was shcwinrr that the lecis-

lature thouqht was sufficient. But yon s11y we should disarrree 

with the legislative finding on th~t. 

POLLET: Well, only if the Court /\pplies the 

l"IOSt lenient, uncritical, rational basis ::est could it rely 

upon the al"lorphous, supposed legislative aiM. 

QUF.STION: Hell, you really -- you have alternative 

positions. One is , it is wholly impermissible to rely on this 

in discour.aq:i.ng sexual activity as justification, secondly, 

that at most ti1a t is really a r11tic,T1al basis and not a coM-

pellin<r h,rnis. Those :1re yoJ.r two arrru.1ents. 

'IT!. l>()LLF.T: Yes, your Honor. 



OUF.S'CION: If we adopt your rationale as you hav 

iust expressed it, wouldn't ·, e '.nva idrlte every st,1tutorv 

rape statute in the Uniten States? 

"In. T>Otr,F.00
: No>: ,1"'<'t ss.: r · ly. 

QUBS, JON, !•lhy? 

'-!R. POT,LET: Ne are talkinq here 11bout a diffe!"ent 

issue, the ,,bi.lit'.', to ler,islai:r, indirec:ly rai:her than 

rE.r .ctl~. tt,i ,k i( tr.c 1':- :c; waats to -- if, acrain assi..in;_nq 

a:cn"c1endo th, t the st .e t.a : c 1 

morali · ; , t:h.1t it c.c,ul('I do f in , , shio'l which does not 

punish in a way H,at ;_s, in a ..,,,, '31'.'.n ..:o cruel ann unusu~l 

punishment w~th preqncncy, ' >1 • 1d "•nc,.eal disease, that 

it shou,.d be ho,1est 1md op_ 1 I 1 · t. i:• r ,o,e ~nd leqi.slate 

directly. 

-,u:,~_. ,_ m~: 

consequen·i11~, is i .? 

he · u 1 - I'-

' - , 

thu-, NHl n, ,, ( :rf • n 

0 

f,.r yCtur -t· ,,. ... -• 

, t . , or i ''lllenti;,l. But 

f 

E 1~ ,kinn ~ho~t ho# 

Id t th<'l'"<c: could he no 

vr.1li<'! req, ~-" .:ior, ,'lf , _y,ual , .:~ • 1. • • re<" <1lt><1!' ,-,f aa~. 

MR. POLL!''!': Well, l'"n .hink that OU'" r.1ti1c l,11..'! 

carries to that e:xt~:r.t or that far. '1'h) ability to lerrislate 

ilirectly is not in ques io.1 ht.!,._ 1·1hat is in question here is 



;, .·, . ~tr ancl to 
create a n-orul .:1 '.rn t,;:. 

OUE"l"'IOr1: upp sc ct., in · l s l:at, tory rcme c,.,Je 

it is -,n·.1 thC" ,.1-:r,, •.r '.:he :hJe ce ,,t n, ,.,.:c:cr or ahettor, who 

ffi • rnLr .. BT: Tl-i(;.. l.~ i :J the~ C'4 3E in NC\'/ York• 

')UES·"'· "lN. And ,myb-, / un ., · ·. i wr,uld not be pro-

sect.l:.ed 10~ 'a .c. .i.:. :o~, • pe ut Ju1c• .. ,chE.r b::, dea::.t wi1:h in a 

juvenile ,oi;. ·t 

"IR. TOLLE'T-: Yer.. 

\)UE;;:Txor. 3o .1 t ,-rou::.a have .o b"" soll'ebody over 16 

who would be subicct •o the> cri ..,in'"tl ~;i 'lc·d.ons of str1tutory 

rape -- ll ;"1an over 1.;. 

,R . ~OLI :~ : n. i- .... ,rrec :. 

(,tJ~S r Cu. ..r,~ 11.d 1 't h · .- clab1 to this field 

, ,.bl I . du· t ' , "cro,1crer c1 c:im in 

thn · r .. ,., 

• , ,I 1 " • l 

it ' 11 ~c- r. !=- crict~ons, yes. 

,1R. ~· T"' .nJ!';T .• , r, '." -:i:: =t .n< you, "'ir. Pollet. 

Th n. y )U 

The ~,.s uh i. '. 

[\ ,,. 1: l,.: 'cl,-::: a,r-,., th" case was , ,, . re,1p , ·1: 

SUbl'l'i t t ;)n. 1 
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