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MR. CHIEF JUSTICE BURGER: me will hear arguments 
next in No. 75-1513, Dixon v. Love.

Ms. Rosen, you may proceed when you are ready.
ORAL ARGUMENT OF JAMES O. LATTURNER, ESO.

ON BEHALF OF APPELLANT
MS. ROSEN: Mr. Chief Justice and may it please

the Court:
This suit involves the constitutionality of 

Section 6-206(a)(3) of the Illinois Motor Vehicle Code.
This section authorizes the Illinois Secretary of 

State to suspend or revoke the driver's license, the opera
tor's license of any motorist without a preliminary hearing 
where the licensee's driving record indicates that he has
been repeatedly convicted of violations arrainst traffic 
regulations indicating a disrespect for the traffic laws and 
the safety of others or a lack of ability to exercise ordinary 
and reasonable care.

Briefly stated, the facts uivinn rise to the instant 
suit were that Plaintiff's license to operate motor vehicle 
was suspended for two months in November of 1369. This 
suspension was pursuant to Section 6206(a)(2) of the Code 
which authorizes the Secretary of State to suspend a motorist’s 
license when he has been convicted of three traffic viola
tions —- three moving violations within any 12-month's period.
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Aqairt, in March of 1970, Plaintiff's operator's 

license was suspended for a period of two months because he 

was convicted of drivincr while his license was suspended under 

the previous suspension.
Subsequent to these two suspensions. Plaintiff was 

issued three traffic citations which are relevant to this 

suit and he was convicted of two citations, one in September 

and one in November.

On March 27th, the Plaintiff received notification 

from the Secretary of State's office that a further con

viction would result in the loss of his driving privileges. 

This conviction occurred on March 31st.

On May 28th, notice was mailed from the Office of 

of the Secretary of State which Plaintiff received on June 

3rd. This notice informed the Plaintiff that his operator's 

license was revoked, the revocation to become effective on 

June 6th.

On June 5th, Plaintiff filed a complaint in the 

District Court challenging the constitutionality of Section 

6206(a)(3) and seeking to enjoin the Secretary of State from 

revoking his license pursuant to this Section.

Plaintiff asserted that 6206(a)(3) violated the 
Du? Process Clause because it did not afford individuals the

right to a separate hearing prior to the issuance of the

order of revocation.
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A temporary restraining order was issued by the 

District Court which was conditioned upon the fact that 

Plaintiff should apply for hardship license, which he did’in 

June and which license was issued to him in July.

Plaintiff’s request for a hearincr by a three-judge 

panel was granted on the issue of the constitutionality of 

this section and the three-judge court entered its memorandum 

opinion and order on January 20th on cross-motions for 

summary judgment.

The District Court specifically held that Plain

tiff's right to procedure of due process was denied by the 

practice of the Illinois Secretary of State under this sec

tion because a separate hearing on the issue of revocation

was not provided prior to the issuance of the order.
The District Court recognized that in practice, the

only issue which was taken into consideration by the Secre

tary of State's Office prior to revocation was the accumula

tion of points and these points were accumulated by a parti

cular driver through his being convicted of specific traffic 

offenses, each offense being designated a specified number 

of points.
However, the court --

QUESTION: Did he receive some kind of a hearing on

each one of those violations, or did he have the opportunity?

ME. ROSEN: Yes, Your Honor, he was afforded the
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opportunity for a full judicial hearing on each one of the 
underlyincr convictions,

OUERTION: How many were there, again?
ME. ROEEN: Three, the last suspension would have 

been for three traffic violations so he was convicted on
three moving violations.

QUESTION; Was this ever certified as a class
action?

MS. ROSEN; No, the Plaintiff’s class was never
certified.

While the District Court recognized that the points 
were the only factors which the Secretary took into consi
deration, the District Court determined that because this 
particular statutory section stated that the motorist lack 
due respect for the traffic laws and the safety or other 
motorists upon the highway, that a separate hearing to de
termine these issues would be required.

Procedural due process would require such a separ
ate hearing prior to the revocation or suspension of a 
motorist's license. We assert that this was erroneous.

The facts underlying each of the convictions which 
any motorist would receive in traffic court have been 
judicially determined in a hearing which provides every 
individual motorist with all of the safeguards which are
required by the concept of due process.
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QUESTION: Thy was his license taken by the

Secretary of state? Was any reason given?

MS. ROSEN: Yes, Your Honor, the Plaintiff in the 

instant case had been convicted of three traffic violations

within --

QUESTION: 

MS. ROSEN: 

QUESTION:

he rust. It says he 

MS. ROSEN: 

QUESTION:

this nan was a truck 

He didn't, 

MS. ROSEN: 

vour first question, 

OUESTION: 

MS. ROSEN:

Is that the reason? Or do you know?

Yes, Your Honor, I do know.

The statute says he can. It doesn't say 

is authorized to. He is not required to. 

Yes, that --

Did he take into consideration the fact 

driver and needed his license to live? 

did he?

Your Honor, let me attempt to answer 

and then I'll —
In your own way.

Thank you. First of all, Your Honor

was asking whether —- for what precise reason the man's

license was revoked under the particular circumstances and 

I'd like to address that question first, if I nay.

The revocation which took place under 6206(a)(3) 

was entered because the language in the statute said, "The

motorist has been repeatedly convicted of violations” and if 

one takes a look at the rules promulgated by the Secretary 

of State's Office, the rules are reprinted in the Appendix of
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our brief. One will see that rule 6206(e)(3) specifically 
states that a motorist who has accumulated sufficient points 
to warrant a second suspension within five years nay either 
be suspended or revoked by the Secretary of state based 
upon the number of points in his record.

A. person who has been thrice within a ten-year 
period shall be revoked and this —

QUESTION: The Secretary of State could either do
it or not do it.

MS. ROSEN: Well, Your Honor, now, that is the 
second point that was raised, the power or the authority
which is exercised by the Secretary of the State under the 
Sections, the 6206 Sections, is discretionary and we sxibmit
that that is true, that the Secretary has, however, made a
determination in his discretion, an initial determination 
to apply --

QUESTION: Without any hearing of any kind.
MS. ROSEN: Well, Your Honor, I —
QUESTION: I am talking about the Secretary of

stata. Without any hearing by the Secretary of State or any 
assistant of his or anybody connected with the Secretary of 
state, this man's license was revoked.

MS. ROSEN: That is correct. However, we submit 
that there is no need for a separate or independent hearing 
here. The reason that there is no need for a separate
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independent hearing hen to relate back to the fact that the 
Secretary has initially in his discretion promulgated a point 
system and this point system is comprehensive and it takes 
into consideration variable factors»

It does not simply state that if you are speeding 
on the highway, for example, you will receive 50 points» 
Speeding was one of the examples which the Plaintiff brings 
up in his brief. He says that there are many factors —

QUESTION: Ms. Rosen, he doesn't say that if you
do this your license will be revoked. He doesn't say that.
He says. If you do this, I might do it.

MS. ROSEN: But he does say that, Your Honor. In 
the point system, it tells. That is true, he does not speci
fically the statute does not say that the suspensions or 
revocations under this section are mandatory but the suspen
sions or revocations are governed solely by the points.

If you receive 110 points, you will be revoked.
That is the way the point system operates and I would refer 
the Court to Rule 6204»

Rule 6204 is the rule which is reprinted, in our 
reply brief. It is the rule which specifically discusses 
what the point system is intended to do and this rule speci
fically states — it is reprinted on page 8 of our reply 
brief that the Secretary of State shall promulgate a point 
system as a standard in determining whether to suspend or
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revoke driving privileges and to determine the period of 

suspension or revocation»

He does not say that I'll suspend this motorist 

with 75 points and this one with 75 points I will let go.

He suspends and revokes based on the number of 

points on the motorist's driving record and that is the only 

factor which he takes into consideration.

QUESTION; Is there any way for the licensed driver 

to plead for mercy?

MS. ROSEN: Yes* Your Honor* there is.

QUESTION: When?

MS. ROSEN: Not until after he is suspended or 

revoked. “The reason for that —

QUESTION; Well* that is what I am talking about — 

before he is revokedj this truck driver is put out of 

business and he is not given any chance to go and say* Look* 

I'm a poor truckdriver, et cetera* et cetera* et cetera.
MS. ROSEN: Well* he can apply for hardship license, 

Your Honor and also there are special protections for 

individuals who operate a commercial vehicle or who drive for 

an occupation.

QUESTION; Well* did you tell this nan that?

MS. ROSEN; He was informed when he received the 

notice of revocation that he had a right to request a hearing

under Section 2118. That is standard. If he requires, such
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a hearing and he has a license to operate a commercial 
vehicle, he will automatically —

QUESTION; Was he told that?
MS. ROSEN; ~ be issued — he was told that he had 

the right to request a hearing. He chose not to do that.
QUESTION; Ms. Rosen, how many points had this man 

accumulated?
MS. ROSEN; I don91 really —
QUESTION; The record doesn't tell us, does it?
MS. ROSEN: It doesn't really say.
QUESTION; Does the record tell us how many points 

are addignad for each type of violation?
How does one get how many points? Does it tell 

us that? There is a reference on page C-2 to, if you have 
20 to 44 points, suspension up to two months. But how do 
you know whether you have got 10 points or 50 points if you 
are just an ordinary driver who has been convicted of a 
couple of offenses? Do you know what your poihts are?

MS. ROSEN: I don't think you know the specific
amount of points. I believe you would have to call —

QUESTION; So that the assignment of points is not
governed by statute or regulation at all, is it?

MS. ROSEN: Well, it is governed by the regulation
promulgated by the Secretary of State's Office and I think 
that what the common —what the ordinary driver or motorist
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is aware* of, or the only thing which you would actually — 

is common knowledge — is that if you receive three moving

violations within a 12-month period, you receive —

(QUESTION: But the regulation says, if that happens, 

you may be suspended as follows, 20 to 44 points, suspension 

two months? 45 to 74 three months and so forth. But how do 

you know which penalty would be applied? Or how do you know 

if maybe you only have 19 points?

MS. ROSEN: Well, it is governed by the particular 

number of points which you have accumulated within that —

QUESTION: But how do you know how many points you 

have accumulated?

MS. ROSEN: Well, you would —

QUESTION: How do you know that the Secretary of

State has given you the same number of points somebody else 

is getting for doing the same thing?
MS. ROSEN: You would have to go and check the 

records. There is no

QUESTION: You would have to go check what? Go

down to Springfield and check the records and —

MS. ROSEN: Either call cr --

QUESTION: To say, how many points do I have and am
)

1 getting the same points as my cousin, who was convicted 

two weeks ago for speeding. How many points did he get?

Do you have to check that way?
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How do you find out?

I think that the attack on the statute is that the 

Secretary's discretion is totally without any control and I 

am just tryina to find out what that control is.

MS. ROSEN: Your Honor, as least as I under

stand it,, what the Secretary has attempted to do in his dis

cretion is the same thing he would do if he brought in every 

single motorist who was convicted of three moving violations 

within a period of 12 months.

If he would look at the nature of the violations, 

he would look at where it occurred? he would look at whether 

the weather conditions were clear or adverse and

QUESTION: He would do this in his office, would 

he? with the police ticket in front of him, that is what he 
would have before him. Would he get the transcript of the 

trial? How doss he do this, looking at the weather conditions?

MS. ROSEN: He doesn't do it now and the reason he 

doesn't do it is he has already done it in a very general 

way and promulgated a point system and this system is unifor

mly applied. What he would have to do if he did not have the 

point system is call the motorist in and say, what was the 

weather like on the day the occurrence took place?

Were you in a school zone or were you on a highway?

He would have to go through all these. All this is 

already done. He has done it and he has published a list of
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regulations and in that list of regulations he says that you 
are speeding one to ten miles per hour over the limit in 

clear conditions,. I am going to give you six points for that.

QUESTION: Those regulations are not in the record, 

though, are they?

ME. ROEEN: No, they are not in this particular 

record, but unless someone is asserting that one of those 

reaulations is such a blatant abuse of the Secretary's dis

cretion, I don't really see how the point is relevant.

He is doing the same thing on a general basis and 

applying it to everyone, that he would do on an individual 

basis if each motorist came in to him with their particular 

problems and he is applying it uniformly.

It was initially an exercise of discretion when he 

promulgated the standards but unless someone asserts that the 

standards as promulgated are patently unreasonable and an 

abuse of his discretion, I think that he can —-

QUESTION: That is precisely what the Plaintiff's

complaint asserted and what Judge McGarr thought and apparent" 

ly the state did not see fit to put something in the record 

to demonstrate otherwise.

Judge McGarr is quite familiar with your office, as

you know.

ME. ROEEH: Ax least, if the reasonableness of the

regulations to my knowledge was not an issue in this appeal.
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as I understood it. The primary issue which v?e were to be 

addressing is whether the Secretary’s discretionary authority, 

due process —

QUESTioK; Well, as I understand it, the complaint 

says the statute allows the Secretary of State total discre

tion and you are responding, well, yes, but he defines 

specific regulations. My suggestion is, if that is your 

defense, should not that defense have been made in the 

District Court where the nature of these regulations and 

their specificity could have been studied by the Court?

MS. ROSEN: Well, the Court can really reach that 

question because they decide it as a preliminary matter that 

there was an absolute requirement under the Doctrine of Pro

cedural Due Process, it ***** an absolute requirement for a 

hearing and at that hearing, the District Court did not — 

the three-judge court did not at any time, to my knowledge, 

rule or even discuss the reasonableness of the point system 

as promulgated by the Secretary.

What they said was that in addition to the point 

system, there has to be an independent hearing on the issue 

of disrespect for the traffic laws or in the alternative, 

reasonable or due care and what we are asserting is that if 

you accept the point system as promulgated, as an exercise 

of discretion which was within the Secretary’s authority and 

that question was not disputed by the District Court, what the
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District Court specifically said was, we accept that this is 

the way, and that is on page A6, I believe, in the opinion of 

the three-judge court,in the second sentence appearing on 

that page, the Court states, "Apparently in practice the 

accumulation of points is the only fact which is considered 

in determining whether to suspend or revoke„ but neither the 

statute nor the regulations sanctions the disregard of the 

conditions of lack of ability to use due care or disrespect 

for traffic laws and the safety of others» So long, at 

least, as Illinois law makes a determination of the existence 

of such lack of ability or disregard a condition to revoca

tion or suspension, a licensee must be given a hearing on 

those issues before his license can be suspended or revoked."

The Court does not speak in terms of the fact that 

the Secretary was not authorised to promulgate the point 

system or that the system as promulgated is in any way an 

abuse of this discretion.

QUESTIONt No, but the Court says that the suspen

sion is not automatic, based on the number of points accumu

lated .

MS. ROSEN: That is right, and the reason which 

they give for that not to be true is the fact that the sta

tute speaks in terms of disrespect for the traffic laws and 

safety of others and I submit that the regulation which I 

submitted to the Court earlier, 6204, says that the standard
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to be used by the Secretary in determining those questions is 

the point system.

QUESTION: You spoke of a hearing that he could 

have requested when he got the notice.

MS. ROSENs Yes, Your Honor.

QUESTION: Will you tell us a little about what 

that hearing would have been?

MS. ROSEN: Well, under Section 2118, the indivi" 

dual motorist is informed at the time he is revoked or sus

pended, that he has the right to a hearing which he can re

quest from the Secretary in which the Secretary must set a 

date for the hearing within 20 days, the hearing to be held

as soon as practical and this is a full adjudicatory deter-
♦

minafcion at which a court reporter is present, evidence is 

taken down and basically what the motorist has an opportunity 

to do in this instance is that even though there has been an 

initial determination with which the Secretary cannot argue, 

that is, this motorist has been careless enough to create a 

high probability of risks to other motorists on the highway.

He has been convicted on repeated traffic violations.

At this hearing, the motorist has an opportunity to 

bring in any additional mitigating factors which were not 

presented at the trial on the initial offense and —

QUESTION: Why didn't he get that hearing in this

situation?
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MS. ROSEN: He did not request it, Your Honor. He 
immediately went to District Court and filed —

QUESTION: This is a post-suspension hearing and 
the issue in the case is whether you are entitled to a hear
ing before the suspension takes effect.

MS. ROSEN: That is correct.
QUESTION: Okay.
MS. ROSEN: And the —
QUESTION: In turn, the question would be whether

it is sufficient to meet the standards of due process, to 
give prima facis effect to three moving violations for the 
purpose of suspension.

Is that a correct statement?
MS. ROSEN: That is correct, Your Honor and we 

submit that since the individual motorist under such circum
stances has had opportunities for full hearings on each of 
the underlying convictions, that the principles of due process 
are not violated by allowing those convictions to stand as 
prima facie evidence that this person is a reckless motorist.

I would like to point out that one of the leading 
cases in the area of whether a hearing is required prior to 
suspension or revocation was this Court’s decision in Bell 
versus Burson and this was cited by both parties and I would 
like to point out that I believe that our situation comas
within the requirements of Bell v. Burson
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In Bell Bur Sony this Court struck down Georgia's

financial responsibility law and they did it because the state 

did not provide any type of prerevocation or suspension 

hearing but in doing so, the Court did not: say that Georgia 

had to completely prove the issue of fault, which was really 

the question.

All the Court required was that the state hold a 
hearing to determine a reasonable probability of fault and 
that if such a reasonable probability existedf they would be 
justified in suspending or x*evoking a driver's license and 
we submit that certainly a person, an individual who ha3 been 
repeatedly convicted of offenses against the regulation and 
movement of traffic is —* has already demonstrated a reason
able possibility or even probability of risk to other motor

ists on the highway.

Once this has been accomplished, of course, at a 

later time, the state has a strong interest in removing such 

individuals promptly from, the highways so that they will not 

ba involved in other traffic accidents which might result in 

death or personal injury or property damage to other more 

careful motorists on the highways.

Of course, due process would require a hearing, a 

full suspension hearing, and that requirement is unquestion- 

ably satisfied here by Section 2118.

We submit that a further presuspension or
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preravocation hearing is not required because the individuals 

have already had hearings„ full adjudicatory hearings on 

traffic violations which are sufficient to demonstrate a 

high probability of risk and this probability of risk justi

fies the state in acting summarily to remove, temporarily, 

at least, these peoples’ licenses until a full hearing can 

be had.

QUESTION: This is analagous to a probable cause 

that justifies an arrest that can take place without a 

hearing before the arrest is consummated?

MS. ROSEN; I am not sure I understand the question.

QUESTION: You don't have a hearing before you 

arrest a person, do you?

MS. ROSEN: No, that is correct and that—

QUESTION: Are you suggesting that these three 

violations on which there have been full hearings, taken 

together, constitute probable cause to support the suspension 

without any hearing at the time of suspension?

MS. ROSEN: Yes, Your Honor, I think that situation 

is very analagous because I think when the police feel that 

there is probable causa to arrest someone, they are allowed 

to do this because to remain tills individual to remain on the

streets creates a risk to the rest of society and similarly, 

xn this case, I reel that, once an individual has demonstrated,

repeatedly demonstrated careless driving habits which have
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caused him to violate traffic ordinances or regulations 

which are obviously enacted for the safety of the motorist 

on the highways, the state is justified at that time in taking 

summary action to remove such a person from the highways 

before he does serious damage, either to himself or to other 

individuals on highways.

QUESTION: What can he do to get — you referred 

to some sort of a temporary license, a hardship license, I 

think was the term --- what would he have to do to get that 

while he was waiting for a hearing , if he were to have one?

MS. ROSEN: Your Honor, he would have to do pre

cisely what the plaintiff in this case did, ha would have to —

QUESTION: And please tell us again, what was that?

MS. ROSEN: He would have to apply to the Secretary 

of State's Office and all you have to demonstrate, in order 

to get a hardship license, is that it is causing you — you 

need your car to get to and from work would be sufficient 

grounds for the Secretary —-

QUESTION: Or if you were a taxicab driver, that 

you made your living that way.

MS. ROSEN: Right. That would be another instance 

in which you would be able to drive pending the outcome of 

the administrative hearing, under those circumstances.

QUESTION: How long doss it take to get that kind

of a matter presented?
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MS. ROSEN; Welle Your Honor, I can answer you 
specifically. In this case I believe the Plaintiff applied 
on June IGfh for the hardship license and it was granted on 
July 25th. There is a hearing involved but the hearing is 
not in any way analagous to the hearing that is held under 
Section 2118 which takes an extended length of time due to 
the fact that testimony and evidence is taken at the pre
hearing, so I would say anywhere from three to four weeks 
would probably be adequate time»

I would also like to point out that if an indivi
dual drives for a living •— 1 see my time has expired. I 
have

MR. CHIEF JUSTICE BURGER: That is your warning
notice.

MS. ROSEN: Okay. If an individual drives for a 
living, he is automatically, if he requests a hearing he is 
given a license to drive pending the outcome of that hearing.

So there are special protections for individuals 
who make their living through the use of driving. However, 
those particular protections were not involved in this case 
because the plaintiff here did not request a hearing.

In summation, I v*ou,ld like to assert that we believe 
that the hearing which is given on each of the underlying 
traffic convictions is more than sufficient to satisfy the 
due process requirements of a hearing prior to suspension or
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revocation and that a further hearingr independent hearing

by the Secretary of State’s Office should not be required and 
we would ask that the decision of the three-judge court be

reversed.

Thank you.

MR. CHIEF JUSTICE BURGER: Thank you.

Counsel,, I think we’ll not ask you to fragment 

your argument by beginning tonight; if you'll be prepared to 

begin the first thing in the morning.

[Whereuponf at 2:5? o'clock p.m., the Honorable 

Court was adjounred until the following morning 

at 10:00 o'clock a.m.]
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n g s
MR. CHIEF JUSTICE BURGER: We will resume arguments 

in Dixon against Love.
Mr. Latturner.
ORAL ARGUMENT OF JAMES O. LATTURNER, ESQ.

ON BEHALF OF APPELLEE
MR. LATTUENER: Good morning.
Mr. Chief Justice and may it please the Court:
In order to fully and adequately understand the 

Secretary of State’s action in this case, it is necessary for 
a full consideration of the entire statutory and regulatory 
scheme set up by the State of Illinois and under which the 
Secretary of State acts.

Illinois provides two basic statutory sections 
regarding the revocation of driver’s licenses. They are 
found in the Illinois Motor Vehicle Code? the first, Section 

6205 and the second, Section 6205.
The Secretary acted under Section 6206, which pro

vides for the discretionary revocation or suspension of 
driver’s licenses. For comparison, I would first like to 
consider Section 6205.

Section 6205 is clearly headed "Mandatory revoca
tion of Driver’s License," and provides that the Secretary of 
State shall forthwith revoke a driver’s license upon receiving
the report of a conviction of various traffic crimes such as
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drunken driving, three instances of reckless driving and 

various others.

Not only is his action mandatory but at the end of 

the traffic court proceedings where these convictions take 

place, the licensee must surrender his driver's license to 

the clerk or the judge of that court.

The clerk or judge in turn forwards the license 

to the Secretary, who now needs to stamp it revoked. The 

Secretary of State must revoke it. He has no discretion to 

take any other action on that license.

In stark contrast to this mandatory revocation 

provision, we have Section 6206. This is the provision 

which the Secretary of State acted under in the present case.

This is clearly headed, "Discretionary authority 

to suspend or revoke licenses.K It gives the Secretary of 

State the authority to revoke licenses upon the happening 

of the extermination that certain events have happened.

In this particular case, Mr. Love's license was 

revoked, as stated in the notice, because his driving record 

indicated a disrespect for the traffic laws.

Other discretionary revocation under Section 6206 

even include non-feloniously violating any provision of the 

Motor Vehicle Code.

QUESTION: Well, it was a little more specific than

that, wasn't it? Didn't it have something in it about three
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moving violations? Isn't that supporting data?

MR, LATTURNER: No# Your Honor# he was notified# 

"This action has been taken as a result of your having been 

repeatedly convicted of offenses against laws and ordinances 

regulating the movement of traffic to a degree which indicates 

disrespect for the traffic laws,"

QUESTION: Your answer to the question# then# 

should have been yes.

MR. LATTURNER: No.

QUESTION: Because it is supported by repeated 

convictions#not just soma vague manifestation of disrespect.

MR. XjATTURNER: But they have to make the deter" 

mination of disrespect and again# comparison —

QUESTION: Nell# do you suggest that does not?

The three moving violations and convictions therefore does 

not support a conclusion of disrespect for traffic laws?

MR. LATTURNER: As a matter of fact, Your Honor#
'

; --.i

under the statutory scheme# the commercial driver is allowed 

five convictions prior to the time his commercial license 

is revoked. Mr. Love is a commercial driver# as the Secre

tary of State well knew# since his driver classification is 

on the abstract of records.

In this case# his commercial license would not be 

revoked. It# in fact# was# without any prior hearing.
QUESTION: Now# while I have you interrupted for
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the moment, the counsel for the state told us yesterday, X 
thought, and 1 would like to clarify this, that upon receipt 
of that notice of determination and upon the termination,
there is a provision for a prompt hearing of some kind on a 
hardship basis» Can you clarify that a little bit and tell
us about it?

MR. LATTURNER: Yes, there is no provision whatso
ever for a prompt hearing. You can apply for a hardship 
license. You also can apply for a full post-revocation under 
Section 2118 of the Code. The hardship procedure is apart 
from the 2118 proceeding.

You have to apply in writing and by the way, I 
should add first, on the notice given to the licensee that 
his license is revoked, in big letters at the bottom of it 
is, "Your license must be surrendered immediately."

The entire notice has been reproduced in the form 
that it is.

The license is then surrendered, an effective 
revocation in itself.

QUESTIONS Where is the notice?
MR. LATTUENER: Pardon?
QUESTION: Where is the notice?
MR. LATTURNER: The notice is at page 13 of the

Appendis:.
The licensee may then file a written request for a
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hearing under Section 2110,

The Secretary of State does not have to respond to 

that request for 20 days. They have 20 days to respond to it. 

When the3? respond to it, the response is to set a data 
further into the future5 beyond the 20 days there is no 
statutory provision for that. It is supposed to be within a 

reasonable time.

After the hearing is set,, it is held. There is 

then the time for decision. During this entire process, the 

license is revoked. The revocation is not stayed pending 

this hearing.

As we have indicated again in the abstract, our 

experiences on administrative proceedings before the Secre

tary of State regarding driver’s licenses, the process from 
the time of request to the time of decision runs anywhere 

from three and a half months to over nine months.

During this time, the license is revoked. There 

is no prompt hearing. There is nothing that can be done 

prior to the effective date? of the revocation to save the 

license.

QUESTIONS Is that part of what was described as 

the hardship, to get a temporary hardship license?

MR. LATTURNER: Yes. The hardship license is a

part of the 2118 hearing. We got a special one in this case 

because after filing the action, the action of the revocation
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was stayed pending a hearing on hardship which the district 

court ordered separate and apart of regular 2118 hesaring.

It took them a month and a half to make that 

decision — from J«ne 10th to July 25th.

Going back again to the statutory scheme under 

Section 6206, which as I have indicated is purely discre

ti on ay , the rules which the Secretary of State has promul

gated reinforce this opinion. Rule 6206 clearly states that 

the Secretary is authorised to take action or he may decline 

to act, in contrast to Section 6205, where he must act.

Here he has the discretion, even if grounds exist 

for some reason not to act. The statute, Section 6206, 

further provides that if he chooses to act, even if a penalty 

of revocation is authorised, he may substitute an order of 

suspension instead so again, rather than the definite penalty 

that must be imposed, he has the discretion lower if he 

wishes.

The Secretary of State has argued that despite this 

admitted discretion, they avoid all discretionary decisions 

by the adoption of a point system but the point system also 

must be viewed in accordance with the statutory and regula

tory system within Illinois.

The point system is provided for under Section

6-204 of the Illinois Motor Vehicle Code, where they talk 
about trc-ffic violations and that section refers to findings
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of guilty on traffic violations as evidence relating to un

fitness to safely operate motor vehicle.

The rule which the Secretary of State has promul

gated — Section 6-204, which includes the point system, 

specifically provides that he shall promulgate a point system 

as a standard in determining whether to suspend or revoke 

1 icenses and further, that point system shall act as a stan

dard for the Secretary in determining whether such person 

has due respect for the traffic laws.

Thus we find that the point system is not conclu

sive. It is merely evidence. It is merely a starting point, 

a guide. The Secretary of State claims that is the only 

thing they consider.

That is true, because they will not allow the 

licensee to make any presentation of other evidence. That is 

not an excuse. That is actually a statement of the problem.

What we need when the Secretary of State is consi
dering some evidence, the traffic record, the right of the

other person to the proceeding, the licensee, to be allowed 

to present what evidence he has in order that there may be a 

weighing-in of all the evidence. There is no possibility 

whatsoever for the licensee to make any presentation prior to 

the effective date of the action.

They claim that there is a prior hearing in traffic 

court. Again, looking at the statutory scheme, the decision
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that is made in traffic court under Section 6-206 is not 
conclusive. Remember, the decision made in traffic court 
under Section 6-205, a separata section, i3 conclusive. The 
license is surrendered in the traffic court.

Under Section 6-206, however, it is clearly contem
plated that the Secretary of State has other decisions to 
snake, decisions which are not determined by the traffic court 
judge.

First, the Secretary of State has to decide whether 
or not grounds do exist. As the district court found, he has 
to make an affirmative determination that, in fact, there is 
disrespect for the law.

The traffic court only decides single convictions. 
QUESTIOH; Suppose the State of Illinois got to the 

statute that said that after convictions for moving violations, 
your license is revoked?

MR. LATTURNER; If they put that into the Section
6-205 scheme, that would be an entirely different case and I
think that with the surrender of the license in traffic court 
that it would meet due process. Otherwise, lower court cases,
if the Secretary acts, there would have to be a. hearing on
clerical error.

We are not challenging 6-205. We are challenging
6-206. They are very different and the difference points up. 
the due process problems.
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QUESTIONS Mr. Latturner, does the point system 

set out any written regulation that the Secretary has promul 

gated under the statute?

MR. LATTURNER: Yes, it is.

QUESTION: And where does that appear?

MR. LATTURNER: The point system itself is set 

forth under Section 6-204e which is not reproduced in the 

Appendix., It was attached to the Secretary’s motion to dis

miss in the trial court and it would he found in the record 

as —

QUESTION: It is not in any of the documents sub

mitted to the Court?

MR. LATTURNER: The full point system is not in

any of the

QUESTION: There was some reference yesterday to 

the reply brief but I didn’t quite find that.

MR. LATTURNER: In the reply brief they sat forth 

some of the preliminary regulations that' it’s to be a stan

dard;. to be used as a standard in determining unfitness.

That would — I arn not sure what page in the reply brief it
f ”

is on.

QUESTION: I can’t seem to find it.
MR. LATTURNER: It would be in there.

Pardon? Page 3 of the reply brief. It does not 

have the full point system.
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The second decision that the Secretary of State 

has to make under Section 6-206 is whether to take any action 
at all, even if grounds exist and thirdly, if he decides to 
take action, what particular action he should take.

This Court has recognised as recently as last weak 
in Cod versus Velger, that using the example of a parole, 
that there are two separate considerations.

First, whether the parolee in fact committed the 
violation with which ha is charged and second, if he did 
commit the act, whether under the circumstances his parole 
should be revoked and as this Court pointed out, even if it 
is admitted that he did the act, it is still required to give 
him a hearing on what action should be taken and this is the 
same type o£ situation that, we have in the case at Bar.

QUESTION: In what state did Cod against Velger 
require that?

MR. LATTURNER; Prior --- In the case at Bar,
Mr. Love's driver's license was revoked. It is the harshest 
penalty that could be imposed by the Secretary of State, The
actions of Mr. Love which triggered the Secretary's revoca
tion were minimal, within, the statutory scheme.

Mr. Stevens asked yesterday how many points he had 
accumulated? For all of the traffic violations contetined on 
Mr. Love5s record, his total number of points is 71.

Under the statutory scheme, 71 points would 'warrant
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a suspension of up to six months.
QUESTION: That is, under the regulations scheme.
MR. LATTURNER: Yes.
QUESTION: That is not in the statute, is it?
MR. LATTURNER: No, that is under the regulations. 
QUESTION: Forty-five to seventy-four says suspen

sion up to three months.
MR. LATTURNER: Forty-five to seventy-four is a 

suspension up to three months. In fact, his last three vio
lations were 49 points. He had 22 points from prior viola
tions for the total of 71.

So if they are using the points as a guide, there 
should have been a suspension of no more than six months, 
instead of a revocation.

QUESTION s Three months.
MR. LATTURNER: Three months. Pardon me.
Justice Stevens also inquired yesterday as to

whether or not it would be possible for a licensee to deter
mine the number of points that had been charged against him
and the answer to that is also no.-

In Illinois, you can write the Secretary of State
and for a $2 fee you can get your abstract of record.

Mr. Love's abstract of record is reproduced at
page 10 of the Appendix. It lists all of the violations. It 

lists any other actions that have been taken. It lists the
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type of license, et cetera.

It does not list the number of points that have 

been charged against him. In order to figure the number of 

points, you have to acquire their entire records as to how 

many points are given for each violation.

It cannot be done by writing the Secretary of State.

The Secretary of State also attempts to justify 

summary action on the basis of an emergency and we submit 

that an emergency — yes, sir?

QUESTIONi Mr. Latturner? before you get into that, 

you say the number of points that your client had was 71.

How do we know that from the record?

MR. LATTURNER: You do not. You would have to take 

the violations indicated upon the record in the Appendix and 

go through the voluminous regulations which are attached to

the Secretary9s motion to dismiss and figure it out.
They have not been computed within the record.

QUESTION: You have just given us your computation 

of v?hat you think they are, right?

MR. LATTURNER: That is correct.

An emergency situation which would justify suspen

sion of due process rights does not exist in the case at Bar.

As this Court has previously indicated, in order to have an 
emergency justifying such summary action , it must be justi

fied and necessary in the particular instance. The - only
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emergency claimed by the Secretary in this action is to 
remove unsafe drivers from the highway. That does not apply

in the particular instance because, as the Secretary also

admits, they cannot properly revoke Mr. Love's commercial

license. Thus, he would be allowed to return to the highway

for the major part of his driving life. That is because

Section {C)(2) of the statute in question here allows the

commercial driver five violations prior to suspension or

revocation.

QUESTION; Mr. Latturner, looking at that record 

at page 10, is that a list of eight arrests for traffic vio

lations?

MR. LATTURNER; It lists eight tickets. Two out 

of the six do not pertain or are not chargeable against 
suspension or revocation of a license. The first one —

QUESTION: What significance has the heading,

"Date of arrest"?

MR. LATTURNER; It means he was giving a ticket. 

For example, the first —

QUESTION; Giving a ticket and not arresting?

MR. LATTURNER: Pardon?

QUESTION; Not arrested.

MR. LATTURNER; No. There are some violations

which apply towards potential suspensions or revocations.

There are some violations that do not apply towards
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suspensions or revocations.

QUESTION: Like a parking ticket or something?
MR. LATTURNER: Yes, as a matter of fact, the first 

one, for example, driving without a taillight on.
QUESTION: Why would they have date of arrest?
MR. LATTURNER: A ticket is determined to be an 

arrest. That is all that it means.
QUESTION: Even a parking ticket?
MR. LATTURNER: They do not list parking tickets. 

QUESTION: No, is a parking ticket considered an
v

arrest in Illinois?

Generally an arrest is something considered differ

ent and more grave than a citation or just givincr him a 

ticket, to be a parking ticket.

MR. LATTURNER: T don't know if I can answer your 

question definitively. As a practical matter on the record,

they do not include parking tickets. They do include all 

other tickets, whether or not they cto to a suspension.

otterTTON: All other so-called "movinor violations?"

MR. LATTURNER: Yes. ^nd as I say, the first one 

is for drivina without a taillight. This has no bearing on 

suspension or revocation.

QUESTION: Can you give us any idea what the others

are?

MR. LATTURNER: You mean the six that he war
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charged with?
QUESTION: well, I see eioht.
MR. LATTURNER: TTell, no, see, the first one,

Justice Brennan, is driving without a taillight, for the 
purposes of the suspension or the revocation.

nuEBTXON: Yes, what about the second one?
MR. LATTURNER: That does not count.
OUEETION: what is the second one?
MR. LATTURNER: The second one I think is an 

inproper turn.
QUESTION: The third?
MR. LATTURNER: The third one, I believe is another 

improper turn.
QUESTION: How can you tell by looking at this on

pace 10?
mr. LATTURNER: You can't tell, you have to go back 

to the section which I have done prior to this and I am now
irelying on my memory.

The first two were improper turns, T think. One 
is a left-hand. I am not quite sure what the other one is.

The third one, if you are lookiua at description 
of action, the 104901, is a speeding ticket.

QUESTION. You skipped the third one.
MR. LATTURNER: No, both the 202 and the 218 are

both improper turns
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QUESTION: Then what is the 103, then, the very

first one?

MR. LATTURNER: The 103, as T indicated, was the -- 

QUESTION: The tail licrht and the two improper

turns.

MR. LATTURNER: Ricrht, and then speeding —• 

QUESTION: So now we are at the fourth one.

MR. LATTURNER: The fourth one — the action taken 

there is the initial suspension in 1970. That was not a 

ticket. That just indicates the action of the Secretary of 

State.

The fourth item, I believe, is the termination of 

suspension which, again, appears on the record.

The fourth item is drivina while suspended, which 

resulted in the next item, which is the second suspension.

The following item is the termination of that sus
pension.

Again, under description of action, if we are now 

down to the line of 1060103, the following three are speeding 

tickets and those are the three that triggered this action.

The last item, the 6206A3 is the notation of the 

revocation that was entered in the case at Bar.

QUESTION; Mr. Latturner, i^hat is the "stop in

effect?

MR. LATTURNERs Pardon?
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QUESTIONt The "stop in effect/’ that final column 
over there on the rioht.

ME. LATTURNER: That, I have never understood.
The only emergency that the Secretary of State has 

alleged in the case at Bar is to remove unsafe drivers from 
the road. It does not apply to this situation because they 
cannot remove Mr. Love lecrally from the road for driving as 
a commercial driver.

Secondly, they never charged him with being an 
unsafe driver. They charged him with disrespect for the laws, 
under a statute that authorizes them to charge him with 
either disrespect for the laws or disrespect for the safety 
of other people on the highway. They charged him only with 
disrespect for the traffic laws. Secondly —

QUESTION: Would you rather have had it the other
way?

MR. LATTURNER: Pardon?
QUESTION: Would you rather have had it the other

way?
MR. LATTURNER: I don't think that it would have 

been proper to charge him with that. As you notice, on the 
traffic record there are no accidents listed for Mr. Love.

QUESTION: I thought there was one with a collision 
somewhere — if I can read these hieroglyphics — but maybe 
not. Are you reprover,ting there is no collision at all?
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In in of these?

MR. LATTURNER: My understanding of this record, 

there is no collision on it.

QUESTION: But he had, at least within six months,

three speeding tickets.

MR. LATTURNER: That is correct.

QUESTION: And this is not a hazard, in your

estimation?

MR. LATTURNER: It does not pose an emergency sit

uation which justifies the suspension of the Due Process
*Clause. We are not saying that the State of Illinois cannot 

remove drivers that they determine to be disrespectful or

unsafe from the roads.

What we are saying is that they cannot do that 

until after they have given the licensee the opportunity to 

tell his side of the story.

In fact, at the case at Bar —

QUESTION: Did he object to these speeding tickets

in any way?

MR. LATTURNER: I arn not sure if he appeared in 

court. We do not contest the findings of guilty.

QUESTION: Well, he certainly was given an oppor

tunity to tell his side of the story at the time of the

speeding charges, wasn’t he?

MR. LATTURNER: After the speeding charge itself.
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QUESTION: Yes.
MR. LATTURNER: He was not given the opportunity 

to tell his side of the story to the Secretary of State when 
the Secretary of state took -—

QUESTION: Well, his side would have been, "Yes, I 

was speedinq." Presumably he does admit he was speedinq 
because he didn’t go in there and defend and he was convicted. 
"Yes, I was speeding, but I am not disrespectful of the law*

Is that it?
MR. LATTURNER: I think he would point out that, 

except for the two groupings of tickets of three each, that 
there are no other violations which would lead to the accu
mulation of points on his record.

To a large extent, this entire procedure is not 
how many tickets you get but how you group them. In the 
seven-year period, it is possible for another driver to have
been found guilty of 14 speeding violations and as long as 
he never put any three of them within a 12-month period,
his license would never be revoked or sxispended.

QUESTION: Well, that is a matter of drawing lines 
and, as we all know, that is what legislation is and surely, 
while, if you come close to the lines on every side, you can 
show pretty extreme difference, there certainly is a quali
tative difference, isn’t there, between a person who violates 
a speed limit three times over a six-year period as
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contrasts*3! with one who violates a speed limit three times 

over a six-months period.

MR. LATTURNER: But if we are comparing —

QUESTION: Or is it reasonable to think so?

MR. LATTURNER: Well, you can compare this in many 

ways. If you have three tickets in 365 days, you get sus

pended. If you have four tickets in 368 days, you do not 

get suspended„

QUESTION: Well, if they are spaced two chrono-
;'j -v ;;

logical days — two adjacent days and then three the ensuing
f!

year.
.1:5ir;
■\\ MR. LATTURNER: The basic purpose for the hearing

in the facts of this case, with Mr. Love, they revoked his 

entire license, yet he is allowed, under the statute, five 

V! violations before his commercial license is revoked«
:U . • '

QUESTION: Well, are you arguing that it was a mis
take under Illinois law to revoke his license or are you

attacking the constitutionality of the law?

MR. LATTURNER: We are attacking —

QUESTION: Now, apparently, under your submission, 

it was a somewhat improper or erroneous application of the 

Illinois law in this case, but that is a matter of Illinois 

law. I thought you were attacking the statute as a matter of 

the United States Constitution.

MR, LATTURNER: That is right. One of the purposes
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of due process is to allow licensees such as in the case at 

Bar, to make presentations to point out that the policy is 

being improperly applied to the facts of this ease. He 

has to come forward with the fact that he is a commercial

driver, that he has a commercial license.
\

It requires giving him the opportunity to make a 

presentation.

QUESTION; Did he do that in this case?

MR. LATTURNER: He had no opportunity to, prior 

to the effective date.

QUESTION; No, afterwards, did he do it?

MR. LATTURNER: Yes.

QUESTION; Then, after he showed hq was a commer

cial driver, he was allowed to keep his license.

MR. LATTUKNER: They gave him a hardship license.

QUESTION; To drive his commercial —■

MR. LATTURNER: And finally, they gave him his 

full license back by order of the court below.

We would also have argued that under the facts, if 

we would have had a prior hearing, that the facts of this 

case would not justify the ultimate penalty here of revocation. 

At the very most —

QUESTION: Well, is it your submission that the 

full due process hearing must take place?

MR. LATTURNER: Oh, certainly not.
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QUESTIONi Well, then, what standard do you think 
the state must satisfy before suspension?

MR» LATTURNER: At a minimum, they have to give 
him an adequate notice, which apprises him concretely of what 
he has been charged with and what his rights are. He should 
then have the opportunity to make an oral presentation to an 
agent of the Secretary of State which could be on an informal 
basis.

QUESTION; So you don't think that there is any 
way a state could say that on the undisputed information we 
have, probable cause to revoke has been established?

MR. LATTURNER; Under the Illinois statutory scheme,
no.

QUESTION; Well, you agree then, that the state 
need establish no more at the initial revocation than the 
possibility or the probability of a violation?

MR„ LATTURNER; I think they have to have some 
grounds to act which they notify him of but they have to 
gives him the opportunity —•

QUESTION; Well, what standard must they satisfy? 
Under Sell against Bursen and related cases, it is just, at 
the most, probable cause, isn't it?

MR. LATTURNER; At the most, they could notify him 
that your record shows so many tickets and give him the right 
to make any type of presentation that he wants or an informal
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hearing and act after that.

What we are asking for is the opportunity for him 

to talk to an agent of the Secretary of State prior to the 

effective date»

QUESTION: Even if any rational person would con

clude that there is probable cause for suspension based on a 

series of undisputed conditions.

MR. LATTURNER: There may be probable cause for 

some action. There is the right to determine what action 

should be taken.

I should note in connection with that, that numer

ous states have developed a system which goes a little bit 

beyond the minimum that I have just Indicated, which is 

probably the most practical method of handling it.

Send out the notice, advise them of their rights, 

what the basis of the decision is, and if they request a 

hearing, then they would stay the effective date of the revo~ 

cation till the hearing is held.

The state can schedule it as quickly as they wish,

On a practical level, I think that, would be the 

most appropriate scheme but we are not asking for the full 

evidentiary hearing.

QUESTION: May I ask you just one question? Your 

time is up, but I would like to see what your response is.

The three admitted violations for speeding and
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other things are in the nature in this setting of findings 
of fact, are they not* which are not challenged here.

MR. LATTURNER: We are not challenging the con
victions. That is correct.

QUESTIONs Now* is not the action of the Secretary 
of F te saying that the license is cancelled under the point 
system pursuant to the regulations in the nature of a conclu
sion of law from the admitted, undisputed findings of fact 
that he has three convictions plus some other violations?

MR. LATTURNER: No, the point system is merely 
evidence. It is merely a start.

QUESTION: Well, is it or is it not in the nature 
of a conclusion of lav??

MR. LATTURNER: No, he must make the determination 
of disrespect. It is the starting point for it but it is 
evidence that is clear from the entire regulatory scope.

QUESTION: .May I ask you a question, too,
Mr. Latturner? Is it your view, jvist focusing on this pro
bable cause for a moment, that if the conclusion of law is 
that the license should be revoked, that as a matter of 
Illinois law, the three findings of fact do not, as a matter 
of law, establish probable cause for that conclusion?

Because with this driver, three violations would 
ndt justify the revocation.

MR. LATTURNER: That is correct
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QUESTION; So that on the undisputed facts, there 

was no probable cause.
MR. LATTURNER: There was no probable cause for 

the revocation of the commercial license.
QUESTION; Which is the action that was taken.
MR. LATTURNER: That is right. The license was

revoked. That is why we need some type of prior hearing 
which, in the case at Bar, could be an informal conference 
to make this known.

QUESTION; Mr. Latturner, what would happen if he 
he- had five convictions?

MR. LATTURNER; If he would have had five convic
tions?

QUESTION; Yes, sir.
MR. LATTURNER; Ke would have received a notice 

similar to what he did.
QUESTION; Would you still be objecting?
MR. LATTURNER: We would fee objecting. We would 

have asked for a hearing on the revocation.
Our preference here is to work through the adminis

trative system. That is what we are here today for, not to 
ba presenting this to a court but to have the opportunity to 
make the presentation to the administrative officer.

Obviously, some cases are going to be lost before 
the administrative agency, but others will be won. What we
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need is the right to go through the administrative proceeding 

We do not have that prior to the effective date of the action 

here»

QUESTIONj What if Illinois had provided that upon 

any conviction for speeding, there is a mandatory revocation 

of your driver’s license for 30 days?

MR. LATTURNER: That is Section 6205.

QUESTION: You would not have any constitutional 

objection to that, would you?

MR. LATTURNER; We are not contesting the consti

tutionality of that.

QUESTION: If, upon conviction, you would face 

having vour license revoked for 30 days.

MR. LATTURNER; You would go to the driver’s licen

se judge in the traffic court. That is what they do in 

Section 6205 cases. It ia very different from the discre

tionary procedure here. Thank you.

MR. CHIEF JUSTICE BURGER; Do you have anything 

further, Counsel?

REBUTTAL ARGUMENT OF MS. PATRICIA ROSEN

MS. ROSEN; Just a point, Your Honor.

Mr. Chief Justice and may it pleas® the Courts

I would like to point out to the Court that repro

duced in the Appellant's brief in the Appendix at page B4 is 

a section which Counsel was discussing with the Court about
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revoking the license of the commercial driver and, in fact, 
this section —

QUESTIONS Page B4?

MS. ROSEN: B4, that is correct, Your Honor.
This section does provide that, in order to revoke 

the license of a commercial driver in his occupation, he must 
have been convicted of five moving violations, at least two 
of which occurred while operating a commercial vehicle in 
connection with his regular occupation.

However, the statute goes on to provide further 
that he must either submit an affidavit in writing to the 
.Secretary of State, informing the Secretary of State the 
number of offenses committed while driving a commercial 
vehicle in connection with his regular occupation of, in the 
alternative, he must request a hearing under Section 2118.

If he does neither one of those things, the statute 
goes on to provide that the Secretary may revoke or suspend

\the license of such person to drive any vehicle if he does 
neither one of those things.

So he could either submit an affidavit or request 
a hearing and the Plaintiff in the instant case did neither 
one of those things.

QUESTION: If ha requests a hearing, the license
is not revoked, meanwhile?

MS. ROSEN: That is correct. The Secretary of



51

State will send such a driver a license to drive a commercial 
vehicle in his occupation, pending the outcome of the admin
istrative hearing.

QUESTIONs If he requests a hearing.
MS. ROSEN: That is correct.
QUESTION: If he submits the affidavit — /
MS. ROSEN: Same effect.
QUESTION: And did he have a chance to submit the 

affidavit in this case?
MS. ROSEN: He certainly — or request a hearing, 

and he did neither one of those things.
QUESTION: Because he had a notice that said, "Wa

are about to suspend vour license"?
MS. ROSEN: That is correct. He was notified by 

letter that they were about to suspend his license and in
stead of submitting an affidavit or requesting a hearing 
under 2118, he filed an action in district court seeking an 
injunction.

QUESTION: Well, of course, the notice did not tell 
him what he could do.

MS. ROSEN: The notice of revocation on the back 
does say you are entitled to a hearing under Section 2118,
but he did not request one.,

QUESTION: Well, do we have any evidence in this 
case whether those three speeding violations occurred while
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he was driving his commercial vehicle?
MS. ROSEN; No, there is no such evidence. The 

speeding violations were ~
QUESTION; And if he had filed an affidavit that

all three were while driving his commercial vehicle, then he
\

would have to get this temporary license, is that right?
MS. ROSEN; Right.
QUESTION; Because it takes five —*
MS. ROSEN; Right.
QUESTION; — commercial speeding violations.
MS. ROSEN; That is correct. And after the revo

cation which Counsel was talking about, the license was 
revoked not because — it was because of the three speeding 
tickets,, but that was the basis for the third suspension and 
because he was suspended three times

QUESTION; Well, I gather the system operates,
then, as if — where there are only three there is a pre
sumption, unless he rebuts it by affidavit, that all occurred
while he was driving a non-commercial vehicle.

MS. ROSEN; That is correct, since the Secretary 
of State, although he knows that the driver has a D license, 
that is, a license to drive a commercial vehicle, he has no
knowledge as to how many —

QUESTION; So yon are saying, then, I take it, that 
insofar as the commercial aspect of this case is concerned,
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the law does provide at least an informal mechanism by which 

the driver may correct any misapprehension of the Secretary 

prior to his license ever being revoked.

MIS. ROSEN: That is absolutely correct. There are 

special protections for individuals who drive commercial 

vehicles in an occupation.

QUESTION: Well, in this case, all he got was this 

revocation. Am I right?

MS. ROSEN: He was notified that his license was 

to be revoked, Your Honor, that is correct. And he was also 

notified -~

QUESTION: Well, no, just, is there anything in 

the record other than this revocation slip? Is there any- 

thing else in the record?

MS. ROSEN: I don't understand the question, Your

Honor.

QUESTION: You said that before his license was 

revoked, he was given the opportunity to do sc. Is that
correct?

MS. ROSEN: Your Honor, what I said was, at the 

time his license is revoked, not before, but at the time he 

knows hia license ~~ he got notification first of all before 

his license was revoked that it was going to be revoked on 

the 27th of March.

QUESTION: Yes. Where is that in the record?
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MS. ROSEN: That appears in the opinion of the 

district court» They note that on March 27th he was noti
fied that one more conviction would result in the loss of 
his driving privileges and on March 31st, the same year, he 
was convicted.

So he knew prior to the conviction that if he had 
one more conviction he was going to lose his license. He 
could have at that time contaced the Secretary of State * s 
Office and said, X have a pending traffic ticket. I am 
afraid I am going to lose my license. What should X do if 
X am convicted?

QUESTION: And he was not sent a letter by the 
Secretary of State telling him that.

MS. ROSEN: He was sent a letter by the Secretary 
of State informing him that one further conviction would 
result in the loss of his driving privileges.

QUESTION: And that letter is in the record.
MS, ROSEN: Your Honor, that appears in the opinion 

of the district court.
QUESTION: Is it in the record?
MS. ROSEN: I am sure it is, Your Honor, but I 

ean9t cite you to a particular page in the record at which 
the letter appears. The district court does refer to it in 
their statement of facts?on page A2 of the Appellant8s brief 
the district court states specifically, "On March 27th, 1975 -



this is in the second full paragraph near the bottom —
"Plaintiff was notified by letter that a further conviction 

would result in loss of his driving privileges."

The third citation had been issued to the Plaintiff 

on February 12th, 1975 and his subsequent conviction occurred 

on March 31st, 1975.

So in between his third and final speeding ticket 

and his conviction, he was notified by letter from the 

Secretary of State5s Office, if he was convicted one more 

time, he was ---

QUESTION: Is the entire record filed here?

MS. ROSEN: Yes, Your Honor, it is.

Thank you.

MR. CHIEF JUSTICE BURGER: Thank you, Counsel.

The case is submitted.

[Whereupon, at 10:46 o’clock a.m., the case was

submitted.]




