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MR, CHIEF JUSTICE BURGER: We will hear arguments
next in 1262, United States against County of Fresno and
County of Tuolumne.

Myr. Shapiro, I think you may proceed when you are

ready.
ORAi ARGUHEHT OF HOWARD E. SHAPIRO, ESQ.,
Oﬁ_BEHALF OFlﬁﬂE APPELLANTS
MR, SHAPIRO: Mr; Chief Justice, may it please the
Courts |

Thgse cases are here on direct appeal by the United
States and individual Forest Service employees from two
decisions of the California Court of Appeals for thé FPifth
District.

The sole question is whether a California tax on
possessor interxests i; improvenents on tax-exempt land may
constitutionally be applied to the occupancy of ggﬁernmant—
owned housing by_employees of the United States Forest Service,

The amounts involved in these tax assessments ave
relatively smalil, The principle could be éuitm far-reaching,
in view of the exteasive amount of housing which is supplied
by the United States to employees, not only of the Forxest
Service buk alsg of varicus branches of the Department of
Interior and, mest impo::antly, of the military.

QUESTION: . | Let me put this to vou, at the outset,
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Mx. Shapirc. Suppose California -~ and perhaps it does, but
I am not aware of it -~ had a provision in an income tax,
State income tax law or regulation that provided that whenever
an employed person receives housing as part of his or herx
work, the reasonable value of that housing would be added to
the net taxable income of the pexson for California income
tax purposes; would that be a éifferent situation comstitution-
ally from what we have here?

MR. SHAPIRO: Yes, it would, Your Honocr. In these
cases, the housing is not supplied free of charge. The
employee occupies the hcousing, although as a tenant at will,
he pays compensation for it which is deducted from his salary.
Now, he doesn't pay in advance for the housing, he pays for
the hﬁusing he has occupied ' each two-week period. Se that he
is -- this is not, in any sense, compensation to the employee.

QUESTION: But, Mr. Shapiro, could Cdngress declare
this interxest immune from taxation? Could Co#qress do it,
do you think?

MR, SHAPIRO: We believe that Congress could. It
has not done so, because the tax, as we view it, falls directly
on an incident of the employment of a federal employee, and is,
hence, 2 tax on the federal function itself. The Constitution,
therefore, bars the impositicon of a tax under the doctrine of

McCulloch v, Maryland.

QUESTION: Well, do you think the Constitution bars
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it to the extent that Congress could not permit California to
tax it?

MR. SHAPIRO: I believe Congress can waive the

immunity of McCulloch v. Marvland,. And I think it has in some

instances done 80.

For example, in -- with respect to national banks,
there is some limited taxation of national banks. On the
other hand, that statute which permits national bank  taxation

is quite limited, as this Court held in the Firxst Agricultural

credit a few terms back.

| QUESTION: So it's not the same kind of prohibition
as one would find in the -- under the First Amendment, for
exanple?

MR. SHAPIRO: | No, It is within the reach of
Congress.

But Congress has given us some indication that it
does not intend generally to waive the immunity of instrumen-
talities of the United States.

In a somewhaﬁ analogous area, the Buck Act of i942
subjects -- orxr rather provides that certain State sales and
use taxes ﬁéy be imposed in exclusiv;'federal enclavas, and
the exclusivity of those federal enclaves is not a bar to the
imposition of that kind of a tax. However, the same statute,
in Section 107, says;l This statute doés not consent to the

imposition of tax on the -- of taxes, State taxes, on instru-
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mentalities of the United States, or the property of the United
States.

And it‘é really that which is our position here, that
here we are dealing with a tax on a federal function.

QUESTION: What is the tax? Who is the tax levied
on?

MR. SHAPIRO: The tax, fhur Honor, is levied on the

possessory interest that Foxest Service employees have in

governmant-supplied housing, for which they pay =--

QUESTION: So long as they are employees.

MR. SHAPIRO: On the government emplovees.

QUESTION: And it's only for the part of the property
that they use as personal property? |

MR. SHAPIRO: That's the claim, yes, Youxr Honor,

QUESTION: Well, isn’t it true?

MR, SHAPIRO: Well, that is what the States have
contended.

Now, our answer to that -~ that is what the Counties
have contendad. Ouy answer to that is that the possessory

interest of the employee on the residential side cannot be,

e

in fact, separated from the governmental use of this property.

—
i

And this is reflected, we think, in the findings of the trial
court which reviewad the assessments involved.
The two trial courts here, in Fresno County and in

Tuplumne County, found that because of the interrelationship
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between the residential and governmental aspects of the employea's
use and occupancy of this property, they had no possessory
interest within the meaning of California law.

Now, the fact that they made this -- the Court of
Aﬁpeals in this case reversed that, as a matter of California
law. But, of course, we're dealing with the impact on a
federal interest of a State tax. BAnd so the question of what
that impact is is not determined by the State court’s decision.
This is a question of federal law that has to be resolved.

QUESTION: Well, still it -~

QUESTION: Well, we certainly take historical fact
resolutions from the highest court of the State, don‘t we?
Even in that situation.

MR. SHAPIRO: Yes. This is not really a very
hiétorical determination. The real basis for the imposition
of this tax was a California Court decision in 1967, called

McCaslin v. DeKamp.

" QUESTION: Well, I don't mean historical in the
sense of time immemorxial, but just determinations St:rictly of
facts as opposed to law,

MR, SHAPIRO: Yes. Well, the basic facts are not
disputed here, The conclusion from the facts, which fhe
Court of Appeals drew, is; namely, whether this possessoxy
interest for purposes of determining the impact on =-- of the

tax on - federal function is distinct from ==
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QUESTION: Mr. Shapiro, let me try again. What is
the government’'s interest in this?

MR. SHAPIRO: The government's . interest here is in
preventing the imposition of a tax on an incident of federal
emp loyment,

QUESTION: On its employeas.

MR, SHAPIRO: Well, when I say on its ==

QUESTION ¢ The government doesn’t pay a nickel of
this; xight?

MR, SHAPIRQ: No, Your Honor, but that has not been
the test in this Coﬁrt‘s decisions if, in fact, ~=-

QUESTION: That's all, I jusk wéntgd to know if you
were changing the rules,

MR. SHAPIRO: No, no. I think we've staying within
them, Your Honor. Tha ==

QUESTION: Well, I den’t understand, that if they had
a house with four rooms in it, and one of them was used as an
office and the other three were used as a living room, a bath~-
room and a bedrcom, why they couldn't tax the three rooms and
not tax the fourth room?

MR. SHAPIRO: Well, the County of Fresno purported
to do thata Now, they purported, in making their valuation
here, ;ciéquude from the valuation, from the_asseSSment, the
affida.funcﬁion == I°'11 use that term -- and the public area

surrounding the house.



The Couty of Tuolumne did not make that kind of
distinction, they did not exclude the office and public areas,
they simply limited the assessment on the basis of the term
of occupancy.

But, I was about to tell Your Honox that the fact
that the United States does not pay this tax out of its pqcket
is not the test, because this Court's decisions have clearly
indicated --

QUESTION: How do you put that in my last question?
My question was: If the three rooms were used solely for
personal reasons, why that couldn’t be taxed as personal
reasons?

MR. SHAPIRO: Well, as I shall demonstrate when I
go into the facts, Your Honoxr, --

| QUESTION: That's what I'm waiting for.

MR, SHAPIRO: -~ the occupancy of the house.is really
not conveniently divisible into office and --

QUESTION: Why? Becauée of the 24~-hour call?

MR. SHAPIRO: It‘s partly the 24-hour calin It's
pértly the == |

QUESTION: Aren’t you on 24-hour call?

MR. SHAPIRO: I don't live in government housing,
Yéur Honor. o

QUESTION: Yes, but aren’t you on 24-hour call?

MR. SHAPIRO: Well, in the -~
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QUESTION: And you still pay taxes on your home,
don't you?

MR. SHAPIRO: Yes. Well, the distinction --

QUESTION: And vou don’t complain, do you?

MR. SHAPIRO: Not in this Court, Your Honor,

{Laﬁqhter.] 3

QURSTION: I just wanted to see how far you would
go.

[Laughter.]

MR. SHAPIRO: I #think I can illuminate my argument
a little better by going into what facts the two trial courts
found, and these basic facts have not been challenged.

The courts really found that the employees. do not

occupy the housing as private citizens, or use it for their own

—— e

profit. They occupy it as employees of the United States,

and  their right to occupy this housing is to serve the needs

gf the Forest Sexrvice.

The trial courts found that they did not have --

QUESTEON£ Do they have a choice whether or not ©o
live in the housing?

MR. SHAPIRO: Some employees do and some do not.
Certain employees, who are rveguired to look after gpecial
equipment, who are on f;re control duty, or who serve the
public during cerxtain séascns, must live in the government~

supplied housing. They are required to occupy it.
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QUESTION: So there is a distinction between those
enployees and thosg.who could have a cheoica to live elsewhere?

MR. SHAPIRO: No. Therg’s a reason-- there is a
péxnissive category. However, ﬁﬁ!ForeétLService requires that
all of its housing be occupied in order to have people on the
forest grounds, so that it will assign employees to that
housing. Now, emplovees of certain categories can refuse, but
someone is going to be assigned to occupy that housing., So
that -- |

QUESTION: And all the employees pay scomething for the
housing, don‘t they?

MR. SHAPIRO; Alllpaya All are required toc pay.

QUESTION: Even those who are sent there and have
no choice to ~- have no option to refuse?

MR, SHAPIRO: That's right. That is correct. They
all pay for the right to use the housing,

QUESTION: Well, let me understand this, Mr. Shapirc.
At least as to the forest Sexrvice people, every occupany,
whether he was cne that had a choice to live somewhere else orxr
not, evexry coccupant in effect is required to 1ive where he is?

MR. SHAPIRO: In effect he is required to live therg,
and that brings.us to the burdens of occupanty, which are
common to all the employees who 1;i.v§ inthe houses, whether the
housaes are required occupancy in the technical sense or

permissive occupancy. In a sense, they are all required to
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live in them.

QUESTION: Mr. Shapi-_ro, may I ask a question about
the computation of the tax? As I understand it, the remtal
actually paid may be less than the real rental value of the
premises. In sum,

MR. SHAPIRO: Well, the formula for determining the
rental actually paid is supposed to be on a comparsble basis,
comparable to the nearest established community. And this is
reduced by two factors: One, ==

QUESTION: Excuse me, let me -~ I don't mean -~ I'm
not so much interested in how you compute the rental as how you
compute the tax.

MR, SHAPIRO: Right.

QUESTION: As I undexstand it, the tax is computed
by capitalizing the economic rental value of the premises,
basically; is that xight?

MR, SHAPIRO: That's how the -~

QUESTION: And if that is correct, am I alse correct
in believing that the tax would have been the same whether the
rent was less, the same as, or greater than the fair market
value?

MR. SHAPIRD: That is correct, Your Honor. Thaﬁ is
correct.

I should point out that the County of Fresno made an

express effort to reduce the -- I did point it out, I think --
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to reduce the tax for this office function; the County of
Tuoclumne did not.
Going into the nature of this occupancy, the first
point is that the employeés havé .mo fixed right of occupancy
or any lease or term of possession. Their possession can be

terminated temporarily or permanently at any time the needs of

the Service require this. Their right of privacy is sharxply
—

diminished. Forxest Service personnel on Forest Service
G___~_-

business can enter the houses at any time. In fact, there is
a common key system. The District Ranger, for example, can
walk into a house &o inspect it. The District Fire Control
Officer can walk into it if it has a radio that is intended to
be on 24~hour monitor sexrvice.

The result is that the employee has neither a full
right of privacy, as someone in private housing would have;
his housing is solely for gavernment-ﬁurpases. The occupany

has no right to a fixed term.

QUESTION: In the City of Muskegon case, the person

just had a perxmit rather than a lease, didn't they, and this
v e,
Court said it was still taxable?
MR. SHAPIRO: Yes. Muskegon, I think, illustrates
the distinction we're making here. In Muskegon, someone had a
right -~ a private party had a right to use government property

in the conduct of a commercial business.

And in the Muskegon case, the Court expressly



reserved the question of what would happen if you were dealing

with a sexvant cor agent of the government,

Now, where the legal incident falls on a servant or
agent of the government, the legal incidence of the tax falls
on the servant or agent, the Court has held that the tax is

unconstitutional. That's illustrated in Kern~Limerick v.

Scurlock.
QUESTION: You're not saying that as a general

proposition, are you? So broadly as to sweep in State income

taxes under it.
‘_""—-—-

MR, SHAPIRO: Oh, no, noc.

QUESTION: Just in this context?

MR. SHAPIRO: In this context. When I say that the
legal incidence falls on a federal function, I'm talking about
the -- I mean a federal function, not on a federal -- someone
who is a federal employee, for example. The Courts have long
passed the taxability of federal income,

QUESTION: Mr. Shapireo, identify that federal function,

and indicate in what respect it is impaired or hindexed by

this tax.

MR. SHAPIRO: All right. The federal function, Your
Honor, here is the federal function for which occupancy of the
housing is made available, the guardianship of the national
forests ~-

QUESTION: Right.
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MR, SHAPIRQ: -- and the sexvice tc the public
within the national forests.

QUESTION: And in what way is that handicapped or
interxfered with by the tax?

MR, SHAPIRO: Well, the tax can only have a relatively
remote effect on the -~ in this case -- on the carrying out of
that function. We have argued below that it affected employee

morale, that it could lead to resistance to assignments because:
hw- r—

of the imposition of the tax, since one would have tc accept

this less convenient housing.

—

QUESTION: Is there any evidence or finding of
interference with the operation of the prcoccess there?

MR. SHAPIRO: No, there is not, Your Honor.

And our major contention ~~ there is not such evidence
or finding.

Our major contention does not turn on that. Our real
argunént on that aspeck of the case is that if the tax, the

leggl incidence e tax is in fact on the federal function,

then the Court does not inquire as to whether there is any
additional buxden or interference.

For example, ~-

QUESTION: And the federal function is sleeping and
eating?

MR. SHAPIRO: Parxt of it indeed is, Your Honor, in

order to keep these pecple on those premises for the period of



time that's necessaxy.

QUESTION: And if they lived in a pxivate home, they
would pay all of these taxes?

MR. SHAPIRO: Yes, Your Honor. And they weould have
the greater right of privacy, which is attendant on the
occupation of a private home,

QUESTION : And, Mr. Shapiro, if they Qere not livincg
on government-owned land but were renting'gn eqﬁivalent apart-
ment on private-owned land, at exackly the same rent, they
would not pay the tax, would they?

MR. SHAPIRO: If they were renting ==

QUESTION: Paying the same rent for the same
facilities, but the property were located outside the Forest
Preserve, then the man would ncot pay any tax at all, would he?

MR, SHAPIRO: The renter would not, as this tax is
drawn. I think there would, of course, be a property tax
on the landowner,

QUESTION: But not on the man ~- not on the ecccupant,
not --

MR. SHAPIRO: Not on the occupant, no.

QUESTION: --on the tenant.

MR, SHAPIRO: On the rented property, that is correct.

QUESTION : And your tenant pays a tax that no other
tenant pays who does not live on federal property; is that

right?
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MR, SHAPIRO: That is my understanding.

Now, we haven't claimed here that therxe is a
discrimination.

QUESTION: But the district court did, didn't it?

MR, SHAPIRO: The district court found a discrimina~
tion., We have found that -- the discrimination we claimed
arose from a discrimination between the treatment of State
Foresters and Federal Foresters, and we found that that dis-
crimination didn't exist, so we withdrew our discrimination
claim in this respect.

Our brief expressly withdraws that claim.

QUESTION: Now, maybe I misunderstand the tax;
but if I understand it correctly, if the forester lived off of
government-owned property and had exactly the same premises,
paid exactly the same rent, he would not pay this tax. The
theory being that the landlerd pays it,

And here the landlord doesn’t pay it, because the
landloxd is the United States Government,

MR. SHAPIRO: I believe that is how the tax is drawn.

Now, before I plunge inte that =-

QUESTION: So that the federal emplovee, with the
same earnings, pays a tax that a non-federal employee does not
pay, at least if he lives elsewhere. |

MR. SHAPIRO: Of ccourse, what we focused on in this

case was the imposition of the tax, as it’s drawn, a tax on a
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possessory interest in tax-exempt land. And that was the
only == that is the only kind of tax we've been dealing with.
It's not comparative tc a tax on occupancy of non-tax-exempt
land,

QUESTION: Mr. Shapirec, vou said the tax was on the
employees in the question that I asked you.

MR, SHRPiRO: Well, it’s on the possessory inkterest
of the employee in the housing he occupies.

QUESTION: But it'’s on his interest in real estate,
in a possessory interest in a piece of real estate that's
on government property.

MR. SHAPIRO: His possessorxy interest in the
improvement; that is correct.

QUESTION: And it wouldn'’t apply to another piece
of land?

MR, SHAPIRO: Well, that -- the tax lies on the
possassory interast of the employee'’s occupation of the tax-
exempt land. That is all we addressed our challenge to.

QUESTION: Is any question raised here as to the
computation of the amount of tax or the possesscory interest?

MR, SHAPIRO: WNo, the valuation is not in issue here,
Your Honor.

QUESTION: And I take it you are not asking that any
case, or all of the Michigan trilogy be overruled?

MR, SHAPIRO: No, Your Honor, we distinguish ~-
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fout

QUESTION: You're just content to live with those?
MR, SHAPIRO: We distinguish the Michigan trilogy

on the ground that in those cases we were dealing with the use

l / by private parties in S_s:merc:ial businessgi_ of government
pxoperty, either that had been leased to them or given to them
under a permit.

In this case we ére dealing with the imposition of a

tax on a government employee for his possession and occcupancy

of government housing for a government purpose. In short,

we view that as a tax on of the overnment for an
: —_—

incident of his employment. We compare the case to Kexn—

Limerick v. Scurleck, where a contractor, using government

propexty, acquiring éovemnant property, was treated as an
agent, because those were the texms of his contract. He was
acting as an agent of the government. The legal incidence

of the tax fell on him, and, as a resﬁlt, this Court held, in -

Kern—-Limerick v. Scurlock, that the tax could not be sustained.

Even though the economic burden in that case of the
tax was the same as an earlier case, Alabama v. King and Boozer;

in which a contractor was similarlcversment property

but was not an agent of the United States. And that's why our

point here has been that -~ our central point is that the
employee’s coccupation of the government-owned housing here is
factually inseparable from their duties as employees of the

United States,
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QUESTION: So then, I gather it is that they are
'ﬁ
servants of the United States, and the tax upon them is a tax
S — e
___——'_---—

upon the United States?

MR. SHAPIRO: That_is correct. And -

QUESTION: 1Is that your central point?

MR, SHAPIRO: That is our central point.

QUESTION: When is the tax imposed?

MR, SHAPIRO: This tax -~ well, it was first imposecd
in 1967.

QUESTION: Oh, is it imposed in advance?

MR. SHAPIRO: In advance of =-=?

QUESTION: Well, is it imposed at the end of the year
or during the yeax?

MR, SHAPIRO: Well, this tax was imposed during the
year. I think it is an annual tax, and it is intended toc be
imposed annually.,

QUESTION: So a person with a day-to~day occupancy
pays the tax for the entire year?

MR, SHAPIRO: The occupancy =-- the tax is reduced by
his actual occupancy is my understanding. It’s measured by
his actual occupancy.

QUESTION: That's why the tax is such a small
amount for each pexson, isn't ig?

MR, SHAPIRO: Well, in computing it -- in fact, our

findings of fact hexe show that these houses tend to be
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occupied three to four years at = time, and this was taken
into account in the valuation process by the Counties,

QUESTION But if some person is tran#ferred in the
middle of the year, will two different people be taxed for
the use of this property?

MR. SHAPIRO: I assume that would be how it'would be
applied. Now, we've been litigating the tax since it was --
it’s a relatively new innovation, This is the first case -«
it was imposed in 1967, this is a 1967 tax we'ye litigating,

QUESTION: Mr, Shapiro, surely -- I parhaps misunder-
stood vour answer to my brother Brennan'’s question; but a tax
on servants of the United States is not a tax on the United
States, is it? There are all sorts of taxes imposed upon
governmant employees.

MR. SHAPIRO: Oh, ves, I only meant servants or

employees being tax for an incident of their employment, not
INE e

their compensation or not any other aspect of their lives,

except so much of the tax as falls on their government functions.
If, as we contend here, the occupancy of the housing is
inseparable from the government duties of the employees, and

we think it is, then there is just no basis for trying to
distinguish them constitutionally; and, therefore, it's é_tax

on the employees as an incident of their federal employmeént.
That cannot be done.

If, for example, the County -~ and they haven't
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attempted to do this ~-~ imposed a possessory inkterest tax on
government employees working in government offices, saying
well,_five perxcent of the time you're doing personal business
on government time; we'll tax vou for that five percent,

"'We would argue that that’s just inextricable from
their government functions, and, hence, is a tax on the
government employee for an incident of his government employ-
ment.

QUESTION: You make a de minimis argument, which is
what California makes here, that so little of the use of these
buildings is public and governmental use, and so much of it
is residential use, that they arxe entitled to tax you.

MR, SHAPIRO: Well, now this goes to something that
the Court of Appeals attempted to do here. The Court of
Appeals rejected the findings of the trial court -- or the
conclusion of the trial court, bacausé they said that while
governnent business was sometimes conducted from the unit that
that business was completely incidental tc the main use of the
property. So it made the test of taxability turn on whether
the government or the residential interest was dominant.

Now ,we submit that this is not a proper standard for
determining the constitutionality of State taxation of federal
interests. It leads to a great deal of confusion, because
you have to try and measure which is the ~- which is dominant,

when the employee is in a house 24 hours,
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QUESTION: But he did live there, he had a kitchen
and a bathroom and a bedroom among the other rooms that my
brother Marshall described, ==

MR, SHAPIRO: Yes, there ig ==

QUESTION: == his residence and that of his wife,
because there was a preference given to married employees --
isn't that coirect?

MR, SHAPIRO: Yes, therxe is a residential interest,
without doubt. 2nd we don't deny that.

Our argument is that that residential interest exists
solely for the purposes of the government, And he is in the
house to serve a government purpose, and ==

QUESTION: But he pays vent.

MR. SHAPIRO: He pays rent to use the house, the --

QUESTION: It's not like putting him up in a watch
tower or something like that.

MR, SHAPIRO: No, the watch tower would be a work
place, and the County doesn't purport to tax the work places.

QUESTION: Right.

MR. SHAPIRO: Buf this also is a work place, as the
findings of the trial couri =~ in fact, the findings of the
Court of Appeals, which agregﬂ with that aspect of it, rgflgctn

QﬁESTION:‘_I suppose your answer would be th; same I
to this hypothetical: The government sometimes, but decreasingly

so, allows employees who use automobiles to take the automobile
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home at nighi so they can be on call, and if the State of
California tried to tax that use from, let us say, six o'clock
onward, yocu'd say they were taxing a federal instrumentality?

MR, SHAPIRO: Yes, because I would assume that the
availability of the automobile in the evening would be --
would have to be justified by soma --

QUESTION:.For the government's purpose.

MR..SHAPIRD: -= government purpose,

So, really, the heart of our contention is that the
residential and the governmental functions of occupancy of

thisz housing are just inextricably interrelated.

QUESTION: Well, Mr. Shapiro, you could lose this
case without depriving Congress of a power to prevent this tax
if it wanted to, couldn’t you?

MR. SHAPIRO: Oh, Congress, I think, can always
speak directly tb the questions in McCulloch eitherxr way, they
can waive the McCulloch immunity, or they could prcbably
broaden it. There have been indications in the courts’
decisions fhat it may be broadened.,

QUESTION: You think that -~ if we decided against
you, dod you think that Congress the next day could say, Well,
States may no longer tax this possessory interest of the
employees?

MR, SHAPIRO: Yes, they would. But to use this as

a standard of comnstitutional adjudication would mean the States
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would have -~- that Congress would have %o stay one step ahead
of the State tax laws in every one of the jurisdictions,
keeping any eye out to see what new interest, new federal
interest is subject to tax.

Now, Congress instead has done it the other way, as
the Buck Act indicates. They have said, Well, we'’ll start

with McColloch v. Maryland, which bars State taxation of federal

instrumentalities and federal functions, andlthen we'll decide
when we ﬁant to waive it. That's been the approach, and that's
what the Buck Act, I think, strongly reflects. ﬁ? fact, that
was the basis of the Court's decision in the Mississippi liquox
case two terms ago.

QUESTION: Do you think this case would govern the
taxation of military persconnel living on government bases?

MR, SHAPIRO: We believe that it could. I hesitate
to go into that, because our recoxrd doesn't develop the facts --

QUESTION: I see,

MR, SHAPIRO: == bpt the reason we're here, in large
part, is because of our cgncerﬂ fhat this kind of possessory
interest tax wil} be extended to the military, which is the
biggest body of government~supplied housing,

MR, CHIEF JUSTICE BURGER: Mr. Shapiro, I think vou
may be covering up your five-minute signal there,

MR, SHAPIRO: ‘Yes, sir, I'd like to reserve the

remainder of my time, then.
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MR. CHIEF JUSTICE BURGER: Mr. Waterman.
ORAL ARGUMENT OF JAMES B. WATERMAN, ESQ.,
ON BEHALF OF APPELLEE, COUNTY OF FRESNO

MR, WATERMAN : Mr., Chief Justice, and may it please
the Court:

My name is James B, Waterman, Deputy County Counsel
for the County of Fresno, California, one of the appellees in
this matter.

I would like to take a few minutes to answer some
of the questions that were asked of Mr. Shapiro. I guess I'm
a little more familiar with the taxing situation in California.

There was a question as, to whethér or not an employee
who rxesided in a private home ox who rented a private home
cutside of the forest would pay tax; and the answer to that is
he would pay tax, but not directly. He pays =~ any time a
perscn owns private property and leases it, they try to
recover, of course, all their cost. The tax is assessed to
the owner of the real property. And, as part of that income,
that tax that the lessor would pay would be included in the
rental amount. And I think that's the answer to that.

QUESTION: So yvour xeal problem is to get some tax
on that government property?

MR, WATERMAN: VYes, siv, because it is =-- the govern-
rent properiy itself is exempt, there’s no question --

QUESTION: You just want to tax the United States
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* Gowvernment property?

MR. WATERMAN: No, sir.

QUESTION: I thought you said yes, when I «~-

MR. WATERMAN: No. If I said that, I misstated it.

QUESTION: Isn't that what vou’re aftex?

MR. WATERMAN: No, sir; we want to equalize the
obligations of people.

QUESTION: Well, if the federal government had
paid taxes on this property, you wouldn’t bother the tenant,
would you?

MR. WATERMAN : As a matter of fact, the federal
government --

QUESTION: Isn't that right?

MR, WATERMAN: Yes, sir.

The federal government, in effect -~ this wasn't
brought out, but thexre was a finding that, and there is a
reguliation that the federal government, where they do not have
governmental housing sufficient to staff their people in the
national forests, they do have the option to go outside the
rent private housing at the prevailing rates, and thereby put
their employee into that house.

The employee does not thereupon pay the same rate,
he pays the rate that's determined by the rental survey and
all the things that Mr. Shapiro mentioned concerning accessibil-

ity and amenities and this sort of thing., But =-



QUESTION : But, Mr. Waterman, -—-

MR, WATERMAN: Yes, six?

QUESTION: ~= jf == take your example of one just
off the reservation and one on the reservation, they both.
pay $100 a month yent, or sc. You say the man who is living
in a privately owned home, in effect, is paying tax because he
reimburses the landlord for his tax?

MR. WATERMAN: Yes, sir,

QUESTION: Well, why isn®{t the same true as ¢o the man
on the regeivation?

MR, WATERMAN: Because taxation of possessoxry interest’
in California -~

QUESTION: Because the government is immune from
taxation.

MR; WATERMAN That®s correct. Because the govern-
ment does not pay taxes ~-

QUESTION But both tenants have exactly the sane A
@conomi.c burden. |

MR, WATERMAN: Right.

And if this tax is upheld, the government employee
will pay his fair share of tax, whereby he does not nacessarily.~
now. e

QUESTION: So he will pay like $105 and the man who
lives on private property will pay $100?

MR, WATERMAN: That's correct, but it’s built into
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the rate ~~
QUESTION: Simply because he lives on government
propexrty?
MR, WATERMAN: That®s correct. That’s a fact.

Now, I would like to address the McCulloch vs.

Maryland argument.

In California, possession of tax-exempt property for
your own personal beneficial use is a form of property and is
so defined by the California statutes.

McCulloch wvs, Maryland prohibited only a State tax

against an operation or a function or an activity of the
federal government.
MR, CHIEF JUSTICE BURGER: We will resume there
the first thing in the morning, at ten o'clock.
(Whereupon, at 3:00 o'clock, p.m., the Court was
recessed, to reconven2 at 10:00 o°clock, a.m., Tuesday,

Novembex 9, 1976.]





