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PROCE EDINGS

MR. CHIEF JUSTICE BURGERs We will hear arguments
ne:xt in 74-1589, General Electric against Gilbert, and 74-1590,
Gilbert against General Electric.

Mr. Kammholz, I think you may proceed whenever you
are ready.

ORAL ARGUMENT OF TIIEOPHIL C. KAMMHOLZ, ESQ.,
ON BEHALF OF GENERAL ELECTRIC COMPANY

MR. KAMMHOLZ: Mr. Chief Justice, and. may it please
the Court:

The issue here on reargument, as it was the issue
last January, is whether the exclusion of pregnancy-related
disabilities fomr an employer5s disability income protection
pPlan is violative of the sex proscription of Title VII of
the Civil Rights Act.

General Electric, in its comprehensive insurance
program, has an income protection plan,in effect since prior
to 1950, which provides benefits to employees who, on account
of sickness or accident, non-occupafcionally incurred, are
absent from work.

The benefits continue for a maximum of 25 weeks,
end commence on the 8th day in the event of sickness, the
fir*k day in the event of accident? the maximum is 60 percent
of earnings, with a ceiling of $150 per week.

This plan, incidentally, dovetails with a long-term.



disability plan for the catastrophic kind of accident or
illness.

The plan excludes pregnancy-related disabilities,
and the reasons, the historical reasons therefor, and which
apply today, can be summarized in this fashion:

Sickness and accident involves the unforeseen, the
unexpected. Pregnancy, basically, 1is a planned event, neither
sickness nor accident.

At General Electric, 'the return rate of employees
absent because of sickness or illness is in the 90 percent-
plus percentile, except for pregnancy, where the return rate
is about 40 percent. +So, in a sense, to provide this kind of
disability payment for pregnancy disability would be providing
a kind of severance pay to women only.

Additionally, and the statistics are basically -the
same- at General Electric as across tlie land under insurance
plans, -the cost of S&A coverage for females on the industrial
scene, with exclusion of pregnancy-related disabilities,
runs about 17.0 percent of male costsj or, to put it another
way, for every $100 expended for male S&A coverage, $170 is
expended for female coverage.

If, as the undisputed actuarial testimony at trie
trial indicates, if this pregnancy exclusion were extended to
six v-eaks*' coverage, the percentage total would run about

210 percent, or $2.10 expended for every female on the average,



as contrasted with the male; and if there were unlimited
ceiling on pregnancy disability coverage, the total would
run between 300 and 330 percent.

Again, at trial, the undisputed testimony indicated
that to strike down the kind of elimination that we are talking
abort here would add annually to the plans currently in effect-
in the country $1,353,000,000 in cost.

QUESTION: What do you understand unlimited
coverage for pregnancy disability to be?

MR. KAMMHOLZs Mo ceiling, as contrasted with any
other sickness or illness. Under GE, for example, 26 weeks
of coverage.

QUESTION: Well, that's not unlimited, that's limited
to 26 weeks.

MR. KAMMHOLZ: Perhaps the characterization is
inaccurate, but it would be in the same category as other
benefits underlie plan.

Currently, the coverage of S&A applies to perhaps
40 percent of the American industrial work force, according to
the record. We are talking only about -those plans, because
there is no requirement that. General Electric or any other
employer impose a plan, with or without pregnancy disability.

low, of the 40 percent plan coverage, the record
again demonstrates that only 40 percent of those plans,

40 percent of the 40 percent, provides some kind of maternity,



pregnavicy disability coverage» And, almost v/ithout exception,
the ceiling on it is six weeks.

How, if th©® EOC is right, in this situation, that
six-week ceiling falls by the wayside. There can be no
distinction as to total amount available. And this is on® of
the difficult cost implications that give rise to deep concern,

The insurance industry practice, with respect to
individual insurance policies, S&A policies, is a very simple
ones it excludes pregnancy-related disabilities. On the
simple theory that if such an individual plan were available,
to females, the insurance would b® procured after marriage
or when the pregnancy was planned, and this would obliterate
the underlying concept of what insurance in this area is all
about, to protect against tie unforeseen, the unplanned, the
unexpected,

QUESTION : Mr, Xsmroholz, let me foe stir® about
this, The insurance industry, then, excludes all pregnangy-
related disabilities, even -those that are complications of
normal pregnancy?

MR. KAMMHOLZ* Under individual —

QUESTION: 1Is that what you are saying?

ME, KAMMHOLZ: policies, yes.

With respect to group coverage, this is not the
c&a®. Your HOnor, There are, as I noted, 40 percent of the

poll ' in effect provide some kind of pregnancy disability



coverage» The general standard is six weeks*

QUESTIONS Is there any other medical condition that
is generally eliminated?

MR. KAMMHQL2: Generally speaking, no» As a practical
matter, and 1 don't want to encumber the record here with
cosmetic surgery, for example, where there is no coverage
under the GE policy with respect to the hospital surgical
aspect of it.

QUESTION? There is no coverage under the GE policy
for cosmetic surgery?

MR. KAMMHOL21 For cosmetic surgery as far as
hospital medical expense is concerned.

There is coverage for the in-and-out of th® hospital,
but with respect to cosmetic surgery, this runs a day or two.
Th® heavy cost is what the physicians charge, th®© surgeons
charge in that regard.

The decision for exclusion of this kind of coverage
is, as I noted, further buttressed by the unique nature of
pregnancy. Essentially it*s a voluntary thing. As the record
©gain points out without dispute, and as an expert for the
union testified, it would be a strange commentary, indeed,
if the survival of the human race depended upon sickness.

Contraceptive contraception in this society, which
hi® Nrw Uo::vc Timas recently characterised as cna having

reached almost a 100 percent level of/Contraceptive control of



birlh, in such that it's the planned pregnancy that almost
invar'ably applies.

Tc equate then the pregnancy'-'related situation with
sickness and accident generally, would be a non sequitur» And
nov: wa. come to Geduldig v. Aiello, this Court's decision in
1974 in the California insurance case where, under the
Fourteenth Amendment, the Court held that pregnancy is unique,
and that there was involved not a situation of dissimilar treat*»
meat «'f persons similarly situated, but, rather, the dealing
with a unique situation, a sui generis situation, pregnancy
with respect to which there can bs no discrimination, vis-a-vis
malesy

X should like to com® back to Geduldig in a moment»
I'd like to touch now on why we ar® here. Whether the Congress,
in 1944, in the enactmenE of the Civil Rights Act, contemplated
tho obliteration of this kind of exclusion.

Your Honors recall, I am sure, that the sex
prescription surfaced for the first time in the House of
Representatives the day before the House adopted Title VII.
Ironically, the sex amendment came about as the result of the
proposal by Representative Howard Smith of Virginia, who was
an opponent of the Civil Rights Act.

And, finally, all of the mala Representatives who
voted for she sex amendment ultimately voted against Title VII,

The legislative history is vary sparse, indeed, as



9
tho Fifth Circuit pointed out in Willingham» and,, if I may»
I think I ceh. put in focus sor® precisely th® point I am trying
to make her® by giving this quote.

Last year» Willingham» in a sex-plus case, a hair
length esse» th® Court said:

*W® find th® legislative history regarding sex
discrimination inconclusive at best” and may I say this
appeal's at page 13 of our Supplemental Briaf dated September
15» 1976 — "W® find th® legislative history regarding sax
discrimination inconclusive at best and draw but on©® con-
clusions, and that by way of negative inference. Without
more cuctenaive consideration» Congress in all probability did
not intend to its proscription of sexual discrimination to have
sicuific xfc end sweeping implications. Wo should not therefore
extend th® coverage of th® Act. to situations of questionable
application without some stronger congressional mandate*"

'Upon th® adoption of Title VII: the Equal Employment
Opportunities Commission, beginning in 1965» and continuing
for six and one-half years, articulated th©® precise view that
we are aspousing her© this mornings the view that because
pregna%cy is different, the proscriptions of Title VII on th®
sex subject war®© not intended to reach pregnancy exclusions.

Now, I submit that that contsmporaneous interprota-
tion fey EEOC should be given great weight» and the ohsag®

which occurred in 1972 with a 180-degres reversal in the
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agency’'s views should b® ignored.

To pub it another wayf{ we suggest that they were right
in the first place»

QUESTIONS Mr. Kammholz.

MR. KAMMHOLZ: Yes, Your Honor?

QUESTIONS Would there be any impediment that you
can suggest, to having the collective bargaining agreement
between the parties, General Electric and its bargaining agents,
provide for all these things explicitly? In other words,
getting the respondents everything they ere seeking in this
litigation?

MR. KAMMIIOLZs No, indeed not. The parties could
so bargain? indeed, as I am sure you will hear from my
distinguished opponent, the.union has asked for such a change
during the course of bargaining over the years. And the
union, of course, has asked for many other things, their
demands have been innovative, to say the least.

No, I think clearly this is a matter for collective
bargaining, if the parties elect to distribute a portion, 2
larger portion of the benefit dollar to this area, they could
so do. But. this would be on the basis of consideration as to
what.is appropriate in terms of dividing the benefit dollar.

If I may return briefly now to Geduldig v. Aiello.
Footnote 20 in that decision, which articulates' the sui generis

nature of pregnancy and pregnancy-related disabilities, has
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been the subject of a great deal of consideration and writing,
not, only by th.® courts but in the law schools. And very
recently# also, Arthur Larson# a former Under Secretary of
Commercei and now James B. Duke Professor of Law at Duke
University# has published a book# not available at the time
of. the original argument# in which he expresses# 1 think
expresses-vary succinctly# the considerations that are involved
her®.

As he puts it# a Supreme Court adoption of the EEOC
rule would# on the strength of a statute aimed at aimed not
at social or private insurance reform, but at employment
discrimination# would change all this# rearrange insurance
priorities and categories and markedly alter 'the allocation
of the limited resources available for wag® loss# hospital
and medical benefits# away from both the creators and the
beneficiaries of those plans.

Vary often the view is suggested that in amok©?-filled
rooms decisions are made which discriminate# the fact of the
matter is in collective bargaining and in decision-making
on th® part of management in unorganized operations# what
is th© appropriate allocation of the benefit dollar? Indeed#
how does one divide th® pie# if you will, in terms of fringe
benefitsi wag® increases# cost of living adjustments# ®t
cetera?

T%nd these decisions are arrived at in this sector as
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the result of careful consideration, no effort at discrimina-
tion, but a desire to do what’s best for the largest number»

And, as Professor Larsen points out, the ultimate
decision her©®, the non-extension of pregnancy benefits to
women, really relates to the family unit» There is a father
for every child,'tin® head of the household perhaps, and it's
the allocation of -that money applied for the greatest benefit
for all involved, that’'s the underlying decision. And because
sthe family unit is in the majority, obviously, any decision
that can be characterised as discriminatory is —

QUESTION; Mr. Kammholz, does the collective
bargaining representative of the entire work force have a
position on how this money should be distributed?

MR. KAMMHOLZ; No, this is hammered out on a case-
by-case, cor;.tract-by-contract basis, sir.

QUESTION; Haven’t they made a demand that these
benefits be included? Cop

MR, KAMMHOLZ: In this instance? 1In this case?

QUESTION; Well, isn't that the position of the union
in this?

MR. KAMMHOLZ: Oh, sure. This demand has been made
.over th® years, along with many other demands. As I noted,
the union is mostly the one —

QUESTION; Aren't they the one who is most directly

interested in the proper allocation throughout the work force?
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MR» KAMMHOLZ: And they have participated in these
decisions, because ultimately the panoply of what is asked for
is so broad and all-encompassing, it*is what finally is
hammered out that really counts. And with respect to what is
finally hammered out, the union’s signature is on -the line»

QUESTION: But it seamed to me the argument you were
making was that what you are doing is for the benefit of the
work force as a whole, but -~

MR» KAMMHOLZ: Precisely, yes»

QUESTION: But the union takes the contrary
position on that»

MR» KAMMHOLZx Yes, sir»

I might add, finally, that under the Equal Pay Act
and under Executive Order 11246, the rule that EEOC here
strives for is not recognized® Equal contributions under
benefit plans suffice. And may I note again that with respect
to pregnancy disability, it's not only a matter of equal
contribution, but the amount that goes to females very
substantially exceeds thee which is available to malas»

QUESTION: if the collective bargaining agreement
provid'd for larger contributions from women employees, based
on actuarial studies, would that violate any federal statute
or EEO regulation that you know of?

In other words, suppose the effort was to make the

people who are benefitted bear the —



MR. KAMMHOLZ: Bear the cost.

QUESTION: bear the cost®

MR. KAMMHOLZ: I suspect the argument would surface
very swiftly that this was discriminatory.

I should add that earlier this year — and again
not available at the time of the original argument — the New
York State Department of Insurance issued an in-depth report,
on insurance costs. We have lodged it with the Court; it's
available hare, and it demonstrates several things.

No. 1, it supports clearly and precisely thr position
we initially articulated,, that female cost is much higher.
This the report finds.

It notes also, for example, that because of the
longer life of females on the average, pension costs, annuity
costs run about 25 percent higher for females than for males.

Thank you very much.

QUESTION: Mr. Kammholz, you haven’'t mentioned an
intervening decision since you last argued here. Washington
v. Davis.

MR. KAMMHOLZ: Yes, Your Honor.

QUESTION: I wondered what you had to say about that.

MR. KAMMHOLZ: Washington v. Davis was a race case.

QUESTION: But the statute treats race and sex the
same.

MR. KAMMHOLZ: Right. But this Court has never held
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sex as a suspect classification.

QUESTION s No, no. But I'm talking about -- this
is a statutory case, isn’'t it?

MR. KAMMHOLZ; Yes.

We think that footnote 20 clearly points out. that
there is no discrimination, no sex discrimination in our
case? therefore, the reach of Washington v Davis simply could
not apply* And again I note that there w® suggest, as I
am sure is in the minds of Your Honors, the proposition that
sex 1s not inherently suspect.

QUESTIONs But that really doesn't, have much to do
with this statutory case, doss it?

MR. KAMMHOLZ; It doesn't? if you agree with our
initial concept, there is no discrimination involved.

Thank you.

QUESTION; Mr. Kammholz, before you sit down, let
m© ask you to help me a little bit.

Could a plan, such as GE*s, exclude generally
sickle call anemia?

MR. KAMMHOLZ; I think sickle call anemia would be
in a different category from what I know about the medical
writings on the subject. This is a disease suffered only by
blacks.

QUESTION; Could it”exclud® such a disease as

ird

pemphigus, which, as I understand it, 1is more observant among
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Jewish people than others?

MR. KAMMIIOLZ: I am not familiar with that one, but
I think the same answer would apply»

QUESTION: Could it exclude circumcision?

MR. KAMMIIOLZ: Oh, I 'think it could, yes.

QUESTION: You would put that in the same category
as pregnancy?

MR. KAMMIIOLZ: I will give the short answer: Yes»

[Laughter.]

QUESTION; Mr. Kammholz, I didn't hear the answer.
Could you tell me, what was your answer with respect to
sickle cell anemia? You said it was a disease that could
only be suffered by blacks.

MR. KAMMIIOLZ: ..By blacks.

QUESTION: But, therefore, could it be excluded
or could it. not be?

MR. KAMMIIOLZ: Could not.

QUESTION: Could not be excluded?

MR. KAMMIIOLZ: Could not. And we —

QUESTION: Then why do you coma to a different
conclusion on pregnancy, which can only be suffered by women?

MR. KAMMIIOLZ: Because we are dealing, on the one
hand, with race and on the other with sex.

QUESTION: But does the statute draw a difference

between sex discrimination and race discrimination?



MR. KAMMHOLZ: The Court has. Your Honors have
found sex to be a suspect classification,

QUESTION: But those are constitutional cases. And
under the statute,, is that —

MR. KAMMHOLZ: In the light of legislative history.
Title VII, I suggest that the identical rule should apply,

QUESTION: Also, one is an illness and the other
is not. Isn't, 'that it?

MR. KAMMHOLZs Yes.

QUESTIONs That’'s what you told us in the earlier
part of your argument.

MR, KAMMHOLZ: Yes.

QUESTION: Isn’t, that, your basic position?

MR, KAMMHOLZ; That’'s the underlying position,
that childbirth, pregnancy is a natural thing. Medical
testimony on the record indicated that in most instances it
contributes to the well-being cf the mother. It's not a
disease, as Dr. Heliegers pointed out, because it would be
sad, indeed, if we all survived on the basis of sickness.
It's a sui generis, unique,different unto itself kind of
condition.

Thank you.

MR. CHIEF JUSTICE BURGER: Very well.

QUESTION: Mr. Kammholz, one lastquestion: Who

has the burden of proof in this case? 1In your estimation.
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MR. KAMMHOLZ' In my view, we have — there is no
prima facie burden, we est.alxl.ish a rational relationship,
we establish the sex aspect of it, and there is no burden of
proof on us.

MR. CHIEF JUSTICE IiURQERs Very well, Mr. Kammholz.

Miss Weyand.

ORAL ARGUMENT OF MISS RUTH WEYAND, ESQ.,
ON BEHALF OF GILBERT, ET AL.

MISS WEYAND; Mr. Chief Justice, may it please the
Court:

I want to address myself first to the question which
has been raised as to the relationship of collective bargaining
to the issue of inclusion or exclusion.

This Court, as a matter of law, has recognized in
cases involving collective bargaining agreements, which
discriminate because of race, way before the enactment of
Title VII , that in 0 vs. Louisville-Nashvilie,
that unions sometimes do enter into discriminatory contracts,
and that they violate their constitutional duty when they do
so.

More recently-under Title VII, Title VII is
directed at the fact that both with regards to race and sex
many unions have not, in dealing with employers, acted in a
non-discriminatory matter. And the existence of a collective

bargaining agreement, is no excuse.



Furthermore, as the record here shows, since, the
time that fringe benefits became, by law, a bargaining subject
with the Inman vs. NLRB decision of the Seventh Circuit in
1948, was affirmed on another point here. The next bargaining
session, the first one was IUE, between GE and the IUE, was
in 1950. The record here shows without dispute that 1950,
the union pointed out that General Motors paid six weeks,
which is usually enough to take care of it, in fact with
changing medical practices, many of the women get back in less
time. We have two, the first witness-;./ in our case, from
Tyler, Texas, was< certified back in four weeks. GE would
*not take her back.

Mary Williams went back in four weeks -- another
witness here, six weeks. And my estimation on cost is that
the companies that now pay six weeks, if they begin letting
employees come back when they are physically certified back
are going tc have a reduction in cost, not an increase in cost

But the IUE went to the employer in 1950, 1955,
I960, 1963, 1966, repeatedly, and asked that they bargain and
include the six-weeks* benefit which is traditional, which
is present in 40 percent of the industry, in fact, Bailey,.:
the company’s actuary, fixas it at 60 percent of the industry
pays six weeks* benefits.

QUESTIONS Miss Weyand, would you consider that a

six-week benefit would comply with the statute if all other
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illnesses had a benefit of up to 26 weeks?

MISS WEYAND: No# I do not. And w® have cases# I
have pending a case against General I just wanted to say
costwise —

QUESTION: They would not have solved their problem
then# would they?

MISS WEYAND: They would not# because we think that
the individual who has a complication# she really has a
disease# no question of illness# she needs the more? and
it is discriminatory to limit this one area to six weeks#
no gquestion about it.

3But I was just saying# in terms of the union’s
effort here over the years# to get something for these women#
as the union has wanted to spend it# and the union# of
course# 1in the last two rounds of negotiations# has asked that
it be treated exactly the same. You have the record here#
that there be no limit whatsoever, that it. not only go on
for 26 weeks, but it go on under the permanent. And we
have -the IUE as a plaintiff in a suit against General
Motors involving the six weeks' plan# which I mentioned#
has filed suits and had findings 'that that is discriminatory.

But I just wanted to say that the union has triad
to get -this. And there is an assumption that seems to be

if
implied in some people's minds# that/the union asked for

something like this# the company is going to be willing to
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give ito

In fact, this demand was on the bargaining table
during the long strike. There are certain things that
companies have principles about. GE had a principle about
job posting for years and years. It has recently changed
because cf Title VII. They bought a new plant, had a job
posting agreement, we had a 15-week strike when they took it
out of that plant, they wouldn't.

GE has a principle about not paying sickness and

accident benefits. Nov;, it pays for everything, and I'm
afraid the record the answers to the questions may not have
made it clear. It pays for the tame that a man is disabled

by cosmetic surgery.

Mr. Kammholz was merely making the point that they
don’'t pay Idle medical expense of it.

There is not a single thing that a man gets disabled
by -that GE does not cover fully. But GE, and it appears in
this record with the testimony, in the testimony insurance,
is firmly of the view that when you pay disability benefits
for pregnancy you're not paying for the period a woman is
disabled, its figures are rot based on the period she’s
disabled. This Court upset a statute that had a six-week —
Turner vs. Utah, that had a six-week return date as against
Wt we know people are able to come back earlier than that.

In Cleveland vs. LeFlaur, you agreed they could
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come back then*

QUESTION: But that involved a government*,

MISS WEYAND: A government* But you took judicial
notice of the fact that many women are not physically
disabled for six- weeks.

And GE has never portended here, their doctor,, the
medickEil testimony, their doctor, Dr. Hellegers, Dr. Forrest,
nc dispute* That most women, in fact the numerical majority,
come cut of the hospital in two or three days now, and within
two weeks, within two weeks their doctor Dr. Wilbanks
said eleven days for internment. The entire 'time, from the
time she went: into labor until she was back on the job.

Testimony of both their doctors was that two weeks
today is the majority of women are back at home, doing their
homework, taking care of their children, which is harder work
than their job in the office.

That the medical position has changed. And I've
cited the point.

But the reason their actuary, when he figures this
billion, he figures that every woman under the 13-week plan
is going to be out 13 weeks, every woman under the 26-week
plan is going to be out 23 weeks, every woman under the
52~v:-eek,'.1s going to be out 30 weeks. And he says, why,
not because they are disabled, -they have never made a

pretense it*3 because they are disabled, because women
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malinger. And you will find in the findings here,, the court
found they don’t malinger» But their actuary, who explains
the insurance position of why this isn’t covered by insurance,
is that women have a natural desire to take it easy, they
may have heard that someone had a miscarriage, and therefore
they are going to want to sit at home. And they have a
natural desire# after the child is bom, to stay home with
him.

Now# if you knew these women that, have to have that
paycheck# they don’t want to sit home# they want a baby sitter
there who establishes the routine, the day they ccme back, and
they want that check to pay it, because they have got to get
back.

There are 37 million women working in the United
States today# and# as the figures of the Eiepartment of Labor#
as of April# the last figures came out in July of 1976 for
the quarter ending April 1975, 21 million woman either were
single# divorced, widowed or had husbands who made less than
$7,000.

Also, one out of ten babies is bom to a woman who
is single, divorced or widowed. One out of tan babies.

This is a serious the largest poor group in this country
are the women. The figures are in here, the simple justice.

These women, this matter of Sherrie O'Steen here,

when she didn’t have her check, had to go on welfare. Her



light,, her heat was turned off,. One of the plaintiffs who
testified without dispute» She lived in the country area,
She had to walk two miles with a two-year-old daughter. Her
hushand had left here, To get food. Until she got on welfare.
She awaited the birth of her child in an unlighted, unheated
house.

And GE, in this stereotype, well, they didn’t think
anything would happen, The record showed she was a married
woman. In their view, she has a husband who is going to take
care of her.

The testimony her®© on the amount of time that

woraen are going to be off, and why GE does not pay this, is

that women are going to malinger and abuse it. Their whole
figures on the cost — now, if you take 'the six weeks, which
Mr, Bailey says that — as the record hows, that he said

that 60 percent of the women are covered'for six weeks.
And another one of their actuaries figured how much it. cost
to cover the women in 'diis country for six weeks. He said
he deducted the amount of the present cost, based on it,
and he deducted — it cost $225 million to cover 60 percent
of the women for six weeks, which is viaat is covered.

Tt will only cost $150 million for every company
in the United STates to make up that -other 40 percent. If
60 percent costs $225 million, another 40 percent is only

$150 million. And that’s for six weeks.
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The figures he based it on, and GE’s position at

the bargaining table is that the women want to stay home and

they «ire going to malinger. And it has never tried to count
out b it. refused to figure — we asked for figures on how
many “» his record on women returning. It refused to find
them. It didn’t provide them. Never provided any figure on
its return rate. The number of weeks or days that women were
out.

It did — and I think there was a slight misstate™

ment, I'm sure Mr. Karamholz did not mean to state that there

was a return rate of 40 percent. The return rate is 50 percent,
at C4E on their figures. I mean, there’s no dispute in the.
record.

GE, in its objections to interrogatories, why it
didn't, want to provide me the figures I wanted or -the expense
for pregnancy and so on, it had a 40 percent turnover rate of
both males and females. Forty percent turnover each year.

Now, with that turnover rate, the fact that 40
percent of the women didn't come back is no different than
the mm may have come back from an injury or something, or a
sickness that he is not going to be in the labor force, any
more chance he will, weeks or months later than these.

But GE and many companies have this position, and
they get a position that women are going to malinger.

Now, it may be this is because, and they admit they
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have no evidence on it, they -- you know, I pressed their
actuary, why, when he explained the whole insurance business,
they don't cover them in individual policies, is based on the
fact that women are going to want to stay horns before and
after. They are going to malinger. This is an abuse.
Because they are not subject to the same controls that occur
in 'the case of a man, A man won't say out when he’s sick or
injured, because he wants a merit increase, ha wants a
promotion, he's going to get back as fast as he should

But this doesn't work with women. This is straight
sex stereotyping right down the line. It's straight stereo-
typing, because they weren't concerned about Sherrie OfSteen,
because the record shows she was married, It's a stereo-
type that’s contrary to the facts of the United States as they
exist in life today.

And it gees much further than merely pregnancy.
Because this attitude shapes the practices of the companies.
The payment of sickness said accident benefits in American
industry does net serve as a benefit welfare system entirely.
GE didn’'t put it in with that in mind? it put it in because
its whole sickness statute says we get productivity if
people aren’t going to worry about what is going to happen
to them in the future.

It says it is part of compensation. And it says —

and it uses this as a control lever on when a person goes
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out and when they come back. Sixty pereant of their wages,

A man# a woman, who has their budget geared — and
these are not high-paid# the figures' at the time here — we
have got the figures here on the hourly rate, it was 6#000 a
year for a woman, 7,000 or 8,000 fox a man on the average.

I mean, s lot of them get less than that, even females married
to GE malest# you have trouble raising a family and making a
budget, on these kind of figures today.

They don't — they work just the last minute until
they drop, the man -that even have S&A, because they don't
want just 60 percent# they want 100 percent. And they get
back as soon as they can.

And -the supervisor doesn’t want to put them out if
he can find anything else for -them to do. The chairman of
our GE board broke an arm, and I was asking him about# you
know, do they put people on light work? Oh, yes# I was a
tool and die maker# they didn't send me home on sickness and
accident benefits# -they had me answering a phone. They find
light work for them.

They haven't, found light work for women. They send
them home without any pay. There's not the disincentive to
the management to send a person home if they have to pay
sickness end accident benefits. They want to send women
home as soon as they begin to show.

The court below said that Title VII intended that
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the employment relations be sex-blind as well as color-blind.
And,, while 'there has been remarks about how sex got into
Title VII here, in 1372, when Congress, for the first time,
provided enforcement powers, it said that sex discrimination
is of the same concern as race discrimination. And the
courts have agreed that there is no difference between the
two.

The — I hope — I see — I promised to save some
of — divided my time with the Assistant Attorney General.
I do want to ask leave to file a supplemental brief, because on
Friday I was served with the Reply Brief which very, very
seriously misstates the record in a number of respects, and
I do not have time at the oral argument to answer them, and
I would, of course, limit it to putting — correct.the
record. And with the permission of the Court, I would like
to ask leave.

MR. CHIEF JUSTICE BURGER; You may respond to the
Reply Brief.

MISS WEYANDs Thank vyou.

QUESTION; Miss Weyand, let me ask you a question.

You are asking to file another brief. You have
already filed two, haven't you? Of 250 pages total.

Do you expect that we can absorb that with the
energy that you would like us to?

MISS WEYANDs I very much regret that, but it is



going to be limited to answering inaccurate facts which are
stated in the Reply Brief, which I do think this Court should
be put straight on several inaccuracies,

I regret the length of the briefs —

QUESTIONS Are you going to file another 100 pages-?

MISS WEYAND: Oh, no, it will be only five or ten

pages., I can assure you. It's just, going to answer I— put-
straight the inaccurate facts, I don't intend to re-brief
them, you know. This is

QUESTION: Let me ask you another question.

Our rule as to briefs says "a concise statement, of
the case", and yet you have 61 pages of facts,

MISS WEYAND: I regret that you haven't found the
brief helpful-. The problem is, if I may make a little bit of
an excuse, that this is the first, case in which this Court
has dealt with anything like this aspect of Title VII, It
was a case of first impression in the lower courts.

After we develop t®© law, you can focus. Now, there
are points which I haven't dealt with here that are very
important, but nobody — because it's new, it hasn't
focused, We have four Courts of Appeals now have gone our
way, and 18 district judges.

But each one of them emphasized what's completely
different.

Now, the court-3 below here — here the finding of



the EEOC was that this is -- the EEOC finding was that there
is an impact — the EEOC finding is set out in the back of
the petition for certiorari there is an impact, on this class
because of denying them coverage.

Che Court of Appeals here emphasized all women as
a class lose compensation, because they would have to buy
their own, as a class. They did not focus on an individual
woman who was pregnant, they said all women were denied

?

compens?tion. And two or three of the other courts, Poston
and Situend, on all women denied compensation.

Another person locks at the irrelevance of the
difference between the disabilities they pay for and the
ones they don't.

Uniformly the courts have held that cost, is
completely irrelevant, and we think it is here.

I'm sorry.

MR. CHIEF JUSTICE BURGER; Very well, Miss Weyand.

Mr. Attorney General.

ORAL ARGUMENT OF J. STANLEY POTTINGER, ESQ,,
ON BEHALF OF THE UNITED STATES AS AMICUS CURIAE

MR. POTTINGERs Mr. Chief Justice, and may it ~~

QUESTION; Mr. Pottinger, do you interpret'our rule
to permit, in a case like this, the government to argue
amiCUE, without an order of the Court?

MR. POTTINGER; Your Honor, X have not addressed
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the rule specifically. It was my understanding that we were
permitted to argue amicus, and by letter to the Clerk of
the Court were granted that permission.

If wO have

QUESTIONS I Jjust wondered,, 1is that the governmentss:-
interpretation of the rules?

MR. POTTIHGER: Certainly it is, if not by
direction, by indirection, yes, sir.

Mr. Chief Justice, may it please the Courts

What we have presented today is the following fact
situation, against which Titia VII must be measured.

We have a disability plan by General Electri c,
which seeks to cover virtually all disabilities for men and
women except one. A great deal has bean said about the
voluntariness of pregnancy.

Let us examine for a moment, however, the coverage
of voluntary as well as involtunary disabilities for men.
Virtually every disability, including voluntary disability,
as they affect man, are covered by tills plan. That includes
everything from cosmetic surgery, as noted, to suicide, to
felonies, or the results of felonies, to voluntary sports
activities, to falling off ladders -*o

QUESTION; Well, most of that 1is covered for women,
too, i1sn't 1it?

MR. POTTINGER; Yes, it is. There's no distinction,
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in other words, as to voluntariness or involuntariness in
tills plan. With the exception — and, therefore, I think bo
say that the plan is directed toward — misdirected toward
voluntariness of pregnancy is clearly misleading.

The purpose of Title VII, however, is to provide
equal opportunity in the job market by excluding invidious
forms of discrimination, including sex. And we believe that,
given the legislative history and interpretations of the
Court, clearly two different theories would sustain a prima
facie case of sex discrimination in this case.

First, 'the exclusion in 'this particular case is not
neutral on its face, it does single out a condition which
is so inextricably sex linked to women that it is tantamount
to a policy of excluding women from tills otherwise total
coverage.

QUESTIONS Wall, in light of Geduldig v. — the
Geduldig case, I never knew how to pronounce the respondent,
Aiello — I"eye-lee-able”}

MR. POTTINGERs I have been calling it Geduldig v.
Aiello ["eye-yellowil 3.

QUESTIONs Yes.

MR. POTTINGER; But I*m not sure that’s right, either.

Well, in footnote 20, Your Honor, —

QUESTION: Well, not only footnote 20, the whole

judgment and the opinion.
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MR* POTTINGERs Because that was based on a
Fourteenth Amendment fcherry, not on a statutory theory, we
think that that’s persuasive distinction, and that this Court
itself has recognized it in Washington v, Davis.

QUESTION: Wasn’t the actuarial element an
important factor in that holding?

MR. POTTINGERSs Definitely. And I would like to
address that same.issue in this case, if I may.

The actuarial issue in Aiello, however, was set in
the context of a State social welfare program, where the
Court found that it was rational.

QUESTION: But that case held that the pregnancy
exclusion was not a sex discrimination.

QUESTION: That’s right.

MR. POTTINGER: Well, it did —

QUESTION: Well, that’s what this statute forbids,
sex discrimination. Aiello said it wasn’t one,, Now, what
is —

MR. POTTINGER: No, I don’t — 1 believe that Aiello
said that under 'those circumstances it was rational to con-
elude that it was not sex discrimination. Yet, under Title
VII, this Court also found, in a very similar situation, that
it is rational under Griggs. The Griggs case made it clear
that if there is an impact, the consequences, predictable

consequences of a policy of exclusion, if it falls on a
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protected class, here women, does constitute —

QUESTION: Well, Griggs was talking about testing,
thought, it wasn’t talking about this type of thingl

MR, POTTINGER: No# I believe that it was talking
more broadly, was it not. about

QUESTION: Well, the holding of Griggs dealt with
testing, didn’'t it?

MR. POTTINGER: The holding did, but Griggs has been

QUESTION: And with race,

MR» POTTINGER: And with race. Griggs has bean
cited, however, as precedent both for sax casas, in answer
to your question, and, more broadly, it has been properly
cited as precedent for any device or selection activity or
exclusion activity, not just from hiring, but device or
employment device or its standard or criteria, which excludes
or has an adverse impact on a protected class.

I think it goes beyond hiring

QUESTION: Well, when you say properly cited,
then, yon mean that it’'s proper to cite a case for something
other than its holding-?

MR. POTTINGER: I think that its holding does
apply beyond the issue of hiring, is what I am saying.

QUESTION: But it’'s not a holding, then?

MR. POTTINGER: Well, I understand that the facts

make the holding applicable in that case to hiring, but the
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principle, stated by the Court in Griggs clearly goes to the
issue of what constituted discrimination in hiring. And
what i

QUESTION: But there is nothing about impact or
effect In the statute, is there?

MR, POTTINGER: There is not,

QUESTIONt{ And the only place that appears 1is the
gloss that is put on the statute, or the way {he statute

is construed by the EEOC and by this Court in Griggs,

MR. POTTINGER: Well, I — that's correct. And the
progeny of Griggs. However, I would not characterize it as
only a gloss. It seems to ma that, both the EEOC practice,

adminiir trative guidelinesand the deference that we pay
to those, and this Court's; decision in Griggs are all
sensible.

QUESTIONS Do you —~ 1s the EEOC authorized to issue.
regulations?

MR, POTTINGER; Yes, it is.

QUESTION: And not just: guidelines?

MR. POTTINGER: Well, pardon me, guidelines in this
particular case,

However, the Coart has held that deference should
be paid to the guidelines,, and we think that that is sensible.

Either under a theory which would state that, there

is an inextricable relationship between race and the exclu-
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sionary factor, or sex and the exclusionary factor. For
instance, sickle cell anemia.

Or under the impact, theory of Griggs. 1In either
case-5 a prima facie case has bean made out.

Now, I notice that counsel concedes before you today
that if sickle cell anemia were before the Court, that could
not be excluded. I would submit that there is no logical
or rational distinction under Title VII, not under Aiello,
not under the Fourteenth Amendment, but under Title VII,
between an exclusion of sickle cell anemia, which we admit
could not lawfully take place, and the exclusion of sex-
related practices or disabilities, such as pregnancy.

I fail to see the distinction.

Therefore, we have — we are faced with only two
defense, or, rather, arguments in defense.

One is Aiello, which we have just — I have
attempted to deal with here.

*The other is the business necessity or cost factor.
.And, if I may, I would like to point out that in this
particular case cost cannot ba a controlling factor in this
decision,

First of all, in the courts below, General Electric
refused to present a business necessity defense, either in the
district court or in the Court of Appeals. It presented cost,

factors, not for purposes of showing that toe cost would be
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too high, and, indeed, the admission that 40 percent of those
industries that do provide these benefits have not gone
broke, have not shut down their plants, seems to me to give
*the lie to the theory -that they ever could be too high»

So that business necessity defense is not even
presented to the Court*

However, it comes in the back door right now, it
seems to me, by arguing in -this fashion that cost, by raising
the horrors of cost* Yet, clearly, we do not need -to find
that this program, in order to be sustained, must provide a
cost that would literally shut down the plant* That is not
an issue, if5s a red herring here*

As for the notion that the six-week coverage would
have to be extended, clearly what we are talking about and
what counsel for appellees is talking about is a coverage
that arises from sickness or an involuntary disability
arising after a normal pregnancy*

No one is suggesting, nor is counsel for General
Electric suggesting, that there would be up to 26 weeks of
benefits for a normal pregnancy. Yet, under the General
Electric plan, even an involuntary illness, an unpredictable
illness, that is pregn@ncy~rej.ated, would not be covered at
all, much less would it be covered on a basis that is similar
to that which men have under the disability program.

They are excluding both' the wvoluntary, if you will,
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aspects of pregnancy and the normal aspects? and the
involuntary or abnormal aspects of pregnancy alike. Yet it
presents no cost figures whatsoever on how often abnormalities
would arise and how much they would cost. Instead it refers
to industrywide figures,, that we would submit are in aposite
to the problems faced by GE or? indeed? by the 40 percent of
companies -that have done this successfully.

There are ways? 1in fact? of dealing with the coset
issue. The courts have held that cost itself is not a
defense to discrimination? where a case is made out. We
agree with that. We also agree that the cost, factors could
be raised only in the event -chat a business necessity defense
couldbe raised? and again? that has not either been tendered
before this Court this morning or in either of the courts
below? despite ample opportunity to do so.

What we are faced with is a situation where General
Electric has provided? has sought to provide an umbrella of
coverage? and yat it has plucked out cn® single activity
from 'that urn!)rella and placed it in the rain.

What we are talking about here is an activity which
is not — or? rather, a disability which is not shown to be
more expensive? for instance? than one that males face? and?
indeed? -the record will indicate that in the insurance area?
as opposed to disability coverage? men in GE cost the

company much more than women- The insurance program costs
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tliem more.

If we were to find that respiratory diseases or
heart diseases or other specific diseases were actuarily.
defined, and -the company wanted to take those into account
to keep the integrity of cost factors at a minimum, that would
be another issue. But that is not what they propose to do in
this case.

And we believe that once the company undertakes, as
General Electric has, to create a broad umbrella of coverage

QUESTION; Mr,, Attorney General, whan you said men
cost more, did you mean in the life insuran.ce program as
opposed to the medical insurance program?

MR. POTTINGERs Yes. That is correcto

QUESTIONS  Yes.

MR. POTTINGERs However, 1 ‘think that counsel's
use of the 170 percent figure is itself a bit of a red herring.
The male coverage figures that he presents are not related
directly to the cost factors that would arise in GE on a
comparative basis with pregnancy '"that was normally judged, as
opposed to ‘this 26 or open‘“ended judgment.

QUESTIONS But your basic position is that the cost
really doesn't make any difference, anyway?

MR. POTTINGERs No, I think the cost could r
difference, but clearly in this case i1t does not make a

difference, and has not made a difference.
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QUESTION: When would cost make a difference?

MR* POTTINGER: 1 would use the LoriHard test
that states that in a business necessity way if the safety
or efficiency of the company were at stake —

QUESTION: I€’s just different if it was a matter
of bankrupting the company?

MR* POTTINGER: Well, but —-

QUESTION: And if a business necessity defense is
interposed®

MR* POTTINGER: And if it's interposed, which it
was not interposed in this case.

QUESTION: It wasn't here*

MR* POTTINGER: Even though there was ample
opportunity to do so*

QUESTION: What's the statutory basis for a
business necessity defense?

MR* POTTINGER: In, 1 believe it's 703(e) and (),
I believe the statute allows for what amounts to a business
necessity result, or, rather, argument*

But may I simply say that with regard to the cost
factor, the business n-cessity defense itself makes clear
that only if it's necessary to — only if the one cost
interposed is necessary, and would result in the disabling
of the company, would this factor arise®

Here there are other ways in which the company
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could cover normal and even abnormal pregnancies without the
necessity for eliminating this entire program» It could, for
instance, reduce the amount of payments elsewhere, it could,
for instance, eliminate coverage that runs across sex lines,
such as respiratory diseases arising from smoking of men and
women alike, it could reduce the amount of payment in terns
of the time it pays, 1t could take any number of innovative
approaches to cover pregnancies,

QUESTIONS How realistic do you think those
alternative proposals are, in the face of the realities of
collective bargaining, if there’s going to be any reduction
in the benefits?

MR, POTTINGERs Well, I 'think that in light of —
as long as this Court sits, and as long as this Court is
able to recognise of will, if it does recognize that this
form of discrimination cannot go forward, I think they are
realistic»

I think, in the absence of a ruling,

QUESTIONSs We can’'t — 13m talking about the
realities of collective bargaining.

MR. POTTINGERs But the collective bargaining —

QUESTIONs Do you think -the union is going to agree
to reduction in the benefits?

MR. POTTINGERs ©No, I'm saying that —

QUESTIONS They already have?
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MR» POTTINGER; — ifc seems to me that if — yes,
I think so if the company car; show that -the absence of such a
reduction is to close down the plant or otherwise disable

the company, I would say that that's a possibility that

is reasonable,

And what I am saying further is 'that that is, in
fact, in law, the only basis upon which the company can go,
either to court or to the union in the collective bargaining
system, and say, we must make a change in order to accommodate
pregnancy disability programs.

In the absence of showing that high standard of
need, it seems to ms that the chances are not great, but,
on the other hand, they need not be great, because the company
will not be faced with a disabling cost factor.

Thank you.

MR. CHIEF JUSTICE BURGER: Thank you, Mr. Attorney

General.
Mr. Kammhblz.

REBUTTAL ARGUMENT OF THEOPHIL C. KAMMHOLZ, ESQ.,
ON BEHALF OF GENERAL ELECTRIC ..COMPANY
MR. KAMMHOLZ? Several very quick comments. And
I should like to address the observations of counsel regarding
what happens at the collective bargaining table.
Members of the Court, in the real world out. there,

you don’'t take it away. And the reference is inapropos,
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i’cM, secondly, as wa note in the Supplemental
Brief dated September 15, 1976, the position of Deputy
Solicitor General Lawrence Wallace, when he appeared before
you in oral argument in Fitspabrick wai Bifczer seems rather
clearly to embrace the view of Aiello, which we have
articulated here this morning»

He says the — well, I am not going to bore you
with: reading what we quote, but on pages 8 and 9 of this
Supplemental Brief we note what the Solicitor's office says
there, and I suggest it is quite different from what we
heard here this mor&ing.

Finally, a very brief reference, Mr, Justice
Blackman, to sickle cell anemia. This is an area that we
have net covered in any of our briefs, and I should like to
note again that pregnancy is the only physical condition
which is unique to one sex. And, as I understand the
sicle cell situation, it's inaposite, because most blacks
are immune to it, and finally, its sickness, as 1 understand
it, is not a unique condition like pregnancy.

Thank you very much.

QUESTION; Well, of course, there are many medical
conditions that are more — seen more frequently in on® sex
than another.

MR. KAMMIIOLZ:s Yes.

QUESTION; Some to a 80 or 90 percent to ten or



twenty percent ratio.
MR. KAMMHOLZ: Yes
QUESTION: Okay.
MR. KAMMIIOLZ: Thank you.
MR. CHIEF JUSTICE BURGER;
The case is submitted.
[Whereuponr at 12;GO noon.,

entitled case was submitted. |

Thank you.

the case in the
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