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P8 DC E E DING S
MR. CHIEF JUSTICE BURGER: We will hear argument next
In 75-246f United States v. Hopkins.

Mr. Reich, I think you may proceed whenever you are

ready.
ORAL ARGUMENT OF ROBERT B. REICH, ESQ.,
ON BEHALF OF PETITIONER
MR. REICH: Mr. Chief Justice and may it please the
Courts
This case is here or writ of certiorari to the Court
of Claims. After the government’s petition was filed, in this

case, by leave of this Court, the claimant’s widow was sub-
stituted as respondent before this Court and, for simplicity
sake, when I refer to respondent, I shall ba referring to the
claimant.

The respondent was discharged from his position of
civilian employment with the Army and Air Force Exchange Service
for alleged acts of misconduct incompatible with his continued
employment. That discharge was sustained on administrative
appeal.

The respondent then commenced this suit against the
United States in the Court of Claims, alleging that the dis-
charge and the subsequent administrative appeal violated applic-

able exchange service regulations then in effect, that it was

also a breach of his contract of employment with the exchange



Service, and that he was also thereby denied due process.

He sought back pay and allowances and he asserted
jurisdiction under the Tucker Act, The Court of Claims denied
the government's motion to dismiss for lack of Jjurisdiction.
The court acknowledged that prior to 1970 it had no Jjurisdic-
tion over such claims, but the court held that the 1970 amend-
ment to the Tucker Act, which provides that a contract, express
or implied, with the exchange service shall foe deemed a con-
tract with the United States, conferred such jurisdiction, and
the court reasoned that exchange service employees have a con-
tractual relationship with the exchange service.

Now, we submit that the Court of Claims was correct
only insofar as it acknowledged that it had no jurisdiction
over respondent’s non-contractual claims. Congress ctoes not.
appropriate money to support the. exchange service, and there is
no statute or constitutional provision that can fairly be in-
terpreted as mandating compensation for the damage sustained.
That is a prerequisite for jurisdiction under the Tucker Act
for nor-conferactual claims, as this Court recently acknowledged
and held in United States v. Testan and Zarrilli.

But we submit that the Court of Claims misconstrued
the 1970 amendment to the Tucker Act to encompass within its
provisions a claim by an exchange service employe®© to back pay
for unlawful discharge. First, such claims are not derived

from contract. The terms and conditions of employment in the



exchange service derive entirely from regulations duly promul-
gated under the authority of the Secretaries of the Army and
Air Porce» 1Indeed, the very terms and conditions that the
respondent alleged were violated in this case were derived
solely from those regulations.

Now,- the respondent asserts in his brief before this
Court that those regulations in effect constitute a contract
of employmentt But those regulations can be and have been
unilaterally changed by the exchange service, by the Secre-
taries of the Army and Air Force as the needs of the Army and
Air 'Force require Indeed, they were changed and modified dur-
ing the course of the respondent's employment, and they con-
tinue to be subject to periodic change and modification. And
a long line of cases, beginning with Butler v, Pennsylvania,
this Court has held that government employment that is based
upon regulations or statutes which mi laterally must, foe capable
of charge as public needs require- does not give rise to con-
tractual rights.

Accordingly, the exchange service employees, 1like
other federal employees, do not have contractual rights against
the United States, This conclusion —

QUESTION: Is there a certain inconsistency in your
argument, Mr, Reich? I think there probably is in your
opponent's, too. You have to argue that they aren't govern-

ment employees for one purpose and yet they are for another,



and he has to take just the converse of It.

MR. REICH: Well, we submit that the term "government
or federal employees*) has no real talesmatic significance in
this case. Exchange service employees certainly are federal
employees*, for many purposes. As we pointed out in our brief?
Congress has expressly included them within the definition of
federal employee for the purposes of the Dual Compensation Act
and the Federal Employees Compensation Act. They are federal
employees under the Federal Tort Claims Act, and many of the
rules and regulations are exactly the same as those governing
other federal employees.

The point is — and I think this is the point that
the Court of Claims misconstrued — that the terms and condi-
tions of employment, because they derive entirely from regula-
tions duly authorized and promulgated under the authority of
the Secretaries of the Army and Air Force? and because they can
be and must be capable of unilateral change, indeed they were
capable and they were changed in this case, simply do not give
rise to contractual rights, whether you term these people
federal employees or something else.

In terms of the relationship of their employment, it
|
is not contractual.

QUESTION; Mr, Raich, can ! test that with you for
just a moment!

MR. REICH: Certainly,



QUESTION: Supposing a person is drafted into the
service under the Selective Service law, and he has to serve
according to rules and regulations in effect from time to time»
Is his legal relationship to his employer the same as the legal
relationship of this employee to his employer? K-

HR. REICH) We submit —

QUESTIONs The terms could be set unilaterally by
the Uni,ted States -~

HR. REICH: We submit, Your Honor, that if employment
is governed by terms and conditions which unilaterally must be
subject to change, and there is no suggestion in this case
that those terms and conditions could not ba changed, then
there is no contractual relationship. Now, I am informed that
there is a conflict among the circuits at this particular time
with regard tc enlistees who actually sign —

QUESTION: No, I an not. talking about an enlistee.
Perhaps you did not hear my question. The question is whether
there is a distinction between the legal relationship of a
draftee and a person who voluntarily says to the government. "I
will work on these termd and conditions and such changes as
you may make by regulation, although I may quit if I don't
like the change.X Is that the same relationship that a draftee
undertakes?

MR. REICH: Your Honor, I'm not -~

QUESTXON: Let me put it just a little differently.



Isn’'t it an essential ingredient of the relationship between
the employer and the employee, that the employes has voluntarily
agreed to work for the government on those terras, and isn't
that the traditional hallmark of a contractual relationship?

MR. REICH:! The traditional hallmark of a contractual
.relationship is an agreement to be bound by whatever terms and
conditions —

QUESTION? Well, cannot a contract be terminable at

will?

MR. SEICHs A contract presumably could be, Your
Honor, but if one party to a contract and this is established
contract law — if one party to the contract may unilaterally

change whatever terms and conditions that are part of that
agreement, then it is not deemed a contract or an implied con-
tract» Even an implied contract would not stand up under
scrutiny if one of the parties could unilaterally at any time
change the terms and conditions. It is not nearly enough —

QUESTIONS Whenever he makes the change, he runs the
risk that the employee may say, well, the bargain is no longer
attractive to Eta, so I will now terminate?

MR. REICH: Well, we would not, Your Honor, call that
a contract and —

QUESTION: What is it, then, if it is not a contract,
what is it?

MR. REICHs This would be precisely the same type of



employment relationship that all federal employees, as this
Court has time and again held, to which they are subject, and
that is the rights and obligations of employment derive entire-
ly from rules and regulations and statutes. It is not
contractual —

QUESTION: Isn't it also always an element of the re-
lationship that the employee agrees to accept that —

MR. REICH: That agreement presumably would be an
element of the relationship, but that would not ba enough to —

QUESTION: Then why is it not a contract?

MR. REICH: It is not a contract because, as this
Court has held *— well, for instance, Butler v. Pennsylvania
was one of the first time!., that this Court actually faced the
issue of a government employee asserting that he had contractual
rights to whatever agreement he had entered into with the
government, and at that time this Court said contractual rights
are to be distinguished from engagements adopted by the govern-
ment for the benefit of all, which are to be varied or discon-
tinued as the public good shall require. And then this Court
went on to say the establishment of contracts would arrest
necessarily everything like progress or improvement in the
government,

Now, I don't know what label it is convenient to put
upon these government employee relationships, but this Court has

held — and we think wisely — that, the Appalachian contract
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simply 1s inappropriate.

Now, the legislative history of the 1970 amendment to
the Tucker Act confirms that Congress did not intend to affect
the substantive rights of exchange service employees. Exchange
service employees are nowhere specifically mentioned in. any of
the legislative history, any of the reports or debates or hear-
ings preceding enactment. The entire focus of congressional
concern in 1970 was upon independent third-party contractors
and —

QUESTION: Suppliers?

HR. REICH: Suppliers of goods and services who —
and there is a repeated cadence in the legislative history, a
need, to put these third-party supplier.?* upon an equal footing
with those who contracted for goods and services with the rest
of the federal government and over whose contractual claims the
Court of Claims did have jurisdiction»

The absence of any express reference to exchange
service employees in the legislative history .is particularly in-
dicative in light of the fact that there are 100,000 exchange
service employees, and had Congress intended in 1970 to expose
the federal Treasury to the indeterminately large liabilities
that might be represented by the back pay claims of this sizable
group, presumably Congress would have addressed the issue
directly, but it did not do so.

Indeed, whenever prior to 1970 Congress had legislated
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with respect to the rights or obligations of exchange service
employees* it had done so expressly and directly» For in-
stance* it expressly included exchange service employees within
the definitior of federal employees that I mentioned a moment
ago. It expressly excluded exchange service employees from the
definition of federal employees for the purposes of laws ad-
ministered by the Civil Service Commission* including* 1 might
add* the Back Pay Act..

Now* in 1970* had Congress intended to give exchange
service employees a back pay remedy, presumably not only would
it have addressed the issue directly in the legislative history,
but presumably it would have dona it directly by merely amend-
ing the Back Pay Act to encompass such claims.

QUESTION: Mr. Reich, am I right in thinking that
prior to the enactment of the Back Pay Act an admitted govern-
ment employee had no money remedy against the government for
claimed violation of his tenure?

MR, REICH: Well, that is not entirely correct, Mr.
Justice Rehnquist, because there were a series of cases, be-
ginning I believe with United States v, Wickersham, under
which an employee whose emoluments were actually enacted in
appropriations by Congress might have an entitlement to back
pay under the theory that he had never been lawfully discharged
from his employment. But. we would point out that in those

cases Congress had waived sovereign immunity at least to the
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extent of creating a substantive right to money. The public
Treasury was exposed by the very nature of the appropriation.
But with regard to exchange service employees, where Congress
has not appropriated any money to support the exchange
services, that kind of logic obviously would not be sufficient
to create a waiver of sovereign immunity.

QUESTION: But hasn't it appropriated money here to
pay judgments that axe rendered by the Court of Claims at the
behest of third-party contractors under the

MR. REICH: Yes. Yes, the 1970 amendment does con-
cern itself with third-party contractors with the exchange
service, however — Ibm sorry.

QUESTIONs Well, if your opponent is right, presum-
ably Congress is likewise prepared to appropriate money to pay
judgments for people such as the respondent in this case and.
then seek reimbursement from the exchange service.

MR. REICH: But Congress presumably would have said
so had it so intended. Our point is that, first of all, these
are not contractual relationships, and, secondly. Congress did
not indicate any intention at all within the hearings, debates
or reports preceding enactment to bring within the ambit of
the term "contract" or "contractual relationships" the claims
of exchange service employees. Congressional silence, both in
the legislative history and also in the language of the result-

ing enactment, can only be taken as an indication that Congress



13
simply did not. intend to embrace or encompass exchange service
employees claims to back pay for unlawful discharge.

As this Court has repeatedly said# particularly with-
in the context, of Court of Claims, a waiver of sovereign im-
munity cannot be implied but must be unequivocally stated,
there has beer no such unequivocal statement here,

How, if there are no further questions, I will —

QUESTION: Well, Jjust one question. I think you say
the Congress was silent about the problem of the employee of
the exchange, but did they not cite the Keetz case during the
legislative history?

MR. REICH: The Keetz case was one of four casea,
Your Honor, that were cited in the legislative history, all
merely for the proposition or merely as instances where
sovereign immunity had barred access to the Court of Claims.
Three of the cases — not the Keetz case but the other three
cases. — 1involved express contrasts fer the supply of goods or
services. Keetz, you correctly point out, did involve the
claim to back pay by an exchange service employee. However,
none of these cases was cited on its facts or discussed on its
facts. They were merely cited in the legislative history as
four instances- where sovereign imr.yrity had barred access to
the Court of Claims.

The Court of Claims in the instant case focused upon

the Keetz case in discerning a congressional intent, to bring
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exchange service employees within the ambit of the 1970 amend-
ment» But we think chat the mere citation of Reetz? without
any discussion whatsoever, is not sufficient indication that
Congress unequivocally intended to waive the sovereign immunity
of the United States and to expose the public Treasury to the
claims of exchange service employees.

QUESTION: Don’t we have the same problem with the
legislative history that we do with the statute itself, that
the word "contract" is perhaps ambiguous — I understand your
position to the contrary — and if the word "contract" is con-
strued to include the employee-employer relationship? then all
the references to "contract" in the legislative history are
equally ambiguous? are they not?

MR. REICH: But, again? Your Honor? we —-

QUESTION; Including citing cases in a group? one of
which is an employee case and the other three are third-party
cases«

MR. REICH: Well? again? I would have to point, out
that the fact that there are 100?000 exchange service employees-
the fact that Congress had expressly legislated with respect to
them three or four times prior to 1970 and had expressly ex-
cluded them from coverage of laws administered by the Civil
Service Commission? including the 3<*ck Pay Act.? would indicate
that Congress simply did not intend or focus upon or consider

the inclusion of exchange service employees within the waiver
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of sovereign immunity represented by the 1970 amendment.

Andf again, one cornerstone of our argument must be,
as this Court has repeatedly emphasized, such waivers of
sovereign immunity, exposure of the public Treasury to claims
within the Court of Claims simply cannot be implied but must be
unequivocally stated somewhere.

If there are no further questions, 1 will reserve the
remainder of my time.

MR. CHIEF JUSTICE BURGER; Counsel, you may proceed
whenever you are ready.

ORAL ARGUMENT OF THOMAS H» McGRATL, ESQ,.
ON BEHALF OF RESPONDENT

MR. McGRAIIL: Mr. Chief Justice arid may it please the
Court;

The brief by the respondent contains three arguments:
The first argument is that the respondent had a contractual re-
lationship with the exchange service, that the respondent is
not within the ambit of the Butler case, that the history of
the exchange services show that the respondent and other ex-
change service employees are contractual and not federal em-
ployees, and that will be the argument I will present today.

In iy brief, however, there were two other arguments,
arguments two and three, in which I raised issues similar to
the issues raised by the employee in Testan. The Testan de-

cision by this Court last month rejected those contentions,
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and therefore my arguments two and three are BoOw moot.

However, I would like to emphasize that the Testan
case does not detract from the first argument, which is a con-
tractual argument- and, as I will later point out, actually
strengthens it.

I also would like to mention that my argument?:, two
and three do contain some development of the background of the
exchange services? which development, is pertinent to my argu-
ment one, and therefore T submit respectfully that the Court
may wish to review arguments two and three for the purposes of
the background facts, as 1 will not be able to cover them all
in oral argument.

The ultimate issue here is not necessarily whether
this employee and other exchange service employees are in some
vague way federal» The question is whether the Butler
principle should bs extended to exchange service employees.

Butler was decided by this Court in 1850. Of course,
it held that the government has to be at liberty to change the
agents which carry out its function whenever there i-3'-- beer, a
change of policy or change of administration or whatever. 1
submit that Butler is obsolete, that that is not the policy
now. We now have stability in the executive Branch. X am not
asking the Court to renounce Butler. I am just asking the
Court not to extend it to exchange service employees.

QUESTIONs Do you agree, Mr. McGrail, that the
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Congress has always tended to treat the employees of the ex-
changes as a separate category?

MR. McGRAIL: Yes, Your Honor. It begins with the
Constitution, Article II, section 2, it gives the Congress the
power — directs that Congress — or, rather, gives Congress
the power to delegate to the Executive the employment of fed-
eral employees. And Congress has done that by statute, section
3101, Title 5, of the U.S. Code, and it has done it very broadly
in one sentence, section 3101: "Each executive agency, mili-
tary department and the Government of the District of Columbia
may employ such number of employees of the various classes
recognized by Chapter 51 of this title as Congress may appro-
priate for from year to year." That is the delegation to the
Executive to employ federal employees, whether they are called
federal employees, public officials or inferior officers, as
they are referred to in the Constitution, in Article II,
section 2, That is the delegation —

QUESTION: My question, Mr. McGrail, went to what I
thought was a trend of Congress to deal with exchange employees
in a way different from and separately from civil servants
generally.

MR. McGRAXL: Yes, and I am saying, Your Honor, in
response to that that the basic statute in which Congress does
that is the one I just cited, because that statute says that

federal employees are paid out of appropriated funds, and
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exchange service employees arc- not paid out of appropriated
fundst and, Mr. Chief Justice,, that is confirmed in Chapter 51,
which this general authority to employ, the section I just
quoted, cites as another limitation, and there that Chapter 51
covers all civilian employees, all civilian positions, employees!
in the Executive Branch of the government. And it says "this
chapter does not apply to employees whose pay 1s not wholly
from appropriated funds of the United States," so there again
the Congress has said that federal employees are that only if
they are paid from appropriated funds, and the exchange service
employees are not paid from appropriated funds.

The government counters this with a reference to
section 3105(c), and that was a section in which the definition
of employee in Title 5, Congress in that section said that
exchange service employees will not be federal employees for
the purpose of the civil service laws. And then it mentioned
one or two exceptions, and then, as counsel for the government
has stated a moment ago, it has on some other occasions passed
statutes whereby certain provisions which govern federal, em-
ployees; are extended to the exchange service employees.

X wish to emphasize that whenever that was done, it
was dons expressly and explicitly by Congress, it was Congress
extending the antidiscrimination laws, the safety program laws,
or whatever may have been, involved ~~ there ware not too many

but it was Congress extending those to exchange service
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employees, it was not bringing exchange service employees with-
in the ambit of federal employees.

So. Mr. Chief Justice, I believe it 1s correct that.
Congress has always treated exchange service employees differ-
ently from federal employees, and therefore they would not be
within the Butler concept.

MR. CHIEF JUSTICE BURGER: We will resume there at
10:00 o'clock in the morning, Mr. McGrail.

[Whereupon, at 3:00 o'clock pm., argument in the
above-entitled, matter was recessed, to reconvene on Tuesday*

April 20, 1976, at 10:00 a.m.]
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PROCEEDTINGS

MR. CHIEF JUSTICE BURGER; We will resume arguments
in United States v. Hopkins.

Mr. McGra.il, you may proceed whenever you are ready.

ORAL ARGUMENT OF THOMAS H. McGRS.IL, ESQ.,
OH BEHALF OF RESPONDENT — RESUMED

MR. McGRAILs Mr. Chief Justice, and may if please
the Court;

Yesterday, during my argument, I had pointed out that
the fountainhead of federal employees is Article II, section 2
of the Constitution, although there are two types of employees
referred to, and the two together cover all federal employees.
One is those officers who are confirmed by the Senate and the
other consist of all the remaining officers or officials or
employees of the federal government, and that constitutional
provision authorizes Congress to delegate the power of employ-
ing those individuals fcc the Executive, and Congress did that
in section 3101 and, in doing so, limited those employees to
persons who are paid out. of appropriated funds and, of course,
the exchange service employees are not.

QUESTION; Mr. McGrail, you are net suggesting that
the only categories of people who can find employment with the
federal government are those who are appointed and confirmed
in the appointments clause, are you?

MR. McGRAIL: I am arguing that only those who fall
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within that clause are properly in the category of federal em-
ployees or officials or inferior officers, yes, I am, Your
Honor.

QUESTION: Well, certainly that is true, but when you
go from inferior officers to just employees, there are a couple
old cases from this Court that talk about one man who was ap-
pointed by an assistant surgeon or something like that, and
they say he is just an employee, he is not under the appoint-
ments clause at all.

MR. McGRAXL: I am not familiar with that case, Your
Honor, and it would appear to be in conflict with the Article
II, section 2. And the Sutler case, which we are now contend-
ing with, the limitations imposed by Butler I submit are di-
rected only to the Article II, section 2 employees.

The government argues that section 2105(c) indicates
that Congress has extended the concept, of federal employees to
the exchange service, and I pointed out yesterday that, in
addition to being contrary to Article II, section 2, that that
statutory provision does not do so, although it does in that
provision and several others apply certain principles which are
generally applied to federal employees —

QUESTION; That is all you really need to argue, 1is
just the statutory — if you win on that, you need not —

MR. McGRAXL: That is correct, Mr. Justice White. If

the respondent prevails on that, it ends the case.
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QUESTION: Only because then for purposes of the
issue in this case these people would not be employees.

MR. McGRAIL: I'm sorry, Mr. Justice White, I am not—

QUESTION: Well, why would it end the case?

MR. McGRAIL: It would end the case because — the
only reason why these employees would not have an enforceable
contract of employment is because Butler said inferior officers
or public officials do not have it. So if the exchange service
employees are not in the category contemplated by Butler, then
there is a contract of employment which can be enforced, and
the 1970 amendment to the Tucker Act would clearly apply.

QUESTION: So there are cases which say that employees
of the United States do not operate — they are not under a
contract, there is not a contractual arrangement? If you are
not an employee: of the United States, the usual jurisprudence
is that it is a contractual arrangement?

MR. McGRATL: Yes, Your Honor.

QUESTION: And that is what you are arguing?

MR. McGRAIL: That 1s correct, Your Honor.

QUESTION: Well, isn’t the other and very important
question in this case whether the 1970 amendment granted right™
with respect to employees or, to put it broadly, people who are
working for the government or whether it was intended to he
limited to contractors with the government,, suppliers? Isn’t

that really a fulcrum of this case?
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MR. McGRAIt; Yes, 1t is. Also the contention by the
government that the amendment was intended to apply only to
suppliers is not supported by the legislative history. The
government says there is no reference to PX legislative em-
ployees in the legislative history. It so happens that there
is. There is no reference, however, in the Senate report or
the House report or the debate to supply contractors? although
the PX3s deal with millions of dollars a year in supplies which
they sell at retail, there is no reference t.c suppliers in the
legislative history.

Now, the reference to the employees in the legislative
history is the Keels case, which is a very significant case,
and the Borden case, not just one employee case but two of them.
Congress in both reports say there is a gap or a loophole in

the court's Jjurisdiction formed by Borden, Keetz, Pulaski and

Kyer. Two were employee cases, two ware personal service
cases. The government suggests that Congress did not under-
stand what those cases were about. I submit that it i.s ele-

mental in statutory construction that we assume Congress knew
what it was doi.ng, and these bills came out of the Judiciary
Committee, composed of lawyers.

And, furthermore, trial Judge Spector, of the Court
of Claims, was a witness before the committee on behalf of the
American Bar Association. Mr. Spector was formerly Chairman of

Armed Services Board of Contract Appeals, and is recognized as
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one of the leading authorities of federal contract and employee
law, and ha did refer to in his statement presented to the
committee, he did. refer to the employee situation. As a
matter of fact, he pointed out there is a difference between
PX employees who have a contract and regular federal employees.

At the March 4, 1969 hearings, at page 10, he stated,
"Regular civilian employees of the government, unlike those
of nan-appropriated funci activities, are not employed by con-
tract." Thus, he is saying to the committee, PX employees have
a contract, federal employees do not. And he cited the Bouchea
case, which unfortunately is not cited in the briefs, but is
cited at page 10 of those hearings, which as an employee of a
PX who was fired or demoted, and he went fcc the Armed Services
Board of Contract Appeals, and they did not turn him down be-
cause he did not have a contract relationship, they turned him
down because their jurisdiction is limited to contracts where
there is a standard government disputes clause. Everyone
recognised that there was a contract relationship.

Ip the Keefes case, which is one of the four cases
that the Congress relied on in passing this legislation, the
government took the very strong position that exchange service
employees have contracts. They argued, and. I quote, "It is
patently not true that the claim is not founded on contract.

It is patently not true/ the government said at that time:,

that the exchange service employees relationship is not founded
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in contract.

The Court of Claims picked that case up in this case,
the Hopkins case below, and referred to the fact that the
government has previously taken the position that they have
contracts of employment, and stated, {We find it a bit ironic
that in the instant case, the government argues just the oppo-
sita, We can only assume that this inconsistency has occurred
because the enactment of Public lav; 91-330 now grants juris-
diction for exchange contract employees, We" — the Court of
Claims speaking --- "in this case, we hold the government's
contract theory in ..Eeetss to be correct and see no reason to
change it in the instant case."

Why did Congress pass the 1970 amendment? Because
the Court of Claims, in Borden, in Keetz, and in Kyer, said
there is a harsh result here, these people have no court to
go to, and the Senate and the House both said that is why we
are passing this legislation.

QUESTION: Those statements of the Court of Claims
aren’'t entirely consistent with what the sponsor of the bill
said, in describing it — Senator Tydings! statement, I am
referring to, where he said that this amendment will provide
the contractors, that is the people who are selling goods and
services to non-apprbpriated fund agencies, with a means of
suit and remedy on omission. The sponsor of the bill didn't

say anything about employees, did he?
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MR. McGRAIL; No, ha did not. The reference to sm~
pPloyees is through the Keetz case and the Borden case and
through Mr. Specter's statements. But I think Mr. Justice
Stevens, in his comment yesterday, may have pointed to the
answer, that Congress was aware that these employees had con-
tracts, was aware that there were personal, service contracts
with the exchange service, and obviously was aware that there
were millions of dollars of supply contracts. It did not
isolate in its reports supply contracts, it Jjust referred to
contracts and contractors.

QUESTION: Well, do we ordinarily speak of employees
as having contracts, Mr. McGrail?

MR. McGRAIL: Not in respect to federal employees.
But I think in respect to non-federal employees, it is recog-
nised or understood, the language may not. he contractual, 1legal
contractual language, but I think that it is recognized, at
least by lawyers, that the employer and employee relationships
are contractual. What else can it be?

QUESTION: If your position is sustained here, Mr.
McGrail, mechanically, 1 take it, the Court of Claims would
render a Jjudgment,- the Treasury would pay the judgment, and
then seek reimbursement from the exchange, Jjust as it would
with a third-party contractor?

MR. McGRAIL: That is correct. That is what the 1970

amendment directs in respect to all contracts.
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QUESTION? Mr. McGrail, I don't seem to be able to
find the complaint in front of me. Does your complaint allege
that there was a contract between your client or the decedent
and the exchanges?

MR. MeGRAIL: Definitely it does. Your Honor.

QUESTION: And does it allege a breach of that con-
tract?

MR. McGRAIL: It alleges a breach of the contract,
and in the alternative it alleged breach of the regulations.
Of course, it was filed before Testan, so there were alterna-
tives here. One of —

QUESTION: And you began, then, in effect the regula-
tion theory, you are just relying on the contract theory now?

MR. McGRAILs That is correct.

QUESTION: Now, the case was dismissed for lack of
jurisdiction, rather than for failure tc state claim, is that
correct?

MR. McGRAIL: That is correct, Your Honor.

QUESTION: And in the dismissal did the court rely at
all on anything outside the complaint? Die it rely on an
affidavit by somebody in the record, I believe? What is the
record before us? I just want to be sure that I know —

MR. McGRAILs There was no affidavit filed and, of
course, no discovery, and there was no record before the court

other than the fact that the government did submit what they
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have attached to their brief in this case, a government paper
that shows the positione held by the respondent at varicus
timese and the government submits that for the proposition that
the respondent was "appointed to his position," ergo he was a
federal employee. There was nothing else in the record for
the court to rely on.

QUESTION? Do you describe the contract in any detail
ocher than simply saying there was a contract? Is it oral or
written, or what is the character of the contract? Can we tell
from the complaint?

MR. McGRAILs No, the contract, 1 contend, 1s not a
document that states "contract of employment."™ The contract
would be formed by the appointment papers which the employee,
the respondent, would have signed. The exchange service have
superimposed on themselves the same format that the Civil
Service uses in respect to employees, so the same type of docu-
ments would exist, and X state those documents would constitute
the written contract.

QUESTIONS Well, what 1is the substance of the con-
tract that you allege? 1Is it terminable at will or is it for a
fixed term, or what is it? What do you claim the contract is?

MR. McGRAIL: It is a contract whereby the government
agreed to pay this individual, permit him to work, and not firs
him except for cause, disability and inefficiency. And the

employee agreed to work, comply with the regulations and to do



He, I will concede, had the prerogative to withdraw
at any time, which is not untypical of contracts which exist
between management and labor and which are enforceable,

QUESTION: What are the papers which describe the
government's contractual obligations? Are they the regulations
that —

MR. McGRAIL: These would be the regulations and
circulars, primarily the regulations plus the appointment, to
use that term, the government uses it, the appointment papers.

QUESTION? If there should to a hearing and the
District Court should conclude, after looking at all of these
papers, that they do not constitute a contract, then I take it
you would lose, assuming that is correct?

MR. McGRAIL: Yes,, but that would be a very unusual
result, because either this individv.sl had a contract or he was
a federal employee. I see no possible alternative.

QUESTION; You think, in. other words, that any and
fevery employee', except for a federal employee, has a contract
with his employer?

MR. McGRAILs Yes, Your Honor.

QUESTION; In private employment and in this sort of
base exchange employment?

MR. McGRAIL: Yes, sir, unless it is in the govern-

ment Butler-type situation, I see no alternative but a
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contractual relationship.
» QUESTION: Private industry?

MR. McGRAIL: Yes, sir.

QUESTION? Well,, why do you need unions?

MR. McGRAIL: Well, the unions, of course, provide a
much greater force, than the individual employee in contracting
with the employer.

QUESTION: And the union negotiates a certain thing
that is called a contract.

MR. McGRAIL: That's right, Your Honor.

QUESTION; But the individual doesn't.

MR. McGRAIL: Oh, the individual, I submit, Your

I Honor, does negotiate when he asks for a job, even a very
simple job. If a secretary goes in and asks for a job —

QUESTION; Well, in the non-union shop, everybody
that is working has a contract?

MR. McGRAIL; Yes,, Your Honor.

QUESTION: That is enforceable?

MR. McGRAIL: Beg pardon?

QUESTION: And it is enforceable in courts? I would
like to know of a case.

MR. McGRAIL: Well, Your Honor, if there are terms to
the contract, specific performance is not available frequently,
if not always, in respect to personal service contracts, but

the contracts can be enforced if there is a breach by the
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QUESTION: This man is working as a bricklayer in
building & building, now where is his contract? It is not in
writing. Where does —

MR. McGRAIL: If the contractor says to a bricklayer,
"I have a job out here that, is going to take one week, and I
agree that you can work for the full week and do that entire
job for one week, and if you do it properly, you have a guaran-
tee that you will work for one week, and’ —

QUESTION: Well, mine is the man says, “I want to hire
you as a bricklayer,*' period, "and I will pay you $8.50 an

n

hour,” period, that's all. Now, what are the terms of that
contract?

MR. McGRAIL: The terms you just stated, and that is
all it is, Your Honor, and there is nothing to enforce that.

QUESTION: So he can fire him the next minute?

MR. McGRAIL: That is right. Your Honor.

QUESTION: It is terminable at will?

MR. McGRAIL: It 1is terminable:, at will. Your Honor,
that contract, but we don't have a terminable at will contract
here.

QUESTION: Why not?

MR. McGRAIL: Because the exchange service has said

we will not fire you unless you are inefficient, unless you are

disabled or unless we have cause, and the various causes are as
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follows, otherwise we will not fire you... That is enforceable.

QUESTION: Well, 1 am still quarreling about words.
A contract at will is just not a contract.

ME. McGRAILs Well, it is not --

QUESTION: It is a play on wordsr that is what it is.
It is a play on words.

MU. McGRAILs But we don’'t have a contract at will
here.

QUESTIONS If I may suggest in this question, if the
bricklayer case- if he does do an hour's work of bricklaying,
he is entitled under that oral contract to $8.50, if it is a
satisfactory job of bricklaying, and it is a contract to that
extent, isn’t it?

HR. McGRAILs Yes, it 3.3, Your Honor.

QUESTION: Even though the employer, might, fire him
after one hour

MR. McGRAILs That's correct, Your Honor.

QUESTIONSs terminate the contract after an hour.

MR. MtGRAILt Yes, sir.-

QUESTION: But if he fires him before ho starts work-
ing, he doesn't get the hour?

QUESTION: The other problem is whether the 1970
amendment gave a right to sue under the Tucker Act. Even if
you were correct on your proposition about the contract, if the

1970 amendment did not apply te employees, then that would be
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the end of the case, too, wouldn't it?

MR. McGRAIL: Yes, it would, Your Honor. But, you
see. Congress was fully aware of the employee situation here
when it. passed this hi!3 , and it stated "there is one little
loophole, we want to close it." I say if there is any doubt
as to whether these exchange service employees had a contrac-

tual basis, Congress here mandated thac they did by treating
them as they have over the years, the federal government and
the courts have treated these employees as contractual.
Congress was fully aware of that when it passed this bill.

QUESTIONi Suppose there was jurisdiction, I suppose
you would argue you stated a course of action, too?

MR. McGRAILs Yes, I am aware of Judge Skelton's
dissent and. —

QUESTIONS Well, Judge Shelter rent to groat length
to demonstrate to his satisfaction that once the exchange
service terminated his employment, which it had a right to do
without liability, all of his contract rights were also ter-
minated

MR. McGRAILs Yes, because Judge Skelton thought that
if was terminable at will, and I respectfully believe that, that
tfs incorrect.

QUESTION: Well, let's assume it was terminable at
will, let's just assume that for the moment. Would the juris'

dietional holding here be correct?



MR. McGRAIL: No, !' would say it would not be corrects
but when the case went back to the Court of Claims, the Court
of Claims would dismiss it because there was no contract to be
enforced, terminable at will.

QUESTION: Well, you would say that -$he jurisdiction-
al holding was that it was correct, that it was correct?

MR. McGRAIL: I say that ~

QUESTXON : I mean, do you still think it is a contract
claim within the jurisdiction of tine Court of Claims, it is a
contract that was terminable at will?

MR. McGRAIL: That is correct.

QUESTION: And the claim was asserting something in
futuro?

MR. McGRAIL: Yes, Your Honor, I have no problem with
that at all.

QUESTION: And the term?* of tr>0 contract a**® someth.*ng
to be decided on the trial and on the merits?

MR. McGRAIL: Yes, Your Honor.

QUESTIONs And as my Brother White’'s question suggests,
Judge Skeltones dissent was really directed more to the merits,
wasn’'t it?

MR. McGRAIL: That is correct. Your Honor.

QUESTION: Let me pursue that thought with one other
question. I assume Mr. Justice Stewart asked about the brick-

layer on a terminable at will situation, assume that your man
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had a terminable at will contract but didn't gat paid for the
last week of his work» If there is no jurisdiction? he would
have no way of getting his back pay? would he?

MR. McGRAIL$} That is correct, Your Honor.

QUESTION; Unless by administrative process they gave
it to him. Assume they denied it, found that he had not in
fact worked as much as ha claimed, you would say, as a matter
of contract law, he is entitled to be paid and there is Jjuris-
diction in the Court of Claims to award hack pay?

MR. McGRAILs There 1is jurisdiction in the Court of
Claims.

QUESTION; The government's position -Is that there is
no Jjurisdiction, you are just out of luck.

MR. McGRAIL; Yes, because they say that Butler ap-
plies and the exchange service employees are federal employees,
contrary to statute and contrary to the fact that throughout
the history, until this amendment, the government and the
courts have treated these employees as contract employees and
not federal. And Congress was aware of this and recognised
this when it passed the 1970 amendment and stated its strong
p ridion that it wanted to close this gap forme& by Keatas as
completely as possible, so there will be no opportunity — and
I now quote frcm the Senate report — "which would ultimately
serve to create additional loopholes through which clever de-

fendants may ultimately retreat into the anachronism of
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governmental immunity that the bill seeks to eradicate."”

The Congress was aware of the status of these em-
ployees as contractual and that is why -- and was aware of the
supply contracts, personal service contractors also, and just
referred generally to the contracts and contractors, and made
no specific mention to any of them and, as I said before, there
is nothing in the legislative history which addresses itself to
the major contractors of these exchanges, the supply contractors.

Thank you, Mr. Chief Justice.

MR. CHIEF JUSTICE BURGER: Thank you, Mr. HcGrail.

Do you have anything further, Mr. Reich?

ORAL ARGUMENT OF ROBERT B. REICH, ESQ.,
OH BEHALF OF PETITIONER — REBUTTAL

MR. REICHs Just two points, may it please the Court:

The respondent tells us that the terms and conditions
of his employment in the exchange service derived from contract
but whan asked to provide the basis for the contract or to pro-
vide the terms or any duration for the contract, he turns in-
evitably to the regulations governing employment in the exchange
service.

X would point out that these regulations not only were
unilaterally changed during the course of respondent’s employ-
ment, but the very terras and conditions, the wvery regulations
that respondent, in his complaint before the Court of Claims

asserted were violated or were breached -re-re not in fores and
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effect at the coar®iencement, of his employment in 1958 with the
exchange service.

Therefore, the employment status of this employee.,
like other exchange service employees, really turns within or
comes within the Butler principle, and that principle does not
turn upon labels as to who is or who is not a federal employee,
because we know that for certain purposes exchange service em-
ployees are deemed federal employees. 1 pointed out yesterday
that there are statutes ii which Congress has expressly brought
them within that definition? for other purposes, they are out-
side that definition of federal employee.

The term “federal employee" is not the touchstone.
The question, rather, is whether, under the Butler principle,
the employment relationship with the government is derived en-
tirely, at here, from regulations or statutes which must be
capable of uniform or unilateral change as public policy re-
quires. In traditional contract terminology, there would be no
contract, simply because there is no mutual obligation to be
bound. In fact, even as between private parties an agreement
such as this or such as respondent wants to create would —

QUESTIONi Well, what if there was simply a claim in
the Court of Claims that the plaintiff had worked for an ex-
change and hadn2l been paid?

MR. REXCHs That retroactive, that claim for money

due —
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QUESTION: For back pay? he says you owe me some
money for some work I did for you, is that a contractual claim?

MR. REICH: We would contend that that would not be.
That would be exactly the same, Mr. Justice White, as any other
employee of the government, again whether he is termed a
federal employee or not, who merely asserted that he was en-
titled to backpay, and if there is an express waiver of
sovereign immunity, then he is entitled to back pay, whereas
the Back Pay Act applies.

QUESTION: Well, it is awt back pay, it is 3just pay,
pay for work done for which ho hasn't been paid. That is Mr.
Justice Whitens question.

MR. REICHs But if —

QUESTIONS That is a contract claim, isn’'t it?

MR. REICHs It would be a contract claim if this were
between private parties, that is absolutely correct.

QUESTIONs So you agree — does this gentleman pre-
vail if we ware to conclude that exchange employees are not
employees of the United States?

MR. REICH: If you were to conclude that their employ-
ment relationship was not of the sort that would come under
Butler, but ~~

QUESTION: Well, isn't that what the Court of Claims
decided?

MR. REICH: The Court of Claims merely went by labels.
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Mr. Justice, they —

QUESTION: Wall, I know, but it decided that they
weren't employees of the United States.

MR. REICH: They said that they ware not "federal’
employees, but they did not analyse,, and what we emphasise they
should have done

QUESTION: Well, suppose we apply the same label,
with analysis or without?

MR. REICH; Okay. With analysis, if you decided that
they wore not government employees, then the next question
would be whether in 1970 Congress gave any express indication
that it desired to expose the public Treasury to the claims of
these exchange service employees, because what we are trying to
construe

QUESTION: Well, they said that — they gave an indi-
cation that any contract claims with exchanges could be sued on,
that is what they said. And if you agree that a non-federal
employee has a contract claim, why doesn’'t it cover it?

MR. REICH: Because there are 100,000 — there are
two reasons, Mr. Justice — first, there are 100,000 exchange
service ernpoloyees. Whenever Congress has legislated with them
in the past, they have done so directly. Secondly, because
these employees are federal employees for certain purposes and
are not for other purposes, because there is at the very least

that conclusion —
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QUESTIONS They aren’t even employees for purposes of
civil service.

MR. REICH: ©No, but as 1 pointed out yesterday, the
Congress expressly included them in the definition of federal
employees for the Dual Compensation Act, with prevailing wage
rates, the Federal Employees Compensation Act, they are federal
employees for the purposes of the Federal Claims Act —

QUESTIONs Do you say that the amendment should have
— would have to indicate a congressional intention to include
them much more clearly than if does?

MR. REICH: Certainly. The waiver of sovereign im-
munity cannot be implied, as this Court has repeatedly stated.

QUESTION: You are not suggesting that the employee,
an employee or a person engaged in that activity has no remedy
if they don't give him his paycheck at the end of the pay
period? But you nay he doesn’t have aremedy under the Tucker
Act, as 1 —

MR. REICH: He simply doe-rn't have a remedy under the
Tucker Act for* access to the Court of Claims —

QUESTION!? What remedy dees he have?

MR. REICH: — since there must be '—

QUESTION; What is it?

MR. REICH: Well, his remedy — he perhaps might have
remedy, arid again, let ~— he might have a remedy, 1if his alle-

gation is that the government has not subscribed properly to
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the regulations governing employment, he might have a remedy
under mandamus in the District Courts, or perhaps he would
have a remedy under .1631«

QUESTION; Suppose he says I was not paid for my work
for five days, period, thatls all?

MR. REICH; Well, in that case you might have an alle-
gation under the Tucker Act, not as a contract but any federal
employee, any person employed by the government might have a
just compensation claim —

QUESTION; Let me put it this way; If you work for
me for five days and I don't pay you, you have a clear-cut
right of action against me.

MR. REICH; That's right, if we are private parties.

QUESTION; Wel.l, exactly the sates situation, except
one party is not a private, then what remedy does he have?

MR. REXCKs If one party is the government, Mr.
Justice —

QUESTION; Right.

MR. REICHs — the remedy for everyone who has an
employment relationship with the government and who has not
been paid by the government, I presume that the remedy would be
under the Tucker Act arc; the allegation would be something akin
to an unjust taking, a lack of just compensation under the
Fifth Amendment, or perhaps an illegal extraction.

QUESTION; Well, if the government —
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MR. PEId-rs But my point is that that would not creafcs
a contract right. If I, for instance, were not paid by the
government, I might have access to the Court of Claims under
one of those theories, perhaps --

QUESTION” You have access through the Back Pay Act,
don’'t you?

MR. REICH: I would also have access under the Back
Pay Act.

QUESTION: 2And. that’'s the difference between you and
the respondent here, is *hat he doesn’'t have access under the
Back Pay Act.

MR. REICH: That is absolutely correct, he would not
have access under the Back Pay Act.

QUESTION: If you are right, he has no access to the
courts?

MR. REICH: He would have absolutely no forum for the
back pay --

QUESTION: Yes.

MR. REICH; — that he claims was is entitled to. He
might have before —

QUESTION: He might be able to get mandamus for rein-
statement.

MR. REICH: He might have a forum for reinstatement,

that's correct.

QUESTION: Mr. Reich, could I ask one other question.
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There has been a lot of reference to the Butler case, which is
a case that held, as I understand it, that canal commissioners
appointed by the State of Pennsylvania didn't have a contract
within the meaning cf the contracts clause of the Constitution.
What is the federal case that you rely on to describe this con-
cept of a federal employee who has no contractual rights? It
isn’'t the Butler case, surely.

MR. REICH: Well, following Butler there were i,mny
cases concerned not with high-level appointees but concerned
with all kinds of individuals who had employment relationships.

QUESTION: Which is the leading case that says they
can't possibly have contractual rights?

MR. REICH: Well, for instance, United States v.
Hartwell, 73 U.S., that we cited in our brief, I believe is
concerned with a minor official who does not come under the
appointments clause but where the government simply relied
upon the Butler principle and held that because his employment,
relationship derives from regulations that must be capable of
clange as public policy requires, therefore he does not have
contractual rights, there is no vesting of any right against
the government. And, again, the Butler logic would apply with
equal fores, to all employees —

QUESTION: Well, there are two separate theories. One
might say that the contract is one terminable at will to retain

toe sovereigncs ability tc. change personnel and the X.i'~e. That
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Is not necessarily inconsistent with saying that the relation-
ship is nevertheless fundamentally contractual,, so that the roan
could sue for back pay and the like on a contract theory. They
are not necessarily inconsistent. But you say this 1line of
cases — the only one I have looked at is Butler — these cases
say that they definitely establish the proposition that the re-
lationship is non-contractual?

MR. REICH? Is non-contractual.

QUESTION s not that the contract is one that does
not give a remedy?

MR. REICH;: Not that the contract is one that is ter-
minable at will or that there are any vested contractual rights
at all. The simple holding is that there 1? no contract to
begin with.

QUESTION; Mr. Reich, if government employment of the
kind that you have and that I have is a contract, I suppose that,
there would have been no necessity for the Back Ray Act., since
either one of us could have sued under the Tucker Act in the
Court of Claims?

MR. REICH; Ycxir Honor, that is correct except insofar
as veu and I are paid from appropriated fundi, so at the very
least, even if there were not a Tucker Act, again referring to
the case I cited yesterday, Wickerchair.. there Is a line of cases:
holding that even prior to the Back Pay .let, if there has been.a

waiver of sovereign immunity represented by a mere appropriation
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the government has in effect opened up the public Ireasury and
exposed it to that kind of a back pay claim. That is not. the
case hare.

Thank you.

MR. CHIEF JUSTICE BURGER: Thank you, gentlemen. The
case 1s submitted.

[Whereupon, at. 10; 42 o'clock p.m., the above-entitled

case was submitted.]





