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P ROCEEDINGS

MR. CHIEF JUSTICE BURGER: Wo will hoar arguments

next in No. 74-1481, American Mororists Insurance Company
against Virgil B, Starnes.

*ir, Westbrook, I think you may proceed whenever
you are ready.

SEAL ARGUMENT OF JOEL W. WESTBROOK, ESQ.

ON BEHALF OF APPELLANT

MR. WESTBROOK: Yes. Mr. Chief Justice and may
it please the Court:

I am Joel Westbrook of San Antonio, Texas
representing the Appellant, .American Motorist.

We are aware, may 1t please the Court, that not
very many constitutional venue questions come to this
Court but I must nay, I must pass on to you that it has
been said that Texas probably has, within its own Appellate
system, more venue appeals than all the other 49 jurisdic-
tions combined and I believe this case will help you to
see v/hy that is. because in Texas the venue carries a
great deal more encumbrance than Jjust whore the case is
going to be tried.

Our client, the American Motorist, unsuccessfully
challenged venue in this uninsured motorist case as brought
aeainst it in a Texas State District Court in McLennan

County, Texas.



The Appellant then had no more success in the
Appellate courts of Texas because the Texas Supreme Court
had previously, in 1963 in its Commercial Insurance versus
Adams case,, against virtually the same constitutional
challenge, hold against the challenge virtually the same
one that we are making today.

QUESTION: That was a Texas Supreme Court case,
wasn't it?

MR. WESTBROOK: Yes. Actually, your Honor,
the Texas procedure of refusing writ of error and choosing
between two conflicting courts of civil appeals judgments
on this point and in per curiam selecting one of them and
when writ is refused in Texas outright, why, that is the
same precedential value as a Texas Supreme Court case
would have.

QUESTION: Is it possible to .say that your
opponent doesn’'t rely on Adams? He doesn’'t cite it in his
brief.

MR. WESTBROOK: Your Honor, I felt that the
Court would ---

QUESTION: Maybe I should ask him that.

MR. WESTBROOK: Yes.

QUESTION: Mr. Westbrook —

MR. WESTBROOK: Yes, sir,

QUESTION: --- I take it that this same Plaintiff



could have sued a domestic corporation in McLennan County
just as you were sued in McLennan County since this
plaintiff resided in McLennan County so that the only
distinction you claim is being made between in-state and
out-of-state corporations is the necessity with respect to
a domestic corporation of having to prove a prima fascic
case as a cause of action

MR. WESTBROOK: Actually* having to prove a
case by a preponderance of the evidence* your Honorct yas.
That is the difference.

OUHSTTO"- Do you think this is a final judgment

MR. WESTBROOK: X beg your pardon?

QUESTIO?!: Do you think this is a final Jjudgment
under R-20 and U.S. v. Lnndo?

MR. WESTBROOK: Yes, sir* it is a final judgment

QUESTION.: If you are thinking about our i*fanQO
case* where it held that whexa Congress conferred a
right of — limited the right to sue a federal bank* it
would strike me that your claim here -- you are not
claiming a right that Texas law gives you to be sued in
a particular county. All you are really claiming is the
right to be treated identically with the domestic
corporation* isn’t it?

MR. WESTBROOK: Yes* sir* that is correct.

QUEST ION; Do you think that is the same as



Lando, for finality purposes?

:m. WESTBROOK: I do not have the familiarity
with Lnngde on that point, your Honor but in our Jjuris-
dictional statement, the Appendix B-III, we cite a number
of cases, which are Texan cases, of course, that do hold
that they arc final Jjudgments and they are appealable in
Texas and this Court did note probable jurisdiction before
in another Texas case, Exxon, versus Preston and it had been
briefed by the Appellant»

QUESTION: But all the Texas Court here did was
to say that the suit could proceed against your company.
The suit isn't over.

MR. '.JESTBROOK: That i-» right, vyes, sir.

QUESTION: Maybe you are suggesting that we
should have postponed jurisdiction, rather than noted it.

MR. ','SSTBTIOOK: Well, sir, I can only say that
in Preston versus Exxon, -jurisdiction was noted. It was
never hoard by this Court because the plaintiff Appellee --

QUESTION; Wasn't it mooted out? Let me follow
through with another question Mr. Justice "Rehnquist
intimated. Would you explain for us Jjust what a preliminary
venue hearing amounts to in Texas as far as a domestic

corporation is concerned?

‘in. NERTBROOT: Yes, sir. If you have a

(tonestic onmgration in Texas that challenges venue where



the plaintiff has brought the action, that domestic
corporation, the defendant, files what is called a plea of
orivilo”e, a verified plea.

The Plaintiff then files what is called a
"controverting plea" and it is sent down for hearing. A
jury r\-iy br> roguested by the Do fondant. If he does, however
rogue' )t a Jjury, the trial court, in hin discretion, can fry
on hae mo**i.t-; Tt the sar-e time but of course, ae is
ruunini' tho ri.sk feat if no's v'ronr on the plea oF
priviloco, i will rtvo*'sc-1 and have to be tried on the
rv;rlc; ad®ai i

-o', noot of thorn are tried before tho -judge.

'the -judoo tii-'i | ,a.he:i hi.s .Incision, cither sustaining
or overruling the plea of privilege.

If it is sustained, then the case is transferred -
.in our case, to Dallas County, where the principal office
was of American Motorist — it is transferred $o that
county unless there is an appeal from that order.

If it is overruled, it is then tried in the
county in which it was originally brought unless there is
an appeal from that order but either side can appeal the
ruling of the trial court.

QUESTION; Well, do you feel that that affords
unequal protection as between domestic and foreign

corporations"



MR. WESTBROOK: In this rasp-act* that when the
domestic corporation makes its challenge to the venue, the
plaintiff, in order to keep that case in that county,
McLennan County, has to prove, in addition to other factors
such as the residence there or there is an agent of that
domestic corporation resident in McLennan County —' ha has
to prove his cause of action, every constituent element*
has to be proven by a preponderance of the evidence.

This 1is a vary substantial burden that the
Plaintiff has to bear at this early stage in the proceedings.

QUESTION: And you are saying that ha doesn't
have to bear that with respect to a force operation, there-
fore, no equal protection.

MR. WESTBROOK: That is right, your Honor. He --
in our case, we stipulated and the thing was tried on the
record, stipulated facts. We stipulated American Motorist
was an Illinois corporation authorised to do business in
Texas and doing business in Texas and that it had an agent
in McLennan County. That is what it is and the Plaintiff
relied on Subdivision 27 of our general venue statute and
that was sufficient under subdivision 27.

Had it been a domestic corporation, it would not
have bean sufficient. We would then have had to go ahead
and prove the cause of action.

QUESTION: I hear what you say, but does it mean



you have a full dress trial before a jury on the merits» on
the venue issue alone?

MR. WESTBROOK: If yon ask for a jury, yes. But
as I said, the court has the discretion to try the case on
the merits at the same time it tries plea of privilege, if
he does ask for a Jjury.

QUESTION: But if the court does not exercise thcit
discretion, then the plaintiff has the burden of showing
by a preponderance of the evidence that he 1is entitled to
recover on the merits?

MR. WESTBROOK: Yes, sir. Every element of
the cause of action except damages -- factual damage.

QUESTION: And so you might have a week's trial?

MR. WESTBROOK: Yes, sir.

QUESTION: But if you are a foreign corporation
you don't have that opportunity.

MR, WESTBROOK: No, sir, Jjust if you are a
foreign corporation doing business and have an agent in

that county.

QUESTION: And does the defendant put in. evidence
at the jury trial to controvert the evidence introduced by
the plaintiff?

MR. WESTSRGOKs Yes, sir.

QUESTION: So you have a full-dress trial?

MR. WESTBROOK: Could be, yes, sir. And, of
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course, the —

QUESTION: What is the normal practice? Does
the Jjudge usually have two trials or does he usually
consolidate?

HR. WESTBROOK: No, sir, the normal practice, 1
would say, 1s a jury is not demanded. The normal practice
is that the Jjudge hears and makes the decision and normally,
it is not a full-dress trial.

QUESTION: Normally, what is it, sort of a prima
fascie case and just hears the plaintiff?

MR. WESTBROOK: No, sir, it has to go beyond
that. In our trials court, he has to prove it by the
preponderance of the evidence but of course, if a Jjudge
in the finder cf facts in this kind of preponderance
business, it is not likely to be upset that it was the
preponderance of the evidence.

QUESTION: Mr. Westbrook, I see from the brief
that you filed,the Appendix here, that there are 31 sections
to the Texas venue code. There are obviously distinctions
between foreign corporations and domestic corporations
which you are asking us to focus on but under section 28,
1f your company had been a fire, marine or inland insurance
comapny which had been subject to different regulations,
then being an automobile Casualty company.

Nov, what is the standard that we are supposed to
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apply in terms of equal protection in determining whether
these 31 different provisions for venue and different kinds
of suits offend the Federal Constitution?

MR. WESTBROOK; We say that the Federal
Constitutijn is offended — the Equal Protection Clause —
by reason of the difference in Subdivision 23 which covers
domestic corporations and Subdivision 27, which covers
foreign corporations other than those specified elsewhere
and this case came up under Subdivision 27.

Mo other of the subdivisions are involved.

QUESTION: That is true. It is perfectly true,,
but it seems to be that any litigant in Texas, unless he
happens to be a private individual sued in a particular
kimd of case, 1is going to be able to make some claim that
he is treated differently than a railroad personal injury

case in Section 25 of the fire and marine case in 28.

What standard do we apply?

MR. WESTBROOK: Yes, sir, as a matter of fact,
Subdivision 23 'was before this Court 44 years agglon the
claim that corporations were discriminated against because
they had to prove a cause of action and the individual did
not in order to avail himself of the privilege of transfer
to the county of his residence and the standard, we think,

is the standard that was employed, substantially employed

in Power Manufacturing versus Saunders, which this Court
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decided in 1927 involving an Arkansas venue statute and that,
in that case, the Arkansas statute permitted a foreign
corporation to be sued anywhere in the state, any county
in the state, whereas domestic corporations were limited to
places where they had an agency or representative and this
Court, 1in that Saunders case, said that the classification
was not a reasonable classification» There were not any
facts related to the classification which reasonably could
Justify it. It was arbitrary.

QUESTION; Your case 1isn't power, 1is it, because
Texas refers even to a foreign corporation as if he 1is
sued only in a county where it has an agent.

MR. WESTBROOK: Of course, as agent or its
principal place of business or in the county where the
cause of action arose.

In this particular case, the cause of action
arose in Tarrant County. American Motorists has its home
office in Texas in Dallas County and the Plaintiff sued in

McLennan County, the county of his residence.

QUESTION: And he could have sued a domestic
corporation.

MR. WESTBROOK: Yes, he could have sued a
domestic corporation. It is ~~ the Arkansas statute in
Saunders, we recognize that had a wider venue play than

here. Ours 1s deeper because this matter of the burden
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that a plaintiff against a domestic corporation has is a
valuable right. Our courts have consistently said, this
is a valuable right, this wvenue right and part of the
reason is, I think you can readily see,, 1is that if you are
a domestic corporation, you get these things:

One, vyou get a look at your adversary's tactic,
witnesses. You get, at the very least, a judicial
appraisal of the wvalue of the case fz-orn an evidentiary
point of view and you get an appellate appraisal, perhaps
as to the important procedural evidentiary matters. It
is a very valuable thing that these domestic corporations
have and we do not believe that there is any rational
justification for having the difference between domestic
corporations' right to be transferred to the county of
their residence and foreign corporations. Now —

QUYOTION: You arc saying — of course you are
saying that it is dirrational to say a domestic corporation
should be sued either, (A), where the event took place or,
(B), at its home base when a foreign corporation is likely
to have a more pervasive presence in a state, 1is it not?

MR. WESTBROOK: Ye§', sir, substantially so.

QUESTION: Then isn't there a rational basis
for the different treatment?

MR. WESTBROOK: The domestic corporation —

I beg your pardon, sir?
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QUESTION: Isn't that a rational basis fox- a
differant treatment of the two?

rift. WESTBROOK: Your Honor, I do not believe
that the sole fact — and this is what was held, I think,
in the in Saunders, if the sole reason for discriminating
under the venue statutes is residence, if that is the sole
reason, that that is not sufficient to avoid a confrontation
with the Equal Protection Clause.

As a matter of fact, I think an argument could be
made for the proposition, looking for legislative intent,
that the Texas legislature may not have even intended this
result.

What happened was, before "43 they were treated
alike. Then, in 1943, the legislation amended Subdivision
23 and created this requirement that the cause of action
be proven against them but it did not similarly amend
Subdivision 27 so you are not getting the same justice in
the procedure of defending, an insurance company defending
if you are a foreign corporation that you would get if you
were a domestic\corporation.

QUESTION: Mr. Westbrook, if I may interrupt you
for just a minute, is this the requirement — when the suit
if: against a domor-tic corporation, the requirement is that
he put in his prima fascia case and a little more. Is that

in the statute or is that by judicial interpretations?



15

MR. WESTBROOK; No, sir, that is by judicial
interpretations in the statute 'to the extent that it says,
"cause of action" but establishing that it must prove a
cause of action by preponderance of the evidence, it 1is by
judicial interpretation.

QUESTION: Your objection is to the way in which
the Texas courts have construed Section 23.

Has any plaintiff ever made the contention in a
suit against the domestic corporation that this is an
unconstitutional burden against him because ha has a
greater burden than if he sued a foreign corporation?

MR. WESTBROOK; Your Honor, I do not believe so.

QUESTION; It seems to ma that its a greater
burden on the plaintiff who has to do it than on anyone
else.

MR. WESTBROOK; Yes, sir.

QUESTION; Yet you are the one who is really most
excited about it.

QUESTION: Before you carry on —

MR. WESTBROOK: Yes, sir.

QUESTION: What is the justification for what,
in effect, is a minitrial on a plea of privilege where the
only issue is venue? What is the rationale? What prompted
the Texas courts to construe Section 23 in this fashion?

MR. WESTBROOK: 1 think partly — and of course,
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this was before summary judgment, but I think that there
are distinctions still this partly was to nip frivolous
cases 1in the bud. If you couldn’'t show a cause of action
right there at the beginning to the satisfaction of the
court or a jury, then you would avoid a long trial because if
it was transferred to another county under that disability,
the odds are pretty good it is not going to be tried.

QUESTION: Do you now have summary Jjudgment
practice in Texas?

HP. WESTBROOK: We do have summary judgment
practice

QUESTION: That is the plan of this curious
procedure?

MR. WESTBROOK: Mo, sir. And I think the reason
why not and why wo still have so much of this is that you
get some things in plea of privilege that you don't get —
I'm talking about from the defense point of view —

QUESTION: Yes.

MR. WESTBROOK: — that you don't get in summary
judgment. As your Honor knows, in Texas and most states,
you can beat a summary judgment motion by the Defendant
just by showing there is an issue of fact but you can’t
beat a plea of privilege that way. You have to prove up
your case.

QUESTION: You have to shew a preponderance of



17
the evidence*

MR. WESTBROOK: Yes, that's right.

QUESTION: Mr. Westbrook?

MR. WESTBROOK: Yes?

QUESTION: Your minitrial, or whatever you want
to call it, occurs in your plea of privilege cases only
where the statute speaks of the cause of action having
arisen in a particular place, doesn't it?

MR. WESTBROOK: Yes, sir.

QUESTION: In other words, when the venue
provision doesn't depend on where the cause of action
arose, then there 1is no minitrial.

MR. WESTBROOK: That is right. It is conceivable
that you could have venue — venue exception established
without proving up a court of' action, yes, sir.

QUESTION: Really, though, didn’t the Texas
Supreme Court Jjust come along and read this language,
"where the cause of action arose" and s&y that you, in
effect, 1if you are depending in that kind of language in a
\»enue statute, you had to show that a cause of action did
arise?

MR. WESTBROOK: Mr. Justice Rehnquist, 1 don't
know that that was the language but I could say that that
is the fair effect of it, vyes, sir.

QUESTION; What are you asking the Court to do?
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Are you asking the Court to send it back and
require the Plaintiffs, in order to support venue, to prove
a prima fascia case?

MR. WESTBROOK: No, sir. We are asking this
Court to declare that subdivision 27, as it applied in
Texas, 1s unconstitutional because it deprives foreign
corporations of the equal protection of the law.

QUESTION: To declare that unconstitutional
then what happens to this lawsuit?

QUESTION: Then you would get to change the
venue at all. Then you couldn’t attack it at all* if you
wipe 27 off the books.

What would you do if you wiped 27 off the books?

MR, WESTBROOK: Your Honor, I have had, X suppose,
more difficult problems than that, but we would be happy
with it if you did.

QUESTION: Yes, but what happens to this lawsuit?

MR. WESTBROOK: This causa? Mr, Justice Keith
wrote an opinion when this Court sent beck Exxon versus
Preston after the plaintiff withdrew his brief, to determine
whether or not the cause was moot and I think if this
Court declares Subdivision 27 1is unconstitutional, that it
might well have the superior option of sending it back for
determination by the Court of Civil Appeals, whether

the cause is moot or what further proceedings should be had.
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I think that is Texas' problem as to what to do with it.

QUESTION: Well, the statute of limitations
hasn't run. Could your client then be sued in Dallas?

NR. WESTBROOK: Your Honor, the question of —

QUESTION: Is that possible?

MR. WESTBROOK: I think the statute of limitations
on uninsured motorist cases 1is probably four years. I am
not sure because of the contract.

QUESTION: Well, I suggest, if there is not any
statute of limitations problem, could a new suit if you
were to prevail here and 27 was struck down, could a nev;
suit be brought in Dallas against your client?

v\ WESTBROOK: Well, it could be brought in
Dallas or it could be brought in Tarrant County, the forum
where the —

QUESTION: Where the cause of action arose.

NR. WESTBROOK: Where the cause of action arose,

yes, sir.

QUESTION: You wouldn't be content with a mere
transfer?

MR. WESTBROOK: I'm sorry, your Honor, I didn't
hear you.

QUESTION: You would not be content with a mere
transfer of the case to Dallas or Tarrant County?

MR. 'WESTBROOK: I think mechanistically I would
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have to say yes, but, of course, we are hopeful that that
invidious discrimination v/ill be declared unconstitutional.

QUESTION: Well, what you want is the advantage
of the statute of limitations,, though.

MR. WESTBROOK: Yes, sir.

I think that we should make it clear to the
Court because I don't see how this question was missed but
I think we should make it clear to the Court that we are
talking about corporations that are authorized to do busi-
ness in Texas, not unauthorized. That would be an
entirely different story, I think and they do have a
fixed place of business in Texas and do have a designated
process agent.

Mow, 1in the Saunders case, this Court decided in
1927, held that for venue purposes, there is just no
constitutional basis for distinguishing between a domestic
and an authorized foreign corporation.

X don't know what my time situation is except
X v/1ill be advised here but 1 believe that it would probably
be» appropriate if I let my distinguished associate from
Waco answer the next set of questions but before I do, let
me say this:

f — if you will pardon the personal reference —
am of a family of six generations in Texas and I really feel

that I am on sound arounds in saying that this invidious
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discrimination is something more than just being inhospi-
table to foreign corporations. If is regrettably so but it
is more than that.

We think it does what Mr. Justice Brennan was
talking about in Bowers, I believe, when he spoke of* the
disruption of federalism and we think this kind of
discrimination is disruptive of federalism.

At the Army-Navy Club, you know, they changed the
name of the room, the Strangers' Room, they changed to
the Visitors' Room and that is somewhat more hospitable.

But we do believe if is not just % question of
hospitality, that it is disruptive of federal —

QUESTION: It is still the same room at the
Army-Navy' Club, though,

MR. NESTBROOK: Yes, it is, sir.

Mw, CHIEF JUSTICE BURGER: Mr . Dunnam.

ORAL ARGUMENT OF W. V. DUNNAM, JR., ESQ.
ON BEHALF OF APPELLEE

MR. DUNNAM: If it please the Court, I'd like to,
in view of the fact that apparently the Justices are not
too familiar with the localised plea of privilege of
venue practiced in Texas, to give you actually a clearer
Viewpoint on what it actually is about, there.

In this stuff aboul a jury trial, the 21 years

that I have practiced, Jjust continuous trial practice over
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the years, I have yet for the first time ever tried the
plea of privilege before a jury and actually, I have yet to
hear of one over being tried, though there are instances
during the history of the state where it has occurred»

QUESTION: IIow many are there — there are, what,
over two hundred counties in Texas?

MR» DUNNAM: Yes, sir»

QUESTION: And so it is at least possible the
practice might vary from time to time.

MR. DUNNAM: Well, if the lawyer or defendant
demanded a jury trial, then the court would put in the
trial on the merits at the same time and for that reason,
they never demand a jury trial because then you Jjust try
the whole case and he wouldn't get his plea of privilege
trial.

QUESTION: Can either party demand a jury trial?

MR. DUNNAM: Yes, either party could demand it
but —

QUESTION: I mean, on the plea of privilege?

MR. DUNNAMs I don't believe either party can.
It's Jjust the defendant. It is something that has been
twenty years since they have even heard the question of
the jury trial brought up in the thing.

Now, about the burden of proof, which Justice

Stewart suggested possibly was a prima facie case? now,
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technically, leoally, according to decisions, it is
preponderance of the evidence as a matter of actual truth
and fact and then, in factual analysis, it was simply a
matter of prima facie proof.

Actually, the way the practice goes, a man makes
out a prima facie case. He doesn’t show anything other
than a prima facie case. The trial judge -- I have never
known of one to cite it Jjust on weighing the evidence
and actual facts. If he makes out a prima facie case, the
plea of privilege is overruled.

That was the law for many, many years in the
State of Texas and then they changed it to preponderance
of the evidence and of course, trial courts being Jjealous
of their own Jjurisdiction, your Honor, if a man files a
case in this Court, 1f he shows that there was a collision
and hie client sa/a the light was green for him, the other
the defendant takes the stand, which they never do. The
defendant never puts any evidence on a plea of privilege.

It is only a rare instance, I don’t believe in
my 27 years I have ever had it happen.

QUESTION: Well, I gather there is no finding by
the Jjudge of liability. What did he do? Ha simply says,
finding is part of your burden?

MR. DytlNAM: If venue 1is established. Now —

QUESTION: All right, he makes no finding —
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MR. DUNNAM: No. No, vyour Honor.

QUESTION: — and they have got a case of
liability.

MR. DUNNAM: He Jjust overrules the clear
presence. Now, Mr. Justice Relinquish brought up a gquestion
about whether or not the — and Mr. Westbrook responded that

the purpose of this, the whole clear privilege, the back-

ground purpose and objective of the state legislature in

this instance is to give our defendant an opportunity to

see what the cause of action is, throw out frivolous law-

suits.

Of course, that has no bearing on it whatsoever

as to the purpose of the legislature for the reason that

Justice Rohngquist pointed out, probably 50 percent of

your grounds, your exceptions to exclusive wvenue 1in the

county of one's residence are based — have no relationship

to cause of action.

In other words, any suit involving the title to

real estate or remove a cloud of a title, if that is the

suit by 1its pleadings alone, that is the suit.

foil don’t have to establish a cause of action

whatsoever. The cause of action has no bearing on it.

If I sue John Doe for running over my dog, to sue him, all

I have to do he files a plea of privilege. All I have

to do is come in and prove that he- lives in the county
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where the suit is. The cause of action has nothing to do
with it whatsoever. All 1 have to do is to establish that
that was the county of his residence and in regard to a
corporation, any corporation, domestic or foreign, this
business of a cause of action applies as to either.

Any time you sue a corporation in the State of
Texas, all you hajve to do to establish venue in the County
of your suit is to establish the fact that your cause of
action or a part thereof — this as to domestic or foreign,
that your cause of action or a part thereof, which means if
it is contract, that the contract was entered into or a
performance or a breach occurred here, any part of that
cause of action, or your damages occurred in this county,
or your initial negligence.

QUESTION: Would you say there is no difference
between the foreign corporation and the domestic corporation
on the plea of privilege?

MR. DUNNAM: I say as to this one ground of
exception of venue in the county of one's residence, that
is in common, Section 23 provides as to domestic
corporations, you can hold him in any county where a cause
of action or a part thereof cirose.

As to a foreign corporation, the same identical
provision exists. Now —

QUESTION: Well, is there anything about cause of



action in 277

MR. DUNNAM:

QUESTION:

MR. DUNNAM

QUESTION:

MR. DUNNAM

QUESTION:
MR. DUNNAM:
QUESTION:
They looked a little
looked at them.
QUESTION:
QUESTION:
brief.
QUESTION:
QUESTION:

lives in this county

26

That is what I just was speaking o
Are those words in 27?

In other words, in 23 and 27 --
lire the same words —

-- you could hold —
Did they have the same wards?

Identical, that provision and —
And where will I find those words?

different to me the last time I

Page 3 of the Appellant’s brief.

Mine is on page 41 of the Appellant

All right, that is another place.
And I suppose that a plaintiff who

can sue in his own county either a

domestic or n foreign corporation.

NR. DUNNAM:

QUESTION:

MR. DUNNAM:

QUESTION:

QUESTION:

MR. DUNNAM:

QUESTION:

In a —

Is that right or not?
That is not correct.

Not as to a foreign corporation.

It is, as to a domestic corporation.
Mo, sir,

Isn’'t it?
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MR. DUMNAM: No, you can't Jjust —

QUESTION: Nell, 23 says, suits against a private
corporation nay be brought in the county in which the
plaintiff resided at the time the cause of action or part
thereof arose.

MR. DUNNAM: That is if —

QUESTION: That has to be read, both the cause of
action and the plaintiff?

MR. DUNNAM: That -- let me glance at that a
second.

QUESTION: Twenty-three says —

QUESTION: You Say it is identical, but it
looks to pie like 23 is twice as long as 22.

MR. DUNNAM: Well, I am speaking of this clause.

QUESTION: Oh.

MR. DUNNAM: Each one, 23 and 25 have, each one
has about 23 or 24 separate clauses is what I am getting at.
They have one in common, the cause of action or part
thereof. That is s'et up a separate clause as to each.

All right, now, the —

QUESTION: That's right.

Insurance

MR. DUNNAM: In our Commercial Standard versus
Adams, we agree with the root of the decision in that case.
However , in our brief, we feel that the court there didn't

see it as concise ns the actual question was. In that case



they Jjust discussed overall gquestion as posed hare by

*lr. Westbrook, simply, 1is it an invidious discrimination to
provide that you can hold a domestic corporation by having
to prove an agency and a cause of action and then, as to a
foreign, Jjust an agency but here is the way we read these

two statutes.

The first, 23 as to domestic corporations. We
have got the common clause. We set that away. That is in
common . There can’'t be a complaint about that. Either one

can be held wherever cause or action or part arose.

All right, set that aside. Nov?, let's 'go over
to the next. Here is where Mr. Westbrook's complaint is.
As to domestic corporations, the statute provides that they
can be held whore their principal office is.

Wow, that means their principal office, in fact,
or the one designated in Texas.

Mow, of course — now, we are going to this next
clause. The domestic, you hold them wheire their principal
office is.

All right, a domestic corporation, their principal
office is, of course, 1in the State of Texas, generally.
That is where their officers meet. That is where their
records are kept. That is where their directors meet.

That is where their officers function, their primary

functioning office in the State of Texas.
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Them is no such thing over here to correlate as
to a foreign corporation. Their office is up in Detroit,
Michigan, maybe.

QUESTION: And they are legally present in the
entire State of Texas in all the 200 counties.

Mg. niTNTNAM: Legally nresent in all the entire
state. All right. Now, we want to treat them as equally
as we can possibly do, consistent with the differences, as
reasonably equal, consistent with the differences.

All right, we've got the domestic wherever it

has its principal office of business. We cannot hold the
foreign at its principal place of business. It is out of
stats.

QUESTION: That is one of the alternatives in
which you can sue a foreian corporation, isn't it?
NR. DUNNAM: That is one of the alternatives —
QUESTION: I moan, pur own statute indicates
that foreign corporations may be sued where their principal
office is in Texas.
DUNNAM: We recognize that as a possibility.

? ?

A delicate wear corporation may get a charter up there -- it

is a rarity, once in probably 10,000 corporations have all

their meetings and functions right there in Texas. Some

states permit that, but that is a rarity. ,

Actually, we can't duplicate — have a duplication.
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So what is the next closest thing to equality
with the domestic corporation? Texas has concluded, and.
rinhtly so, that donestic has its primary principal office
with nil of its functions there. You hold them there. The
foreign doesn’t.

What is the next closest thing for a foreign
corporation? It is this. Where it has an agency and
representative, not just an agent or representative but one
of a fixed and a permanent nature, that is the way the
Texas Supreme Court has construed that provision so -

QUESTION: Well, I understand that in this one
they have their main office in Balias. Is that correct?

NR. DUNN/V1: Well, that insurance company, of
course, 1is a foreign insurance company. I am sure its
main office is probably not in Dallas. It 1is somewhere —

QUESTION: No, but the main Texas office 1is in
DaHas

NR. DUNNAM: Well, the record doesn’t show that,
your Honor and I don’t know whether it even has it. It
would be a terrific element of proof to try to establish —
say some insurance company of out-of-sfcate. They have got
agencies all over Texas.

QUESTION: Well, the statute says on the county
in which the principal office of such company may be

situated.
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HR. DUNHAM: I'm fixing to get to that, your
Honor.
QUESTION: Thank you.
UR. DUNNAM: The principal office is this. What

you raised there is the primary reason for this Texas

statute. An insurance company has an office’in Houston,
say a foreign company. They have got a big office in
Pallas. They have got one at Odessa, one at Lovell.

Which one is the principal office?

They have got an agency, a fixed, permanent
agency operating out of all four places

QUESTION: Well, couldn't the state —

MR. DUNNAM: covering large, broad areas.
Which is their principal office?

QUESTION: Well, Texas could make them say which
0X10 150

MR. DUNNAM: Well, if —

QUESTION: Couldn’'t the State of Texas?

MR. DUNNAM: They would have to hold it
according to actual primary office instead of their

designation for this reason --

QUESTION: Well, couldn't Texas say that you
have to designate one office as your principal office?
MR. DUNHAM: All right, sir, and here is what

would happen



QUESTION: Just by the stroke of a pen,

Mr. DUNHAM: Absolutely and liere is what would
hamper*. It would be unfair to every litigant in Texas.

I'll tell you why. There are snail counties in Texas where
SO porcent of the population are railroad employees, like
Palestine, Texas, that county.

The railroads would, all designate — they would
designate that county although it is not tueir actual
primary functioning purno.se. You couldn’t succeed in a
judgment against them.

The insurance companies would all designate
Dallas, Texas whether that was their actual main operation
or not. t

Comp companies vrouid designate some county and
the remote nig bond County, where it would be prohibitive
for anyone to sue them . It's a far — it's the most
remote area in the State of Texas, miles of — the
equivalent of goine across four or five of these states
up here and xt would be unfunctional. It would be unfair

to assume --

QUESTION: Your domestic corporations could
oncage in the same tactics.

MP. DUNHAM But Texas holds them to their
principal office of operation. \

QUESTION; M1 right,’as a matter of fact they
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could hold a foreion corporation to that, to whatever the
roots ''ho'.! ns to where their principal office is.

TB. DUTJAM: The principal office, in Black's
Dictionary, in panerally

QUKBTION: What does a foreign corporation do
when it qualifier, in Texan? What kind of a piece of
paper does it fill out?

M". DUWIJVi; They decimate an agent for service
and |.a/ a franchise tax.

C't;irr 'T.T1:. And the .agent for service in usually
the corporahion?

A’ DUAdVI. Tent in probably it. Generally most
of then have CT corporations, and some building in Dallas,
Texas,

QUUATiOd But they don't say where their
principal office is goine to be in the state?

nuj.h'Ad: I don’t -- they don’t have to.

quu ;TTo J  Taey could be required to.

II', DUJivVb But it would be a black day if that
deb-'roined where their principal office v/as.

"'PidJTIO.I: 'ell, it night not determine finally
v/.lero it ./as, .i«v' more than it would be with a domestic
corporation.

I, DU.JdV*.: ./ell, but it is easy to dotermine a

dov'e stic corporation because that is the hone office of
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the com.nny, c-morilly  Tl!ioy have to hove some hone office
ana . -

"'"UKbTTO I: I urn in Houston the other week and
when I was down there I Taw two or three huge buildings.
"h;v -uro nur,t bo the hone office, 20 or 30 stories high.

Mh. DUTJV1-. That's rioht. There are none that
ore over that.

""Pr.svx )'J:  '.Jell, would they be principal offices'?

th hlThiTVl: Yes, if that was —

*"MJbhO'TO'J: 'Jell, it would be awful hard to move
then.

IMJ'.tJA'I; It probably would be in that instance.
Out if they arc putting one up in Dallas or tv/o or three
other place;, it would be a similar building.

or;iSTioh: '.Jell, is whnt you are saving that a
dopes tic corporation's home office has certain functions
associated I<it it like the presence of the chief executive
officer, the meetings of the directors and that sort of
thine that rtnk.e it much more readily identifiable factually
than vhac might be one of several relatively equally
ir-eortant branch offices of a foreign corporation that has
its principal place of business in another state.

DURHAM-. That is exactly correct and that is
the way hr. black dofines the principal office of a

corporation, waerc they’'maintain theii permanent records
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and whore the principal officers are and where their hoards
generally noofc. Of course, sometimes they have a meeting in
Veens and stuff like this for vacation purposes.

Their primary boardroom and so forth and all the
various aspects of the corporate function.

Nov;, the wvenue of — the Texas venue statute
provides a railroad can be held whereever it happens to
have a tract running in Texas, see?

But the final shot of the whole thing is, as
stated by this Court many times, if the classification is
based on some differences that reasonably apply and are
pertinent to the basis for which the classification is made,
then it is not arbitrary, not violative of the Foui'teenfch
.Amendment on equal protection of the laws.

JUVS5TION; Really, the case in this Court that
bears on this most relevantly, I suppose, 1is the Power
Company agninst 3sunders case.

BIP. birrivt: Yes, sir, your Honor. That was a
case where they Jjust provided in a personal injury action
you can sue a foreion corporation just any place in the
state.

QUESTION: Yes,

'"ft bprpTMVt; See? There was no the classifi-
cation did not relate to the distinction made, to the subject

of the distinction of the differences and so forth.
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In other words, that would be like providing ~~

well, for instance, a railroad would be sued where it has

got a track. That has some relationship to the function,
statewide function for reasonable basis. It is familiar
with those grounds. It is functioning in them. Therefore,

it is reasonable basis to hold it there, though its
principal it may have agencies various places but, of
course, a much greater argument could be made on that.

You could argue that it is Jjust like saying a
trucking line is sueable wherever there is a highway in
the state. It is substantially similar. hut --

OURRTIO'I: Are you making any point of the
finality op the Jjudgment here? I take it you are not.

vsr\ DUAPJAM: 'Jell, in Texas, a plea of privilege
is an interlocutory ruling and the Supreme Court of the
State of Texas doesn't have jurisdiction of an order and a
nlea of privilege except in certain instances where there is
a conflict of decisions or where there is a dissenting
opinion or on certified question because it is not — it 1is

an interlocutory order and —

JI1KiSTUN: Jell, are you claiming that there is
no Jjurisdiction in this Court for this review at this
point? I don't read your brief that way.

UR. DUJ.JAM: I have not claimed that in the brief.

It is a guestion --- there is some serious question about it.

Rut
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QUESTION: Well, I wondered why you didn’t
argue it.

iT3. DUN?JAM: This is a matter that I feel that,
T; short as our brief is, that that gets to the heart of
this thing and the Texas court has -- we’'d like a final
decision on it by this Cou>*t.

OTiESTTON: Well, as short as your brief is, it
seem to mo it doesn't touch upon it.

fR, DUNNAM: On the jurisdiction

OUEfJTTON: And this brings me to my other question,
I take it you are not reiving on the Adams case. You don't
cite it here.

*1", nuNNAM: Well, he cited the Adams case
enough, and attacked its rationality, which I think is
accurato. However, we feel that -- I feel that -- the
reason we presented this in this brief, 1like I said, the
only question actually before this Court or on the 14th
Amendment is whether or not it is a rational distinction
'..'here you rrive them each wherever cause of action is and
then you take another clause and you say the domestic can
be held vfnere it has its principal office.

Then, in order to equalize this, they say you
can hold a foreign corporation wherever it has its
urinary office or wherever it has an agency or representative

and the Texas Supreme Court construes that to mean, a fixed,
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permanent agency in the State of Texas and we say those
nrn equivalents. They are an close to equivalency as any™
one could actually bring to bear.

QUESTION: The Supreme Court also said that in
interlocutory or

UR. DUNNAM; That is what the Supreme Court of
Texas lias always held, that interlocutory orders are
statutory.

QUESTION; Yes, but you can't give us Jjurisdiction.
You can't waive Jjurisdiction.

UR. DUNNAN: No, I know we can't.

QUESTION: Do you have any case where it says we
have Jjurisdiction?

MR. DUNHAM: None whatsoever, except the fact
that the reason I didn't raise it and the fact that this
Court did note probable Jjurisdiction back in this case one
time when it was presented, there was a conflict of the
Court of Civil Opinions in Texas. This Court voted
probable jurisdiction.

QUESTION: Mr, Dunn&m —

QUESTION: But just probable Jjurisdiction.

MR. DUNNAM: Yes, your Honor.

QUESTION: Probable.

QUESTION: Mr. Dunnam, you defend the classifica-

tion here. Could you summarize for me exactly what you
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think the state interest is that justifies this different
treatment or fore}gn corporation and a domestic corporation,
once venue 1is sought in the particular locale involved in
this case? What is the state interest to further that?

MR. DUNNAM: Here is the state interest, your
Honor. The state interest is in the Fourteenth Amendment,
trying to equalize it.

I say that where a domestic corporation, the
logical place to sue it is the place where its primary
office is. I say you --

QUESTION:  Let":*:; assume a domestic corporation
and a foreign corporation, both being sued in precisely the
same county and as I understand it, one has the privilege
of the minitrial and tho other does not.

MR. DUNNAM: That is a —

QUUITION: In there no situation, no county, no
cause of action in which the domestic corporation does not
have the minitrial or when the foreign corporation fails
to have 1it?

I put that badly. Do you understand it or do
you want me to put it again?

MR. DUNNAM: Hare is what I am trying to make.

1 feel his brief misses the end of the whole thing and it
may have thrown us all off.

do
QUESTION; But yov/ treat the two corporations
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differently under the circumstances before us here?

MR. DUNNAM: No treat the —

QUESTION: Can you answer that question please,’
sir?

MR. DUNN, AM: We treat them differently --

QUESTION: Yes.

MR. DUNHAM: — but as close to equally as can
nossiblv be done.

QUESTION: Why not allow both to have the mini-
trial in the circumstances of this case?

MR. DUNNAM: Well, we don't allow the domestic
corporation to have the minitrial on the cause of action.
Where we allege its primary office is Dallas County,
v/e sue than in Dallas County -- the primary office in fact.
All we have to do is prove its primary office is in
Dallas County.

All right, aS to a domestic, it has no primary
office generally so, the nearest thing to it is 1is to just
prove that it has a fixed, permanent agency in that county.
That is what a foreign corporation will have in place of
its primary voting office and so forrth, and officers, a
fixed, permanent place of business and we prove that, not
just that it has some agent living down there but it has a
fixed agency with a permanent nature in that county.

Then we have established it. There 1s no minitrial
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required as to then. There is no mini.trial required as to
tho domestic corporation as to cause of action as to that.
That is our position.

These are the two correlatives. In other words,
ho has tried to take this other additional ground of venue
which, the domestic corporation, as His Honor, Justice
Stewart, pointed out of course, awhile ago, the domestic
corporation in this additional ground over here he is
talking about, where you have to prove cause of action,
that is an additional ground to hold a domestic corporation
about where it — in addition to these deals, it goes on
and provides that you can hold a domestic corporation where
the plaintiff resides and it holds that you have to hold --
to hold a foreign corporation where the plaintiff resides,
you also have to prove that the cause of action .occurred
where the plaintiff resided or the cause of action — you
can hold it in the nearest county to which he has an agent
to where the plaintiff lives.

That is initial ground additional ground that
you have got to prove additional burden to hold a foreign
corporation that you don't have to place on the domestic
corporation

QUESTION: You haven't made the argument in the
terms of the Power <case, but, essentially, aren't you

arguing that the position of Justice Holmes and Brandeis
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justifies whatever discrimination difference in treatment is
accorded here by Texas to foreign and domestic corporations?

MR. DUNNAM: I think they were correct in their
dissent but I don’t think that case is anywhere in point.
That didn’t — there was no distinction made there. There
is no it is Jjust wherever — wherever you want to sue
the foreign corporation. It doesn’'t relate to whether they
have an operation going there, a fixed firm of operation or
primary office or anything.

QUESTION; I am talking about the reasoning,
the reasoning of Justice Holmes and Brandais is your case,
is it not?

MR, DUNNAM; I believa their reasoning is

accurate, but I don’t think their reason would be needed in

this case because this is -- if we have Texas in this
case, all thev have done is provided gone further and
placed additional grounds you can hold a domestic — just

to hold a foreign corporation .in addition to proving the
plaintiff livtes there you have got to prove causa of
action there, too and as to a domestic, Jjust prove the
plaintiff lives there.

And then the other correlatives are up here
higher.

QUESTION; You still haven't told me what

interest that says. What does that do for the benefit of
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the State of Texas?

TR. DUNNAM: All right, .it's, well, of course, the
interest of the state to be that any person, firm or

that
corporaticn/is functioning within its borders have some
means of access to the courts to 'right and redress a
wrong and so everyone should be sueable in soma county and
it is the interest of the state to do it with reason, to
provide for some protection for the person sued that he
might be in an area where he is not a total foreigner,
whore they canft harass him by filing a suit over in Big
Bend County on a man in Dallas but likewise, it is the
interest of the state that litigants have a reasonable
opportunity to present their case to a quorum within sons
reasonable relationship to the functioning company involved
and as long as they restrict it to the domestic, there is
no way 1 can think up where you could treat them more
equally.

If you are going to let a domestic corporation
be sued wherever its principal office is, without regard
to where the wrong occurred or the claim wrong or anything
of that nature, then the only-way you could closely relate
a foreign corporation to the same category would be to
provide, as Texas has done, that it can be held wherever

it has a fixed agency and representative and that those are

equivalents, as close as could possibly be set out and we
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think that it is reasonablej it is rational and it is the
only way you could equivalently treat them.

If you provide a foreign corporation can be sued
where its principal place of business is and that a domestic
corporation likewise, then provide the foreign could be sued
where it had an actual permanent, fixed place of business
in Texas, then you would be treating the domestic corpora-
tion -- you could hold them wherever their principal place
of office of business is but you couldn't touch the
foreign corporation where its principal was and you couldn't
touch them any place else though they have got their actual
prime fixed place right there in Texas and —

PUEHTION: 1Isn't it true that up until the forties
they had the same statute for betb?

MR. DUNNAM: They had what, your Honor?

PUEETION: The same statute for both domestic
and foreign, it was exactly the same, domestic and
foreign?

MR. DUKUAMs I believe that is correct but —

QUESTION: Why did they change it?

MR. DUNNAM: Well, I guess they wanted to treat
foreign corporations on the equal as far as possible with
the domestic and you don’t have to prove a cause of action

to hold a foreign corporation where its office is and

likewise you shouldn’'t have tc prove one to hold a — I
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mean, a domestic corporation where its office is where a
foreign corporation, its office in Texas, you ought not to
have to prove a cause of action, to hold them at that.

QUESTION: |\ gather from the Petitioner that they
didn’t appreciate that,

QUESTION: I didn't quite understand your answer
to my brother Marshall, You conceded, in response to his
question, that up until sometime in 1940, domestic
corporations and foreign corporations vers treated precisely
alike under the same statute and — if I understood you.

And then he said, well, why do you think the
legislature changed it? And your answer was, 1in order to
treat them alike.

That doesn't — I missed something there,

DUNNAM: You could hold either one of them
where a cause of action occurred and you .could hold either
one of them where the plaintiff resides plus you have got
to prove a little more on the foreign.

And you can hold the local wherever their Jtrinci®
pal office is but the foreign doesn't .have any office you

can hold them at until they initiated that, in actual

fact — in truth and practice.
Thuirs is out of state. They might have two or
three huge offices at various places in Texas. You can't

differentiate which is the biggest and which is the
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volume or otherwise.
QUESTION: I see.
MR. CHIEF JUSTICE BURGER: Do you have anything
furthers. Mr. Westbrook?
REBUTTAL ARGUMENT OF JOEL W. WESTBROOK, ESQ.
MR. WESTBROOK: Very little, Mr. Chief Justice.
I would remark that in response to Mr. Justice
Powell’'s question as to whether the corporations were
treated differently? foreign and domestic,. I understood
counsel to say that they were treated differently but
attempted to make it as equal as possible and I had really

rather thought that the concept, of separate but equal

had been long since dissipated.

It must be kept in mind that the plaintiff has
the right to choose? initially, not only the forum but the
exception. lie can pick four or five of them if he wants to
and, indeed, in this case he picked two, Subdivision 23 and
Subdivision 27 but in actual trial, as clear privilege, he
elected to stand only on 27.

Why? Because if he had tried to stand on 23 he

would have had to prove the cause of action.

It is his choice. I do feel that it would be

useful to say and to establish — I don’'t see, as one. of
the Justices remarked, the statute itself refers to a

principal office in the state and it is a question of fact.
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In this case, it was asserted in a verified
plea that it was Dallas. That v/as not controverted.

There would have been no problem, would be no
problem if the Court had i*uled the other way, it would have
gone to Dallas.

I do feel that it might be desirable — and if
the Court %/ill give us leave, to furnish the Court with a
brief on the -jurisdictional question which several of the
Justices asked.

nUEoTIOb: And as to whether or not our Court
has Jjurisdiction —

MR. WESTBROOK: Yes, sir.

QUESTION: ~~ which depends on whether or not
this was the final judgment --

*R. WESTBROOK: Yes, sir.

QUESTION: -- of the Court of Civil Appeals of
Texas.

MR. WESTBROOK: Yes, sir, that’s right.

QUESTION: I'd be interested in a briefing on that
question, Mr. Chief Justice.

MR. WESTBROOK: Before closing finally, your
Honors ---

QUESTION: Do you recollect the Exxon case? How
did the Exxon case — was it in the same procedural posture

as this one?
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MR. WESTBROOK: Substantially yes, sir. It was
a venue question and it came up here —

QUESTION: I know it was a venue question.

MR. WESTBROOK: Yes, sir.

QUESTION: But was it in the same procedural
posture?

MR. WESTBROOK: Yes, sir. Yes, sir.

QUESTION: 'Because the Arkansas case, the Power
Company case, was not.

MR. WESTBROOK: That'S right.

QUESTION: That was the final judgment —

MR. WESTBROOK: Yes, that's right.

QUESTION: — on the plaintiff after the trial.

MR. WESTBROOK: That's right.. But Exxon likewise
was questioning whether the plea of privilege was overruled.

QUESTION: Exxon was never argued here then, was
it?

MR. WESTBROOK: No, sir. The Appellate filed
his brief.

QUESTIONs And then probable jurisdiction was
noted.

MB. MESTBROOK: Probable jurisdiction was noted.
Appellate filed his brief and I don’t think the Jjuris*-
dictional question was briefed beyond what it just

ordinarily is.
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QUESTION: Perhaps not, no.

NR. WESTBROOK: And then the plaintiff withdrew.
I hove forgotten the exact language that he used. And
this Court then sent it back to the courts of appeals in
Texas for a determination of whether or not it was moot.
That court determined it was moot and transferred it to
Harris County from Beaumont, where it was originally filed.

QUESTION: It transferred it, then. It didn't
dismiss it.

HR. WESTBROOK: Mo, sir, it didn't dismiss it,

Nr. Justice Keith in that case, after he got it
back, struggled with that problem quite a bit, wrote an
opinion on it. It was a problem for him, but that is what
he did.

Me feel that since Waeeling versus Glander came
after Saunders — Power versus Saunders and after Bain
Peanut, which expressed the philosophy of Mr. Justice
Holmes, who had previously dissented, and that case, by the
way, the Pain Peanut case, which came after Saunders, I
don’t believe Mr, Justice Holmes discussed Saunders at all
in that opinion.

But Wheeling came still further and while it was
not a venue case, I think it has a very considerable
philosophical core and that is the statement that is made

an there that once a foreign corporation has come into a
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state and has become domesticated — and let me say that
this insurance corporation comes fully under the insurance
code just as all other insurance companies,, domestic or
foreign in Texas, but once a state has chosen to domestic
foreign cornoraticns — this is in Wheeling versus Glander,
571 of 337 U.S. — the adopted corporations are entitled to
equal protection with the state's own corporate progeny

and this was a tax case and they said, at least to the
extent of having the same tax basis.

But we believe the basic philosophy of that
statement dees govern.

QUESTION: Mr. Westbrook, you talked about the
possibility of filing a written document directed to the
issue of our Jjurisdiction. Do you have any views on it
orally beyond those you have given us?

Have you thought about it since you came here?

MB. WESTBROOK: I could not give a helpful
argument on that, your 5'ionor.

QUESTION: You haven't —

MR. WESTBROOK: I can refer to Texas cases on its
being a final Jjudgment for purposes of appeal but I do not
have in mind the Supreme Court cases of the United States.

QUESTION: I'd be interested in this.

MR, WESTBROOK: If the Court will grant us leave,

we x/111 undertake —
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MR. CHIEF JUSTICE BURGER: How much time do

you want, Mr. Westbrook,, a week?

MR. WESTBROOK: Yes, sir.

MR. CHIEF JUSTICE BURGER: And then you will let

your friend respond if he desires to do so.

MR. WESTBROOK: Yes, sir.

MR. CHIEF JUSTICE BURGER: Thank you,
Mr. |ler, tbrook.

Thank you, Mr. Dunnam.

The case is submitted.

[Whereupon, at 2:31 o’clock p.m., the

was submitted.]

case





