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PROCEEDINGS

ME.. CHIEF JUSTICE BURGER; We will hear argianenfc next.
3-n No» 74-125, Alamo Land and Cattle Company against Arizona.

Mr. Coens.

ORAL ARGUMENT OF J. GORDON COOK ON. BEHALF
OF PETITIONER

MR. COOK: Mr. Chief Justice, and may it plsa.se the
Court; I am sure you recognize the basic proposition at issue
herein which is simply whether or not allowing a lessee of
Arizona school trust land to share in condemnation proceeds
except as to the value of improvements violates the trust.

The court of appeals below when it. reversed the
district court recognised, this by saying that provision,
referring to the fifth amendment, would guarantee to Alamo
the right to compensation if they had obtained from Arizona
a property right superior or equal to the trust.

So it really turns upon an interpretation of the trust
and turns upon whether or not the trust did permit a property
right to be created in thO lessee.

When you look at the provisions of the trust- I
submit, you find as Justice Rehnquist said in the tog-sen case
the Act is silent. Ho said there concerning whether or not a
special rule created by th®© Arizona Supreme Court as to
condemnation should be allowed on the face of the trust, the

Act's silence obligates us to examine its provisions.



My opponent puts a lot of reliance upon Lassen. But.
I say that Lassen is not contrary to ray position. 1 would 1like
to point out that what happened in Lassen was the Arizona
Supreme Court for some reason not following recognized Arizona
statutory principles as to condemnation on school trust lands,
in Lassen, footnote 11, there is an explanation of Arizona
condemnation law. Arizona condemnation law doss say that
when a right-of-way is taken, as to the actual land taken — I
am not now talking about any severance damages to the remainder
that that right-of-way agency must pay for that land.

Now, th© Arizona Supreme Court as to school trust
lands didn91 follow it. There is really no good reason why it
didn't follow it because it was against Arizona law,, and they
said as to school trust lands, well, w® think that because
there is a benefit to the remainder not taken, that is offset
by 'whatever is taken for the right-of-way.

Well, that’s not what Arizona law is. So 1 am saying
that all Lassen amounts to is that if says that -the regular
rules of condemnation law e.r@ applicable, to school trusts,
and that’'s all I urge upon you is application of the regular
rules of concl@nma.fion law.

I refer in part to a quotation from Lassen appearing
at 87 S. Ct. 584. "It, " referring to th® enabling Act, "inter.de
instead that Arizona would use the general powers of sale and

leas® given it by th© Act to accumulate funds with which it



could support the schools.lM

I submit to you that if we consider those general
powers,, there is no evidence below that there was a violation
of th® general powers simply because the State; of Arizona in-
the leas® did not insert a condemnation clause. By a
condemnation clause I mean a clause that says that upon
the taking of the land by condemnation, only the landlord gets
th® proceeds

Now, this by Congress —

QUESTION: Arizona would have been free to adopt
such a policy as a matter of leasing if it wanted to. You are
just saying it didn’t have to under the terms of the enabling
Act.

MR, COOK: Precisely. Exactly the major point of
my argument.

Now,, I would like to first --

QUESTION:-- The policy of including in each case such
a provision,

MR, COOK: No, not at the time.

QUESTION? I say, the policy to which ray brother
Rehnquisfc was referring was the policy, as- I understood your
answer to his question that the policy that you agreed that
Arizona could follow would b® to put a provision in its
leases, a so-called condemnation clause.

MR. COOKs It could,



QUESTIONS Yes, I just wanted to feer sure I understood
your answer to my brother Rehnquist's question.

MR. COOKs Yes, sir.

QUESTION: That's the policy that you and he were
talking about.

MR. COOKs Yes., sir,

I don't think it should b© a firm policy? I think it
should depend upon the exigencies of the circumstance and where
the land is located? how leasable it is.

QUESTION: Yes.- But you both agree that such a
provision could have been put in and could in the future be
put into any lease,

MR. COOK: Precisely.

QUESTION?. By the State,

MR. COOK; Yes? sir,

I would ilk©O to first discuss two casas that your
Court when certiorari was granted ha?,idled together, and that's
the Fuller case — and incidentally, Mr. Puller is the president
of the Alamo Land & Cattle corporation, and these are adjoining
properties developed almost at the seams time. So here we are
again, except you have a different lawyer on behalf of Alamo
than the one representing Mr.. Fuller.

The Fuller case and the Almofca case were both taken
by Your court at the same time, and both of those recognized

general principles that. I submit did protect one other than the



owner of the land-

Now, in Fuller you had the issue of whether or not
in determining the value of fee land, taken by the Federal
Government, whether any increase in value of that land by
virtu® of its use with Taylor Gracing land was something that
could be compensable.

And in the Alsnota case — | there was some dissent in
that, case, too —the question was whether as to a railroad
siding the Jjury or the trier of fact; upon condemnation could
consider a nonlegally enforced expectancy of renewal which had
gone on for same number of scores of years, and. the majority
he.Id it could.

I don't wish to predicate my case upon whatever
arguments you had between you as to the majority and the
dissent in that particular case because here Alamo’'s right
was more than a mere expectancy. Her® Alamo had a right,which
1 have shown by two Arizona cases, to su®© on®© who would upon
renewal of the least; be awarded the releasing privilege.

QUESTION: Except if there were a reclassification,

and what does that mean?

MR. COOK: That is what all the evidence below is
about, and that simply means that the use is a higher use and
therefore more rent, and upon reclassification there is aloe
a preferred right of renewal to the lessee. For example, if

it's determined the land is suitable for agricultural purposes®?



and there was substantial evidence below it wasn't- then it.
would be reclassified agricultural. If it was then reclassifie
to commercial purposes — what the trial below was all about
was how many years would it be until the ."land would be
reclassified for commercial purposes» the evidence being that
but for the dam the nearest paved road was 30 miles away»
the Land» as you can see on a map that 2 have referred to in &
statement of facts» some 70 or 80 miles from the nearest big
city, it’s truly isolated» remote Arizona land. And there was
no evidence below» I submit, to show that but for raelassifica-
tion, Alamo would not have continued in possession»

QUESTIONS The evidence would allow at least two
ten-year renewals before any possibility of reclassification»

MR. COOK: Yes» sir. And I had even argued below
that upon reclassification again there was a preferred renewal
/ight of Alamo to continue to leas®© for commercial purposes
which had —

QUESTION: Who held the function of reclassification?

MR» COOK: The State Land Commissioner.

QUESTION# I see.

MR,, COOK: He testified- and he didn't say anything
at all to the contrary on this issue.

QUESTION: That's what I didn't fully understand- in
the record, who does the r@ciassifyj.ng and when and what

triggers it. That's probably not very relevant to the basic



issue 1in fchifvs case, but I wag Jjust curious,,

MR» COOK! So what 1 was trying to say, gentlemen,
when you consider the two cases that I have referred to, the
Fuller case and the Almota case, they do recognize that on®
not the owner does have fifth amendment rights upon the
condei «nation.

I would like to point out in the Fuller oases «wen
thouch the Taylor Grazing permits were only for periods of
one year, you didn't say that just because it's only a one-
yeas right and because that is at the whim and caprice of the
government, that for that reason there couldn't be any
condemnation rights in the lessee. Instead, you examined the
Taylor Gra zing Act, and instead you said that Act specifically
slid that nothing should create any right, title, interest,
OC estate in anti to the lands. And no such wording exists
jvi thti Arizona Enabling Act. It doesn't say there cas.JiOt b®
jreated any right, title, interest or estate in the lends.
All the provisions say is if the land is disposed of by the
State*-»-which didn't happen here, the State didn't dispose of
the land—it's don®©® so at the appraised value, and if there's
a contrary disposition, there is a breach of the trust and it
becomes null and void.

Now, if you look at the Congressional Record, and
I have examined it, you will find nothing helpful and probably

the best part of the Congressional Record, the only part I can
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find that has any bearing is. .in th® Arizona Supreme Court
decision in Lassen which refers to the Senate record. And
there'"what. they were talking about was some abuses where some
of this lane was given by the Federal Government by Enabling
Acts to the States, and the politicians found ways that would
make Watergate seem like kindergarten to get those lands back
into their hands for not really fair prices. And th®:?® was

a great — I'm-sorry,!.Thor® was an appendix to fcht Sonat®
report referred to in th©® Arizona Supreme Court decision in
Lagsen which went into some of th® abuses in the New Mexico
tall timber cases»

That's what Congress had in mind when it. was saying
if the State sells th©® land! it should be at this fair appraised
value. They didn't say anything about condemnation, they
didn't talk about condemnation.

New,, let me ask a question of you gentlemen if 1
can. I've got some time to go. I notice it's 3 o'clock. Do
we adjourn now or do 1 continue?

MR. CHIEF JUSTICE BURGER? We adjourn at 3 o’clock.
Has your red light gone on? St has gone on.

We will resume at this point tomorrow meriling.

MR, COOEs Thank you.

[Whereupon»* at 3 p«m., the* argument in the above-
antitied matter was recessed* to resume on Wednesday,

October 15* 1975.]
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PROCEETDGSENZ£ES

MR. CHIEF JUSTICE BURGER: We will resume arguments
in Alamo Land £ Cattle Company against Arizona.

Mr. Cook! you. my proceed¥You have about 18
minut®©?: remaining,

ORAL ARGUMENT OF J. GORDON COOK (RESUMED)
ON BEHALF OF PETITIONER

MR. COOK: Thank you. Mr. Ghiaf Justice, and may it
please the Court: If I may spend just a minute briefly review-
ing whctt I said yesterday.

My position yesterday was that the Lassen case is riot
opposite to my client’s position, and I seize upon wording in
the Lassen case that refers to general powers of sale and.
lease given to the State by. the Act. And my proposition is
that it was for the Stata to decide whether it should or -should
not insert & condemnatipn clause. I point out that, there was
no evidence below that would indicate that the State acted
unreasonably in inserting for «not inserting.a condemnation clausa

I distinguished the Fuller case,which I mentioned
is a companion case alinost, because there the Taylor Act
specifically said that nothing shall "create any rightf
title, interest or estate in and to' the lands, - mo nir.g
therefor®© upon condemnation by the Federal Government it | .
wouldn’'t have to pay for any right to the fee lands because of

any increase in value because of the right to us® the Taylor
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erasing lands,, But there is no such wording in the Er-sibling
Act that would prohibit Arizona by not inserting a condemnation
clause from creating a right to the lessees»

1 realise that Lassen says we must nevertheless
conclude that the purposes of Congress require that the Act’s
designated beneficiaries derive the full benefit of the grant»
But there is no testimony below that they didn't. There is
no testimony below that one way or the other it was or was not
necessary to insert a condemnation clause in order to lease»

I remind you of the fact that statistics show that there is

a lot of remote land in Arizona, that there is a lot oil
Federal land in Arizona. Of the 72 million acres of land in
.Arizona—and I get this from the 6lst Annual Report of the
Arizona Land Department—>0f the 72 million plus acres only
11,500,000 are privately owned, 51 million is Federally owned,
9 million plus is owned by the State. And in these remote
areas, as the testimony showed, often therms is not a lot of
fee ownership land.

By the Fuller case you have already said that upon
condemnation, the Taylor Grazing increment in value is not
compensable. So 1 say, and I ask you to realize, that if you
say that there is no compensation allowed for the lessee's
interest, then a .very valuable tool in financing may be lost,
and I am backed up in that by the amicus curias brief of

different banks and by the fact that haw Mexico takes the
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position by an amicus curia®© brief in opposition to that of
Arizona»

Now? I would turn, then, to analyzation of the lease
because the court of appeals below when it decided that there
was no property right created in Alamo said it was not then
necessary to discuss the lease previsions» Xfc is now. There
is nothing in. the lease that prevents my client's position.

My opponent seizes upon the word "vested*" but that simply

means that the right of the lessee is subject to no contingencies:
And we discussed yesterday the fact that here in the event

there is reclassification, the less©®© could be ousted from
possession.

1 have cited a myriad of cases in my briefs,
particularly in the reply brief, on pages 5 and 11? that I
think are without, contradiction that say that Jjust because the
landlord could terminate the leas© doesn't mean that the tenant
does not nave a compensable interest upon condemnation? that
it's merely an evidentiary factor to b® considered. There is
xio law that he cites to the contrary.

QUESTION? Mr. Cook, wouldn't it be likely if we were
to decide in your favor on the Enabling Act question and to
say that the Enabling Act does not require Arizona to put a
condemnation clause? that we would send it back to the Ninth
Circuit or perhaps to Judge Craig in the district court for

a determination as to what in fact the construction of the lease
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was under Arizona law?

MR* COOK; I think by necessity since the lease
cam® in evidence# that was already constructed by Judge C(Craig...

QUESTION; But it was left open in the Ninth Circuit.

MR, COOK: It was merely left open in the Ninth
Circuit because -the Ninth Circuit said that since it interpret®
th® Enabling Act tc not create a property right# there was
therefore no Fifth Amendment compensation to ray clients, they
therefore did not have to pass upon the gquestion whether the
leas® precluded the rights» But I submit, that Judge Craig
did because the lease, carae in evidence and we argued that below
I think you can properly pass upon the lease at this level.

QUESTION; Even though the Ninth Circuit didn’t?

MR. COOK; It said At didn’t have to reach it, but
the ferial court did.. It was at issue.

QUESTION; Don’'t w© usually give the intermediate
court aa opportunity to pass on the. question if they have not
passed on it?

MR. COOK; I vast confess I have not researched
that specific question as to whether you do or you don't. I
thought you could pass upon it because the district court did.

QUESTION; The value of -fch® land was stipule-ted to

in this case?
MR. COOK; Yes sir.

QUESTIONs And that stipulation was based on. an



appraisal?

MR, COOK: Yes, sir.

QUESTION: TIs :hat appraisal :r the record?

MR* COOKs Yes, sir.

QUESTION? And it was based on -the — Part I piece
was ha.13d on the value of the land for grazing purposes, and
the oiher included s valuation on recreational purposes, the
highest use was on® piece was recreation?

MR, COOKs No, sir*

QUESTION? What was 1it? Both for grazing?

MR* COOK: Yes, sir*

QUESTIONS And it was based on a unit basis that, this
!.and would run so many cattle per acre?

MR. COOK; No, sir.

QUESTION; What, was the basis for the appraisal-?

MR* COOK; That was my second part. The primary
basis 1is that the land had added value in conjunction with the
us® — with Alamo's wen

QUESTION? I know that's what you argued,, tout I Jjust
wanted to know what the appraisal was based on that's in the
record.

MR. COOKs It said it in the appraisal.

QUESTION; What did it say? Where is that in the

cord?

MR, COOK; The appraisal contained a statement, and
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I believe it’s on page 21 of the Appendis;., 1 referred to that.
It said that consequently the market value of these riverbed
lands is inseparable from their usefulness in connection with
the. dry'grazing areas on both sides of the river, which desert
areas are useful only in water and livestock control nod
dependable forage can he relied upon.

And, below, Mr. Davis,at the transcript on pages 86
and 87, said — and that was Alamo*? appraiser — as I
understand the statement,, he gave consideration to the fact
that the State lease land is a part of as. operating unit and
has wvalue because it serves as part of that, unit with the
dependable irrigated forage.

QUESTION'S You think the appraisal would have been
different if the appraisal had occurred at the expiration of
a. lease which had no renewal on it? let’s assume the land
just wasn't leased and wasn't located — and it was not
leased to somebody who owned th®© adjoining land, would the
appraisal have been th® same? Or do you know?

MR. COOK: That was the testimony before — Mr.
Davis said under those circumstances it would be worth
$40,000 to $50,000. This is remote land. It's really in
Timbuctoo, Without the dam it's 30 miles from the nearest
paved road, has no value at all except for grazing purposes.
.And what the position below was 1is that when there is

dependable pasture land that’s irrigated with a water supply
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like Alamo had, you fcher. are not dependent upon the lack of
rainfall in Arizona anti dependent upon having to sell your
cattle because there is no feed upon the depart, you can then
take your cattle into tb@ pasture land and keep th-sm until we
get more rain -and then you can utilize the Taylor Gracing and
State lease grazing. And that was the testimony below and
that's why the appraiser for the Government said what he said.

How, I submit that his conclusion was wrong. He
said, "Well, 1 think as a matter of law that the Stats is
entitled to get it all,"” But 1 submit to you that as basic
evidentiary law

QUESTION: That is a conclusion.

QUESTION*. 1It's not for an appraiser to decide on it

QUESTION; Yes.

MR. COOK; Thank you.

So in considering the proposition, I would refer you
to wording in the Nebraska case where it said there was nothing
in the Nebraska Act — and X submit there is nothing in the
Arizona Act --- that would assume to save the State harmless in
a situation of condemnation from a diminution in the market
value of the State's right through the creation of a .leasehold.

Nov;, all of the cases that, to my knowledge' in the
West had interpreted these Enabling Acts all came to
elusion that there was a property right upon condemnation of

the lessee. .And this had been going on for years. And I set
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forth that authority in ay reply brief» and I mention one
quote from an Oklahoma case, the fact that land is always

for sal® or lease renders the right to buy it at the appraisal
or to release a valuable one.

It: we turn to basic agency law and trust law, 1
submit upon a hypothetical situation — let’'s just presume
this would be a trust, a living trust or a trust by will and
that the terms of the trust were such as are often found that
gives the trust®® the full discretion to decide the terms of
a contract or the terms of i lease, Xt*s basic agency law
that the authority to leas® means in. a usual or reasonable
manner, I've set forth that law in my reply brief on page 5,

It's basic trust law when you are dealing with how
the trustee has exercised his authority HX'm not dealing with
an accounting situation now —7 that when he exercises his
authority, it is presumed to be reasonable until there is
evidence to the contrary. In other words, no evidence below
that Arizona acted unreasonably in not inserting the condemna-
tion clause. Thar©® was no evidence below whether or not the
insertion or lack of insertion of such a clause was necessary
in order to leas®. So there just isn’t anything to show that
Arizona acted unreasonably under those circumstances.

QUESTIONs Did the Government file an amicus brief
on the merits or just at the petition stag®?

MR. COOK; Did not file on©® on the merits, Jjust at
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the petition stage. And It raised a point that has not been
raised here, and that is it challenged the method of valuation.

QUESTION: Arid its position was something I take it
you disagree with, that if we agree with you on the Enabling
Act, there shouldn't be a remand. They ray there should he, I
guess.

MR. COOK: What they really said in their brief was
that they submitted, they agreed there was a compensable
right in the lessee.- but they wanted to utilise a .short-term
lease method of valuation. And this cams from a longstanding
battle between the United States and Mew Mexico where Mew
Mexico —

QUESTION: The United States stipulated to the
valuation, didn't it?

MR. COOK: ifet, sir. But they were talking about
valuation of the lessee's interest. And they used i short-term
lease method of valuation where you try to show that the rents
in fact are cheaper than 'the reasonable rental value. We
used a different method of valuation below that —

QUESTION: If wo agree with you on the Enabling Act,
is fhat issue still open-?

MR. COOK: It was not challenged. There wasn't any
challenge below to our method of valuation. The challenge
below was simply not that our method was wrong in giving the

lessee what it got. The challenge below was simply that the
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lessee in any event could get nothing except the value of its
improvements, which was some $3,000,

QUESTION; And the United States has never .Intervened
in this case?

MR. COOKs No, sir, the United States didn’'t at the
trial do anything but sit there and observe*

QUESTIONS What concern do»t> the Goverrassnt have
with the method of evaluation when it stipulated to the
amount recoverable as damages?

MR. COOKS Well, I just mention that because Justice
White had mentioned the Government's

QUESTIONS I think the Government has an interest in —
it*® just probably a general interest — in how to value lessee's
interest in other cases they may have to pay for. And I think
they do have some general interest in what the law is in the
Ninth Circuit with respect to this, or in any other circuit.

MR. COOKs I would agree with that, but I was
pointing out in this particular case they had no interest.

If 1 can just reserve a couple or three minutes, I
would like to.

MR. CHIEF JUSTICE BURGER? Very well.

Mr. Gu.'Liato»

ORAL ARGUMENT OF PETER C. GULL?,TO ON BEHALF
OF RESPONDENT

MR, GULLATOs Mr. Chief Justice, and may it pleas®©
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the Courts The more that I read the Lassen casa and the
Enabling Act, the more difficult I find it to reconcile
petitioner's arguments with the provisions of the Act and
provisions of the Lassen case*

Without going into a great deal of detail, 1 think
that from a general reading of the Lassen case, it can he
easily detected that the Arizona restrictions on the use of
their Enabling Act lands are much strictor than they *ir« in
practically any other State. And the reason for thisi was tJr\
the lands were being diverted to private use and the monies
derived therefrom were being used for other purposes, for
private advantage.

QUESTION: Mr. Gullato, can I ask you., except for
the Enabling Act, would you agree that under the Petty case
there is a compensable interest in the lessee?

MR, GULLATO: Without the restrictions on the
Enabling Act, I have no quarrel with the general condemnation
law of both Federal and at the State level that a lessee- has
a compensable interest in . without a
condemnation clause.

QUESTION: Let's assume there is no Enabling Act
here, or let's assume we rule against you on fch® Enabling Act
point, would you agree that this amount of money that was
paid in the court for the United Statas should be divided

between the lessee and the lessor?
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MR. GULLATO: Wall —

QUESTIONSs I sitaa, if there is a compensable
interest in the lessee —!

MR. GULLATO: If there is a compensable interest in
the lessee, then it would have to be deterined based on the
relative rights, and I think that —

QUESTION: And those relative rights were determined
in the district court,,

MR. GULLATO: They were determined ~~ I don8t agree
with the determination at the district court level because
they applied — they misapplied the law. And this was the
final argument in my brief.

QUESTION: - But you didn't raise that in the —

MR. GULLATO: ] raised it in the final argument in
my brief, I raised it at the 'trial court, and I raised it at ~

QUESTION: The court of appeals?

MR. GULLATO: * the court of appeals.

QUESTION: That issue is still open?

MR. GULLATOs That issue is still open, but I think
itds open more as a matter of lav; then .- a matter of fact.

QUESTIONs What was your position?

MR. GULLATO: The position is that in the event
that the lessee has a compensable interest, that it. can only
be determined based on the actual life of the present, lease-.

And you can’'t speculate on a'renewal. And this is consistent



with all the cases we have cited.

QUESTION: Did you put a dollar value on that?

MR. GULLATO: I have put a multiple» dollar value on
that. There were two or three different ways you could arrive
at a value, and these were what we argued to the court below,
trial court, and to the Ninth Circuit, and these are set forth
in my brief

QUESTION: How much less than the $57,000°7

MR. GULLATO? Well, if you go on just the basis
of the life of the lease, than it .comes to $19,000 as opposed
to $57,000 for a 26-year term; If you go on the basis of the
highest sale of any cattle unit on State-leased lend, it comes
down to approximately $6,000, and I have set that forth in my
brief, and this was testimony that was elicited from Mir. Davis
on cross-examination.

I'd like to point

QUESTIOH: I'd like to ask you before you leave
this, do you think the issue in this case is — do you think
what'’s at issue before us turns on what you call the Enabling
Act?

MR, GULLATO: Um-hmm

QUESTION: Now, that was repeated, however, there
was a State statute, too, by the Arizona legislature?

MR. GULLATO: Right. The Arizona legislature: enacted

QUESTION: Your claim 1s under the Arivcra statute
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creating a compensable interest in -the lessee is forbidden?

MR. GULLATO: I don't -think Arison® statutes create
a compensable interest in the lessee.

QUESTIONs I know they don't create on®, but you
think it forbids it, forbids creating a compensable interest
in the lessee? Violates —

MR., GULLATO; I think the provision is in the State

Constitution and it's practically a rescript of the Enabling

Act.

QUESTION? All right. But it still is a State
Constitution?

MR, GULLATO: Yes.

QUESTION: You think that ie — my real ?uestion
is: Is 'this issue a matter of Stats or Federal law?

MR. GULLATO: The Enabling Act restrictions are
imposed by Congress, so therefore it is ¢ question of Federal,
law.

QUESTION: Does the State repeat it in its
constitution?

MR. GULLATO: If you corae back !—

QUESTION: And the question is, and as the court of
appeals tell us, that the Arizona Constitution forbids creating
a compensable interest ir the lesseer isn't that correct?

MR. GULLATO: That's correct, but they also say that

the Enabling Act forbids it, that they --
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QUESTIONS That may be* but they also are saying
the Arizona Constitution forbids it.

MR, GULLATG: Well —

QUESTION: I can’t help but think, that's — we
usually don't disagree with courts of appeals on construing
a State statute or a State constitution« And you would b$
happy if we didn't, I suppose.

MR. GULLATG: I suppose,

QUESTION: But you think this is a matter of Federal
law?

MR. GULLATG: I think the interpretation and
application of the Enabling Act is a matter of Federal law.
Now, the interpretation and application of the State
constitution, I think., is a matter of State law just ..s0 itta
consistent; with the — or not in opposition to any Federal
statutes.

QUESTION; I don’'t suppose that the Stato constitu-
tion has to mean what the Enabling Act means. For example,
suppose the Enabling Act does not, as you -say it does include
a prohibition, but the State constitution does. What then?

MR. GULLATG: I think that the restrictions placed
on use of the trust lands by Congress can b® tightened but
they can't be loosened. In other words the State can make a
more, restrictive use of the trust, but they can't make a

less restrictive use of the trust.
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QUESTION: Weii*hero they may iv. fact fa th-a
State constitution have made a more restrictive use,

MR, GULLATQ: Yes,

QUESTION: If that's so,

MR, GULLATO; When you leak at the conclusion of
t-h® Lassen case, this Court held that Arizona could go ahead
without complying with the auction procedures on a direct
sale of land to the condemning authority as long as it used a
standard which nearly reproduces the result of the suction.

Now* under the Enabling Act and under the State
constitution* the only way that laid is sold out of the trust
is for it to be put up for public auction -- first* for it
to be appraised* to be advertised for 10 weeks* to b« put up
for public auction* and to fa® sold to the highest bidder at
not less than the appraised value. And cn the distribution
of the proceeds* the entire value of the land goes to the
trust and the; lessee only gets the value of the improvements.

And I would like to disagree with Mr. Cook. An
examination of the Enabling Act shows that the restrictions
ware placed on the trust that says that, the trust can only be
used for the purposes set forth and it cannot be sold o.r
leased for any purpose inconsistent with the trust unless the
trust is fully compensated* except that if authorises the
legislature to leas© the land for various purposes.- grazing*

agricultural, domestic!' commercial -and in commercial this has
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a rather broad definition of any nnc not otherwise sat forth
for mining purposes, feu: 0il and gas erplcreation and leasing,
and also it states in this same provision that the legislature
is authorised to protect, the lessee for the value of his
improvements, and on tie sal® of the prop-arty the lessee shall
be paid by either the succeeding lessee or the succeeding
purchaser,

So the Enabling Act does address itself to what the
lessee is entitled to or. the sal®© of property.

QUESTION; Supposing, Mr, Gul.'iato, that you win your
argument, on the Enabling Act. here and the case goes back and
the Arizona Land Depart -flent continues to hold auctions for
these kind of leases but inserts a condemnation clause
because we .say that they have to, your bidding in that case is
going to be lower because of the condemnation clausa than
without the condemnation clause, isn’t it? You've taken away
one of the elements of value in the land if you told the
lessee that he will not get anything- in-the event of condemna
tiono

MR.GULLATO: Well, if you're looking at, as this css
w® are, 1in grazing, the method for dat@rmin.ing grazing rental
of land is set forth by statute in Arizona. Revised Statutes
37-255, I believe -- 285 — as set forth in my brief, it’s
a statutory determinati.on based on th© percentage of the price

of cattle multiplied by the number of the sectionst carrying
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capacity. In other words;, the price: that Arizona get« for
fcfca rental is a minimal price based, cm fcht economic return to
the rancher for what he gets from the cattle.

QUESTION? It/a an -open-public bidding, isn’t it?

MR,, GULLATOs Oh, not on th® determination of the
rental, value of the land or on the leasing. If land comes
up for leas® that hasn’t been leased before, what the State Land
Commissioner doss 1is he reviews the application to see who can
make the most successful us© of the land that will result in
the asst return to tha trust. Every decision that the Land
Cor/iissloner makes is ultimately directed toward what-is the best
interest of the trust and how are we going to bO able to
produce the most revenue, not how is lessee going to be
all® to make -the best profit off of the land.

QUESTIONS Is there no competition -then at all in
ih® bidding for the land? Can’'t someone bid so much per acre
per year and someone else come in and bid something more than
that?

MR. GULLATOs No. Ho. What’'s done first is the
value of the !.and, the market value of the land for lease
purposes 1is made by appraisal,, and the land is not leased for
less than that appraisal.

QUESTIONS OK. Well, then, wouldn’t an appraiser
appraising the market value of tha land for lease purposes

take into consideration the fact that there was a condemnation
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clause in the lease and wvalue it at a lower figure for that
reason? Because you've taken away one of the elements of value
that would he in the lease.

MR. GULLATOs I don’'t think, from what I know of the
demand for state leases, that this really would make any
difference in the rental value at all, especially of grazing
leases.

How,, you see, or, a commercial lease or on an
agricultural lease, the lessee is protected for the wvalue of
his improvements, and he will be paid for those in any ©Ovent
if the land is sold or leased to someone els®, And for
another lessee to come in and pay for those improvements really
makes it quit® burdensome one® the land is developed. So I
don't think it's really going to affect the market value of
the land at all.

QUESTION: You don’t think an appraiser in appraising
two identical parcels, ore with a condemnation clause and one
without it, would make any distinction in the wvalue?

MR. GULLATO; Net when you look at the terms and
conditions ©f the lease- whether or not you have the hard
cor® condemnation clause that Mr. Cook is referring to, when
you have a provision that the land can be reclassified to
another purpose, and under that avent the lessee doesn't have
an absolute right to release the land under those circumstances.

He has a preference, but still the bast interest of the trust
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is going to be served rather than the lessee’s interest
When you look to the fact that the lease provides that
nothing in tins leas® shall create a vested interest»

Now, 1 think extending this out to include the
language that was used under the Taylor trust is sort of a
hollow argument. X think that what se ar: looking at.is we
are looking at an attempt by the State to say to the lessee,

'Look, you don't have any rights in -this 'lend? all we ar®©

doing is giving it to you to lease» .In. order to accommodate the

administrative function it's going to be longer than for a
term of a month-fco-month or a year-to-year* Wo will give

a 10-yaar lease subject to these conditions where, one, we
can relingquish it to the United states? two, we can end up
granting easements for multiple purposes across the land?
three, it can be reclassified? and, four, you would, have no
vested interest.w It sterns to me when you take all these
together, what you ar© doing is you era saying in affect,
"Look, you don't have any rights and the lease can be
terminated» It can be terminated on 30 days.” Suppose we
corns across a pare®! of land that the State wants or the
United States wants that's under a grazing lease, and they
want to develop it in reference to a recreational purpose.
And we will say the Park Service» If there is a demand for
that land for other than grazing, then the highest and best

us® 1is not being served, and we go to a reclassification, and

in
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that «vent the leas® is terminated. The lessee dcean't have any
greater rights than a 3'-days right to co®tissue occupancy,

I really don't see that the length of the lease has
any bearing on his rights when you look a the specific terms
of a lease,

QUESTION: Than you 3ay in effect that you don't
need the Enabling Act to reach the result you want to reach.
It's already reached by the provisions of the leas©® itself

MR, GULLATOs Well, that, was ons of my arguments
below and that’'s on® of the arguments that X am making here'

QUESTIONS And that was rejected by Judge Craig and
not passed on by the Ninth Circuit,

MR, GULLATO: That’'s right,

I would like to point out that Mr. Cook said the
highest and best use of this, land was determined by the
appraiser to be grazing,,

On page 30 of the abstract at the beginning paragraph
referring to parcel. 304» the appraiser» and the only appraiser
that v?¢ have, determined that the recreational-oriented
homesite would be the best market. And on page 32 at the
bottom paragraph with reference to parcel 305» the appraiser
determined that the major of the value of this section is
its residential ranch headquarters, speculative recreational
value, and reliably predictable multiple ©ssfulsess

Now» non®© of these highest and best ns® values are
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.based on the grazing value. The value of the la
and apart. And in Federal condemnation law what the appraisal
function is is first to determine what the parcel la, what
is its highest and best use, and the value of that particular
parcel.
QUESTION: All that the court of appeals actually
decided was that under the Enabling hat Arizona's trustee
had no power to grant a compensable interest.
MR, GULIATos fof.ffs rig!.. ,
QUESTION'S And all these argumenta you have now been
making don't addrass that question.
MR. GULI-ATO: OK.
QUESTION ¢ i212 sgpport that holding do you?
MR. 6ULLATO: X support tfeivt holding.
QUESTIONs Why?
MR. GULLATOs 1 suppose that holding because the
Enabling Act provides that the land was granted to th®© State
of Arizona ‘n trust :or th© us® of fie common schools.
A.id it says disposition of any of the lands or any of thoO
.conies or thing of wvalue, directly or indirectly derived from
the lands contrary to provisions of this Act shall be deemed
as breach of th® trust.
Therefore, what we can do with th® land was limited.
Tha method that we can dispose of the land, namelythrough

the auction procedures and -the; sal®' and the appraisal, 1is
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land is sold is restricted. '.S5i® only thine; -m can do is put
it in the trust fund and us© the revenues from that trust fund
for the support of the common schools.

It also says that no mortgage or other encumbrance
of tha said lands or any part thereof shall be valid in favor
of any person for any purpose under any circumstances whatsoever.

It seems to m® that that is as direct a statement
say ,ng that a mortgage isnctt valid against State lands as
po-sibly can be writtent

Now, Arizona has recognized that a lessee may need
money in order to develop land, and therefore the legislature
has authorized the mortgage of the lesseet6ts rights which ends
up letting the value of tha improvements be leased, and upon
the sal® or on a default of the mortgage, the mortgage company
can foreclose on the lease and the lessee's interest. But
it never, the statute involved never, permits the State land
to be prejudiced because if you do let State lands be sold
to satisfy a mortgage

QUESTIONs I gather your argument is that in the
face of those provisions in the Enabling Act, the State
couldn’t do anything different anyway.

MR. GULLATO: That's right.

QUESTIONS 11 it. tried to give a compensatory-property,

right to a leases, it couldn’t, because of the Enabling Act. /
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QUESTION: That's your argument. |
MR. GULLATO: Yes. And. I think ''Jhe argument 1is
supported by the language in the tosses. ase and also in the *~-

QUESTION: Then., of course? you go on and say in any
evrnt, anything that the State did do, whether by
c:institutional or statutory provision, 1is perfectly consistent
vith the prohibition against granting a compensable property
right.

MR. GULLATO: Tfcat.5s right.

Now, when you look at U.S. v. Irving, it says,

"Words more clearly designed to create a definite and specific
trust could hardly have been chosen." ' This was cited in the
Lassen case, I think that this supports a conclusion, the
position of the state with reference to the compensable
interesty

QUESTION: Mr. Gullato --

MR. GULLATOs Yes, sir.

QUESTION: as I understand that you have said,
it’s your view that there is no compensable value in the
lease whether the transaction is a sale or condemnation and
that that results from the Enabling Act without regard to
Arizona law,

MR. GULLATO: Yes.

QUESTION: In other words, if it were straight sale —
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MR. GULLATO: if there8s a straight sale, there is
no possibility under Arizona law or under the Enabling Act
for the less©® to participate in the value of the land award,
cr the value of the purchase price.

QUESTIONS Let’s put ours on the lower aid® for the
Moment. Do you construe the Act itself as preventing any
compensable interest in a valid lease where there is a sal®©
rather than a condemnation?

MR. GULLATQ: when the Act. speaks in terms of no
land shall be sold except for the full appraised value and
the trust has to be compensated for the full appraised value
of the land, I think, yes, that the Enabling Act prohibits
the lessee from participating in the proceeds of the sale.

QUESTION: 'But you have already agreed that in a
private transaction that full value of land subject to a leas®
would take into account, the values of the unexpired term of the
leaso®.

MR. GULLATGs Uh, yes — of course, taking into
consideration the specific terms of the lease and whether or
not there was a condemnation clause. 1 don51 thin* that the
private — that this lane can be dealt with as private.land
because of the conditio?s imposed by the Enabling Act and by
the state constitution.

QUESTION: Dr you citet aov authority in your brief

dealing with --die question of a sal® and the value is recoverable
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under those circumstances?

MR. GULLATOs The authority that I cits is the
State statutes.

QUESTIONi They rely on thO© State statutes.

MR. GULLATO: the const.:'..tut.ton and th® 3cabling
Act# and I don’'t have

QUESTIONS But no case under th©® Enabling Act itself
which says that there is no compensable value regarding a
lease or a straight sales,.

MR, GULLATO; Vou can go to the Nebraska case which
the trial court relied o... and which 'tha Ninth Circuit distinguish”
And i'fi that case the Eighth Circuit determined that under the
Nebre.nka Enabling Act a lessee had a right to participate in
the award.

However$# when you look at the terms of the Nebraska
Enabling Act# the. Enabling Act just made o. direct grant to th®
State and there were no restrictions on the uses or disposal
of lands. And therefore# under the Nebraska Enabling Act# that
decision seems correct and consistent with th© general
condemnation law on a lessee’s rights,

However, when you look at the restrictions that
Arirona has under its Enabling Act# I don’'t think th® two cases
can be reconciled-. So th© Ninth Circuit distinguished th®
case# and I think rightly so. That’'s the whole purpose and

intent of Congress in imposing the restrictions was that there
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generated from the sale of the land going to the trust fund
for the use of the beneficiary» Thatt*s exactly what they
were trying to accomplish by imposing these restrictions»

QUESTIONS in other words, the Nebraska Act didn't
have any counterpart ox section 28 of the Arizona Act.

KRo GULLATO: Non®© at all. And I cited the Nebraska
Enabling Act., that portion of it» i believe it’'s section I,
in ray brief. and it just; grants the land to the State.

Itca interesting, though, that a trust concept
relying on. the Lassen case was .imposed by the Nebraska district
court even after the Lassen case came down, and said, well,
these are trust lands and the Federal Government has to pay
for rights-ofe'-way ors.r the trust lands, which they hadn’'t
been doing before»

QUESTION? Mr« Gullato, I take it, then, you
disagree with the Solicitor General when he says in his amicus
curia®© brief submitted in connection with petition for cert
that it can fairly be said that two decisions, that is, the
Nebraska case.and the on® below here» represent a conflict in
approach to the question of statutory interpretation presented
here:

MR. GULLATOs Oh, I totally disagree with that. As
a matter of fact, I disagree with the whole concept, o0r the

whole concept of the IKS. Solicitor, especially whan you
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consider that from the onset of this cases, in view of the

fact that the United States Attorney is supposed to be the
ultimate overseer of the trust arid we endeavored to get

support of the U,S. Attorney in the case and the Phoenix
office, at least, agreed with us and went along with fch®
concept that the lessee had no compensable interest., and the
first I was aware that the United States was taking a different
position was when they fried this brief*

QUESTION: I suppose the S.6. is superior to the
Phoeni« office»

MR* GULLATO: I suppose so,, So w® have a great
difference of opinion there. But 1 think if the United States
is the ultimate overseer of the trust and their ultimate
responsibility it to be an advocate -on behalf of the trust,

don't see that 'this pcsitiu;.?. is really consistent with the
best interest of the trust* I don't think that theirn
analyzing and. seeing a conflict between those twe cases 1is
correct. I think what you have to do is yen have to look at
each trust responsibility and determine what fell0 responsibility
is.

QUESTION: The United States is not so much the
'overseer, it’s the grantor of the trust, the.trustor.

MR. GULLATO: Also under the Enabling Act, the U.S,
Attorney has the ultimate responsibility for the enforcement

of the trust provisions. So they can com® in any time Arizona
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i It's up to the grantor generally to
complain, the grantor and/or -the beneficiaries to complain
if the trust provisions aren’t being' applied.

MR, GULLATOs I supposO.

It sort of would create a situation, I suppose,
that if the United States had come or attempted to defend the
trust in this type of an action where it’s a Federal
condomataon, that r .-aic i?."a a EO0;0 5 iricmfe fciuu urging
a cliim because it would be the United states suing the United
Stages, and in other words, they &zm withdrawing lands for
a particular purpose under the administration of the State
b'.t still under the control of the United States and Congress,
nd they are suing to condemn them for another purpose. And
I think it would have to b©® worked out administratively.

QUESTIONS Ue-hmm. A little bit analogous to the
position 0of: Arizona in th® Lassen case.

MR. GULLATOs I think so. WO find ourselves fighting
each other a lot.

I'd like to conclude with this remarks If w© are
going to nearly reproduce the results of the auction, us
Lassen prescribes we must do if w©O are going to have sales
other than at public auction, in order for this Court to not
establish a dual, standard in th® distribution of State

funds, I think th© only solution is to determine that just as



k1

in a sal® of public lands through the auction procedures,
that, the State and the trust must derive the full benefit of
the sale of the lands* And I think to conclude that a lessee»
has a compensable interest only in a condemnation case and
not under any other circumstance really doesn't make a uniform,
consistent application of the trust, and 6oamn't constitute
what I would say results in the trust being compensated for
the full apprais d value cf: land taken out of the trust®

Thank you.,

MR® CHIEF JUSTICE BURGER: Thank you, Mr, Gullato.

Do you have anything further, Mr. Cook?

REBUTTAL ARGUMENT OF J, GORDON COOK ON
BEHALF OF PETITIONER

MR,, CCOK: ¥es* X will try to be very brief, and S

think I can answer some cf the questions that have b®mn posed

her®.

Tilts Lassen decision below refers to anm Arizona
Supreme Court d@cisi.on that compares the Enabling Act
Section 28 with Arizona's constitution. The citation is
181 Pacific 2d 336, and it shows that they are the same.
Thar® are & couple of minor distinctions that are not at issue
herein. There is an excellent annotation that appears
at 1 A.L.R. 3d that is entitled "Condemnation Property State
Law." That particular annotation refers to a decision of your

Court in the Pcwalson” case which provides that in .determining
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appears in. the annotation on page 431.

Arizona has consistently by its; statutes interpreted
this right as being a proparty right. In ::actf Arizona, in
3, statute referred to in both my briefs, the reply page 10 also
in §{ situation where there was condemnation for the purpose
of parks specific' said the lessee's right.was Ma property
richt." 1I believe .one of the Justices asked whether or not
thure were any decisions of Enabling Acts of other States.
There are. There is New Mexico in the Chavez case cited in
my briefs specifically interpreted the renewal rights under
school trust lands to be compensable. The same thing is true
in Oklahoma. You can find that in pages 6 through 10 of my
reply brief. Wyoming is interpreted as a property right.
That8s been a consistant interpretation in the West.

On pages; 5 ard 11 of my reply brief I set forth
a myriad of casas that say that although the landlord could
terminate the lease, the lessee still has a compensable
property right.

I would like to mention the question relative to the
appraisal of the Government. OP page 2.1 of the appendix,
under the section "Highest and Best Us®," you can see from
reading that that the appraiser of the United States is
referring to the highest and best use as grazing. hater on

he speculates about residential. But that's what he says is



the highest and best use under that particular heading,

And may I say the whole trial below was on one issue,
and that was when would the property be reclassified lor
residential purposes, and it was determined that Alamo would
stay until that happened. And that was by Judge Craig determine;;
to be for 26 years. That’s what it was all about below. And
there was no opposition to that.particula? testimony.

.And I close by saying in response to some of the
questions of Justice Rehqguist there is nothing " left
to speculation as to whether or not with a condemnation clause
you would lose a source of lessees. And I say the question is
real because that’'s why New Mexico supported the petition
and. that's also why the bank supported the petition,, And even
though you can't, have free bidding because the State does
set the lease, price, we don't know what will happen as to
whether or not you lose the source of lessees. And I think
that's why throughout the years in the West none of: these
States have tried to insert a condemnation clause in the lease.

Thank you.

MR. CHIEF JUSTICE BURGERs Thank you, gentlemen.

The case is submitted,

[Whereupon, at 10:55 a.m., the argument in the above-

entitled matter was concluded.]





