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PROCEEDINGS

MR. CHIEF JUSTICE BURGER: We will hear
arguments next in No. 73-203, Morton Eisen against Carlisle
and Jacquelin.

Mr. Fine, I think you may proceed whenever you
are ready.

ORAL ARGUMENT OF AARON M. FINE, ESQ.,

ON BEHALF OF THE APPELLANT

MR. FINE: Mr. Chief Justice, and may it please
the Court

This case is before the Court on a writ of
certiorari to the Court of Appeals for the Second Circuit
to review its decision dismissing the action as a class
action

The grant of certiorari requested the parties
to brief and argue, in addition to the questions presented,
the question of the jurisdiction of the Court of Appeals.

The other questions include the manageability of
the large class action, who must be given notice, who should
pay for the notice and the scope of discretion of the
District Court.

Turning first to the Jjurisdiction of the Court
of Appeals, jurisdiction was asserted on two grounds. First
of all, the Court, in 1968, and reversing the District Court,

said that it retains jurisdiction and, secondly, the



Defendants say that it has jurisdictions anyway, under the
Collateral Order Doctrine.

Originallys jurisdiction was assumed in the
Court of Appeals under what became known as the "Death Knell
Doctrine" when the class action in the first instance was
dismissed by Judge Tyler 'in the District Court and on the
Plaintiff's appeal, the Court of Appeals held that to dismiss
the class action and, in effect, bring it to an end, the class
would never get any chance of review.

Now, if the Death Knell Doctrine, if incorrectly
decided, later when the case was decided on the merits by the
Court of Appeals in what became known as Eisen II, when it
said, "We retain jurisdiction," it would, obviously, have
had no jurisdiction to retain. The Defendants concede that.

We, however, adhere to our view originally
expressed in our position to their petition for certiorari
before this Court when the Death Knell Doctrine came up for
review and that petition was denied, that it was soundly
decided by the Second Circuit.

Nov/, it has been considerably eroded since then.
For example, the Third Circuit in Hackett against General
Host Corporation rejected it entirely. But what happened in
Hackett, I think, shows how wise the Second Circuit was in
adopting the Death Knell Doctrine because after Hackett

refused to hear the appeal in that consumer antitrust case



brought by and on behalf of purchasers of bread following
the conviction for price-fixing in the Philadelphia area.

The case was dropped by the Plaintiff because
it couldn’t proceed without having a class action to support
it and, consequently, the question of the class never got to
be reviewed.

Our submission is different. We submit that,
xtfhile the Court of Appeals said, in reversing the District
Court, when the District Court dismissed the class action,
that it retained jurisdiction.

What it actually did was to relinquish
jurisdiction because it reversed. This is unlike cases
where a court of appeals may remand the record for further
findings because the record before it is insufficient to
enable it to render its decision and, meanwhile, no decision
is rendered.

Here a decision was rendered so that the court
said it retained jurisdiction but it really didn't.

In fact, the Defendants were so confused about
their role that when they came up before the Court of
Appeals for the final time, this time trying to reverse the
District Court because the District Court had sustained the
class action in every respect, they didn't know who they
were, and they designated themselves as "Appellees, even

though they had lost.



So there is a complete paradox and anomaly in
the Court of Appeals having rendered its decision saying, in
fact, that it retained it.

Turning to the Collateral Order Doctrine under
Cohen, that has no application for a number of reasons.

First of all, the class action determination is,
in the language of Cohen,''but a step toward final judgment
in which it will merge." Rule 23(c) prescribes that judgment
will be entered for or against the class, as the Court
recently noted in its opinion in American Pipe against the
State of Utah and it is a step which has to be taken in
every class action because under Rule 23 (cl), the Court
is required, as soon as practicable after the class action
is brought, to make the class action determination.

QUESTION: What you are saying, Is there any
suggestion or are you suggesting that a circumstance can
arise where the determination of the District Court on the
class action is unreviewable because of the way it 1is moved
back and forth between the District Court and the Court of
Appeals?

MR. FINE: I think it is unreviewable at this
stage of the case and as a matter of fact, the Court of
Appeals reached out to decide all sorts of questions that
were only tentatively decided by the District Court that

were not right for decision and that should have awaited a



complete record in the District Court in the same way as
many decisions of the District Court are not reviewable in
initial stages of the case and, in any event, as

Mr. Justice Blackmun pointed out in his concurrence in the
State of Utah case, Rule 23 specifically provides that the
order of the District Court sustaining the class or even
denying the class may be altered or amended prior to
decision on the merits and Judge Powell, in fact, said, in
his opinion in which he was reversed here, that the response
to the kind of notice that he had ordered might prompt him
to change his mind and disallow the class so that this is
the kind of order that Cohen certainly doesn't contemplate
will be reviewed now because it might be changed.

QUESTION: Mr. Pine, was Cohen the basis for the
Court of Appeals holding in Eisen I that it had jurisdiction
to review Judge Tyler's original order?

MR. PINE: Yes, your Honor, Cohen and Gillespie

in effect,
they held there that this was/something that would
irreparably harm the class because this was the only way the
class could get review.

It's like a case where an attachment is released
and unless there is immediate review, the object of the
attachment may be gone.

But here, the converse is that the Defendants

preserve their right to review which the Plaintiff didn't have



in Cohen and wouldn’t have had, if the Death Knell Doctrine
had not been applied. The Defendants at the end of this
case, when judgment is entered, will have the right to review
on all of these questions and at that point it could very
well be that Judge Tyler will have modified his order or
will have reduced the class, might have eliminated the class
entirely, changed it in many possible ways.

QUESTION: What about the payment of the order
requiring payment of costs or notice?

MR. PINE: Well, that Is no different, your
Honor, from discovery orders, for example in TWA against
Hughes, the Defendant there was ordered to comply with
discovery, which the Defendant said would cost, in the
petition for certiorari filed in this Court, $5 million but
nevertheless, the discovery order, as all discovery orders
are held to be, was held to be interlocutory and not
appealable

QUESTION: Do you think that is quite the same
as requiring the Defendant to advance the costs for notice?

MR. FINE: I think it is, your Honor, because
the rule doesn’t impose the burden of costs on the Plaintiff.
It says, ''The Court shall direct notice to the class," and so
it obviously, unless the Court is the one that is supposed to
pay for notice under that specific language, it obviously

gives the Court the power to decide who should pay for the
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notice and here, just like in a case where the Defendant
may be subjected to the cost in preparing to try an antitrust
case, have to pay for the transcript, have to pay for
discovery, but under the antitrust laws, the Plaintiff
isn't required and cannot be required to put up any security
for those costs.

The Defendant there, as the Defendant here, has to
look to whatever judgment is entered at the end of the case
in its favor — if such a judgment is entered — and
collecting that judgment, if it gets a judgment for costs.

QUESTION: Your security for costs, Mr. Pine,
is traditionally when the costs are taxed at the end of the
case is really expenditures that you have incurred to your
own travel or your own pay to a court reporter. You may be
able to tax against the opposite party, but It strikes me
that there is something to what the Chief Justice says. This
is not quite the same thing as that.

MR. PINE: Well, your Honor, I think there are
some instances, for example, where a master is appointed
and the parties are required to advance the expenses of the
master before the end of the case and there may be a division,
I think, under the equity powers under Rule 5%*(b) to
allocate those costs.

But in any event, just this is no different from

the discovery cases from the standpoint of finality on
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appeal because you may recall that Hickman versus Taylor
came before this Court because Mr. Fortinbore, the
Philadelphia lawyer, who was asserting the privilege against
producing his work-product papers there, had to undergo a
citation for contempt before he could get review.

We are not at this stage in this case. The
Defendants have not said whether they will comply with the
order or they won't comply with the order and, certainly,
this is no different from the discovery cases.

For example, United States versus IBM, which is
before you on petition for certiorari, until the Defendants
have taken some irrevocable step with respect to the order
of the District Court, suppose they say, "We won't put up the
costs"? Well, there are all sorts of alternatives.

They might be held in contempt, in which case,
depending, I suppose, on whether it is civil or criminal
contempt under the IBM case, they might have a right to
review.

On the other hand, the Court might say, "Well,
if they won't put up the costs, we are going to say that this
would have the effect of a Rule 23 class action even without
notice to the class for certain results.

For example, for binding the Defendants as
against the prospect of Walmly intervention and so on so that

this is no different, certainly, from the discovery cases,
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even if it were thought to be slightly different from the
standpoint of the Defendants advancing costs at this point,
from the standpoint of finality.

QUESTION: Mr. Fine, what if we not only agree
with you, but went further and came to the conclusion at this
late date that the Death Knell Doctrine, as developed in the
Second Circuit is wholly inappropriate and improper and that
there was no right to appeal whatsoever in Eisen I from the
District Court’s first disposition of this case?

What would be the result? Would this move us
all back to square one, do you think?

MR. FINE: I doubt it, your Honor. I think it
would move us back to the District Court and under his
powers expressly given under Rule 23, Judge Tyler, hopefully,
would then say that he was wrong the first time, he was
right the second time, and would reinstate his second
decision upholding the class.

QUESTION: Well, vyes, but what you would have,
then, is his first decision and with an opportunity for you
to try to convince him that he was wrong.

MR. FINE: I think that’s —

QUESTION: Having erased everything that the
Court of Appeals has done in the meantime. Is that right?

MR. FINE: That'’s right.

Nov/, I would like to point to another
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distinction in Cojhen. That involved the general applicability
of a statute. The question in Cohen as phrased by another
panel of the Second Circuit in the Weight Watchers casea was
whether a decision will settle a point once for all, as it
did in Cohen, or will open the way to a flood of appeals
concerning the propriety of a District Court’s ruling on the
facts of a particular suit.

Nows the Court of Appeals here has held that in
some cases, costs can be imposed on the Defendant, cases
where they may have a duty — for example, a corporation’s
duty to its stockholders. But here, the Court of Appeals has
said that in some cases the District Court may impose costs
and in others, particularly in this case, that it is
inappropriate

So what they are really, doing is interfering with
the District Court’s discretion depending on how they view the
facts of a particular case.

Furthermore, turning, really, not to the question
of appealability but advancing somewhat to the question of
the propriety of putting the costs on the Defense, here the
District Court found — and these findings were not upset by
the Court of Appeals because the Court simply said the
District Court did not have Jjurisdiction to make them, that
the New York Stock Exchange had violated its duty under the

Exchange Act to protect the odd-lot investors who are the
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class In this case and the violation of that duty In which it
was aided and abetted by the other defendants certainly is no
different from the kind of duty, or no less in scope, than
the duty which the Court of Appeals said could be the basis
for putting costs on the defendants in another kind of case.

So for that reason, Cohen doesn't apply because
this is really a decision on a case-by-case basis and many
district courts have routinely, since Rule 23 was amended,
allocated the costs between the parties without any thought
that they were doing anything wrong. And the Court of
Appeals here says in some cases they should be able to do
that so that I submit that a general rule which this Court
would be asked to apply that in no case can costs be
allocated, should not be adopted and since the question of
a general rule is not involved, the Defendants had no right
of appeal.

Now, turning to the issue of manageability —

QUESTION: Just before we leave that —

MR. FINE: Yes?

QUESTION: — question of appealability, I
understand that the Death Knell Doctrine was originally
developed in the Second Circuit and is adhered to there,
that it has been given some sort of halfway recognition in
the Ninth Circuit, but explicitly disagreed with in the

Third Circuit and what 1s the other? What 1is the state of
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the law In the other circuits?

MR. PINE: I think in the Fifth Circuit it is
recognized. I believe there are a number of cases in the
Fifth Circuit where it has been recognized but I think that
the two circuits which have definitely ruled on it —

QUESTION: You mean, the Second and the Third.

MR. FINE: — for and against, are the Second
and Third, vyes, your Honor.

QUESTION: Umn hmn.

MR. FINE: On the issue of manageability, it is
not an issue at all on class actions maintained under 23(b)
(l)or(2.) which would be, for example, actions for an
accounting for a trust fund or, here, an action for
injunctive relief.

The Second Circuit just summarily, in its first
decision, where it reversed dismissal of the class action,
said that this can't be a (b) (2)action because the advisory
committee note says that doesn't apply to situations
exclusively or predominately for the recovery of damages.

Now, this case isn't exclusively or predominately
for the recovery of damages. This case seeks and has sought
from the very first in the complaint requests, very sub-
stantial injunctive relief.

For example, the SEC Special Study of the

Odd-lot markets, which was the basis, really, of this case,
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found that an engineering firm, Ibasco, had concluded in
1955 that wvery large cost savings could be put into effect
if the odd-lot defendants automated their operations and
Judge Tyler found, in July of 1972 that as of that date,
those recommendations had not only not been implemented,
they hadn't even been considered, so there is still a
substantial need for injunctive relief here to reduce the
cost of the odd-lot defendants because, as the Court found,
reduction of those costs would necessarily have a beneficial
result for the class because it would mean that the odd-lot
differential, which is the basis of this case, had charged
that it was inflated and fixed in violation of the antitrust
laws, would necessarily be affected and reduced.

Yet the Court of Appeals ruled out a (b) (2)
action as a matter of law but manageability enters into the
rule only under (b)(3) actions, those that are what were
formerly known as "spurious class actions," but since your
decision in the Utah case, are known as "truly representative
suits," like all of the others.

And manageability in (b) (3) actions, under the
language of the rule, 1is only one fact to be considered in
deciding whether the class action 1is superior to other
available methods for the fair and efficient adjudication
of the controversy.

Now, here, the Court of Appeals said, both in
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the Death Knell opinion and in the second opinion, that the
class action was the only feasible method for adjudicating
this controversy because the individual class members, 1like
Eisen, have such small stakes that they are not going to come
forward with individual suits and yet, having held twice that
this is the only feasible method and the rule saying that
manageability is only to be considered in the light of
whether the class action is superior to other available
methods, the Court of Appeals dismisses the class action.

Aside from the language of the rule itself,
however, the difficulties of management which the Court of
Appeals perceived in this action, are just not so.

First of all, it didn't even consider what the
Rule specifically provides and that is, that you can have a
class action on the common question of liability. That
part of the class action is certainly sound.

But here the District Court also found that
gross damages can be determined on the basis of a common
formula and estimated for the entire class.

As a matter of fact, the odd-lot defendants know
exactly what they charged to the class as a whole because
the charge was their income and if the District Court is
right that a formula can be adopted, then we know what part
of that total charge, that aggregate charge, was an over-

charge .
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Now, certainly, as to the tx*o million and a
quarter class members whose individual transactions, the
defendants stipulated, are recorded on computer tapes and
can be derived from those computer tapes, constituting 56
percent of the transactions of the class as a whole, what is
the difficulty in managing that if you have a formula that
you can apply across the boards?

This is no different from the utility cases where
refunds are routinely ordered when some rate is found to have
been too high and, in fact, in the Panhandle Eastern Pipeline
case, the Court pointed out that refunds were made to over a
million ultimate consumers with reasonable promptness and
without serious controversy under the supervision of a master.

Similarly, in the Illinois Bell Telephone case,
In the days when people had to copy records like Bob Cratchett
sitting on a stool before the days of the computer, refunds
were made of $17 million to over a million people entitled to
the refunds.

So, if you have a formula, there is really no
great problem in managing, especially with the assistance of
data processing and from personal experience I know that
these burdens do not fall necessarily on the Court. They are
assumed by counsel, by accountants and by data processing
firms and here, you have two and a quarter million class

members who stand to receive and recover a tangible amount
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without undue difficulties of management, but they have been
put out of court because the Court of Appeals erroneously
concluded and held that Judge Tyler had said that the only
way that this class could be managed would be by the so-called
"fluid recovery," that is, the future reduction of the odd-
lot differential.

QUESTION: Mr. Pine, as a procedural, practical
matter, you say these burdens are largely assumed by
accounting firms or data processing firms. How are they
compensated? Prior to final judgment or afterwards?

MR. PINE: It comes up in two contexts, first
in the settlement or after final judgment.

Now, in a settlement context, they are usually
compensated out of the fund. If it comes up after the final
judgment, then the Defendants, under such decisions of
this Court as Mills against the Electric Auto-Lite Company,
are liable for the costs.

QUESTION: Then you don't have to worry about it
until either you have agreed on a settlement or until after
final judgment?

MR, PINE: That is right. That only comes up
at the time of distribution, which is after settlement or
judgment.

Now, it is true that the Plaintiff's counsel

suggested in the District Court that if six million class
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members had to go through their ancient records — and he
said, in that narrow sense it would be impracticable, so he
suggested what became known as the "fluid class recovery,"
that is, equitable relief, fashioning a remedy for future
reduction of the odd-lot differential and that would benefit,
certainly, odd-lot investors as a whole and those who over-
lapped the class who had paid the overcharge during the
period in suit.

The District Court didn’t adopt that, saying only
it merited consideration, that individual claims could be
satisfied to the extent filed, but the fluid class recovery
might then be appropriate for distribution of the unclaimed
remainders

And if you have the formula kind of distribution
for those whose identities are on tape, then you may even be
able to cut out a large part of the claims procedure.

QUESTION: Mr. Pine, you said the District
Court hasn’t taken the position as to what would be done
with the unclaimed remainder. What would you suggest be
done with it?

MR. FINE: Well, I think there are many
alternatives, your Honor. First of all, the Defendants could
say it should go back to them and they will have the
opportunity to argue that after Judgment is entered, as the

Rule contemplates, for the total amount of damages for the
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class as a whole.

Secondly, It could be applied to reduce the odd-
lot differential in the future. It could be done under the
general equity powers of the Court, which it certainly has
under Case against Borak to fashion any remedy to make the
Securities Act effective, and that is the kind of thing that
was done in the Bebchlclc case.

QUESTION: But Bebchick was quite a different
kind of a case, wasn’'t it? It wasn't a class action.

MR. PINE: It wasn't a class action, but you
have class actions where the same approach was taken. The
Metro Homes case in Michigan was a class action where there
had been an illegal exaction of a tax then held to be
unlawful and there the Court upheld that the taxing authority
had to pay over the entire amount and couldn't get back any
part of the amount illegally collected, even though
individuals didn't come forward to consume the entire
amount

So that what I am saying is that, although
Bebchick was a different case, it provides part of the
substantive law, the equitable principles on which the
Court can rely in fashioning a remedy;whether the action is
a class action or not a class action, it really makes no
difference.

Further, Mr. Justice Powell, to make another
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answer to your question, suppose notice goes out to the

two million and then there is a judgment of liability and

a fund is created, they can then be told you have a refund
due to you and the same notice can be published for those

who can’'t be identified, assuming they will read the notice,
and if you like, you can assign your claim for the benefit of
future odd-lot investors.

That is exactly the kind of thing that was
approved by the Second Circuit in the Pfizer case.

So there are all sorts of possibilities, but,
certainly, at this point we don't have to go into them
because that —

QUESTION: What you are saying is, you are saying
that somebody has such a small claim that he won't bother to
file at all. If that is so, just his silence is rather an
insecure, insubstantial way of saying that he has waived his
claim.

MR. PINE: Well, people with small claims —

QUESTION: Or that he has made an assignment to
somebody .

MR. PINE: That is just one of the possibilities
to be considered and I have had experience in class actions
where people with claims of as much as $10 in a class where
some people had claims of thousands of dollars, the

Plumbing Fixtures antitrust case, pursued their claims for
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the $10 just as diligently as those with the bigger claims.
It meant a lot to them and just because these claims are
small doesn’t mean that it doesn’t mean a lot to these
investors.

As a matter of fact, these Defendants have
taken full-page ads saying, they are addressed to the odd-lot
investors as the '""little guys." These are the little guys,
the people who do not have, by and large, enough money to
invest very much and so these small amounts do mean a lot
to them.

But in any event, that is all tentative and not
necessarily to be decided and, certainly, not to be ruled
out by the Court of Appeals on a sort of advisory opinion
basis.

Now, turning to individual notice, it is not
required in (b) (2) actions for an injunction and under the
decisions like Hansberry and Lee and Ben-Hur against Cauble,
adequacy of representation is the hallmark of due process
in class actions, not individual notice.

For example, those precluded by the judgment in
Ben-Hur never had notice of the prior class action which
precluded them.

Under (b) (2), individual notice 1is not
required by the rule and the Defendants concede it.

Now, under 23(c), the Court 1is directed to
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direct the members the best notice practicable under the
circumstances, including individual notice to all members
who can be identified through reasonable effort.

It does not mandate individual notice where it is
not practicable or where identification entails more than a
reasonable effort and here the Court of Appeals, in effect,
held that the claims of the silent members of the class
are more theoretic than real. They are not going to want to
have an opportunity to opt out to conduct their own
litigation. They are going to rely on the class and the
results of the class so that the kind of notice ordered by
the District Court here certainly conforms to a language of
the rule which is the rule of reason, that it is the best
notice practicable under the circumstances because to have a
requirement of any other kind of notice in a case where the
class consists of small claimants would mean that the class
action rule could never be used if you had a stringent
notice requirement to protect their interests.

QUESTION: Does the Court of Appeals look at

this case as a (c¢)?

MR. FINE: (b) (3) action —

QUESTION: (b) (3).

MR. FINE: -- with the kind of notice required
of (b) (3) actions, has to be given. Now —

QUESTION: What about (b) (2)°?



MR. PINE:

(b) (2) action,

QUESTION:

MR. PINE:

say it is (b) (2) and
where it —

QUESTION:

MR. PINE:

QUESTION

MR. FINE:

QUESTION:

but it is (3).

(b) (3)

24

Well, It could be looked [at] as a

and there are --

The Court of Appeals says it wasn't.

It says It wasn't. I say it was. I

and where it is hybrid, that is,
You'd say it is

(b) (1),

wouldn't you?
(b) (1). Where it Is hybrid —
But the Court of Appeals didn't —

It said no, no either.

(b) (1),

Let us assume it is either (1) or (2)

MR. FINE Well, then there are —
QUESTION Then what about the notice requirement?
MR. PINE There are a number of decisions that
say, 1if it can be viewed as (b) (1) or (b)(2), wview it as
(b) (1) or (b)(2) even if it is also (b) (3).
QUESTION:: I understand, but let us assume that
it is not?
MR. PINE:: It is not?
QUESTION:: Let's assume you must look at it as

a (b)(3).

MR. PINE:

Then what about the notice?

That 1is a action. Then the

(b) (3)

question is what reasonable notice,within the intendment of

the rule,

and what are the interests to be servied by notice?
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Now, one of the interests to be served by
individual —

QUESTION: Doesn’'t the rule just say that you
serve notice — or what?

MR. FINE: No, no. No, no. It says, "The Court
shall direct to the members of teh class the best notice
practicable under the circumstances," and in Mullane, this
case has —

QUESTION: It goes on. It says —

MR. FINE: Well, it says, "Including Individual
notice to all members who can be identified through
reasonable effort."

QUESTION: Right.

MR. FINE: But —

QUESTION: How do you read that? The Court of
Appeals read that as the kind of notice that must go in
any event

MR. FINE: Yes, whatever the effort and whatever
the circumstances.

QUESTION: Right.

MR. FINE: First of all, we say, "The best
notice as practicable under the circumstances" qualifies
the rest of the Rule but on the record here, even if it
does not, the Defendants' evidence was that generating the

individual names and addresses could be very laborious. The
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witnesses so testified, very expensive, certainly beyond
any reasonable effort on the Plaintiff’s part and they
offered to furnish the names and addresses, undertaking an
unreasonable effort, only to make the Plaintiff pay for
individual notice.

In other words, they were trying to get the key
to their own salvation by saying, "Well, we don’'t care what
the effort, we'll generate these names and addresses and
that will be the end of the case."

So that if you simply take the second part of
the rule, I submit that it really doesn't require individual
notice in this case and the best notice practicable under
the circumstances of this case is exactly the kind of
notice that the District Court ordered and this isn’'t a case
like Mullane or Schroeder» where individual notice was really
important at that stage of the case because persons were
about to be deprived of their property interests.

Here in Eisen what is involved at this point is
the effort to create a common fund and later, when the fund
is created, notice will go out to everyone who can be
individually identified because then they will have a stake
in what is done with the distribution of the fund.

QUESTION: Well, there is a very specific purpose
for a (c)(2) notice, though, Mr. Pine, isn’t there? And

that is to give the member of the class an opportunity to



27

opt out, as it is put.

MR. PINE: That's right, but —

QUESTION: Or to hire his own lawyer if he wants
to. It is all spelled out in the statute —

MR. PINE: That's right, but —

QUESTION: — and It is quite unlike (b) (1) or
(b) (2) — (b) (2), which is primarily an injunctive action.

MR. FINE: But you still have to look at the
purpose to be served by the notice when It talks in terms of
the best notice practicable under the circumstances.

The Advisory Committee note says that in many
cases, the interests of the class members to whom that notice
would be directed are more —

QUESTION: Mr. Pine, what 1if you lose your case?

MR. PINE: Well --

QUESTION: When you talk about a fund and "once
we win the case," then you can give people notice, what if
you lose? The people you didn't give notice to are burned.

MR. PINE: That is right, but the Court of
Appeals found t