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PROCEEDINGS
MR. CHIEF JUSTICE BURGER; Wa will ha&r arguments 

next in No. 72-5881, Robert Edward Marshall v. United States of 
Amarica.

Mr, Hewitt, you my proceed whenever you are ready.
ORAL ARGUMENT OF JAMES F. HEWITT, ESQ.,

OH BEHALF OF THE PETITIONER
MR. HEWITT: Thank yon. Your Honor. Mr. Chief 

Justice, and may it please the Court:
I would like to beg the Court's indulgence to briefly 

discuss some of the relevant facts to put this case in its 
proper perspectiva.

Approximately four years ago, Robert Marshall robbed 
a bank. He did not use a gun and he did this for the purpose 
of obtaining money to buy heroin for his narcotics addiction.
He was arrested and prosecuted for bank robbery. It appeared 
that he had two — or rather three prior felony convictions 
in the courts of the State of California.

At or about that tins®, the District of Columbia 
Circuit eh banc decided the Watson case, holding the two prior 
felony exclusion unconstitutional undor the due process clause 
‘<3 denying equal protections to a narcotics addict under Title 
II, and a request was made of the United States Attorney, in 
light of Mr. Marshall's obvious addiction, to charge him with 
a crime not on® of violence, so that at least he could invoke
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in the District Court the Watson decision. That was dona. 

Marshall was charged with entering a bank with Intent to com

mit larceny while it carries the same penalty as.an armed bank 

robbery, it is not robbery under the statute and therefore he 

was not barred by that provision of the Narcotics Act.

Marshall pleaded guilty and submitted to the District 

Court that -he should be eligible for consideration under Title 

II for prison commitment as a narcotics addict and for treat

ment, and that the two priot felony exclusion was an unconsti

tutional discriminatory classification.

The judge felt that the ■— the trial judge felt that 

this was not tha law in the Ninth Circuit, he declined to follow 

the Watson decision, and sentenced Marshall to ten years under 

10 DSC 4208(a)(2), providing for parol® at any time, the same 

maximum senfcsnce for which he could foe held under Title II 

commitment, tan years, and recommended in his commitment that 

he foe given treatment for his narcotics addiction in federal 

prison.

Marshall has received no treatment to date. 1 talked 

with his caseworker before leaving San Francisco Friday.

It was determined at the time to wait until a little 

later and see what had developed with respact to this particular 

line of authority, and Marshall filed a 2255 application, I 

felt prematurely because 2 was waiting ror some other decisions 

to coma down, but at the time his 2255 petition was heard by the



5

District Court Watson was the only significant case still on 
the books and Judge Peckham, following that decision, declined 
to set aside the conviction on the grounds that the discrimin
atory classification prevented him from committing him under 

Title II of the Narcotics Act.

An appeal was taken to the Ninth Circuit and the 

Ninth Circuit agreed with the District Court that the classi

fication was not an arbitrary one. In the interim, the 

District of Columbia Circuit had decided Hamilton, which 

clarified the situation by pointing out that any two prior 

felony convictions, whether narcotic related or not, would be 

a discriminatory classification, and then while the petition 

for cart was before this Court, the First Circuit followed the 

Watson decision and the Hamilton decision and held the dis

criminatory classification a violation of due process by deny

ing equal protections, so we have at the present time the 

First and the District of Columbia Circuits holding the statute 

unconstitutional as it improperly discriminates, the Fifth and 

Ninth Circuits holding that the classification is a reasonable 

on© o

0 Mr. Hewitt, what do you think is the applicable

standard here?
MR. H1SWXTT: I knew that on® of Your Honors would auk 

that question. I would like to say that the trend of cases, 

after Jackson v. Indiana and a number of District Court cases,
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some of which were cited by this Court in Jackson, perhaps are 

loading to a conclusion that treatment for an 1.11 person, and 

if we assume the premiss that a drug addict is an ill person, 

may very well be a fundamental interest that the state or the 

government must provide.

1 would use an example that if we are going to commit 

a prisoner to the medical center at Springfield as mentally ill,

I don't think he can be sent there and then not treated for his 

mental illness. And X certainly don ft think that you can de

prive him of the treatment for his mental illness on the 

grounds that he might have a bad criminal record.

I would like to say that this is a fundamental interest 

that we are talking about, but X'realize that the Court has not 

gone that far, and I would have to say that perhaps we are talk

ing about an interest more in the social weifare-economic realm 

than in a fundamental interest area.

Q Would you carry that to the point of saying that; 

a District Judge in sentencing would not be permitted to take 

into account prior criminal conduct?

MR. HEWITT: Oh, no. Ho. In fact, this is the crux 

of our argument, is this; We say Marshall had a right to be 

considered by the District Court. Now, if the District Court 

looked at his record and said, well, he is a dangerous person, 

his crimes of violence are recent, he has crimes of violence, 

he has a violent background, he is not likely to respond to



treatment. The District Court can exercise this discretion 
and not commit him under Title XI. But Marshall never got that 
chance, and he never got the chance because the two prior 
felony exclusion in Title IX operates as a conclusive prosump
tion that he is not likely to be rehabilitated, and that Is 
the irrational classification of which we complain.

How, I would like to point out to Your Honors —
Q If I understand that statement, you agree that 

the applicable standard is rationality?
MR. HEWITT: Yes, Your Honor.
Q Then 1 think both sides are in agreement as to

the —*
MR. HEWITT: Yes, Your Honor.
Q All right.
MR. HEWITT: I would like to point out that we are 

talking in the Hareoti.es Rehabilitation Act about two titles. 
Title I- is the civil commitment in lieu of prosecution, and 
the thrust cf the legislative history aimed toward this Title 
I is talking about escaping punishment and so forth, and I 
certainly have no quarrel with these classification's as they 
may relate to Title X. But Title II is a prison type commit- 
meat. It is a commitment to a federal prison where the drug 
rehabilitation program is made available within a prison 
sentence, he is under the supervision on after-care of the 
Board of Par©las, as any other prisoner, and he certainly is
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not in any sense of the word escaping punishment, if punishment, 
is a valid objective.

So there are distinct differences between Title 1 nnc 
Title IX. The felony convictions that Title II talks about, 
and of course the combined provisions apply to Title I with 
equal force, need not be violent felonies, they need not be 
current. They could have been twenty years ago. It could have 
been two convictions, one for mail theft and one for forgery. 
There is no showing, no necessity that'they even have been drug 
related. They may be in on® jurisdiction misdemeanors and in 
another jurisdiction felonies. They may be subject to expunge™ 
went in California but perhaps not subject to expungement in 
the District of Columbia, since there is no provision in our 
Federal Code for expunging a criminal record. If it is ex
punged, it doesn't count, so it is obvious that the two prior 
felony provision is arbitrary ever, as it is applied.

How, the question that we would like this Court to 
consider is whether or not that classification of two prior 
felonies is reasonably related to affect the legislative purpose 
o" the Harcctic Addict Rehabilitation Act, and we submit to the 
Court that it is not. There absolutely is no rational connec
tion between two prior felony convictions and whether or not the 
addict needs treatment, and I think a common sense approach 
shows that it operates in effect as s conclusive presumption 
without irrational nexus.
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Z thin!-; if we ask the mar», on the street a very common 
sense series of questions s What do you think of the fact that 
perhaps 50 percent of the drug addicts or 50 percent of the 
street crimes are committed by drug addicts? He would probably 
say 1 agree with you, that is probably correct.

Q Do I understand, Mr. Hewitt, in the same insti
tution, the same penal institution, federal penal institution, 
there is provision for treatment of drug addicts, and that 
drug addicts not .precluded under Title 11 go to that institu
tion and they get treatment for their addiction. But this 
fellow, because he has had two prior felony convictions, goes 
to the same institution but gets no treatment?

MR. HEWITT; That is correct. Your Honor.
0 That is the way it works?
MR. BOTH: That’s right.
Q What is it that precludes him from getting the 

treatment, the availability of facilities, or are you suggest
ing he is absolutely barred from getting it?

MR. HEWITT: At the present time, he is simply not 
committed under the Narcotic Addict Rehabilitation Act.

0 That is not quit® my question. Ar© you suggest
ing that there is a bar, some kind of an absolute bar to his 
baing treated for his narcotics addiction while he is in 
prison?

MR. HEWITT: Oh, no, Your Honor. If h© is at &n
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institution that has a drug program, and if he is within a year 
or a year and a half of parole, they may put him. into & drug 
program, but it is discretionary with the prison officials.
Our point is that ho should have an opportunity, as any other 
member of the class, to be■considered by the District Court for 
commitment as a drug addict, where he is guaranteed drug reha
bilitative treatment. Km?, 1 am not qualified to discuss 
whether or not treata&at at the end of the parole period is 
better or worse than treatment at the beginning of the prison

- ii p;?. ' P '<
period» It would seam to ms that a person whose antisocial 
behavior is a product of drug addiction would be better off to 
get into a prison program that is oriented to drug rehabilita
tion from the beginning, so that the whole rehabilitation pro
gram can be keyed to the root cause of the problem which would 
b© heroin addiction in this particular case.

Q Well, I am sure no one would challenge that as 
a matter of common sens© or good sound policy, but the question 
is whether that rises to & constitutional level. Isn't that 
it?

HR. HEWITT: Yes, it is, Your Honor. And it does, I 
think, when the classification of having been convicted of two 
prior felonies, bars him from consideration with other members 
of the class similarly situated, because it is our position 
and the position of feho District of Columbia Circuit and the 
First Circuit that there is just no rational relationship between
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two prior felonies and likelihood to be rehabilitated, which 

is the prime purpose of the Narcotic Rehabilitation Act.

Now, the government ceased to justify this classi

fication on the basis that It is an effort to limit resources 

available for the program. Now, there are some comments in 

the legislative history concerning available resources, and I 

think a careful .perusal of the legislative history will show 

that most of the Congressmen and Senators were talking about 

Title I and the facilities that might have to be built under 

the Public Health Service in order to handle the intake that 

would be created by opening Title I, the commitment in lieu of 

prosecution. Title II, however, commitments to federal prisons, 

ostensibly at least, the convicted prisoner -- and it is almost 

always a felony — the convicted felon will go to a federal 

prison anyhow.

Q Well, Title I committees wouldn’t go to the same 

prison as Title SI?

HR. HEWITT: Title I committees go to the Surgeon- 

General. They are not committed to prison, they are not sen

tenced, it is not a sentencing provision. That la the commit

ment in lieu of prosecution. That was the area I think where 

the legislative history indicates there may have been some 

concern about available resources. Certainly not as to Title 

XI. Ho prison has had to be built, because the prison is going 

to be in prison anyhow, it is just a question of whether or not
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while in prison he is going to get drug rehabilitation treat

ment or whether he is going to get straight prison treatment 

that may or may not be drug oriented, depending upon the whim 

of the prison at the particular time.

The government seeks to justify it on the grounds that 

available resources is the secondary purpose, and X don't think 

the legislative history supporta it. The statute has a built-in 

©scape provision. If at any time the Attorney General finds 

that facilities are not available or are limited, he may certify 

and not take any drug addicts into the Titio XX program. So 

the availability of funds is always subject to this escape valve 

built into the statute.

Now, if the rational

MR. CHIEF JUSTICE: . f?e will pick up with that thought 

the first tiling in the morning, Mr. Hewitt.

MR. HEWITTs Thank you vary much.

(Whereupon, at 3s00 o’clock p»m., the Court was 

adjourned, to reconvene on Wednesday, October 17, 1973, at

10:00 ©5 clock a,ra.3
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P R 0 C E E D £ N G S

MR. CHIEF JUSTICE BURGER; We will continue tha argu
ments in Marshall v. United States.

Mr. Hewitt, you have seventeen minutes remaining.
ORAL ARGUMENT OS' JAMES F. HEWITT, ESQ.,

ON BEHALF OF PETITIONER—RESUMED
MR. HEWITT: Thank you, Your Honor. Mr. Chief Justice 

and may it please the Court:
As we were discussing yesterday, it is our position, 

as the Court of Appeals of the District of Columbia held in 
Hamilton, that the two prior felony exclusion opeates in effect. 
m & conclusive presumption of ineligibility and that the 
rational connection between two prior felony convictions, with 
r.o delineation as to the type of conviction, the time of con
viction or other circumstances, in effect would deprive an 
applicant who would be otherwise eligible for commitment under 
the prison provisions of Title II from an opportunity to have 
consideration and a hearing.

Now, this Court in last term in the Food Stamp cases, 
Eapartmant of Agriculture v. Murray and Morin© in effect 
struck down a provision similar to that which operated as a 
conclusive presumption thereby preventing a fair hearing of 
the merits of a person's eligibility. I would submit to Your 
Honors that that would be basically the same problem here,

This in effect fetters the hands of the trial judge
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and prevents him from an opportunity to fairly evaluate whether 
or not the particular addict should be sent to prison for addict 
treatment, or.whether he should he seat as a straight offender . 
and subject to whatever rehabilitative treatment might be avail

able *
We feel that the trial judge's hands should -be unfet

tered # that this congressional classification is in effect an 
irrational on© and defeats the legislative purposes of the Act,

St would appear to us that the addict in this par
ticular case, Mr. Marshall, did have in effect almost a funda
mental right to consideration for fair and effective treatment 
of his addiction.

As we pointed out yesterday, we are not talking about
a —

Q Excuse me. Do you have to go that far or is it 
enough for the purposes of your case to say that he had a right 
to put in evidence on the subject to trigger the District 
Judge'a discretion in the matter?

MR. HEWITT: Yes, Your Honor,
Q You don’t claim an absoluta right to have reha

bilitative treatment in every case?
MU. HEWITT: Oh, no. No, Your Honor, but he certainly 

.tad a right t© have the judge consider that and in the exercise 
>f hia sound judicial discretion determine that this is the 
-ype of addict who is likely to be rehabilitated and who.may
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treatment. The problem her® is that the judge couldn't do 

this under the statute. He was barred. He was in effect pre

vented from even an opportunity of considering this man’s back

ground. Now, it may wall be that Congress has decided to keep 

hardened criminals out of Title II, but the judge can do that.

He can do that by just simply not exercising his sound dis

cretion and committing him under Titia XI of the Narcotica Act.

Q Does the power of Congress to fix the jurisdic

tion of federal courts constitute any kind of a barrier hero to 

what you are driving at?

MR. HEWITT: Oh, I think certainly Congress could 

limit the jurisdiction of the federal courts and provide that no 

addict could he committed for treatment. But where it has 

created a class# and a class t© which Mr. Marshall is a'member, 

and then excluded him from the class on the basis of an irra

tional classification# it is cur position that he has been 

deprived of due process by virtue of the denial of equal pro

tection.

I would have to concede that Congress doesn’t have to 

give adequate treatment to addicts. It could limit the court’s 

jurisdiction in the area ©f consideration# but it certainly 

can't prevent Marshall# the petitioner hers# from considera

tion on the basis of this irrational classification.

Now, the government seeks to justify this by the ex

pedient explanation of possible subsidiary purpose in the
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legislation to conserve economic resources. They could have 

mad® that argument in the Department of Agriculture Food Stamp 

cases, that they wanted to limit the number of people eligible 

for Food Stamps to save money, and thereby justify the classi

fication, But it wouldn’t be any more justified in that par

ticular case than it would b© here.

Now, most of the legislative history that the govern

ment has cited relates to some apprehensions that Congress had 

in connection with ©spending the existing Public Health facili-
r,.''.V. ’• ‘ "A

ties for the Title I, the prosecution in lieu of the commit

ment in lieu of prosecution provision, or Title II, the voluntary
1 h r* ‘'; \ i} ■ ■■

commitment provision.

It would appear from the examination of the legislative 

history that the Bureau of Prisons was not too concerned with 

any drain upon their resources. They have the prisons, the 

person is going to go to prison anyhow, it is a question of

whether or not he is going to go and get addict treatment or
... ♦

whether he is going* to g© and in effect be deprived of addict 

treatment, or get it only at the whim of the Bureau of -Prisons.

Q Do 1 understand that you seem to concede the 

power of Congress to have a distinction between — a distinction 

which permits the segregation of what you call hardened, criminals, 

men with two, three, four convictions, from first offenders who 

are narcotics addicts?

HR. HEWITT: Yes, Your Honor, I think they do. If
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■thay have a test that is fair and certainly a test that is not 

based upon a conclusive presumption of being a hardened criming 3.

simply by virtue of two prior felony convictions* What we 

object to is the fact that these two prior felonies that have- 

been thirty years ago, they could have been for the most innocu

ous of offenses, and to say that a person is a hardened criminal 

because thirty years ago he was convicted of theft of mail or 

forgery of a Treasury check, two relatively innocuous felonies, 

to say that he is a hardened criminal and therefore is not 

eligible for treatment in prison us an addict, 2 think is just 

certainly irrational, and this is our objection.

If there are standards^ applied to the barring pro

vision reasonably related to the purpose of the legislation, 

perhaps our position would not be quite so strong. But I feel 

here that what wo have basically is a'recognition that 

narcotics addiction is the root cause of a good deal of crime. 

There is an effort on the part of Congress to treat addicts 

by giving thorn treatment in prison, and then to say that these 

objectives will be fulfilled by barring from that vary treat

ment those with criminal records is an irrational conclusion.

In fact, it is almost absurd, and that is certainly our posi

tion in this case.

Thank you, Your Honors.

MR. CHIEF JUSTICE BURGER: Thank you, Mr. Hfcwltt.

Mrs. bafonfcanfc?
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ORAL ARGUMENT OF JEWEL S. LAFONTANT, ESQ.,
ON BEHALF OF THE RESPONDENT

MRSo LAFONTMT: Mr. Chief Justice, and may it please

the Court:

In a statement of facts yesterday, petitioner remarked 

that there was no gun involved in the robbery of the bank. I do 

want to bring cut, however, that, when petitioner entered this 

bank, h® presented a note to & teller who happened to b® a moon

lighting police officer, and that not® said "X have a gun, I 

don’t want to hurt anyone, just hand over the money."

Petitioner also states that that crime was reduced 

from a. crime of violence — certainly robbery of a bank in a 

crime of violence — and it was reduced to larceny. Had. it not 

been reduced to larceny, he would have been excluded from the 

provisions of Title I and Title II, as having been found guilty 

of a crime of violence.

Petitioner contends that the provisions of Title II 
of the Act, which excludes persons with two prior felony con

victions from its benefits, is unconstitutional under the equal 

protection clause embodied in the due process clause of the 

Fifth Amendment.

In his brief, he compares Title III with Title XI, 

complaining that a parson like himself, a. possessor of a two- 

felony conviction secord, cannot trade his felony, his third 

felony conviction for commitment under Titi® XI, while a person
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with three or more felony convictions, in fact any number of 
felony convictione, may bo committed under Title III, as long 
as he has completed all of his prior sentences of conviction 
and as long as there is no pending criminal charge against him.

Petitioner argues that this classification is arbi
trary and unreasonable and has an irrational basis. XI' we look 
at the Act, we can say just from a snera cursory reading of it 
that the purpose is obvious. This isn’t a case where we have to 
go to the Congressional Record, review the hearings, review what 
all the Representatives said, although it is very interesting 
reading, to interpret the Act’s meaning. The Act is unambigu
ous and it is clear.•

It provides for the treatment and rehabilitation of 
narcotic addicts and, in addition, provides in Title X and 
Title IX the commitment for treatment in lieu of penal incar
ceration. The Act is three-pronged. Title X provides for 
-dvll commitment'in lieu of trial for certain consenting 
narcotic addicts charged with federal offensas. Title II, the 
one. that we are concerned with today, provides for similar civil 
commitment in lieu of penal incarceration for narcotic addicts 
who have already been convicted of a federal offense. And 
Title HI provides for civil commitment at the instance- of the 
addict himself or at the instance of a reslated individual.

How, it is clear from Title XXI that Congress did hot 
wish to foreclose the multiple offender from treatment for his
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addiction, because under Title III no person is excluded except 

& person who has a pending charge against him or who hasn’t 

completed his sentences under prior convictions.

In other words, a multiple offender can be committed 

under Title 211 to a hospital for fcreafcmcmt for his addiction, 

but v© must recognise that Title SIX, the Title III addict 

doesn't present any new menace to society. The person under 

Title I'll is a person who is free in the community, already 

having paid his debt to society, and when he seeks treatment as
,< L \ . -X;

an addict he is not entering to escape a pending charge dr any 

future punishment. I!© is sincerely seeking physical and 

psychological therapy voluntarily.

Petitioner makes much to do over the fact that a third
. Vi • ;■ _
person can have himself committed under Title III and the fact
>'• r ‘

that a third person can bring him in makes this less than a 

voluntary act. But whether or not the request for treatment 

under Title III is voluntary, that is really not too important. 

The important item is that the addict is already in 'the com

munity and in seeking help is removing himself from free inter

course with society for hospital treatment.

Petitioner asserts that treatment for an ill person 

should be guaranteed and that ha would Ilk© it to be a funda

mental right, and that the state should provide treatment for 

all these people. In Powell v. Texas, Mr. Justice Marshall 

stated that ’’This Court has never held that anything requires
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that penal sanctions bo designed solely to achieve therapeutic 
or rehabilitative -effects."

W© ars not even arguing here the petitioner should not 
receive treatment. We do maintain that he has no basic right 
to trade, treatment for commitment.

Petitioner would have us believe that in denying him 
benefits under Title XI that he is denied all types of treat
ment. This is not true. Ho is only being denied the privilege 
of trading that commitment under Title T.l for penal incarcera
tion.

X am advised by the Bureau of Prisons —
Q Mrs. Lafontant, if a defendant is given treatment 

under Title IX, if ho is eligible for it, might he be released 
into the community prior to the probable time ha would be re
leased if he war© serving a prison sentence?

MRS. LAFONTANT: Yes, indead, and that is a very good, 
point that you are raising, Mr. Justice Rehnquiat, because I am 
addressing myself to that even later in the argument, but the 
answer to it is definitely yes.

X am advised by the Bureau of Prisons that all addicts 
in the federal prisons are eligible for treatment and do receive 
treatment, and the only thing that limits the kind of treatment 
they get is the lack of resources and sometimes the lack of 
motivation of the offender himself. But in all of our federal 
institutions, w® have rehabilitative programs set up. At this
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time, we have 14 intensified medical programs, and by-the and 
of the fiscal year we expect 16. However, there is a difference, 
which you have addressed yourself to, Mr. Justice Rehnquist, 
that the people committed under MARA are treated somewhat 
differently from the non-NARA. addicts. The KARA addicts are 
put into intensified treatment immediately, and they are re
leased on an average within 1? months back to the community.
Many of them are released within six months of the time they 
enter the treatment. But on the average, X am informed, it is 
17 months and than they are released into the community with 
intensive follow-up care.

In responsa to the inquiry of the Chief Justice as to 
whether or not non-IJARA addicts are foreclosed from treatment in 
federal penitentiaries, the answer is definitely no. We do 
have rehabilitative treatment in the jails for parsons who are 
serving regular federal prison terras and who happen to be in 
addition addicts. They all receive some treatment upon commit
ment, if no more than when they first get there they are dried 
out within three days to three weeks, in fact, the physiological 
desire for narcotics has been gotten rid of within throe months 
to six months. So they do receive that.

In addition to that, w© have
Q Well, that is just the result of being leaked up 

in a place where there are no narcotics available though, isn’t, 
it?



MRS. UffONTANT: One thing is that but —
25

0 You can call it treatment, if you will, but that 
just happens to everybody who gets locked tap where there are no 
narcotic® available.

MRS * L2U?GKTANT: Shat would be true, but I understand 
in our federal prisons that we have medical doctor® who help 
these people during their withdrawal periods. In addition to 
that, wa have counselors who help these people who are not N&RA, 
committed under 8?AR&, to help them in their motivation, also to 
help them not only gat rid of their addiction but actually to 
gat rid of their non-criminal behavior through various social 
and psychological services that arcs rendered in the jail»

Q Well, isn't there a ’six-wash period of isolation 
during which all in-coming prisoners are classified for a wide 
range of purposes, that is their health condition, their —

MRS. LAFOKTANT: Yes.
Q — rehabilitation prospects, and so forth?
MRS. LAFONTANTs Yes.
Q And is it during this six-week period that they 

try to find out what their narcotics situation is, if they have
one?

MRS. IiAFOHTAMT: They try to find that out upon im~ 
mediate entry, which takes up to six weeks, but they often find 
out within the first weak whether or not the person is an 
addict. First they ask the offender himself, are you on drugs.
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what do yon use, and are you truly an addict. Ai:& of course, 
they have to depend a lot upon what the offender tells them 
also, but they do have follow-up medical treatment as well as 
psychotherapy in the ordinary federal prison.

I am also advised that in addition to ~~ they set
0 .. • !• • • ’ •

goals for these people as they corn® In, as to whether they ear, 
finish high school or finish grade school, try to teach them,

• . V « ;

whether or not they can learn a trad© — all of this is started
. r". * ' ' .It

with this person, whether or not he is an addict, but in addi
tion to being an addict he dees' get help in that area. And 1 

am informed the only limitation on it is lack of resources and 
the lack of motivation of the prisoner himself. E© may not use 
the resources that are there.

Tha intensified treatment, X am told, however, doesn't 
begin until 12 to 18 months before the prisoner is to be re
leased, so the person who is committed under KARA starts getting 
his intensive treatment immediately 12 to 18 months and then he 
is to be released into society,* whereas the parson who has had 
the longer sentence, the intensified treatment, 1 am told, dees 
not begin until 12 to 18 months before he is to ba released, 
and this is supposed to be because the experts feel that it is 
too early to start an intensified program preparing the inmate 
for release to society earlier than 12 ot 18 months.

It means, however, that a parson who has ». ten-year 
sentence would not ba able to go back into society within six
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months or within IS months because they would figure his time 
from the length of his term and figure back,

While allowing commitment under Title 111, Congress 
did not want the SJARA to supersede in all instances the estab
lished commitment procedures for all offenders who happen tc 
bo additionally narcotic addicts. They didnst want persons 
facing a criminal charge to use the Act to escape punishment.
The Act has created a special benefit for offenders who are 
also narcotic addicts and in so doing has set up standards of 
eligibility. And, as Mr. Justice Blackraun brought out yester
day, the applicable standard here is one of rationality.

The appellant claims that the standards set up by 
Congress, namely the exclusion of a certain class of convicted 
felons,, is unreasonable. What is the nature of the privilege 
or right created by this Act which grants certain classes of 
offenders the option to trade imprisonment for commitment for 
rehabilitation purposes? Can the offender trad© off his 
addiction treatment for the rest of his term? To what extent 
can Congress set up standards of eligibility for banefits 
granted by it?

Congress has said that persons like appellant,who 
has been convicted of two prior felonies, cannot escape punish
ment by the mere fact of submission to treatment for his addic
tion. The exclusion of the class of addicts to which petitioner 
belongs does not constitute as to appellant a deprivation of
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due process. The question of due process was taken care of at 

the time of his trial.

President Lyndon Johnson,, in urging the passage of 

this Act back in 1565, when he addressed Congress, felt that 

the protection of the public was not only important but it was 

required, and he said, "The return of the .narcotic and marihuana 

users to useful productive lives is of obvious benefit to them 

and to-society at'large. But at the .same time it is essential
\ 1 M ■ • '

to assure adequate protection of the general public.11

0 1 understood Mr. Hewitt‘s argument, Mrs.

Lafcntant, fee be the Fifth Amendment due process which embraces 

equal, protection, that is that he was not claiming a violation 

of due process in general but only of the Bolling v. Sharp type 

of due process which embraces the equal protection notions of 

the Fourteenth Amendment. That wouldn't be taken care of just 

by giving him a trial, I take it?

MRS. LAFONTANT: Yes,'but I respectfully submit that 

there is nothing in this case that would indicate that what Mr. 

Hewitt is saying is at all true, because he is saying because 

this man'is an addict he is entitled to the same treatment as 

everyone else who happens to be fen addict. There is no consti

tutional guarantee that addicts. are going to have certain, treat

ment over and above — 1 mean that KARA addicts are to get 

better treatment than non-NARA addicts.

Q Well, I thought he pretty well conceded that much
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in his argument but said it is irrational for Congress to
say that just because you have to felonies you can’t got NARft 

treatment under Title 11, for which you would otherwise b© 

eligible.

MRS. L&FONT&NT: I would say that for the protection 

of society/ that it was necessary for Congress to set up cer

tain standards, and unless these standards are irrational or 

unreasonable, then petition is not in a position to complain 

about lack, of due process.

Representative Helstoski, at the hearings in 1966, 

followed up on what President Johnson has ■— the quota that 1 

just read from President Johnson's address to the Congi-ass.

He said House Bill 9X67 is not a bleeding heart measure which 

would result in releasing people into society who are dangerous 

to others or to themselves. Neither is it a measure which could 

be used to make excuses and provide a cover for vicious 

criminals. The purpose of this bill is the same as the purpose, 

of the present laws and that is to protect society.

Now, certainly the interests of the public at large, 

ye®, the law-abiding, the non-addict public, if you please, 

is served by the withholding from society for a period of time 

prescribed by the court of repeat offenders, and reasonable 

indeed is the classification which is based upon the need to 

withhold from free intercourse with society those elements who 

have offended it, who have committed certain crimes, more than
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a certain number of times. This Court —«

Q -Well# was the idea that double offenders are less 

likely to be rehabilitated? Is that what the government —

MRS. LAFONTMT: Yesf sir. Yes, sir.

Q Some rough judgment like that?

MRS. XAFOKTANT: Some rough judgment like that which 

is supported by some of the cases, which I would like to go into, 

and supported by the findings of 1JARA itself,

0 Isn’t there another factor that is the mining of 

first offenders with men who have got two, three, or four con

victions while they are trying to rehabilitate these offenders 

with only a single felony?

MSS. LAFOHT&OT5 Certainly. I would agree with peti

tioner that there should be a classification that could keep 

these hardened criminals apart from the first offender or. the 

youthful offender.

. Q Well, didn't Congress have that in mind in 

separating people with more than two felony convictions?

■MRS. XAFONTANT; Yes. In fact, Congressman McClory, 

from the State of Illinois, presented that point of view before 

the Congress very clearly because he pointed out that what he 

was concerned with most and felt that this Act would be con

cerned with most would be addicts who are primarily addicts 

and secondarily criminals. He also said that it would be a 

mistake to mix the hardened criminal with the young, hopeless,
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hapless addicts who had comsd feted only ona crime,

Q Mrs. Lafontant, this is beside the point, but do 
you know, is- the institution at Lexington still operating?

MRS. LAPONTlUfif: Y@s, it is, sir.
Q Are cost of the KARA people sent there, or 

Springfield, if you know just as a matter of routine?
MRS. I«AFOOTAKTs As X understand it now, the KARA 

people are located primarily at Milan, Michigan, Danbury, 
Connecticut, Terminal Island, California, Alderson, West 
Virginia, and Port Worth, Texas.

Q Certainly not Springfield?
MRS. LAFONTANTt Plot Springfield. And Lexington 

evidently is out, too, although at the time of the passage of 
this Act, Fort Worth and Lexington were the two named institu
tions .

This Court has so held, that is, referring to the 
multipla offender, has upheld the constitutionality of the 
habitual offenders statuto 1st Moore v. Missouri and Graham v. 
West Virginia. In the Moor© case, quoting from People v. 
Stanley, the Court said the punishment for the second is in
creased because by his persistence in the perpetration of 
crime, he has evinced a depravity which merits a greater pun
ishment, and needs to be restrained by severe penalties than 
if it were his first offense.

What year was Moore, Mrs.Q bcfeaf ant?
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MRS, LAFONT&NT: Oraham was,- 1912, Moore was about;
1896.

G you don51 have them cited in your brief.
MRS. LAFGHTAMT: Yes. Moor© is 159 United States 673, 

z.&d Graham is 224 U„8. 615. So important is the offender’s 
prior history of criminality that moat states make a person who 
is convicted of more than two crimes ineligible for probation.
Xn many states, like Wyoming, only first offenders can be 
granted or oven considered for probation* And on the federal 
level, wo find this'is important, too.

In th© policy statement of the Drug Abuse Manual of
’ * ’ ’ j • ■

April 20, 1973, issued by the Federal Bureau cf Prisons, it it 
nsai© clear that previous criminality and .seriouaue ::v of offouoe* 
ara reasonable consideration® in parol® matters.

And Title JOCVIIX, section 2.24 reveals that the 
n i*. It:, d states Beard of Parol© generally considers such factors 
v an offender’s prior criminal record and the nature and the 

pattern of hi© offences. Yhus, there have been both judicial 
and JUd g-ira at xv© dav,; srmin&tions of the rationality of the 
classifications in issue hose. It is neithre irrational nor 
unreasonable for Congress to find a isacond-tima offender pre
sent© a greater risk to society than the risk or menace pre
sented by the one-tima offender.

Even SARA, y.elth its carefully selected clientele, has 
concluded that first offendere fare better than repeaters.
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In the creation of statutory rights, Congress can 
define the class of persons who will receive a benefit, of the 
atataforily or©ated right.

Q Well, what do you mean by "fare batter1'? That 

they respond —• first offender responds more readily to treat

ment than d© multiple offenders?

MR3. LAPCKTAKTr Yea, sir# and there is a greater 

degr©© of success in tbs ©oasis,unity after they are released, 

the first offender than the repeater.

Q That is in terms of narcotics addiction?

MRS. LAFOMTA&T: As far as narcotics addiction pri

marily, but even for subsequent crimes# because the theory is 

that most of the peolle who are convicted under KARA# the only 

reason they are guilty of a crime is to support their habit# 

which is still questionable, whether that is true or hot, but
that is the theory they are going on ao they figure that if 
they euro the addict and lie doesn't need to steal in order to 
Bv.p.iaort an «suspensive habit# tlwrn he can become rehabilitated.

th&y have found that the first offendar fares better than 
the repeater in both — on both counts, as an addict and as a 
criminal«

Q Well# isn't this whole enterprise an experiment© 1
on© as yet?

MRS. LAFGKT&KT: Yes, As ©nr brief points out, 1
think more than half of our argument is devoted to the fact that
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this was a pilot program initiated, this is th* first major 

act la this area that has beon taken sines 1914. It was recog

nised that vary few people really know much about addiction 

and the problems and the-cures, it was the beginning program, 

a pilot program, they wanted something to be done, but at the 

same time they knew that not only because of lack of resources 

but because of lack of knowledge, they weren't willing to open 

it up to the whole addict public. They had to start somewhere, 

and in starting somewhere they had to draw classifications 

also, and this would certainly be a reasonable classification.

Sine© 1956, many institutions have been built and it 

has included more and more people even now, They have gone 

further than just, say, the hard addict, they treat people who 

are on barbiturates and amphetamines. But you are perfectly 

right, Mr. Chief Justice, that It was a pilot program and the 

line had to be drawn somewhere. We respectfully submit that 

drawing the line at this point was perfectly reasonable and 

that the Court of Appeals' opinion should bo affirmed.

Thank you.

MR. CRISP JUSTICE BURGER: Mr, Hewitt?

REBUTTAL ARGUMENT OF JAMES F. HEWITT, ESQ,,

OH BEHALF OF PETITIONER
MR. HEWITT: If X way respond to some of the Solicitor 

General's suggestions, tlie references'in the legislative history 

to pilot and experimental I think were aimed directly for the
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most part at Titles X and XXX. The concept of having civil 

commitrftsnt in lieu of prosecution or voluntary coi«mltina.nfc for 

addicts waa a now concept« We had never had it before.

During the legislative history, they 'discussed the 

experiences in New York and California with this type oi com

mitment, and X certainly don't think that there irs anything nov

or anything novel or experimental about giving the best treat

ment that the prison system can to an addict who is in prison.

X don't think, certainly that we can say that this was any great 

change»'

0 Wall, is it the fact, Hr. Hewitt, that if one is 

eligible, the chances of getting to the streets if ho comes 

within Title 11 are bettor them if he is not afforded Title XX?

HR. KKWITT: No, Your Honor. And this is the fallacy 

of the government*» argument. At the present time the reason 

that the addicts are being released in approximately 18 months 

after they are committed under Title I.T is that the only 

addicts in prison are check forgers and mail thieves. Ho one 

with any prior record is there. Ho one with any crime of 

violence- is there. These are fairly moderate sentences that 

arc being given, probably o£ five years or lags. It says 

Title IX provides, that he can’t be sentences in excess of the 

maximum that could be imp ®ed. We are not talking about bank 

robbers or kidnappers or people that engage in violent crimes.

Q What about the government's suggestion that
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experience has shown that the multiple offender, an addict/ ,/no 

gata back into society is mora likely to commit another crime 

than is th® single offender, also an' addict, who"is released?

MR, BEWIOTs 1 don't know where that, conclusion comes 

from. It is certainly not my experience, and I have been in fcha 

criminal justice system for thirteen years. It depend.**, upon ths 

individual* It depends upon his propensities other than addic

tion. I have found from my experience with the older addict, 

with the longer criminal record is more amenable to rehabilita

tion than the young -kid who is just getting started who doesn't 

have the maturity and the experience of th® older person.

0 Mr. Hewitt, would you agree in broad terms that 

nobody really knows vary mob about addiction and that there io 

not even yet any medical certainty that anybody can bs fully 

rehabilitated?

MR.KEWI7T: I would certainly agree that that is a 

problem. But 1 hope wa have corns a long way since 1896 in penal 

reform. X certainly hops that we are doing something for 

addicts in prison. But X can assure Your Honors that addicta 
sentenced to federal prisons do not get treatment unless they 

are in a WMih program or unless they are, one, in one of the 
prisons that has a program with openings — and there 'are only 

12 of those, I understand, out of 28 — and, two, they are on* 
year or 18 months away from parole.

Edward Marshall was sentenced by the District Judge
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to ten years, parole at any time, and a specific recommends~ 

felon in the judgment that he be given treatment for his addic-* 

felon, and he isn't getting it, simply because of his prior 

felony record. He is not getting any treatment and he is an 

addict in prison.

0 Did you say there are 12 facilities where this

is —

HR. HEWITT: That is my understanding* 12 facilities, 

12 federal prisons that have available addict facilities, out

of 28.

0 Are those the institutions to which they commit

the Title XI -*

HR. HEWITT: I am not sure that all of them have 

available facilities for Title XI, but they do have some type 

of drug treatment program in existence, and X think it is 

fairly well conceded, in the government * s response to my 

memorandum in response to their memorandum in response to the 

petition for certiorari that where they point out that there 

are only so many institutions and that addicts do not get 

treatment on a straight sentence until the end of their term 

and only if they are in an institution where such treatment is 

available.

0 What do you mean by "treatment"?

MR, HEWITT: Treatment keyed, ©.3 is Contemplated by 

Title II of the Act, to addiction as the root cause of the
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parson’s antisocial, conduct. Kow, what the medical differences' 
are, I am not qualified to say. Thera must be a different
treatment, otherwise Congress wouldn’t have had to pass Title IX,

• ' <*

But at least under Title XI ~~ and t would point put to Your 
Honor, that is not a civil comitment, the statute itself. The 
phraseology of Title II says a commitment for treatment. It is 
a commitment to prison. The civil commitment is Titles I and 
XXI. It is keyed fee psychiatric, psychological treatment, to 
tasting and to various —

Q Are you telling us that Marshall is getting no
treatment?

MR. HEWITT: Hone at all.
Q He is not getting treatment.
MR. HEWITT: Right.
Q Suppose though he were in a facility where treat

ment is available, would he — and they gave it to him — would 
it any different frost; what he.would get if committed under
Title II?

MR. HEWITT: I don't know. X don't know what avail
able treatment, they have for persons serving regular sentences. 
Fort Worth used to be a Public Health facility. And in answer 
to Hr. Justice Blackman’s problem or question, Lexington is a 
Public Health facility, and to my knowledge while there may be 
a few prisoners serving sentences that are put there for 
administrative reasons, it is a Public Health facility and I
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understand Titio I's on the East Coast go to Lexington. W© 

used to sand Title X's on the West Coast to Fort Worth when it 

was a Public Health facility, but several years ago, when Fort 

Worth was transferred to the Bureau of Prisons, & California 

contract was wade with Catholic Charities in San Diego for the 

commitwant of Title X addicts. And 1 am frank to admit that 

our judges were not so anxious to use Title 1 to send them to 

San Diego to an outpatient type program, they haven’t used it 

nearly as* much as we. used to* Now the judges would prefer 

using Titia II, the prison type commitment.

Q If Marshall had got Title IX treatment, would he 

bo where he is now?

MR. HEWITT: No, Your Honor, he would probably bo at 

Terminal Island. I don’t believe there is a MARA program at 

McNeil.
%

Q Well, wouldn’t you be making the same argument 

if there were no Title II program and Marshall was not getting 

treatment whore h© now is but other convicts at other: places 

or even in this prison are getting treatment?

MR. HEWITT: I wouldn’t be here arguing it because he 

wouldn’t have a constitutional right to fair treatment, being a 

member of a class being discriminated against by this classifi

cati on.

Q Well, he is among the class that is excluded from 

treatment and he is a member of tha class that may deserve
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treatnjeant as much as the p®cple who are getting treatment.

MR. HEWITTs And by a cm prison regulation 'he is be

ing deprived of it?

Q No, they just had reached the limit of the pro

gram.

MR. HEWITT? Well, I think those are more reasonable 

problems that they might have in connection with who gats into 

a program by the exercise of discretion by the Bureau of 

Prisons or by the prison authorities. It may well be that 

had Congress vested with them the discretionary power to decide 

who is going to ba in a program and who Isn’t on some qualita

tiva basis, we would have a different problem. But hors Marshall 

ia kept:out not on the basic of any rational determination by a

court

Q That is your position, I understand that.

MR. HEWITT; — he is out of it only because this

conclusion, this conclusive- presumption that he is a dangerous, 

vicious criminal on the basis of two prior criminal, two prior

felony convictions.

Q Did I understand you to say, Mr. Hewitt, that I 

and Hi may be pilot programs, but the legislative history does 

not indicate that they regard the program under Title II as a 

pilot one?

MR. HEWITT; As I read the legislative history, Your 

Honor, most of the comments were concerning civil commitments
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under Titles I and II as being a novel approach.to the problem, 

and that most of the-; conversation was in connection with this 

being something new, to defer prosecution and to permit an 

offender to go into a hospital rather than to be prosecuted.

I don't think it is novel to put into the prison system a 

narcotic treatment program for addicts. This wasn't that revo

lutionary .

Title I’was a deferred prosecution, an election by
the offenders is now, it was novel and it was experimental.

- •

Q And have we had a narcotics treatment program 

generally in the federal prison system before we ever got 

Title II?

MR, HEWITT; Certainly not to the extent. X think 

recent•legislation has opened up the areas of providing treat- 

pent for addicts. Of course, I would hope that the prisons are 

trying to reach the root causa of every prisoner's problem; if 

it be addiction, X would hope they would give him some kind of 

treatment. Hero I don't know what the differences are. They 

:fo ftosra technical. But protection of society, I would urge 

upon the Court, is not the objective of the Narcotic Addict 

Rehabilitation Act. It may be a noble legislative purpose in 

other areas, but I don't think that the Solicitor General can 
rely upon protection of society to justify this classification.

The clear purpose of the Narcotic Addict Rehabilitation 

Act is to rehabilitate eligible addicts, and protection of
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society simply has no part in that legislative scheme. We 
concede that excluding convicted felons may protect, society,, 
but certainly it,doesn't further the purposes of this statute 
which is to rehabilitate addicts charged with &n office.

Q Well, doesn't that though serve a social pur
pose and. protect society in the long run, to rehabilitate 
addicts?

MR. HEWIH1: Yes, Your Honor. 1 think that there is 
this ultimate purpose of: protecting society by eliminating the 
addiction, but I don't think the purpose of this statute can be 
in any sense of the word to protect society by keeping convicted 
offenders out of the program, except indirectly by perhaps

t

trying to rehabilitate more offenders.
•What we are talking about here basically is a scheme 

that is designed to accomplish a certain objective, and an ir
rational classification that X think rather than furthering the. 
objectiva certainly defeats a good portion of it. We are taking 
the position that this is almost a conclusive presumption that 
•prevents the trial judge from exercising his discretion. It 
may well Ls that Marshall could be determined by the trial judge 
not suitable for treatment. Upon an examination of his back
ground, the judge might determine that the felonies, the prior 
felonies' were not drug related, they ware violent felonies and 
show hire to b© a bad man and not give hire the treatment. But 
he isn't escaping punishment if he is committed to prison for
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addict treatment. He can be kept up to ten years, when he is 
paroled it is with the discretion of the board, 1 am sura they 
are not going to let him out until he is ready to go on the 
street,- he goes into a Board of Parole supervised after-care 
program, he certainly is not ©scaping punishment. Those phrases 
in the legislative history are aimed more at Title I, and there 
is a great deal of confusion about conservation of available 
resources and so forth, civil commitment, as the term is thrown 
about — this is not a civil commitment, it is a penal commit
ment, and this is not a novel program. It is a change in a 
concept of penal reform,

Q There are quit® a number of statutes in the 
states, and 1 think there are some in the federal, which make 
it. mandatory for a particular sentence after either on® convic
tion or two convictions, that takes the discretion from the 
sentencing judge in the same way, does it not?

MR. HEWITT: It certainly does. Your Honor.
'0 And in the. federal system is there not a require

ment that there he a five-year minimum after — on the second 
conviction?

MR, ESJWXTT: Soma offenses, yes, Your Honor,
0 Yes.
MR. HEWITTs But the purpose of that statute is to 

impose a harsh punishment on certain types of offenders, in 
that case drug pushers. It is reasonably related to that
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purpose, the punishment. Here the object is not punishm-ant, it 
la simply rehabilitation, and this exclusion doss not accomp
lish that purpose.

Q Well, can't it be argued though that ass the 
people in your client's position', the choice of Congress was 
to punish rather than to rehabilitate by excluding?

HR, HEWITT^ If that is the purpose, Your Honor, then 
the classification should be sot aside because it was not reas 
ably related to the purpose cf this statute. Punishment is not 
the purpose.

Q Well, I think certainly the Solicitor General 
contends that so far as those who were excluded, the choice of 
Congress was in favor of punishment rather than rehabilitation.

MR. HEWITT: There is nothing in the legislative 
history or the stated purpose that would indicate there was 
any desire —

Q It snems to me that it is clear on the face of 
the statute, they excluded them from the treatment, from the
program.

MR, H2WITT: In order to punish them?
Q Well, that is what would follow.
MR. HEWITT: Well, I think it is certainly beyond the 

stated purpose of the statute, and there Is nothing to support 
any intention upon Congress to punish addicts because of their 
prior criminal record. Certainly they are being punished by



45
being deprived of addict treatment that other similarly situ

ated would be entitled tof but I certainly don’t think that 

this furthers any legitimate legislative objective, since this 

is not a penal statute imposing punishment for any offense. He 

is being punished indirectly. Everyone who is deprived o£ a 

constitutional right is being punished.

Q wh&fc is th© purpose of the exclusion?

HR. HEWITT: t don’t think it has any purpose, Your 

Honor, and that is why we are here,

Q wall, the United States says it does have a pur

pose -~

MR. HEWITT: They say the purpose —

Q — namely to —

MR. HEWITT: -— .is to conserve available resources, 

to limit *

Q Also to leave this particular class to'the ordin

ary processes of the criminal law —

MR. HEWITTs They can only find -»

Q — because this is a special class of defendant 

posing % greater hazard. That is what the government says. I 

3» r.ot saying whether 1 agree with it or not.

m. HEWITT: But. that cannot be justified when the 

of this statute is the rehabilitation of offenders, 

because- there is no rational relationship between punishment

in the context of this statute and the rehabilitation of
•>
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narcotic addicts.

Q Mr, Hewitt, you have as a premise that these 

people are similarly situated, bat is a man with three or four 

felony convictions in the same situation as a person who has 

never had any prior convictions?

MR. HEWITT: But for that exclusion he would be, Your 

Honor. He would be a member of an eligible class but for the 

prior felonies.

0 Well, then we seme back to the proposition of

whether it .la a reasonable classification for Congress to make 

I guess, don't we?
MR. HEWITT: Yes, Your Honor. And 1 s-ay that it is 

not reasonable, the government says it is because it ia related 

to a legitimate purpose of the statute in that it conserves 

available resources, and if is our position that that is not 

sufficient.

MR. CHIEF JUSTICE BURGER: Mr. Hewitt, you came here 

at our request, of our appointment to this Court, and we thank 

you for your assistance not only to your client but your 

assistance to the Court. Thank you.

MR. HEWITT: Thank you, Your Honor.

MR. CHIEF JUSTICE BURGER: The case is submitted.

[Whereupon, at 10:50 o'clock a.m., the case was

submitted.2




