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P R O C C C D I ft G S 

MR. CIIIBF JUSTICE BURGER: lie will hear arguments 

next in 72-1057 and 1319, United States against Giordano and 

United States against Chavez. 

!Ir. Solicitor General, you may proceed whenever 

you' re ready. 

co,u:t: 

ORI\L 1\RGU!'EllT OF RODE RT H. DORK, ESQ. , 

Oil DI:1/\LF OP Tl'r PETITIONER 

rm. DORK: ! r, Chief Justice, nay it please the 

ilc. r,<1.re two C< ,r!:', Ur it.cu St:i4 PS again ;t r-i.ordano 

and Unit cl f' 1t-

-UppLes<, ·o I of t,ixe in' •· ·c,p• ·o-, c,videnc€' and the fruits of 

th a 1. V. r"c cc 

The Cc ec , v,: '1, r, OI' writs of ce.cticrari from the 

, .:or F r tl v lv. In both cases the 

Dis rict Con. t ,upp · r ,·~<l tllc evi, _ncE' apply· ng 'l'i tle III of 

<-n,. Sa 'e S ~rcnt<s !Ste t.,1re, 2 1d t 1 , s the Courts of /\ppe, ls 

;,ffi--:r-c, ar,c t1;. C0.irt qr nt, d th<• govE'rnMcni: petitions for 

c;cr"' or::iri. 

T"mer l '1'> ca ·rs repr re.nt a great i,,any cases, some 

of ·h l penrli1, J,~· l on pP ;i tio'" n for c....,,rtiol·r i:i and oth~:.:-s 

;,w~j ting r<'>~o .. t ,,n in Jo.. i: c-ou:n·s, •einq held up . 

Tl e i~,;ue, th gov,.rri nt ,;ees it, is entirely 

a statutory ono. It ' s tJ1e ,;onstruction of 'J.'itle III of the 



Crine Control a.nd Safe Streets Act of 1960 . 1\nd t.'le 

governncnt' s -- the p~opriety, the adequacy of the govcrn-

nent' s procedures in processing npplications to courts for 

orders pcrnitting wire interception . 

4 

In addition to the adequacy of those procedures, 

the cases raise tJ1e question of \/hether , assuning the 

procedures were- in sor:1e degree defective, suppression is the 

re~edy called for . 

2\t the o 1tset I'u. ll~..:c to ~t.:-c--;~ what th~•u•"e cases 

ar<"' not about. 

Ttore 'lrE' no cor.-titutic:-111 iol?tions, i'l our viEw, 

no violet ic: 1 of t;,.., U:t 'h 

p ior of ' s · 1t ,t ich \ r dra r " con,ply w.;. th 

tJ, . ( C ' t.' r'r 

i 

• .J.. t .1. C r '- 1 C :a i Z \1£ ful r "vrpli d 

r l. t < n .I • 01• ::,.cc-b >lo c .. i.. e < ncl 11 

ot ' I tl lC, t le r 

t. r t ...ion, 'lOr do T tlt 'lk cotld there 

b th..it t.h vl nc- t t- been S Ip'!) ~s,.a .i.c; nc-t 

rE'l a ,1 • it C" lCC d is rot cci..r t ovi cl n,:c . There J 

10 on i i CE' e, i'1 th re C ,e • of convicting 

C t per o 

ti I we ln at t.1 t'"Qt"'('I and t) fa.t.·, it 

1 < p •n t t t' e govc..rnrn~mt' 

re- du~ <:; h r<.> , \ l l or or t\-•o rosp cts, certainly m'.lst 
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be said to be not the best compliance with some aspects of 

the statute, do not display any nalevolent purpose. There 

was no sinister purpose, there was no purpose of hiding 

anything in these procedures . 

5 

And I think , in so far as there was a deviation 

from a p-,ocedure, we Ci"n dcnonstrate that it ,,a,- a harmless 

error; nnd an error, I rniqht add, which has now been 

corrected. 

Let rne first --

QUE5TI0N: 

llR . BORK: 

Chief Justice . 

Co,·ect:ed for the future, you nean? 

It ' s oeen corrected for some time, Mr, 

QUESTION: T\-10 ye~rs, approxi nai:ely? 

rm. l'ORK: In 1972 ·the last correction took place, 

ir, 'love mer, :: lit 1.-· vc . 

QUT ,T!Oll: Ir . -=;,.,1-:.citor General, is it tJ e fact tl at 

ch of th ~.., 0 cs, ,hat w~s told the judge in each 

j1 -tar-::i, i,; '101.: qui~€' accurate; isr, ' t that 11hat hz.ppencd? 

u: . noni:: i: , "Ve:.:,· one of th.::<:e casos there was 

a lettct c.uthorizinq a"l appl·c11tion, which went out over 

the signature of 11.c . llill '·Tilson, then head of the Crim:cnal 

Division. The lett<'r look0 d as if Mr. llill Hilson had made 

the operati vc ,icci-;ion to utho:o:-ize the application to the 

court . 

i\s a ·:esult, t}e court orders identified llr . Wilson 
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as the person who had authorized the application. In fact, 

those applications had be<:>n authorized either by the Attorney 

General in most cases and in some cases by the Executive 

Assistant to the Attorne~• General, Mr. Sol LindenbauI.1. 

That was the result entirely, as I hope to show, of 

the 11ay the internal mer-1oranda were drafted in the Department 

of Justice anc. as 110 a c'lib,rate m.i 'dE"ntification ir any 

way . 

lo , tt~t wa~n' t rrv qu"st; on. I q:'\ther, 

thnuah , d,ut wh t -- · .e .i.nf'or tion tJ,e judge h..i l l ~fore 

him 11!1'> not accur~t 'rforl1'u~i<' , o.t a 1 1, uas il? 

'n. OPK: 

~v ryth~nc £Xe pt 

rum, LG 

.. 
Q •• 

• l : 

'" L . t' 't 

I } t' J 

¥t n 

- . roe 

r \.l '- ) 

I t, C 

0 C 

mu:m it w 

C' l '-,. urate ir fc.,i: .Fa.ion , to 

• l · 1 r' 

l 1 

V 

i 

t 

r 

r 

+- t'<i rath r or nt, Jsn't .i.t? 

l . , 

• C rt lCEl und r ti C 

a l I ' >Ort n • t culd 

ly i I could r 

r le •d i ll c-f t'I 

r ai ,.o be v·o1 t ( 

' t (' t · cul. r .. -t f th 

th uqnt )y an invPrtiN tor or a field 
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attorney that a wire interception order was required or was 

appropriate, he would then gather together the information, 

the affidavits and the application, to show probable cause, 

the necessity for the use of wire interception as a 

technique, and the other aspects that the statute calls for . 

lie would forward that to Washington. 

In i'lashington it was reviewed by an attorney in the 

special unit of the Organized Crime and Racketeering Section 

of the :--riminal Division. A special unit set up just for 

th· s purpose. That 11as the nain review. 

It then w€'nt, with the n<'rncr;in<lum from the attorney 

in that u'lit, to the i\si:ist;,nt /\ttorncy General of th,., 

Cr_.minal livision, •rh<'rc, ,y csigrat.ion, it was ,:eviewed 

by one 0" 1-1c two nep .: es, n,. oZ the •xo Deputy Attorney 

Geni:rals, I r. Shapiro or II·. Pe crser, at that time. 

Shou'd the~• a ,Jrove and I s,ould stress that at 

every level disappr"V"l rr..!ant it was sent back, it <lid not 

if anybody c L '')pro•,ed it, the aut:horization request did 

not go on; a1<l a number of them wcra in fact sent back. 

<;hould thHy aoprove, the application and the memo 

w c St>t t up to the Atto··ncy General's office, .where it was 

r~v,mmcl bf :h,, l':<ecutivc As~ist,mc, Mr. Sol Lindenbaum, 

, ho has be"r t 1e i~xccutiv 1\0 s:. ·tc•nt to the i\ttorncys General 

starting with r,.:-torney G~nerel n;,msey Clnrk ,ma is still the 

Executive i'ssistant to the Attorney General. 
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Mr . Lindenbaum would review it , and then send i t on 

to the I,ttorney Ger r.a:.., ·;r. Iii tc!1ell , with his rccommc ndation . 

Through 1969 , when t,'lL· practice, when the 

experience with this statute first began , 33 such applications 

were authorized by Mr . Mitchell personally . Mr. Li.ndenb<-urn , 

in 1969 , did not at.::ach his , tlr . !litchell ' s , initi,ls to any, 

they were all, ev ry one was done by l,r. Iii ·ciell. 

l\s 1970 b.-qan , and the flo~ of th, ce appli~ tions 

bec,a-i to increase, and Ir . r!i tc. eJ 1 b •pn to do so, 

t;:<1veling, aE c' o~e as ~.e can calculate it, about 1\pr· J 1, t of 

1970 , after t.h had b'!P. .:;oMe furt1' r xpc ricnce bo ond 

ti 3:; ppli ons i r l (,<), • 'it l · ori ·1ed, oral iy, 

r' to a.-t on ·1 j he tr . •i tche'tl <; 

l•, • J )1 C CO\ ld 0 b ch d by , w· th 

... r Li M "\U was t0 

t hi t ha1 (" "I l l res <'t.3, and he ~ould 

t h i1 :t 'Ii ; as he did in all o tJ, e 

C 

0 , I : at if he hadn't pprov d, aft< r he got 

c:- from 's trip? 

. B u{: h 1, 1.f h h en' t appro,ed, I a .... C"l,._,-nc 

th int :tc ton o l VO termi'latcd . 

ut Lin nb UI' 

t 0 in+- rooption would l1avc taken 

p" C • 
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l-1R. DORK : ~or the month, Mr. Justice Ste1-1art; 

correct . 

I wish to say , however, that I-Ir . Lindenbaum was 

operating unuer a policy established by Mr. llitchell, and he 

hacl worked on these things with Mr. !'.itchell for some tine 

be: "or." he began to do thi~;, and I think there was no question 

tha:.. he 'ln<ki:s t"cd t:hP poJ icy r-r . lli tchell 1cis applying. 

l'rn-1, i. sho• 1 d lzo stress, al though I ' m afraid it's 

r.or 2 .:hing I will stress repeat.-,dly, that, although the 

int-,:-ception wo ,:..d have taken place , had such a th.i.ng 

occu::red i c 1•ould nly h v=> tak..,n place after. a court had 

d"'tc!rmined th I: "Ve~• elem- ,t of p1:ohable cause and evecy 

a. (>res:;~nt . 

QUE...,'1',011: lT 11, ;.:mt a 1 ~o the cour':. might have 

a,- ~r i ed U,< t 1•~11 iJ. 'ln harl approved it, too, when he 

!'!! "'l't? 

T n. n : .... ,· u. .-:::o .... :ect. 

• sr..,_(' : 'l\n ~.t l~l' l"1ilso1 harl been srecifically 

P is 1 -d 1( h c' in filct <' n:-ov cl it. 

In. l.'OTU<: '·· ,,t i, · rrcct, but ··-

OUB~TIO ': I 11e'1, in fac,·, it would have been 

~-,provct1 , uncl<', lY hy otheti.cal case, by Mr. Lindenbaum 

·! o 1as orally .-u~horize,i to do it; bt,t then on the ~eturn 

of ·-he 1\ttorn y r.enc•r.al 1' ~ beer d.i soppi·oved. 

Th at ' r.; , y hypo the :i cal. 
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rm. DORK: Under your hypothetical , that would be 

true . 

QUESTIOII : Yes . 

MR . DORK: However , that did not happen, and these 

procedures are no longer in effect , so it cannot happen now . 

J\bout 150 to 180 of these applications appear to 

!->ave ccn initialed l.>y !Ir. r .i.r.<1 'lLaUI!' 1·· th 'Ir , llitchell's 

siqnut.ure . :low, t.1at' s o t of a tot l o" 

QUE.ST.£0N: Th~'-' b qi ·1.;.ng . n 1\pril :'..970? 

rm. '>0 r: That s r.or "ct, i•,:. chi<'. Ju cc. 

r 'JI: STIO, : And ""r h~ long i. period 

0) Ir .. 1Q7 11 ~n thL pi cti W<'" first 

;t · t ion d r co rt, >- ' 'C' t l +- oi t h d 

l'.'O · nklinq tho t y'J y, t..:.at' 'lC" a cry'·,·' trou',l so,~ 

'h,.,ut 

h 

was p 

pr 

l 

l 

t ~t 

11 • 

i 

1 

( r· 

rfoming 

r· 

r 

i rl 

t 

n tho e 

q • tion. n ccurt, tJ, y ch 

1t- t 1/ 0 pp' ·c 

r' lb • '"hi • n r . 

0 d• ti u qr t. many f 

ic.,:,r. • ha e au r d t, 

0 ,,. . ( n u:11 had gotten 

t'l t r~ 1, na 

ov 1. that. •r • I'. d 

m r: terial act orly of doing 
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what Mr . Mitchell informed him he should do. 

Unfortunately, l1r. Lindenbaum did not keep a record 

of the telephone calls, so that we, in every case in which 

Mr . Lindenbaum put Mr . Mitchell ' s signature on the memorandum, 

we must asswre that that may be a case in which there was no 

telephone authorization . Although we know that a great many 

of them were in fact at1thorized by telephone . 

It's at this stage that the first problem of, or 

claim of violation of the statute occurs , Decause, in 

Title III, 18 use 2516, it is provided that the Attorney 

G<;neral o;;- any Assistant Attorney General specially designated 

by the Attorney G~,nc ·al rn,1y authorize ell' applicatic.n to a 

fet ··nl ju qe. 

md the cl 1j m .. s that when 'Ir. Lindenbaum, the 

Ex cuti\ ·,s,i~tant, .;,plying the pol' cy laia do11n for him 

by the 1' to,·nny Gen i- l, at J1orized, t:1at tbat falls outside 

the tc>tute , 

11011, the second iss uc arises because of the form 

of the memor,md ll1l thac Mr. T,indeubaum or Mr. Iii tchell -- Mr. 

rH.tc''iell in mm;c cases actually initialed. 

Th" fol:m of the memorandum -- the memorandum was 

dr ·tecl so ass to track c· e statute . That memorandum was 

cir'1 ·ted, so f2:c ,1,; we c~i, tell, hy a'l a~torney in the Special 

Unil:, which first rE-vici, theJe thing"', and sent up 11ith the 

:1:'ile for r:r . Mitchell to ~uthorize. 
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And it 11us in the form of a special cleleqation, 

so ti at •~hen t;;1e r.ernoran<lurn wat" i itia)ed , i.:. went back do•m 

to the Crirdnal l)ivision , a~dress d to 11.c . Hilson, saying: 

Pursuant to the powers conferred on me by Section 2516 of 

Title 18, you are hereby specially designated to exercise 

those powers for the purpose of authorizing the particular 

trial attorney to make the above-d~ser·bed applie~tion. 

lie is designated solely for the purpose of 

authorizing it , o t 11at it is, u; derstood that Mr. llil on ir 

to perform a mi~jstcrial act; n~ •s rot desiqnatci to ake eny 

< 

I 

0 

th 

0 

I, tn f ct, ·he ·ju o t~e er· inal Di i,io~ h d 

y , tl W l n i le 0 .._ts I u , or ·t 

,o e 

t n t C went 

I z 1 f ir I I. I lson'. s i nature 

1 0 hi, two clepuf"ics,, both 

r d O lO sin 'l '.J r of matters, 

n I n rold hp 

1 trr nt ,+, r not d, lookinq as if 

• il on h d 

to icy 

th o r t, Ve! de ci ion, 1,hcn, in f ct, 

t op rutive dcci ion or, 

C ,. r l ' cut've )\ irt n 

n t c 1 wou cl have no ay of 

t lT.l nd t 'ly th h d 

ol_ •'Hl 1 lly t.'lat Mr , Will l!il~on h 
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made the operative decision , and he would so tell the court, 

and it is claimed there -·- and the court would include that 

fact in its order, and the claim 'cherefore is that section 

2518 of Title 18 , which provides that each ;ipplication shall 

include the follm·ring informatio·1: (a) t.!te ider.tity of 

the author authorizing ·:he applicai:ion; and in 4 (d) the 

identity o.Z the persor authorizing the application must be 

in the judge ' s order, the uire intercept order. 

In all of these ceses --

QUESTI<Xl: ~Ir . S,licitor General , the order would 

name, in thir; sequel'ce, at that time, the 1\ssistant Attorney 

General of the Crininal Division, or whc ·~ould be the named 

p rson? 

1rn. DORI: : In PV0 ry one of these wire inte::-cept 

or ..,. ,.. , so~ne '>"C f ',;.;1e , ... . Uilson' s nruna appears, the 

C · · 1 D.i.v " io , J ca cf ti .i. c- momc, r andt' n anil forms that 

were ·c cl in the DEP<ll t 1 t. 

Tr>ere is no •·- al 1 of +:hE' ca~e!:- involve what we 

caJ-:. tJ 0 'ill Ui l'lon is~ue, 1 c:aire of i:hat form letter going 

out . Or,1y s0ric of L,..:i c,isr,; involve the question of the 

ck:legabon by !Ii:. !li1:cheJ.l to !Ir. Linderbaum, of the 

autilori. ty . 

('u:r;< 'l' LON : !Tell, 1,ow did this happen, Nr . Solicitor 

General? It just happened , it ' s just the way things 

happened to work out, and nobody caught it? 
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MRe BOSK: Nobody caught it. In fact, Mr. Justice 

White, when we caught, when the Department caught the 
delegation problem, because litigation arose over it, the 
delegation from Mr. Mitchell to Mr. Lindenbaum, they corrected 
that, but they didn't. look at the other form. And that 
continued until litigation began over that form, the Will 
Wilson one.

QUESTION: That form also?
MR. DORK: Right.
And these forms, this was a new statute when Mr, 

Mitchell started working with this statute, it hadn't been 
used before, and. Attorney —

QUESTION: It had bean in your Department, hadn't
it?

MR, 30RK: Some of these relevant propositions had 
been, yes, Mr. Stewart.

QUESTION: Mr. Solicitor, see if I get this
clearly. 18 USC 2518(1) (a), I think that's the one you just 
referred to, isn't it?

MR. BORIC; Yes,
QUESTION: That each application, that means the 

application to the judge, does it. not?
MR. BORIC: That is correct, Mr. Justice Brennan.
QUESTION: And that shall include -- shall include 

the following information: (a) the identity of the investiga-



tive or law enforcer.ient officer making the application . 

!low, do I understand that none of these applica-

tions accurately identified the investigative or law 

enforcement officer making the application? 

IR . DORK: !lo, ,Ir. Justice Brennan . 

QlJ~STIO'J: That's what I thought. 

rm . DORK: They did identiff that man, that was 

th~ tzial ~tt rnPy or the invcsti~ator. 

QUE~i•I 11: Righ . 

15 

'P : Dui.: +. cy di ~ot cc rectly ide tify the 

o fi r 

{ .. , 

UES 

t tut , or 

pro 0 t 

< , 

1 ? 

1 

0 ,: Of ic r ut-horizin 

ru: thor· ir 1e app licat on , 

0 of t'1e cid . 

t : s cc.rr c+-. 

So th, t t le t 

f +- l pi~ t~o~ oo l 

'l 

' : Tha 1S corr 

I l. 

h I , 

u 0 

l 

1' fac .>f the 

ith that 

t r th'lt 

,n n 1gn 

ncv 

"U 
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tion procedure is that if delegation is permissible in this 

area -- a point that I w,mt to col!le to -- he had delegated 

on the way up the power to approve the application to his 

deputies, two deputies, llr. Petersen and Mr. Shapiro . 

And they did approve them on the way up. 

t-lhen the memo came back down , I-Ir. Wilson made no 

operative decision, and nei·i:her did !1is deputies at that 

stage . 

QUESTION: But one or the other of the deputies 

would put his :c;j_, nat re 011 it , with a ruuber starrp or a 

f.:,c-~ imile sic1nature of some kind? 

1m. r::o.rn,: :r c.on ' t --· I th.,nk --· ,1 'i:'1.er they used 

a s ':amp or +'ac.,.;.mi le, I ncn ' t kno , , but they did p on --

QUES"'l )N: '): v'l:i t out i,is 'ldIT1S t "5 thour:-h j_ t were 

h " --; sig ,:-e. 

n. Bore~ : r11.ac.. ' !;, correct. 

('UES'.i:ICN: ' ··t he, 

QUB',T-CO ': ln <:if~er t th cs w-s fol lo 1ing the 

pr~ctic.: th;.,t ·; ·ou-1.inely doi 11ith ord'naiy 1 f:t.rs, day to 

dq, , :-is distinqui;he 1 Crom ;ippl'. ti. n, ;;o c1 cou,:t? 

?IR. nn U\: Oh, ye«. T.n fact: , there ar.e r, 2 1y 

.:,~ I intend ··o ,t2t~, there ron:, many cases of del cations of 

th} s sort o £ aut.l.0;:i,:~ticns to -·-. 

In t1u~ ca <'f Hr. Hilson , wlen th memorandum came 

back down , r. be~iev,.? it ' s quit~ clearly a mi ist0"iiJ.l act at 
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that stage . l\nd the only problcn -- there ' s no question about 

the authori 1::y to put on the naMe, the only problem is that 

when the letter qoes out that way, the attorney in the field 

tells +-f,n, court th.it ltr. llilson mc:de the operative 

decir,ion, when , in .:c.ct, Mr, llitchell r:iade it. 

How is it r,inisterial, to describe 

thl' iss•1arce of a su.l pcx>na, t'1e pUJ1lcse taken isn't 

ministerial, is it? 

rm. BORJ,: No, I orly w.iant by t!lat, llr. ,Tustice 

Dou-rlas, was t I t t.1c fact that !"orebody clr.e ~igned l!r. 

iil en's sianatur, T think, w rrinir,terial. The fact that 

t < 

I 

o• ld rot lrnv b n tlie,.c, cs the person 

i q i t "li t ·a· , tl,at 's r,-or cubs t,Ui ti vo. 

r • ~t you raid brought tr. up 

,. in tl, Bxccu · vc unch 

.. r 11 l'.l'-r d 1 t you 

i i r,. <. f • .ll>T'lc>< r , n y r 

ny le t· >~ o the n 

rou 1 , I don't thi1k th re 

of ,ubpoenas. 

Ol 

ti q, 

• n 

C:.I: , t 

.... : 

i , WC'' re qctting at tl c 

1 t · nq c vi nc- . 

t r a~d -- this letter a<:1 
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only notifying the trial attorney. Had the letter said the 

Attorney G3neral has authorized this, as was the case, and 

had Mr . Petersen signed I-Ir. Wilson's name to a statement 

that the Attorney General authorized, I don't think there 

would have been any problem. That would have been a 

ministerial act . 

The problem is 

QUESTIO!I: If the Attorney General had authorized 

this . 

rm. DORK: ..:·1a-;;'s correct , yes . 

'J:.he prol.>Jem .is tne identification of the authorizing 

offi.cer, not the af-;ixing of t-ha uignature ; ,1ot the question 

of which person aff.i. ecd the signc1turc . 

(JUFS'l'ION: But ~·he <:rckn: th·'. came back down from 

the Attorney Gcmaral c>ctt <llly dict s;;.y you al-e authorized to 

,oti.fy; didn't it? 

M."'.. '30 U<: It .,icl, Hr. v"u,.-. tir;e White, that you are 

sp c·•.aVy -le~ i. 7natcrl to -ict in Lhis reatter for the purpone 

of lt :::hoi:i·•ing the ;-pr. lie:. i:ion. 

"Pursunnt to '.:he powers conferred ,m me by 

<;cc :::.en !516, •nu .ire hcrehy sr,er.ial ly designated to exercise 

!:'10. e pc-we1:s for the ourpo<;e o: authorizing the trial attorney 

to ll'akc i:he above-describ:?cl applicatio1, . " 

()UES"'ION: l\nd .;.hat uas the communication from the 

Attorney General to Assistant Attorney General Wilson , is that 
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it? 

l!R, OORl{: That's correct. 

QUESTION: And the fac:: was th:it at that stage the 

Attorney General had already approved this and, in effect , 

it was an o.!Iier to llilson to go ahead and approve it hit1Self, 

I suppose, 

1m. BORK : That's correct. 

QUESTION: Is there any way in the world that the 

Ju,1ge could '·now that llr ..... indcnbaurn had approved it, and 

not the Attot .riy ,c, ral? 

QJ ~xo : !n, 

IOR': Not unl i iry W'S ~, r r. 

Ju, ic I h 1 

Cr .:l e e, r<" <'n for hit to 

I irv, 'O l i ? 

' : o, <''I t . 

, 

l, 1~ t you r C"tL lly doirq, 

yot t l i e l i 1, on OI 'ic 

t.1. , 

t .. --
act, C t +-a t 

( 

: , cut· 

t n . t, i ' rr,; 'l. 
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QUESTION: That's the one -- those a= the ones I'm 

taJ.king about. 

rm. BORI<: Due in no case was the judge told that 

the J,ttorney General did it, he was al1,·ays told that Ur. 

Wilson did it. 

Qtr.C:STION: But rtr. Wilson wasn' t doing it. 

!-IR. DORK: No. Even in the case when the Attorney 

General was --

QUESTION: Mr. Wilson was doing what Mr, Lindenbaum 

told l1iM to do, uit'1 fir, MitcheJl's signature. 

Im. DORK: That is correc~. That is co:i:rect. 

'i'h re is no doi..b ,: a)-c,out th t n ,or.e of the£ cases. 

o Justic~ 11-;.rs \, 11, I think 

t c ;.•s 1ot an u.icoro,10n situat·on i ,·'1ich a.1 J\tto·· oy 

ac,- •l· 1 lcua·· ; c<;.1_t·i:..i&1 func'·ion~ t --:: a~e sp~cified by 

'u'lcti(.111t , and often 

y 1--n s th :: in fe.ct U,e ..:,pct·ativc dee: .. ion was made 

by ~ovrone othe;: than the! Attorney General. 

QUESTION: I ell, I doP't know uhether that's happened 

so often, I tone it doesn't happer, so often, when you are 

intr-rferinq wit'1 people'-, ricpt,- cf prj_vacy, et cetera. 

HR, BOHK: Mr. ,Justice llarsh;i.11, I intend to 

t1i cuss at som1 lcnql.:h t:1e fact --· 

Ok« • Fi.1e . 

l'.R, no·,•~: No, no. I want to answer it now, too. 



21 

I didn't mean to ptt it off . 

QUESTION : !lo, that 's all rig'lt . 

IIR. DORK: - ju.~t wanted to indicate fT:I answer - -

O!Jl STIOll: That ' !' all r~gh t . 

M"' . BOit.'<: -- , ich is that I think nobody's right 

or privaC'/ d . inter~er d with in these cases in any way . 

T 1 ~o t' ... 1 C' -; in which e=ry Fourth Amendment richt was 

v d, nd 1.n , icl, in f ct, !Ir . Lindenbaum applied 

'1r . I!· t ,el.1',; policy, and no ,~ing would have changed had 

Iii t 11 ' e I" t 

r lC S 

,; :1"' find· nG o 

le-. 

I 

.. 

t 

'nt~rc ticm 

rob, l<' ra 

I : I ".>pr> 

t I i 

I i 

L 

) f 

Ol'ld hc1ve CCt rre , th 

d so forth would have ue•n 

r . Solicito,.. Gor. ral, 

ir I you op n your 

if.(' re did tt, 

,..ir er h .. e 

he , • C' io 

1 q L of hi~, Co qrc ha a 

t r du • t 1,q 

; 

l a ry VO t , i 't 

t? 

lo n' con it . 
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WE ll , not only doesn ' t -· · you muy not 

concede it , hut that ' s v,hat the issue comes down to , isn' t 

it? 

1m . DORK : T"nc issue comes down to that , certainly , 

Mr. Justice Drennan. 

I thin}, it ' s r ei '·her a s tatui.ory violation , 

pnr iculc1rly in tho car. of th cl""leqat;_on fro11 n.- . Hitch..,11 

to !Ir. l,inclenhaun, , nor do I think the:cc• in any case in the 

or 

QUF.S',I·:m: llcll, T ·1.s· ~r ··-

Q'JESTION : Ev n if i . ' s a stntutory violnti'"ln . 

rm. :3C•nK: 1>ig,1t. ',I • i corr t. 

01msTIO,f: Bt. ,- th , \ han you q t to ,mcth2r 

t it' r a ntuto· :I ,Ii 1 c1ti n, yot \ i l ..i, ~res , ~on ' t. 

you , th t report of ti t. e r:e1.·1te .por1. j n tJhi( 1, ·.n 

t:;1 • ir. t, th e:nph s i , t;ns on tt,c lines 

10 J. i:ti.~f l . di l'J to an idcnt.i. iablc person, .1,1d 

t p OV1 iO!') n " 

aJa t l.nq that ro a)\'~~ wi 

.., . ORK: T k 

nd nd d t, l 

'l( nhaix I I \ C' 

. d Ott pi: 

t.: bli h ... c' by 

r of t 

lt cc l 

s ly . r 

• Mi i: el • 

"'l 

th 

hould go a long way to u:c,1 

l appoi? 

-- t will C"<' '1£ "co that. , 

, tion l }' r. . lli tchc i J. to fir . 

t t r ntuto:y purporon are 

unit, ry policy , it w,,s 

• r.i nclcnbaum under,; tood it , 

and carried it out v ry well. And in fact t'lc Attorney General 
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was resoonsible, and there has been no question about 

affi:ting the respor ibi li +.y to }Jin . 

QtJ"ESTiml: It nay not . B~hind the scenes , that ' s 

quite true. nut the qu".!stion is whether what was before the 

judge at the time of the applicatio11 satisfied that require-

ment of the statute . 

IIR. BORI:: Ye'l, •tr. Justice Drcr,nan, that is the 

2518(1) and (d) (d) question. I 11 c addre:;;sinq the 2516 

que$tion . 

OUl:STION: T sec, yes; I beg your parcon . 

MR. ORY: Le .. co to th -- I s• > incc 

t;.;1 e C e 0 r'll i cir l. p c-t, T .d I" > , 
( l t. r r ac • 0 t i C < c.'I l"OW 

i I" ) . r•r. T 'n Ill! c, 

ir· , . , l th t. C" , £CV 'l 

• .. . t. , ~o L c xt io or r, r. 

't l 0 f'c h r b "" de , anc. 

d < 
, J p'. t' for an extor.;ion. 

On C' 1ld I I i , ratiF1c on in th< t. 

ut l ' 1 ar "IOr qcner<l than si ly thi 

C l ,., 1 oc 'l QI" CLS 1.f not ot 1 rs. 

ut u i ' q li q r ral, t i SU 

C n b , th 2 , (1) 

C 

• l 0 inq ( nt l the • 



authorizing officer, which is the 2518 issue, affects 159 

cases with 1433 defendants. 
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QUESTION: Now, are those m11tually exclusive, or 

is 

MR. BORK: No, they are the latter, Mr. Justice 

Stewart, I was about to say all of the 

QUESTION: So i ·: \lilS the lat tor instead of the former? 

r.m. Boru<: Yes. 

QUES'l'ION: !'li.g .. t. 

HR. BORK : 1\11 of l:he Mi t<'".hell-Lindenbaum cases 

are also t/ilson issue cas<>~, 

QtJr:STJnN: Ri<(1t . 

l',. noru,: -- sc, tlv-t <·} e outs· ,'e figure is 1433 

a~f .tlants in th se Org'l 1.i.zf'd Crii e cases . 

The rC' are 525 o. r 1 ·.,,.tcic-:!s "or orders which are at 

st~k • :,: f,:,ct, · o ye~ ' 10•:1~ of the Org'lr ized Crime 

Section t ... ta: ... e in the CiJSe:; • 

r' ve ~aid th< 1- :.. e ?'·ocedures her€' arc no longer 

i'l use, I shoulc1 say t:1at lp until, uh,,n this was recognized 

as an issue that 1ould be-, iu litigation, they moved immediately 

to a case whei:- -;:he Attorney General made the authorization , 

the papers shm1 he macle the ;,ut',orization, and the court is 

tolcl ·th<1t. 

RecentJy special delegation -- special designation 

has been 1~adc to flr. Henry Petersen, the 1',ssj_stant Attorney 



General in charge of the criminal Division, and be :l9 ..-

making the authorizations. 

we've argued this cue a little bit in nwne of 

what would seem to be the usual order, that is, - usually 

argue - didn't violate the statute and then - argue 

suppression, we argued suppression first in this case, 

not because of any particular doubt about the -- or feeling 

of weakness about the statutory arquments , but because , as 

we looked at it, we felt the weight of this case ia not 

our desire to sustain these procedures for the futw:e . 

They are of no value, they were accidental procedures that 

came about by the way the memoranda were drafted. 

The weight of this case is the preservation of 

all of~ ese prosecutions against defendants, as to which 

the Cl rn nt f Els it hns a very good case , And that is 

why , argu cl tho sunnression point first, to indicate what 

the n '"E!rt1J1' nt perc ives as th i~ortance of these cases . 

I conf ss that I ind it difficult to see any case 

for the surprossion of vital evidence and accurate evidence 

'n thi~ cl s of cases. 

think I have uuff.iciently --

Qlll:STIOtl: II 11, the section provides for it , 

do n't it? 

rm. DORJ<: I think not, Hr. Justice Douglas. 

I think the statute does not provide for suppression. And -
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QUESTION: Well, what does that provision 2515, 

"l·lhenever any wire or oral communication has been intercepted, 

no part of the contents of such communication and no evidence 

derived therefrom may be received in evidence in any trial, 

••• befor.e any court, • • • if the disclosure of that informa-

tion would be in violation of this chapter. 11 

1m. BORK: That is --

QUE,,TION: That's the provision, isn't it? 

Y.R. IJOru<: I don't th5.nk u1.it's the operative 

p·covision, no, sir. 

QUESTION: 2518(10) is t_l1e othe::-. 

r•r. fOHK: -rr,at 0.s correct. 

'J?he d.i.~r:J.o.sure prov.i..5ion goes bac"< to "in violc1tion 

of this u;•scction" r rl so f rt:J'.,; and I ,i k you finally 

have co, us ::he Cour-1- of -,pc~ l<> recogi i zecl, have to go to 

2518(10) tc ~ee what ,•as :- ec'l"t' for a n,ot:.5on to supp:ccss. 

11 1\ri ' c,-riC" 2d \ e1--.;on • , • rr:ay m0vc to suppress ••• 

OIi t.'1c r;:!'.''l\lil(l:; t1H).t 

" ( i) l:'v, cm1· 1,·1ic2 cion was unlawfully intercepted;" 

'lhe court belo,·1 Si'!id th«t that applied here. 

" ( i ',) the ord,,~· of :rnthol i '?'lt:i on or appro~ al u·1de"'.' 

... ,hich .;•. WilS inte:rc~ptt'l if.' ii.suff:icient on it.r:; fc."r ~; 0 

1\11( tn co,1rt in tJ1 Fourth Circuit said that that 

c,poliec1 he .,,.c-. 

Now, I don't think those provisions can be read --
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the first provision, I think, that the comrurication was 

unlawfully intercept,,<], nos t cert~ inly can ot be read to say 

that if any provision of this Ti tlo was deviated fro.!I in any 

way, the suppression is called for beca•se it's an ur.lawful 

interception. 

If you reacl it that way, there would cer'~ainly be 

no reason to have (ii) or (iii), that the order if 

insufficient on its face, 01.· th t the interceotion is not mnde 

in conformity with the order. Because those are all 

violations of th~ statu+-e, too. 

1\nd, f r r,rmc··e, it would hav been ve,cy easy to 

ha drafted the tat~tc to nay that ry tim,- ye~ dev ·atc , 

the ,ride 

t 

r l n. 

I 

i 

t 

i ... 

' 

0 

QU'. S T0 

I r. '.1 

t d " 

+- r 

uopr r ' 

I' do'l I thin h n ym.: loo 

'1 . r C c; 3 0 u br Cf WC 

~: ,.n C' (' th ,... e i th t? 

i Giordar,,, r • J.istice 

en V > • • Pll'JO 19? 

p I quot. the Senate R port. 

t 2 l o ,, d nt Giord no' brio 

c I'\ t c c-ut o "f a 

c-n, c .. · n 2 1 , t b r d, the 



Senate Report says, in light of section 2518(10) (a) , which 

is the point 'de ' ,,e just been making . 

"It larqely reflects existing law." 
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And, further down , it says "There is no intention 

to change the attenua.tion rule, nor generally to press the 

scope of the suppress:ion rule beyond pr.esent search and 

seizure law. 11 

I thinJ; tJ1at reading of the legislative history 

sup,.,o:i::ts the litai:ui:ory 'lnalysis I just suggested, that if 

you look at 2518(10) (a), (i) obviouEly means the conm1unication 

w.:.s ur, lawfu:!.:!j i 1t0;:cepted -- I t.1-J.ink that. means unc!er. 

pre~n,,t "e~rch and .;cizure 1<•1 • It protect:; Fourth Amendment 

vai tr-i ;. 

I.t C'X'" 1c:'c; F 0,1,'·'1 AI\'icnclrnent vc>lur-s in 0ne 1:esp<ict, 

l·ec 1 .. e it c:<:tP 11.c1~ --:her, ·l:o qr.·dlld jtu:y r-r-oce~dins1 and so 

£01.·th, whe,P th0 p"o ...... "lmf!t:rr\ ."': ,nicht ~10t othe:,:-t.;isP. 

apply. 

--1ol·.1, I c1on' 

Iii 1-son a-; ;;h p rson 

' ir.k th misidentification of Hill 

o rn,~de 1.:h<> operative decision, nor 

the de. egatj,on j r some cases to Sol L5.ndenbat•m, c:an be mrrde 

into .i Fourth AI. nd. .-nt v.ilue; and therefore I don't: think 

the ri:r.st point here can conceivably be used to suppress 

the evidence in ti1ese c-c1ses. 

Tf you go on ti"> the second point., it: says "the order 

of authorizati.on or approval und-?r which it was intercepted 
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is insufficient on its face" , That Court of Appeals said a 

rather peculiar thing, I think; it said tl1at once you 

realize that Hill Wilson didn't make the authorization, which 

you find out by holding an evidentiary hearing, then you're 

entitled to take his name out of the order, that leaves a 

blank in the order, and at that point it becomes insufficient 

on its "ace. 

I don' t think th at' s t.'1e l'X'D.1' inq in la , 

n u~ · ciericy on the f c of the 01.der. 

ut c-rcl r s no ir u ficic"lt on its face. It 

r ciwd u1 who could h ve bee ard 1-1 .. s pe-::ially 

c.a iqr +•cl, ;:vu.1 the or l .. 1 a'l va.l.id on it.~ ac". I den' t 

kr , h or c~r find fl~ al inv,~idit-y by holding a ring 

to find oi;· 1. ur,,, 'l.y"n<J f cts a t. 

, 

VJ.OU , 

t" 

o- TI 

n th tr• .. 

p•r, 

t' 

!l. 

' 

t 

go out 

.. 
0 

, ly 

n 

'11 

p 

d n 

.L'h 

t 

t' 

( 

.. 

l , ing t:h t that t t m• t be 

nG a c racy o vcrythinq that's 

it 1. , n v rth ' I " ('Int 

t, -c i in Jffic.. nt on its 

r +-, Ir, Chief 1 t" I 

• I th. lk 1-;it thi ( i . , ,; i 

) . (i) "ays if th co "lie -

t ; ( l. i) s y in uffic"ent on 

n w'lo ?'11cei V s th£ ord r 

t t'1 ,· re interception, if he 
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looks at the order and he sees that it's wrong on its face, 

he's got no business going forward. He ought to go back and 

find out why it's wrong. 

And then, of course, (iii) is that he must follow 

the order. 

So that I don't think --

QUESTION: Hell , (ii.i.) no court has held that 

(iii) is involved her.e , has it? 

BR. BOru<: No, sir. That 's correct. That ' s correct, 

llr. JusHce Stewart, no court has said that (iii) is 

involved here . 

I can ' t. 1mc ,r- 'c>'ld 1r, fac.i.01 i ,.,, ,. l.i.c1i. ty argur,'.ent. 

Re:-pon 'ci ~' s brief, in '· ·e Gior l, r c c..se, cites some cases 

.ihich do not '{eem to l".e , a$ I reacl th , to clis cuss the 

0·1-·it!"-'.>ce largi.2 .:; ; rut, ·n feet, are cases tha·c s&y that 

vou may ,,old an evi.a"!ntiary hearir g to find c.rt tl>at a 

uit.1ess uho s11ore to prc,bable canse, facts showing 

':lrol>;,l>J.e cause, ras nc,t the i·igh t wi tn ss, or did not have 

the f· ctg , and so fox-t~1. 

Casen wh.i.ch I think ,"lre totally inapposite to the 

.o truc(:ion of this l,mg,1n~·c in the statute about invalidity 

0.1 the fnce of i~. 

I '·'.iink tl at uh~n one gets 1way -·· oh, :t ,hould add, 

I thi•', th,t t1is re"ldirg not only comports with standard 

statuto;:y analy:;i.s a"d with the indication of legislative 
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intent that we have , it also makes common sense because of 

the criminal penal t5. "S fo~· \lrongful disclosure and because 

of the civil liability for ,;rongful d i sclosure . It seems to 

me that we ' re talkinc;- about rourt:1 l\mendrnent values of 

privacy in those areas , ard that ' s what these supprestion 

provisions are talking about , which are not involved in thi s 

case . 

QUESTIOll : Well, there are a cood many ott-rr 

provisions in the statute whic:1 arc r"sti:iccions aI'd 

liri tations and conditions alercinq the circumstances ur.C:~r 

which wiretappinq Cdn b fully r,arri d on, in ar1,1 · t.:..or to 

the once- we ' re "lking about :1c .:<>. 

X -r:p1 I , t;ik 

Co 2511(1) (c), .. 1c "-·, rt·on r quirn cnt, a,; .,. t'l'nk 01 it. 

, . h t a ... ~c t n court tt,c.t alt J- r 

· a,1s 'l '' iod 1d 'l vc f il d, r n 

1 c4' wh l T\ €'11. 

R . DOP'K: t ,- 11tnh. 

r "'1011: 11, l •t' s y th t that was put- in 

c • 'J nry f0rl1', it ookcc' all iqht to th<> court, but • t 

tun d out tc be absolutc-lv • 's , oonc d:?:lly false , that:: 

r,., E>ff 'l cl b e d 10 ot1'<>r effort, thi.s wa just 

l y r ,., l n •r~pt at lcphr,nc conv r'>ation. 

an ti- at thc,.c 

0 1 r C rt at, t er? hat t'1 re- could be 
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no suppression . Because that ' s uot constitutional at all , 

!1R, BORK : No . !3ut, Mr, Ju.<itice Stewart, I thi nk 

I uould not exclude the possibility that i n casP.s of Hil full 

mis l eading of a court , this Court mi ght care to use its 

supervisory powers . 

QUESTION : li'ell, I ' m talking about -- I'm really 

not talking about suoc:visozy po.rer.; of the court, I ' rn talking 

about the meaning of 2518(J0) (a) (i) , "the co~·1111unication was 

1.mlawft,lly intercept.ad"; and your point, as I qet it , is 

that "u11la\·1fully11 n0.'lns uricnnsti tution c1lly , That may over-

simplify your point , b1tt t:!-at ' s b<"sically it , as I get it, 

HR • .i30IU<: I "Cld.nt sr , t'r . Just:=.c ?- e::ewart.; thnt ' s 

the core of the pci.nt, I Imul, not exclude the possib:i.li ty 

thn.: in a c asc ~here th• i"ves ti,1ator you -intioned -·-

Ql.foS'.I'.C ),i: Just h'lcir> ' ·:• exhansted, althous-h he said 

Dui: th,; 1 it becz:na c1_p,u•, for one reason or c:.nother, 

th'lt he hac1 ' t. 

l1P.ll, lt':'s -:;al he was in qood faith, he thought 

he h·.d exh, "'>tec1 , '1e rend t'l~, .:md he looked c1round, and he 

s2id, l'IP.~-e an:, of you;: .-cJ lo,is eyewitnesses to that c:d.me? 

and nobody 1-ras, and he t.1ouqht, that was enough of an 

ex11~.ustion . 

!Ill. , DORI : :C.c it 'IN' ·.n good faith, Mr , Jtt.stiCC! 

Ste1nirt , I think I would have to say that --

QUESTION : Your argunent would --
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l!R. BORY.: -- the suppression nrovisions do not 

apply to it . 

QUESTION: That ' s what I thought your argtiment 

would lead to . 

Only 

IIR. BORK: Congress could apply that at art time . 

QUl'STION: Oh, - undcrstann. t 1~t. But -- ~o your 

point really is that "ur,l wfully" ricans unc ·titutl" "lly , 

period; doesn't it, 

I P . OJ'U{: ["l t of he sf- 1t11t , ye>c; . 

U <'TION: l\ 8(10) { ) (i). 

0 e c;t ute,. thin',, 11r. 

Ju ticn & , Ul t i'" pr > , y c; rr t. I th· 1 C w ld 

l'ke to r c;,,.,:v 

of t e r, t 

0 p >in 

.. • 

t 

r 

, 

the 

( 

,. 
or 

: 

.. '• 

: 

C' : 

oss 

be. 

J, 

l 

. , . y thct 

cith r 

th C'O rt "li 

r my qt t . l);'l 

J,; I OU l 

t I ull 

1 . 

t1 I 

ult. 

tC" mirl • d ti, 

il "' l v .. ol on 

( i) c, th .-c,a 0 

- :: SU ~i, 

directed to (i) , 

k , l.f I y, to 

'io tin 

done 

1at. coul <JO to --

court. 

to 
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rm. DORK: Y~s . ~o achieve a result that could not 

otherwise be achieved. 

I should point out 

QIIBSTION : To get the issuance of a warrant that 

o therwise wouldn ' t and couldn ' t have issued? 

MR. BORK: That ' s correct. 

QUESTION: Knowin-;ly. 

11R. DORK: That ' s correc:c. 

QUESTION: Yc,s. 

QUESTION : 1\1 to nunb<'r (i), .!r, Solicitor Genera.I., 

would tJiat em'::ir.:ice a situ .tir>•1 , here t1 ' 1 nit ,1 States 

1\tto;_--ney in t:;1e fitl.d, or hin 'l~'3jstant, j E :. •,'<c?'lt out and 

placed ·p wi 1;houc 111 \t 'ci1 ,r·.~y r.ron a11;•i.Jouy:' ,lould that 

b~ -~-

I r. BOK': 1 1.1, 11t would ccrtair ly , Mr . Chief 

Jt tic , viol2 vl of (i). 

(ltmSTIC'N: y • ' 'lt ould be one of the kinds of 

th;,1qs that ·o~ ,i b€ t• de.: m.un!> r (i) . 

11r.. 1 >l : 01· c-i c .i.n ,1hic.'l tl c prob.ible cause 

QUESTJ.011: 

s rt.inc; from the wo· 

Ill". BD'tt': 

'"C' ~u::hority 1hl"t-.cver. t•:,-·11, ... was 

, i.o o c 1 i.on. Yes. Certainly, 

C.hi 1' ,Jt,~ticx:, tha. lr.- c i:t~i 1.J , Cru • 

QUI>S'l'ION: Ye~ . 1\nd tJ,en there would be a spectrum 
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of situations 

rm . BORK: Oh, there are a wide variety of 

situations. 

f!!IBSTION: -- that would all fall under number {i) . 

'IR. BORK: '.!"oat's correct, !Ir. Chief Justice. 

For example, I would think failure to minimize 

the number of interceptions, failure to terminate when you 

got tho evidence that you ' L--,. supposed to get. I think 

those are all cases which 1ould cone und- r nUMber {i) • 

Thore are a great m,ny of them. 

I don 't think th~ i tuc.tion w~ have here tod y is, 

unl 'l, ore ..-eac1; .-,ur,b r {i) .. o say U,at any devi,1tion from 

anv p ·ovi"ic I in '-'1C' st'ltu'" requires "u:->rrcs,;ion; and I 

0 1' t t ir • one, cn"l r "<l · t that ,, y. 

11, , ~t ,r th ~anctions, then? 

! ar · .. o 1 t: l>u, ' ; as~ 0

1"<"', and I 'ncn you 

<',.. 1 t r-. c t l< ' ... , Pm l' t .. .he _ \lcr viol· tions 

a ; \ ' .., Sd rtior ;? 

t},"n they li" primarily wit1 

0'":'"'TION: cl l, or <"rcss h<lZ onacte'" this law and 

'l_;_ d wha'" it w d 0 t " plac<'", 

-m. ' 'Ih ri'Jt,t , 

o· :cT "'l t e Conor ss h<'.'s done its job . 

R. 'JO" : Ir. 'TI :ice St- wa¥'t , w1nt I meant by 
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that was that ii: the Congress wishes to add a sanction, that ' s 

where the sanction should come from . 

Should the government -- it is quite conceivable 

that should the government, having once realized that its 

procedures were -- I'm assuming no-., , £or the sake of a':"gurnent , 

that the procedures are deficient 

QUESTION: "tight. 

MR . IlO',:K: Sl10,1ld the government once it realized 

that those procedure~ ere d~-ficient and continue with the 

procesc, then I t.hink I •muld haV(J no pprticul'lr a;_fficulty 

in saying that a co rt, faCl'o. 11ith that kind of govex-,1ment 

intr.a,1sigency, oi.:·111·;: to apnly, as a sup rv::.E or<J matter, 

suppress: on. 

()UES,ION: t'~ll, Co q·:~ss her<; 11asn't concerned 

i-,2aJ ly with good f&ith, it 11a,- primarily concerned with 

J,r,· tin<J the conditi.0. s a. ul ci rcurn· tancec under which there 

co• ld be a. 11.i.rei-•,-,, a wi;. int rception. 

l'R. DO u : 

QUi:"TI'1N: 

thc·"e' s nc sanction . 

{)UilSTION: 

r1:"1at is t..Orrect • 

And these are j u:ct dead lett< rs, if 

r. ,Jt..stice Stewart, I don't think --

You observed -- even if the violat- ·.ons 

are in , 11 good fa' '•'1, ~: ether the violatiors of tJ,e 1·' nd 

involved in the cas€cs now bcfo:·e us, or the violation oi: tllc 

kind that I suggested under 2518(1) (c), no exi1austion, 
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Congress said there cannot be and there should -- must not be 

wire interceptions until all other means have failed, for 

example. 

1\nd under your view there just will continue to be 

such interceptions if you get a --

QUESTION: In that connection, when the cases come 

here fron the State courts, it has traditionally been the 

ar~pment that the remedies, the sanctions are, first, it 

can prosecute the policema'l, the man, criminally for doing 

thi: unl wEut ;;1inq; c,i:. secondly the cit~zen who i" ·njured 

cai, GUI"! •m.-J. r l9!l3 for. dru age!". 

Y<'u don't think c i th Pr of thos a -::?r'lati ve,; would 

' e v i ,l, "' h r -> 

1m. !ORK: If tt 0 r"' u wilfu::.l djsclosure of 

tr kinr that trC' s. tu• 4'or,"d , '1r , Jt t'cc Doucilar, 

ti',...,,...~ ~Bl, I t. 

') C 

0 

Li 

0 

Ql'E""mtON: T'rn tal\ir.'l aho t vi-,1.:,·ions of tJ-e 

,ur fo e nrati"'l ell: ""h . 

m. r,:1ru<: Io, T 1c ibt, 1•r. , ust· co Douql '"l, th .. t 

· 1d thin t, thC' de' ~ation thi'"l -- I am uro I 

l inl< th t t•, cLl. .. Lon f ron, 1~. Iii tct ell to "r • 

U.h 111:l ,"} -~ ?t qorn~ te thnr C irninal or civil 

) lit i .. 1 k • r t-"fic tio of l • Ulsor 

no r .. i .. r ,..4' '1n var t· i 

IO I' •i: tic St.ow rt is riqht, to qet 
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down to 

QUESTION: No sanction. 

QUESTION: no sanction, unless the suppression 

MR. BORK; Well, Mr, Justice Stewart and Mr. 

Justice Douglas, I may say that sanctions have been 

specified by Congress, and the fact that they did not specify 

this sanction, I think ought to 1:tean something, a.,; well as 

the 

QUESTION; Well, that r:iaans these words are just 

precatory. 

MR. DORK: They arc precatory with, if I may say, 

one exceptio • It •·cn11S ·o l'lC that t 

supe:·,•i<JO'"/ !)O'~crs, 111r'! if it' wilf,111 or if it " tinues, 

on . ~· 1 en rt' led '.:hat i;;.hcse pr.ocec.ur"s a::.-c not 

a.dt!:!g ua · , ~hen t. ~1ey ·e no l.<:ngcr prec-tory. This Court 

' ould · ,, t.ha ·10 1er. at tha:: , ':age to bogin to suppress --

not unt1e-r tho ;.:., ·-at Cr.?. 

QUESTTON: ?lo. Evr-,n then your argument is the 

statute ,Jould ot have been -- J.t would not be under (a) (i) 

or (ii), 

nrr, BORI<: '!'hat is correct. 

OUllSTIO,I: Right, Or (iii). 

rm. BOR ·: That j_,; correct. 

OUEf'l'!m : Do yo I i::hJ. 1• tl\is st.c>tute would have a 

dj_ ffen nt mean:i.ng, Mi:. S01:i.c:· t0r General, if, now calling 



39 

your attention first to 2518, where all the language is 

mandatory, "shall be made in writing", "shall state the 

applicant's authority"," shall including the following", 

having that in mind and then dropping doun to (10) (a), 

instead of reading as it does now "any aggrieved person ... 
may move to supp1:ess", suppose the st;;itute had read that 

any eviclence obta.'..nP.d in, not in conformity with ~'le following 

paragraph,; (i), (ii), an<l (iii), shall be excluded from 

evidence for all purpo-,c • 

Do you t.h · r,k l"Y hypoUletic,1 st.;;itute that I' v 

just tried to con,tr 1ct wo•1ld he a diffe r.nt statute from 

th<> or that ,•ar wri ttcn? 

HR . ORK: No, "r. C'ri.i.c-f ru,.:ice, 7 do not. Ii: 

E to th t t qr und" for c-up ,,. si,-,n would r main 

t "" • I l 

0 s I : R"th·~c1 r 1'1C>re in 1 s 

r t V V 'l -., OJt '1 t t • C" ,u "1-t Ch ll"' , it 

, y h r 'i { -l.o; t: r rt y m<1y t:'OV" to uppr r, • 

,.E> ·1 J. lie- , or. th t the court -- that 

t'1. in' n le S t,lr(', ilnd f-t t mayl:c the court's 

<'oing to "n'" rt".in the otion. 

?''l I '1 t is u ra CJ cf th judge-',; d·scr tion 

n th t I"Ot · r:I , in your view? 

'· rust· ce, if th 

comm 1ic ton w r ~nl wfully interc ptcd in th~ r,cnse tha• 



we ' ve been talking about, I doubt that the judge has any 

dis ere tion. 

( •• ) ? l. l. .. 

QUESTION: Yes . Well , then, how about nurober 
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MR. BORK: Well , I don ' t think he has any discretion 

there, either. If the order is insufficient on its face, 

I ·chink the evidence must he suppressed . That order should 

not have been follow0d by the rnc>.n who went out and applied 

the cJevicc to the wii. • 

QUESTION: Lid thcrcf">re it wonld have been an 

unconstitutional tap . 

MP. BOP.K : That is correct. 

QUES"'IO"l: iHth an i, s• ... :t:.:.cicn·i:: Parrmt . 

1• ~. 1,-,Rl<: And if h,. c1oc;,n ' t follo:-1 tl~e terms of 

th. o:rder., I ·i:.hi ', he musi:. ½o ni·opre·sscd as well. 

QlIBS' ··':>N: ~•c ,, r . <;olicitor General , are you 

0 ·uqq 0 ti 1g that 2518 :,e :i. a<.. vith,mt reference to 2515? 

o, ,r, Justice U4ennan, I think that 

2 '8(10) (-), a- we~•-:.: --ead in the Senate Re~ort here a 

!l'omznt a0O, on pngc 39 - · w.:.s i 'c -- wh"t the Scnat said 

wa•; tha. 251:- m·1st b 1 , <1 iri the ligh,: of section 2518(10) (a). 

r thinl· 2 , l<.1 ( 10) ( a) is really tJ1e implementing. 

QUEr.;TJON: Ric~ t. But 2515 is certainly explicit , 

i.qn ' t it? 

UR, BORK : Not terribly , Mr. Justice Brennan. 
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QUESTION: Well, I don't think this statute certainly 

is a model of clarity, by any means. I don't think any of 

us who have had to 11restle with it would think so. 

But at least 2515 is susceptible, isn't it, of the 

interpretation, no evidence derived therefrom may be received 

in evidence in any trial uefore any court if the disclosure 

would be in violation of this chapter? 

rm. BORK: Well, we'd had to discover, then, Mr. 

Justice Brennan, what disclosure would be in violation of 

this chapter, and ~1en y~u g<'t back to the suppression 

provision. 

QllliSTION: YM;. 

Qt.I' ,J"' 0 , : 1.J•1t it dons ircorporatc in ':o the !:' totute 

tl-io ; 1c. · i. J lj en 1str· r.~ed .,,.cl• , ionury ru"l.c, docs i +- not·' 

zm. noru:: o 1, ye 

Qt.JTsS 'IO'l : Th • ' qur;;tion about that. 

rm. B RK: ~o cp1r ;;.o.i, "r, C.1~of Ju: tice, btt I 

don't th'nk the 251~ ,~int i ir,,portant, because you only 

kr 1 w. 

of +-h 

di clnsurC', 'b: . cT ·tic llr rran, is in violation 

t3tu+-e y k1owi1g ~~.l my not be oisclosod; that 

i , \/ha~ rust bC' suppressC'c.. 

{ll~ s T I: DJt oncC' YvU de idn what that i~, what 

L, 11 , U I t 'OU 'l t<> yot poin t if yoJ d 

c cidr> i 11 fu +-1" 's no di•<-r t•or. You I! t st· ,.,re 
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1-m. BORK: I think so. 

QUESTION: Under -- because 2515 says so. 

MR. DORK: That is correct. That is correct, Mr. 

QUESTION: Not 2518, 2515 says it must be suppressed. 

MR. BORK: I think tha.t I s correct. 

QUESTION: un:1-hunh. 

QUES?ION: Your argument, Hr. Solicitor General , 

seems to mean -- and this is not criticism of it -- it has 

echoes of the harmless error argument, every~1ing you say , 

there ' s nothing , they violated the st2tute but it was in an 

irrelevart , imr•at' r · al 1ay. 

I P. IlO!U{: l'Tel 1, fir . Tu~':· <"C r,ouolas , I thj nk there 

mii:: icl nt.' fication ;_s ·.ii'. I --- bLI. it L harr•less error, for 

t)-,i,; r nn: cone·' tut~onal rights •1ere violated; no 

t .i. "C t"lp ccurre( th.::t ·~ou!e not otherwise have occur::ed; 

the evidence 1s uccurat, tl1~re is no question here of 

convictiilg tho innocent ,dth eviclenc<l that may be 5-naccurate, 

AnC:: t e;:e is no deterrence function to be served at this 

ti /!'I. Tr.ese are abandoned procedures, the Departme1,t of 

Justice is not qoing bacl< to the,'i. There v1as no purpo:;e : __ 

th m in the firit place , except a rnixup in the mef'10randa. 

Ancl , in '~ec'! , we:re r..l1cre to b0 a ruling that the 

pr ,oodures were inad0.quate, j_t seems to me that there would be 



every reason in tJ1e world to rule that that ruling had 

prospective application only, Since there's no deterrent 

function. 

That would -- th2t would adequately sei:ve any 

deterrent function there ,~as. 
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QUESTT()N: In this respect, do you distinguish at 

all between whaf: we n;,gh t. call the Lindenbau.;i 1uthorL at ion 

ard those ar;,';ual ty ade t t' e J\ttorney <.~ • ,.. 1, but which 

!Ir. liilr1n did not in fact act upon? Is there any rlifference, 

in yo 1r r>ind? 

rm. no U<: I don't think in this connection, Mr. 

Chi Jun ti cc, at. I make: an 

of J tic l,ad C'XC'C'l ... c t 

the powe.c, he.1 the 
, l iqhf: 

,._,.,. :;, I" I 1 0 ,, C ldrc> t'1dt fo,. the Ill ~mcnt, 

r th"s C ' 1 } C !. 

QUf <; Il f ,,. yo,;. do for < 'IQ l"t, s it the 

:r r. u - t if' in f ct, l:.he Atto, (" 

(' I" r h, lie Cl th cis i"'"l, that t.,e 

con io o• I ,. • ' Ui' t) l i,; irrr levant because the 

ttu n r a C t r, nc hP as the '>Urce 

0 ch p I r, ' .. .id diff 1cc; i tha+- t ? 

t. : 1 ... J t'c.,, so ia 'y that. 

If toxn ~, ·n ral t • lf 1 the ~"C ,, , d?ld throui,, 



44 

this confusion about memoranda Hr. Wilson 's name got sent out, 

when it shouldn't have, it seems to me that that 's error, 

it seems to me that it shouldn't happen; but I certainly think 

if anything is harmless error, that is. 

There is certainly no reason to say that a judge 

who has found all the constitutional elenents , probable 

cause, need for wire interception, failm:e of ot.i1e,r 

techniques and so forth, ·1ould have t•1rned dosm the ;;prlica-

tion had he been told that th,; '\ttorncy General rc-ther than 

t'1e Assistant Attorney Ge:,ero"J. Jia,1 authori::ed it . 

So I can ' t -- it seeITs to me that that ' s utterly, 

utterly lw.rmless error. 

But, on the Lin bnbaurn-Mitch 11 delcgiltion, which I 

think is the next qucs tio·1 that follows from the que.;tion you 

just aske<l , Mr, Chief Justice, J think it ' s clear -- and I ' r1 

nO\l movj_ng from the argument tllat the.·e ' s no case for a 

suppre~::-ion of evidenc<". 1\11e if there were i"\ case it should 

Le perspective only . 

To the arqur.icnt -~11c1t in fact the statute was 

conplied with in rnnjor respects, in the m11jor respect. 

The nu:i.--po-,e of section 2516 (1) which is tl e section 

tl'.at governs, tl-ia-: says i.t mt1st be the Attorney General··-

t'1' 1\.t:torn y Gen raJ may authoi:i?-'a! or specially designated 

l\. ·~istan-l: Attorney C"e,,eral,. is stated in language in the 

Senate Report , which is quoted on page 54 of our brief in 
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the Giordano case, and tl e purpose is to centralize policy, 

to qet wiiforru.t.:, o" P> icy, end to :1avE:? a p '>licly 

responsible official. 

I think lloth of those purpo~es were completely 

satisfied when the T ..;torney ,,eneral s.:-id: llhen I'm not 

availa!Jle, !Ir . Lindenbaum, you know my policies, you are 

di rnctly in the 71.ttor ,ey Ger ral' s of i , yo work with r .? 

every day, wh ·n I'M mav, · ldble, yo 1 co at cad and ct . 

That J., t1 t purp1s i• snrved. .1 hav 

c nt ali . t <" , u · • poli y l h Ii ch 11 

res op i l> • • 

llo , e e t" i . t •er t.r t e,rbi 

• l it o ob d 

t t C 

Ol t. • OU ricf t paCTO 

• lia th 

p r t of ,Tus t ~e, 

o. y al "lO\ er to 

'1 tl 'l 0 +- ·orne 

r 'l lo on 0 thi 

t p 5J of t br"cf. 

l ng I 

I l. nit t t t , w i 

r to t a w tnc 



immunity. And it's been held that that function of the 

Attorney General, given to the Attorney General by the 

statute, may be delegated. 
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You have I ~~ink an even clearer example in the 

second paragraph of the footnote on that page, in the case 

of Jay v . noy~, construing 8 use 1254, a statute which says 

that the Attorney General, quote, "may in his discretion", 

close quote, suspend deportation of any alien . 

That lanquage seens to ire to i.nply even more than 

the language in the statute we' re exi'Iti.ning that it is a 

personal decision of the Attorney General , and yet tl1is Court 

has held that that statutory pm,•,:,r m'ly be c'elegated. 

l\.."ld in Kleindienst v . !lnnclel, which is quoted at 

th,., bottori of tl at footno· ~, the Attor"ey General was given 

discretion which ua~ iP far·t, in that case, exercised by 

the Imini«ration anci llatu1.a· izatioP service; he del~gated it. 

so that !Ir. llitchell ano Ill:. Lindenbaum were 

op0rati'1<J agaim·t a 1,<1ckground of statutes, a general 

delegatio·1 statute a:1d specific other statutes giving tl1e 

Attorney General the power or the duty to do things. which 

have been delegated and 11hich delegations have been upheld 

in the past. 

QUESTION: Your argument would be very convincing 

if this statute now before us had simply said the Attorney 

General, but when it adds "or any Assistant Attorney General 



specially desigi1ated by ::he attorney General", doesn't it 

detract fron the argument that theLe is an inherent 

delegation of authority to delegate to other people? 

To other people. 
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11~. BORK: I think it does, llr. Justice Stewart, 

and I think to this extent . I think there is a limitation, 

obviou~ ly, but I think the l; i tat ion is best -:c'lcl as to the 

office, tJv, inr cdia<:e con roJ of one 0f U,e ec two ~ificiul 1. 

A1d I say tl· at b~c.c•l-t' W'? have t',..c exar,,ples ir, 

our br' r., on par,e <.,7 a 1d r, o 53, in uhich thi-; same Conqres•· 

h d pre.\/ ,J 1 ,.oupk o~ mor,th'" before that "1')•1e.:J,'r7 nt ·t be 

dc'lr> by ti•' 1\tl rncv Gr nor,::. c, th< c. .... pu·y tt ,cy r-,en r •l, 

ndsaid, ",'l~cl f@·t·...,n 

c-'I :.U". 

OU~, ar •1 th .n 

' not be 

t'o , , P r, uo c0 n, :. 

I , r. ' . l l nc . r J I' •u,, ta 1 riqht to !lay 

I l"(' 11 l LT\ 1\ t ' 1 y ( l'r c; !'( a [' • ll ttOl I Gen ral, 

" 11 t tn ;\ t rn, ' r n ra" ant f'!s.i,r 1-'a"\t 

'l V c ra • l l <"iv qt, t ct C'y C y 1t 'T) )' 

( t ·1 n l nt, u they n't 1'3ay it. 

" thil ':1' t 0 eq t 'ln 

n • 
1 , OC" -1, I er Co t. C 1\ct, 

C" dis (' ' r; , ru; t: C Je '·ind 0 anquaqe 



48 

about the Secretary of Health, Educ..:.tion, and Welfare. 

11.nd I should say one more thing. If you look, if 

one looks at 2516 ( 2), we see that Congress clearly allows 

hundreds of State prosecutors to authorize these applications; 

and, in fact, in the legislative history which we cite in 

the brief, it says the question of whether the State officer 

may delegate -- State Attorney General may delegate, will be 

con·trolled by the law of delegation of the State. 

N011, that takes the heart out of this argument 

tt1at Conqress wi:.s so concerned tJ,'it the Attorney Ge,i<?ral 

himself had to involve himself in {he minutiae of eve1.y 

application for a wire .i.ntercep~ion order. 

QUESTION: 11eJ.l, wouldn't a draft of this type, 

Nr. Solicitor Genera:., would h.-.re authorized a United States 

Attorney to make the dppl ication? 

rm. IIO'U,: There was a draft of that sort. 

QUESTION: And I gather it was Justice that came in 

and said, through llr . Miller, wasn't it, they preferred it 

he l ·mit<2d to tl1 A::torney General or an assistant designated 

by him? 

rm. BORK: That ' s correct. That's correct. And I 

think he suggested t•1at, and I think when one looks at that 

<1qain,t the law of delegation and t.'J.<? law of no delegation, 

which Conq::<'·s had uorkc<l out , I t,1ink it 's quite clear that 

they're talking about the Attorney General and his immediate 
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office and any 1\ssista1t i\ttor.ney General and his irrcmediate 

office; and I thiak these St.ate case£ j ndic"te the same 

poliC'J. 

QUESTION: 1lcll , richt noi: Congress !'>ave felt, 

though, that in the case of the Stat~s that was pretty nuch 

a natter for the St,ites to decide for t.hPmse lves ; but in the 

c~e of t 11e f:ed,.,ral qcverr ~ent, they ~,Mted ~.o lay dc"1n •ic:.:e 

strinqeilt stanctards than they .,,er.._ willinq to irpnse 0.1 the 

States? 

IIP. DORK: it'". Ju tier '1r-t, r uist, it sc-ems to m! 

th 1t that woi:.l<l b- ve,:y curiou!' rc:iult if ::-tc1• d i, that 

really 

ro+ Iri''y ,.., c n," '1b-i1:.t 1:.ritary oc ;c.i_ of a"ly ~ind; 

t-1 y W(' r O ic 0 r )f t 1 ' r. P< r'"i.cnt <' J • .t·icc .._,f 

J- ' ~hey wor i l p . i f'.Cet1 on of 

t • • cl y ., ... .i. ,s th~ "lat.ion . J . ·-
tr,(' -nc e Cor,r,rc. l d w ' , in U"lifying 

poi',', 

unif' 

q• , l ot l"iP' d leq •,ion zo lone as th.-t policy 

n yot roo1•• 1 it" 1t fy tt e "I n who wa.'l 

0 lt" i 1 1 V 1c ,1 h, ',; clC''r-r t c.. I thi1:.. t.'l.t ' s tru~ 

i'1 t 

... 

'C 

. t tt'! 

r, .. , Jnc 

• 

rr !'I "ltn, r t 1 i I thnt' tz-,1c i.n t.'lc federal 

, rl! de' -1ation l,~, that-. W'l.'l 1u!lt 

c-"I" ,, co, r. , ti' r t' s virt.t"l ~y an 

1 t yo•1 l "1 1 -- t.,nt you want to 
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identify the man, to say he can delegate it so long as his 

signature appears; because, presumably, in the most elaborate 

bureaucracy in the world the head man's signature appears 

on the thing before it goes out. 

MR. BORK: No, no, when I said de legation, Mr. 

Justice Rehnquist, 11hat I neant was: this statute says to the 

Attorney General, UJ'lless you designate an Assistant Attorney 

General you are the man to be held responsible, and we want 

uniformity of policy. 

i\Jld that is accompli•;hed wien he takes a man, his 

E:,ecutive Assistant, who has done 50 or 60 of these applications, 

and says: New you know r<rJ Policy , when I'M unavailaLle, act; 

tell me w"cn I gi-t b<!c:-. 

1\nd it .:;f'ER\S to nc "ha·c: that is cons is tent \·Ti th what 

w~ rican hy -- j_t lim.i.t<: , e ,cope of dcJ.agation , it keeps 

tbl' t'1ing within a nari:o 1 comn'.li;,s. It seems to me , given 

t,1<,., Stc1tes, the 1 ·.:y Congress 'c:r,~ated the States, it's the 

mu· 1 1..or--i r<'ali:::i:ic ··eacUng of tt,, con,rcssional policy. 

12:. Solicitor General, I still have 

ti:l"uble , e to why he <lidn' t ed. ve this to Will Wilson. 

MR. BORK: I beg your pardon? 

QUESTIOI: \-lhy didn't he give Will Hilson that 

authority ,,hile he llflS ont of t01•m? 

MP.. DORK: Mr. ·•-

QUESTION: After all, Will Wilson was approved by 



Congress, wasn't he" 

1-!R. DORK: Oh, yes, :1r . ,Tustice Marshall. 

QUES'.L'IOll: l'nd l!r. Lindenballr.\ was not . 
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MR. BORK: That ~s correct, !'r. Justice •Iarshall. 

QUESTION: I didn't rnean the Congre~s, I rnean the 

Senate . 

But I r ean it u'l~ an approv •J of fie •r. 

rm. UORK: 

()UESTTO!I: 

is that i •· would 

·t,_... n ror 

T1 vi: .,;,s co1rect, qir ,. 

~' -- e-11, ' t'li.nk: 'Ur <!J'I rc,r 

'> _n bctt~ · if he h.1<" done · ~, b1,t 

/ h t 'd j ; is that it? 

I'"• :JO.,: l. < a~ c.Z Et, I think ·tr,iqtt 

hav be r b tter, . Jt t . 1 j ull, ·'1e 1y 1 d·c lo ,,. 

D cau • 1 -t J ' c r < 

() { hy? 

0 '. 0 an+- +-o < , at y 

,t cy l"Pr 0 (.' rc-i this op •ati 

'1 • ' ... L • ... .., I' •:ho lgh ne had in 

F c' <lit V' Lin 'c, 1 a , 

10 I l C , OI n,•~ y, to 1 , 
"lili'P. 

1 , r rt t.y 

t l 

l 

' : 1, t ar •s om i to time, Mr. 
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Justice tlarshall. Deputy Attorney Generals? 

QUESTION: Assistant Attorney C,enerals. 

MR. BORK: That run arow1d -- you mean are there 

irresponsible Assistant Attorney Generals? 

QUESTION: Yeah. Of course, they are under the 

Attorney General, aren't they? 

IIR. BORK: Yes, but not in day-to-day context. 

QUESTION: And don ' t they carry out the policy of 

the Attorney General? 

ER. BORK: They do, indeed , Mr. Justice Marshall. 

QUESTION: A;,d wouldn't they carry out the policy 

-- didn't he participate in Many of these er '3es, as Ur. 

Linderibaura d~d? 

HR. Boru:, 

QUESTION: 

IIR. DORK: 

F:c . ,lj lson? 

Of course he did. 

No, I -- c.pparently llr , Nilson had very, 

one rr>ight say, rrinirnal involvement in =Y of these cases. 

QUCS'IIO!!: Well, who did? It was his Deputies. 

MR. DORK: llis Deputies were ,l'r. Petersen and Mr. 

S rnuL:o were c-:ceatly involved as the memoranda were going up, 

thry aoproved them. B•lt the operative decision was Mr. 

l'i' :hf:'ll's, except in those cases where he w2s unavailable. 

;\rd tchen it 11 ,fl 1•, • Lindc>nhaum carrying out M-. !ti tchell ' s 

po1 '-ci"ls. So I chi ,k Mr. ru tchell thought that th;,t was 

greater control over the dncision t.han it 11ould have been 
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had he desiqnated --

QUI:S'rIO!I: 1\n-i when he went away he said, on other 

thinga you take over, too; I would presuI'le h'" did. 

rm. noru:: Oh, the Executive i,ssistant acts in 

many ways for the l'.tto:.:ney r.eneral, on routine natters, when 

he under~tantls the Attorney General 's policies in many 

cases, which is mother 1:easo,1 

QUI:~TION : You would say 

l'R. !lOIU(: pardon me. T 'ay w'1ich is a.1other 

re ,on why they thou ht th· r;. ·1c ; ne rfe tly ·cer, t.i·, r·. 

QUl'ST.O!: Vou .po!-.. "" a ;:--c.ci.::l unit h r ::.ing 

t' e,;c r.' cterf·. \la the a ' cia un.:.t D It "rorr he 

livisjrm, c, 

) 1: : 

· u,,,.. .:1c Criminl'l ~.11i ·or! 

i :-i· 

rri l l r,. 

c ,, •, re : is t -- , r you U<"g tin 

th t '1 C •rt n 't ., a"ltl t'1'lt t y I re 
1Gti0 , r, th 5 ,.. ic 1 f. c-1" , "lc•r --

l. II R{: 1, r•r. Ct i f \.Tue; +-ir(_'l I they tlitln' t 

h < I u 01"0,Y on th 

B• ~utono y, ••m speaking of a1tonorry 

""0 t1' c-qul t 1ff, 'Jy a '"OJ'!' a'l-l of' the- c,.. minal nivision. 

fl" . no . : !lo, l"Ot ~1tono!'"Y, r•r. C1 Cf Ju-; ti':C. 

, ' i , ' ,1. J\'l 1t W th .l s~ c1aliz,:,cl 'Jnction 

(' 1' in re nf' these tt"rs be for€'\ r.ondinq it 



to hierarchy through the Criminal Division . 

QUESTION: Unh-hunh. 

MR. BORK: But they had not autonomy. 

Thank you. 

HR. CHIEF JUSTICE BURGER: Mr, Smouse. 

ORAL 1\RGUMCIJT OF II. RUSSELL SI-IOUSE , ESQ. , 

ON IlElll\LF OF RESPONDENT GIORDANO 

54 

MR, Sl!OUSE : r1r . Chief Justice , and may it please 

the Court: 

In the Giordano case the Court is confronted with 

compounded violations of Title III, specifically sections 

2516(1) 'llld 2518(1) (a) and (4) (d). 

As for the section 2516 point, e1e fact is that on 

O"';ober l6, 1970, Pr,incis s , nrocato, an Assistant United 

ScateG 1\tl:orney for the District of llaryland, submitted to 

Cl-iief Judqe llorthro.) of the Unit-:?d States District Court for 

l!arvland an "l'Plic1"tion f:or an orter authorizing interception 

of wire corimunication on t;- e telephone of my client, Dominic 

Nic11olas Giordano. 

1\tt~ched to the a'"lplication as exhibits were a, 

quote, "Hill Hilson letter", unquote, to fir, Brocato , and 

the affic.Javits of two agents of the Ilurcau of llarcotics and 

Dangerous Drugs . 

The llill Wilson letter evidences the fact that 

Mr, Brocato had requested authorization to apply for the 



55 

wiretap order, this request having ueen nade to then J\ttorney 

General John ll. Mitchell. 1\lthough the request had been 

directed to the J\ttorney General, the record submitted in 

this case shows that it never was reviewed by the /\ttorney 

General hinself, but that his initials had been placed on 

the authorization nemorandurn by llr. Sol Lindenbaum, his 

Executive /\ssistant. 

Thj.s ;iuthoi:-i zation rnc.~oranc-t had thE;r ueen 

di 'Patcl,N1 to l\~sistant l\ttorncy ,,enc-rel Hill 11il!'lo'1, or the 

office of J\s,is~ u,t /\tto:crey Gen •.-al l,ill ;1.ilu:,n, urportndly 

der.igna• i. q llr . 11.'.l<-r,n to ,ut o·~iz" the "PP ·c,tion to be-

pr :;ent to t:1 'Jn~ • <l St ·te Di tiict ,ou t ~o:c t1e 

Distric <>f !laryl'l.nd. 

The re orJ in thi• -.=ast , a d i'1 th-:! case of ·1ai,_d~iz, 

in th '"Lq '1 • ld be ~or J .iclqc l'el,rtcns in th • 

s-,.ithcr I Di •· · c o" Flo i 'a, cvide, c- tl> act that t'l 

J\+ +oi:ncy Ger r l • c1 < :i: ,p~c-i 1 ly c', · · n, +r,d .:my of hi 

•n t 

t-

tJ O' 

It r l• o unc('r, 

I --re n v.:-r c-irn-. 1 

,cd t'1'lt th llill l'il!""or lctt.:rs, 

•r. I il en; r,ot- in this c1me 

r n), in ~PY of hn h~ t of c , 1'1ich h,N<' arirc-ri 

(' if~ c,f l ior. 

" C 'J(' t r-t ' t-.., ttc 1pp::.i~ 1t ion - a I 

p l •,. v n Ch n,~OP or ~r, d t"d 

., G, 71 I s l c. .... a +er t.'le ori'Jin&l applic.ition. 
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I believe the Solicitor General indicated perhaps some seven 

days after the original application the Attorney C-eneral had 

become familiar with the operative facts . 

The affidavit of Mr. Lindenbaum indicates that some 

21 days later the Attorney General authorized the application 

for an extension. 

Included within that application for extension was 

another Nill Wilson letter, and an additional affidavit from 

Agent l\hrahal':l 1\zzam of the Dureau of ?larc,otj cs and Dangerous 

Drugs , 

On revie1•1 of the 1\zzam affidavit, it is to be noted 

t!1ut the operative facts setting forth prob, '>le cause are 

pursuo 

5n its 

rtigativc dF'taj lr, and inteJ.ligencc which developed 

to th€' original wiretap. The C<overnment, I believe , 

;_ef incli at€' i:;,,t che Azzan application reasserts 

:b. fac ·c; that wPre set forth in the original application. 

IPcleed, '_hey do not. It r.l'"!rely states "I reassert" without 

specifying what those facts wer,:i, the facts set forth in the 

original appli~ation. Indeed, it is an incorporation-by-

re ference type approach . 

I \lould i"Sk this honorable Court to look critically 

at the ,.,articular facts in the case at hand, as, indeed, I 

C' ~nec·t '·he:y are at perhaps some variance from the facts 

uhich the govern: rnt intlicates in its brief, developed at 

some subsequent point in time 1-,i th regard to checking with 



the Attorney General and apprizing him of the facts after 

the fact. 
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l1s for the section 2518 point, it must be noted 

that not only did Hr . Hilson not siqn the letter, he indeed 

never sn1 any of the papers in this case, nor, indeed , did 

the 1\tt,-, ney General, rn:ior to the application for the 

ext:e1u;ioil order. 

''r , Hilson testified, as I ir•licat~d before, at the 

-:.videntic1r)' hear' nc; in th, S011th€I"'l nistrict of Florida, 

in the, 'larder C r -~ I , t w1ic:h time le ;+-atecl he did not know 

that th i 11· lk 17; l~on letter w, s b~i·1~ ubMi tted to the 

ur·ted < ate<; n',~ ict C0trt0 arl'U"ld <:he cov"ltry; in act, 

hr: ti iccl h,.,, quote, " -id 1~ot ~-no-v1 e}:c1ctJ.y wh +- w.i,; madC' 

0 ; rn. II I' c1, d r )t Jen tha<: llr . Lind .r.banm WdS ir. ning 

t 1 ttoM y G J"l(\ra1 • ir .. .- a"'s to «t..thori za tio1. nemo..,; he 

0 " , t 1l < C, r er t' l • th£' At orncy G I ral in 

nc '• au tl 0,-· ., .: :r: " ) • 

I 'O\!l( <; i ~o t· f t. •or blc C"ou ... t thcit thi 

IC la of cc •mic-at ion , i tli i• tlH? 

) t <: of J r ticc. 

i ncr ly l ' p cc)C£ld1 re, 1, ( the 18te Judge 

So lo f to r ·lL r <; rp ,io '1 b~,t"')w, an-'! T quc-te: 

1f Ol'. .., '1 cl ., r .,~ t real tatus of tho 

ppH .. · on, ' ( ' I it- ell or l CV r kl" 0 

1t, ( t.Ji t t C" l had be- n i:>prO\, d and initi..,lcd 
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JNM by Lindenbaum, we are certain that he \·rould have refused 

to permit the wiretap. Unquote. 

The sequence of events here involved , I submit , 

constitutes the, quote, "elaborate paper charade", unquote, 

which the United States Court of Appeals for the Ninth 

Circuit condemned in the King case. 

It is s;;.gnificant that where the violations here 

in question have been sho\o:n to exist in cocllination, the 

vast majority of federal cour·ts have found the violation of 

2516 and have decreed suppression as the remedy. 

In addition to the Gj.01:dano case in the Fourth 

Circuit, there is tie opinion, of course, of the _!lobinson 

court in the Fifth Circuit, the per curiam opinion in the 

.!l_~~- case in tl1e Seventh Circuit, the opinion of t.rie llinth 

Circuit in i:he King case, and the opinion of the Court of 

Ap-:>e,ls for the Di5trict of Columbia in the tlantello case. 

In ad<li.tion ··-

()Ul~STIOU: Do you find a 1y Courts of Appeals the 

other way? 

· <r>. Si!OUSE : The !'isacano case, Mr. Justice 

nrennan, in the Second Circui·::, which was later followed, 

aJ.thouc;;n I mu.<1t say I don'c feel embraced, by the opinion i,1 

the Dec'<cr case. Chief Judqe Friendly 11rote the opinion in 

~<:c~; Judqe Man~ fielfl wrote the necke:r_: opinion. 

QUESTION: But it ' s only the Second Circuit? 
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1-m. Sl!OUSE: The Seco"ld Cirelli t is the only circuit 

that I'm aware of, Mr. ,Justice nrenn,m, to the contrary. 

QUESTION: Did Robinson ever come out en hanc 

from the Fifth Circuit? 

11R. SHOUSB: It did, llr . Justice Rehnquist. Not 

en bane, it 11as remanded for an evidentiary hearing after 

the en bane hearing; it went back to the Southern District 

of Florida. T. _ eviclentinry hearing was r.onC:uctecl in ·he 

Harder c<1se, and I qather the case J.~ r.ow pen<"ing in the 

Fifth Circui~ ag3in. 

Q';t;$TION: ' ut t'1nl.C' an,, ea' of ~1 Court 

of Appe· ; of t~e Fifth Circuit ~r b,nc in >i. lf!On? 

pctj t i.0 r. • re . rir < 1 , 1rin w C' du tcd en ',· 1c, 

r 1 . or ,1 c i cnti ;iry h ir • o t: c f outhe ·r 

n·str·<- o" , ">r i'1 n c' r C' S". 
OUE ': q itior. l'hilc- you'r lr dy 

i, tc-r up<->d vr.i . 1 th 1 c,f t,ese curt~ Ill. th the 

p" 0 - 0' n IOt av~ d C d su"">pr "BJ.on. II ve 

1 of -: 10 1Jt l( >t1. '1, l: lied en 251'3 (l !l) (al or 

'I th CC' e l.ll ':h r i 0 I trc l"l ortcd xcrcisc 

0 u ..-v y F or 

. . J C: In < I) l 2 , r; .!51 (lC) ( ) . 
,. 

'I' 7C' C r10r C' .ir, ly 

C p l "lr on: is th tit? 
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rm. S!IOUSE: That is precisely correct, yes. 

QUESTION: Right. 

rm. SMOUSE: In addition to the Circuits which have 

so held, a nUl11ber of nistrict Courts in other Circuits, 

specifically two courts, I believe, in the Third Circuit 

and courts in the Sixth Circuit have ruled in like manner. 

QUESTION: In other words, your case -- to ba sure 

I have it absolutely clear would stand independently even 

if there was no such thing as the doctrine of exclusion of 

e•.ridence? 

IIR. Sl.OUSE: Yes , Your Honor, Ile feel that the 

remedy hart: is ··-

QlJESTI0r1: The !''-atut.e has prescribec" the remedy is 

your ca;·~. 

im. Sl'OUSS: Th .. t .:.s corr,:,ct, Mr. Chief Justice. 

l·Je f,:iel ':hat. Title II .:.s self- E cu ting as to remedy . 

reasoPing of c~uclge Sobcloff in Giorde:no; indeed Giordano --~" ------ ______ .. __ .. 
se0rs to be the case- nost frequently looked to for guidance, 

Most fr..,quentJy cited, and whose language is most frequently 

adopted by other courts. 

The courts !>ave, with overwhelming consistency , 

r-~ally viewed tt,e 2516 d0fect as a subs tan ti al violation . 

11.i th '.:his bnckg:cound in Mind , I would like to turn 

to section 2516, the rationale for that section, and speak to 
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the government's contention concerning the section, 

Judge Sobeloff, in his opinion below, effectively 

lays to rest the alter-ego theory which has, with recurring 

predictability, been advanced by the governnent. Judge 

Sobeloff stating, in pertinent part: The alter-ego theory 

is open-ended, it need not stop with Lindenbaum but could be 

extended with an equal cLum of validity to anyon~ within or 

without the Departnent of Justice . In determining who 

qualifi a~ an alter--~go, it would permit si<lestepring the 

conqrcs · onal !l'andate fj >:ing the level of those who m.iy be 

designate' to .uchorize applications. 

Sa.nc ': n£>port 1097 is instrl'ctiv whP.r", in 

re,.i:errinq to sect;ion ;'5l'i (l), it io s-tated, a,1tl I quote this 

11 g 1J " ,n i c h ... 1 ... , n'l r .ce rx t<"' l.>y , T t 1; V(' I 

,~ 1, bt• · ·rich T f Pl ,,,,ar~ repratinq: 

.in~ c ,,.~ li ir a pu'JU cly rr ponsit-1 

0 , su> i<'ct tc th 0 1 .i ical ~rocJss, t~c forruJction 

0 

., 

p 

id<'ntJ.f 

" L 1 

,~orcn nt > 'icy on the use o electrcn~c 

le 

.n~l ri r 

at C • V 

>c. Jr, h 

r or." 

CC'r,.~ lizatior will voi the 

t p c.t.i~s r-~rht. dc-v or. 

i o re•po,,ibilit.y lead to an 

1 ti• history of co, to 

1 p or" arc not 1 "ioentifiril' o " " . 
I"I th fiM+- ~opi_':;-;_on_ case, the court, a~tcr noti 1q 



this provision 

QUESTION: Well, I dicln • t get that last. It 

does lead to an identifiable office, does it not? 

!1R. S!IOUSE: I submit it does not, Your llonor, 

"Identifiable person" speaks of that individual. 
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QUESTION: l"lell, the incumbent, whoever is the 

incumbent of that offi~, is the identifiable per~on, is he 

not? 

1m. s110ur,r.: Yes, he i~, llr . Chief Justi,..c , 

OL'ESTIOcl: lie is the Attorney General. 

llP. . SHOUSE: •·•- ·t;he Attorney General, 

QUESTION: So it's an identi fiaLJ.e office in terms 

o~ •··· w11::.ch changes in t0rm~ of the incunbency from tine to 

ti1"t~. 

11R. Sl!Ol'SE: That iG -- th.i·: is correct, l<r. Chief 

Ju!:: tice. 

QUESTION: Yes . 

l-lR, Sli01JSI:;: I submit that 11hat the senate 

re lect:s ·r, thic- legic;lu.tive hi:·'·o:cy is that they wero 

s,., •aking, though, of the pe-r<on, either in the position of 

1\t ~orney G<>ner.al or m,e of his i\ssiota,1t Attorneys General 

who has qone t:hroug,1 the -~rocns 0; of Se. atorial confirma'::ion , 

Th1 Sel"'•"-':.e's \Ii ;h -t::o ?~<l.:rcie~ thi.; degree o[ ::;upQrvision, 

shall 1,.-. .,ay, or r.estn'.int ov~r exe:cci~r of t11c awesome 

power of 11ire surveillance. 
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QUESTIO!l: Could the Attorney General have, under 

this statute, lawfully designated all of 'l:he Assistant 

Attorneys General? 

IIR. SIIOUSE: He could, Your Honor. 

QUESTION: And l\cting Assistant Attorneys General? 

MR. Sl!OUSE: I cannot speak to Acting Assistants , 

I'm not sure that they receive, they have gone tl1rough the --

QUESTION: They do not. 

!1R , '3"0USP: They have not gone throt:<"h the 

confirmat·on process , I w'luld say no to that, !Ir, Chief 

Tustice. 

QUE'>TIO!l: 1/hnre in \:.t,f' s t..it ~.., t1o you find this 

l ii":~ I: d t., thos con fin t1 by ,:he Sc>nat '? 

r :e 

·c IC > 

co. ):; 

h rif 

no cl: 1, 

r -; 0 'lib' 

ir-·ti t 

l G IOU ;: : In 'Im l i ei lat. v~ history, arl:ual ly 

oi·t 1 97, 

, ti cal proc,c-

r 

.... fl • , . 
., , ks to P. o ticial " ubject 

and I r ubnit that neans tl1e 

c-, p~ore~s, 'l'l1dt ; the ratior,alc,, re illy, of 

r.ircui n the ~n':) • s in ca'l", whcxein that court 

xpr r,~ git intentio, that only a publicly 

n~f'ci~l, ,ubj ct to the, political process, coulcl 

iret 1pplic tion, co,qress w~ntccl to make 

C" ir th t xy 11c.'1 11\atter would have the personal 

n f ... i ic1 1 1l ppointcd ty th T>rcsiden and 

·r..Io: Ad you ould also xcludc an Acting 
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Attorney C,eneral? 

t-!R. Sl10USE: I 11ould, Your Honor, unless he had, 

as I believe !fr. Kleindienst t.lten had, been confirmed. 

I believe he had been confirmed as Deputy. 

QUI:STION: llow about the last Acting Attorney 

General? 

QUESTION: T'ne present Solicitor C,eneral. 

QUESTION: Who was confirmed as Solicitor General.; 

but not as Attorney C,eneral. 

rm. srr.ousE: lie has been tested by the pol 5. ti cal 

proce•·s . 

ca 

QUESTI N: 

t.l. t that be th 

':-'." ~ S •ouse, is it essential to your 

tund,.ir,? Is not the Deputy Assistant 

!\tt..,r,1e:., Gener.-:-.l, u>u: re tl· ; have o- ', as muc,1 subject ,:o 

the p,li' .. ,.cal p.c,c2se, ii, the sens that if the /\s.··stant 

1\ttorne~ Ger:e::al iB a ro.i.t; -1 c.1, Je,ves, or i:esigns1 the 

D puty l; istant Atto,.ney Ger.eral is there at suffrance? 

Are not aL. the political, the truly political 

appointee..;, whether appcinted by the President or by the 

Attorney General, are they not alJ. responsive to the political 

process? 

rm. "l!OUSE: Yes, i1r . Chief Justice, they are 

involved in the politic;•l process , --

QUT:STION: Only the career people 
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MR. SHOUSr:: -- but they have not been Senatorially 

confirmed. 

Qur:STION: No, but the statute says - -

rm. SHOUSE: I feel the Senate meant --

QUESTIOH: No, the statute doesn ' t say anything 

about Senatorially confirnicd. You draw that from 

r•n. Sl!OUSE: I do, Your Honor. 

QUI.:S ION: -- the legislative history. 

IIR. Sl'.OUSt:: I do, !Ir. Chief Ju<; tice. 

QUI::STION: nut you draw it from tlte languagP , the 

polit· c:1, language; l.>ut surcJy a Deputy 1\ssistant 1\ttorney 

Generul <JeJcctcd, ut ~ther uy the l1scistant Attorney General 

hims lf c,r by t:.'1c 1\ttorney ,·~neral, bit in fuct ap~o · nted by 

tl>e A~~orn·y r~n r~l, is pnl,tically rr~~onsive in the 

, ,. that l<'c ~1c•:i..vt• hi tort, is 'le nnt? 

II <. '" 10 . . , ":: •r, Chief .:'ustice, tltat 

cc ti n . s w· d t-'Je <"nn tc had in IT ;;.n,1 • 

·rIC'I: l,h · ,1 · d tJ1cy partici:.1 rly f' y that? 

PF. f' Jf ,: •ri, y rlo l""t .a, it, If l that i,; 

'nl t in +he l'lnq 'l'J f the le j<Jl'ltivc Pi'ltory, and I 

? ~, t he int rpr I: tio I pl iced on t. at t-istory uy a 

in• er of c)WC'r ro• rt, , wh h hdve> loo d to t.~c prublc11, 

r < c'l ,. v· ion of t.. e Di: >art ~.1t of 

Jt ticc on , t- .., , or po 'l.lb ly .. l,rc !c'lt po i ti -,n~ 

t th to cc~clon, do 'l it not? 
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MR. SltOUSE: I believe that is correct, Mr. Chief 

QUESTION: And you say they are not embraced within 

this political process? They are something less than 

political , but different from career. 

llR. SMOUSE: 

placed on thee --

The stamp of approval has not been 

QUESTION: Unh-hunh. 

MR. SIIOUSE: ··- by the c::enate, in an .:,.rea where 

the Sena.:e wantccl -;reat care ex r<.ised in t.'le authorization 

of wiret p surv~illance. 

QUBSTI() ': Th n, to pur~ue !Ir. J.:~•~ice Dlackmun ' s 

inquiry e," a few - .I'':- aao, j f you 1nd a perj.od where 

you hac 'l Acting Atto_ ey Ge.1.ral apr·~ · nted under a recess 

appointll'.nt, \The> 1.i ht act (or riuite a while, as some have, 

you ,ould be ·nuno>ilj zed i,. c.or t11is s catute. 

IP.. •,mouse: That would easily be ,et, !Ir. Chief 

Justic~, ,1ad ' is prcr'-?c<Js ,or < ~t>ignatccl an 1\ssistant 

,\tt<:>rney r;en ral to o:mrc'.se ,iut.llorizat· ;_on in this area. 

1\nd t'1e Congres,. 

mn:s~ro : t,ouldn' t the governnent immediately run 

under t.: pro o::..' tio"'I l:hnt when the principal c ascs to hold 

the r o , all his ~gc,nts fell with hin? 

;,R. ;• ·;sE: i: think not, !tr. Chief Justice. I 

feel that if the 1\ttoxn-iy General had excrcis"d the fore-
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sight here to designate the nan chosen to head the Criminal 

Division to authorize wiretap applications, obviously there 

would not be this host of cases before the courts , 

Provision for de:.egation was ,iade, so that the 

governnent could operate in an effective fashion in the 

area of c~imin~l investigation and in utilization of wire 

surveillance . It nerely required some delegation within 

that authorize, by the statute. 1\nd, easily enough, the 

1\ttorney <;eneral co•1ld have designated one of his 1\ssistants 

and the l,cting J\ttot"t"':?Y General who ll'ight succeed him would 

have the henefi ts, then, of a person pl."operly clesignatC"d, 

Thi,; honorable C'ourt in 9_cl_b_ard, through l!r. 

J1.._·r:c enr ~ri writing f~i· the riujori 'o:.y, m,ic., the following 

r; grific ,nt cc, 

l\ t s_tr C'rtt., 

nt co ,cern ,q 'l'itle III, in no~inry that the 

1tl q ': , 'al" ppro a· t' at may not be-

'Ji r pt r:o nl5. x , ith 5tring nt c,01ditions", 

d .. ·ng 1 SC. 25'6 n .51n(l' t 11rouqh (8), 

Ouvio rly 

· n•rolve y o t-1 e i 

d dr1i t c-dly, the c_c_l}_?.ar~ ca c diJ not 

- her before the Court, but I feel 

hat 1 Ud<JC h 1pi'ul a d ins ,·uctivc. 

Th COl:Z:tS, I ubru.t, in the UC'ttPr. reason cases, 

'lp a. n r· ')f 2516 b in C a ar a n~cess ry a•eq,:. 

< 'l .., '- 11 i'l ll'J•nqc • n ·1.nq_: 

1\ct an . tr 1 lativ hie to -y 11ko c-1 r 

of ti autt at o rcc-uir~m nt, 2516(1). 

d, 
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Congress was well aware of the grave threat to the privacy 

of every Arr~rican that is posed by modern techniques of 

electronic surveill ance •••• In order to insure circumspection 

in their use, Congress erected the elaborate procedural 

safeguards", then citinq 2516 . 

And , as has ear:!.ic>:c been noted , the language of 

the sta'; 1··a authorizii,g but l~rniting the del<?gation evolved 

fr.om the t·estimony of then l\s,;istant Attorney General Miller, 

head of the Criznin. l ;-i v.'_sion. 

The responsibility theory which t· ,c qover:->nent has 

advanced in its brief in ·.:his caF"e , and w: ich for= the 

underJyi.nq x·ationaJ.e c" Pisacano, we subr it , ignore.;; the --- .. - ... 
c pJ.et . egislab.ve histc-,.y and ignores the specificully 

lir."t•:.ng 1angu~ge of e,..t:.N1 2516 . Ant', <1s I noted before , 

J ,1ge M,,nsfielc1 in the Srco1.c1 Circil' t , in wrc.tiiiq in Decker, --·-----
e L ssed nn great P.1:thu;;iasn for the ~i_':_a~\2 l,oJ.d:i.ng, 

wlr;:, h. ;tat:ed: i;c fe 1 ho:111ct ~o f.ollow !'._i,:0..£~~• especially 

si· cc it ·,; so :r.cccrt, and t'"'. "acts b<'.'fore t.~e court are 

in ir- cc. ;-Li. -c;hable. 0 ·• adherence to the lau of the circuit 

;,s th•-:; C'S tablis'icd is not to be consicered c:s an approval 

of ·':'1e rroce<lt1-.:,... 'followed by the Attorney General and his 

stctff. r.nd quote , 

t·IH:h ·err. rd to the gen"r-1 delegation of authority 

se:ction , 2<3 u:,c section 510, I would submit th-'lt , as stated in 

our brief, normal rules of statutory construction reject the 
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applicability of that general delegation of authority section; 

2516 is narrow, specific, and limi tea in ten.is. 

Moreover, 28 USC section 510 was in existence 

prior to the enactment of Title III. 

The Fifth Circuit, in Robinson, I submit, properly 

concluded that 2516 ( 1) was intended to act as a limit upon 

section 510. 

Concerninq the- x--mcfy, t11c statute i<:,elf, in 

section~ 2515 and 25' 0 (10) (al (i) and (ii), randatcs the 

remecy. J\nrl it shonld •>~ r t-ed that: the viola.:~on here is 

of consi :a'.>Je <lire~ • io1 • This is not c1n isoL:ite<l ..,;ase, 

not an in~idcntal -;lip-up. 

FroJTI t'1c t.') ·t- of c-as s where th- violation~ here 

in question have L~cn fr cJ, it clearly ·pp ~rs that fo~ 

a •·ub~tantial p,r·oa of ti di~r•qarcl of the statutory 

l<li"<t <ls of "'itlc II ir, '1 , n of autlor<zation ._ni 

i~ .1tif' c ti.,,1 wurc> contir t.inq and con-itantly rccurrirg 

,, r 

r lll'C \t 

ta r 1 !l(J t ,, y t, 
on ,cc l "" t. 

th th 1 

'i)y l, 

Lice. 

' e, t'> C •po C <.'l app'irablc the 

•ric-~n l 1 Ir s ti tutc, as footnoted 

tJ: c,xc::. 1 o ..., r l cJet' ir,c· 

it 9"' c 1t nvo::." d . • 1ti 1 · y 

1il n t h fo~c>, w ,..,it th t the 

st •ut"? i tsclr. mane 'It.' th" rcmc, ·y, and that e are not here 



dealing with the judicially framed exclusionar.y rule, even 

looking at the test espoused by the government , it must he 

recognized that the course of conduct engaged in by the 

Department of Justice thwarted the clea1c requirements of 

Title III; and the purpose of the sections in question and 

the violation of them, as I noted before, was recurring . 
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Md if quantum of i!:lpropriety is to be the applicable 

standard in this case, then I submit that suppression must 

necessarily follow, 

QUESTIOU: You rel.1 on 2518(10) (a) (i) or (ii) or, 

I g1iess the answer in, you rely on both? 

,''l., S!IOUSE: I uould rely on J,otl , Your Ho·1or. 

In f;ict, , uc'ge 'iol.Jelo f:, I belie,, , spo'.<e in t€'rtns of (ii) 

in the 

QUl:STIO I: On (ii), and the District Court in 

terms o: i); j sr' 1:hat it-:> Or am I thinking of another 

case? 

!!R, SIIOUSE: The District Court in this case and 

the E.~ u,~le ccisc.. terned it -- yes, Your Honor, that is 

correct. 

QUESTION: Yes . 

rm, SIIOUSE: l\ctually turneJ on the 2518 •,iolation. 

Th· Cou t of Jl_ppe :1ln fo·· the Fat.rt!> r ircui t decided the case 

oa the l ~sis of the 2516 violab on. 

QUESTIOll: Yes. 
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MR. SIIOUSE: He submit that , actually what the 

governrn0nt here proposes is that this honorable Court ignore 

t.~e plain language of the statute; the govcrnr.1ent, r·orcover, 

seems to fail to acknoNledge the enor.ru.ty of the violation 

involved, and turns its argunent or its approach on a 

proposition that the violations in question are not central 

to F'ourtl rnendMent values an<l that the s.:i.nction sJ1ould be 

soncthinq less t'1an suppression. 

I :,,ul, 1it tl1at neither the pl<1in l,n ,uaqe o the 

statute, nor lcgisl,tive history, nor ju<ljdal inter?· tation 

would support tllis conto~tion . 

rr:1is hono:cab" Co•1rt ~n er~er peke in te of 

pr~tectivc pr<'~ ,,u1 s i '"hr rca of r, v' ,cl o1 ,,ing, hich 

of " would e wi • 

t:h .,ro'· cti 'ln o i h t. '"' rth 1' , nclr ent rirs 1 u;. 

ri lt 0 

" rt o 

~,., or"b 

li _;_t d 

dr pin 

0 

'lV. 0 

t1a we a~ here <lea inq witl1 th 

pr·v / • 

n ted jn ,,C"Ot.t, 'li tle III represc!' t'i the 

Coner ';S to E't tl e concern E by this 

Court i l r .. r and 1:atz 2nd to structure a - -
f'; tc,f' of 11i re l"'l"' oil la C 'ld electronic caves-

,i thin the fr wo1·k of th(' F'ourt:1 Nnendncnt and 

r raid l'atz. 

J T<"·"1: h t' ! ready bee!' done, hasn' t it? 

the 

I, r 't +-le Tlcpart'1Cnt of Justice alriady done that? 
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1-lR. SMOUSE: They have changed and apparently 

corrected their procedures . 

OUESTIOU: tie don ' t have to do that for them, do 

we? 

UR. SIIOUSE: !lo, !Ir . Justice. 

OUES'l'IOtl: l\nd nothing in Berger or Kat~, that I 

cm re1 ,ber -- you tell me if I'm wrong -·-· said that in a 

federal c.ase the A<:torncy General or some speci 3lly 

desiqnatcd l\ssistant l\ttorr,cy G<' eral had to approve it. 

rm.. S!.OUSE: ~hat is correct, llr. Justice 

Stc11art. There is r.o such language in Derw•r ~nd ~-

QUES'I'IO!l: l\n<l yoa don't suggest ;hat anything in 

the Conqtitution requires 

rm. S,IOUSE: ! do not. 

QUJSTIOl: -·· that i.t has st•ch a requirement, do 

yo -

l 1. SM U.' I clt"J not. ~-_qcr, i\S tlte Court well 

Jme, , , •;poke in t i: of prot •ct· \"C pr )Cedureq. Your l!onor, 

I be]ie , in I<.itz, spo' e ir err., of appropriate -:afeguards. 

Congress, ~o, nizan of this, expre•·scd concern by 

t'1·s Cc• t for t~e ne~d to eml>rncn protective procedures 

fr~ cd in Title III, in an effort to meet ti1ose concerns and 

to roclet congre,;• ional cone rn ever a J.imi ted approach in 

this ar'"a. 

l\qain, if I may l•orrow from the language o:' Judge 
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Sobeloff, rejecting the government contention that suppression 

would be inappropriate, he stated, and I quote: This is a 

beautiful example of the bootstrap technique -- a characteriza-

tion with which Judqe Duniway in the Ninth Circuit readily 

agrees. 

lie goes on to say : First the government minimizes 

the viola~ion of the various statutory provisions, 

ch~r;i.c~nrizinq them as technical defects, and then, in 

typical hootstr~p fas1-iic- , postulate. that for 11ir,or 

violntion.; tl113re -;hould be> o r,anction. The d .cc in this 

ca~?, h vor, go to t'll' very hcert oz Tj tle - t [ . 

The S""'nate Grt, <l 'inq with scc~ion 2515, 

provic>s that tl>is io1 nust be read in lig'lt of 251"(10) 

( a) • liq in, the r; .. lbi" d opinion, uher 1 .. r. Ji..:; tice Drennan 

wrote f0r thi, C'ou I is nstructive in notir,q tl,at: 

"In •d, t £ C C'rr ion 1 findi qs rticul t C" rly the 

•n t ') utili7 t ,ti J roh; bi '"ion of 2515 to 

fo le lin,1tat;.· n .:,"d by Title III ur, "wir<'tnppinc-

l tro C r '• " 

h t, in 'O ~rts, rr ' tile 

t' l 0 t ix t" dy of r ~ion 

by n i t t ,; 15 "18(10 ( ) It 'y C r n 

tl1 I r .. int p d 

C i r lV n e 

i ol I I sub I i P a in p rs ective 
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by this additional cogent statement by Chief Judge Bazelon, 

in the case of In re Evans, wherein he said: "Pirst, 2515 

describes in the nost sweeping possible terms a prohibition 

against the use of evidence tainted by an unlawful wiretap. 

But the section gives no indication of a specific remedy. 

Viewed as a whole, hm-1ever, the Omnibus Crime Control Act 

does provide such a remedy -- the motion to suppress 

authorized by 2518 (10) (a)." 

The "no need to deter" argument rejected in 

. .. 

~-~' which is here aqain advanced by the governuent, is 

disposed of in the !l]~:~7,_~s!;!. case in the following fashion. 

Th~ qovernment. clcii i"'l tlwt no ,·e~l deter:-:<'nt effect 

uoul,l ; :;ult "rr,n suJnH?E",ion; ho>1evcr, we are not dealing 

wi ti- th cm.u:t-f sh· ,,1cd ex~: 1.::iionary rule, 1,hat we have here 

is - sep .,t.Ec statuto1 • qu' remcnt wl'>ic:h this Court has no 

a~thority to ignore . 

Judge Dccke4 enuncia'·ed the potential problem in 

the Hardncci ca,;e, when h~ stated: "the necessity for strict .,._ .. _____ .. _,,. 

cm pliance with the s tatu'cr> in 1•1iretap situation stems just 

c1s mucl' ·From the pre><:eck,nt-setting example of condoning laxity 

wh'.ch cold lc--;id to further laxity in years to come." 

l\s for the 2518 poin·:·, I will defer to Mr. Hewitt, 

Hr o wilJ. argue the Ch-1.v z ca?e, However, I would note that 

in '.:.his a1:<?n the Congress intendetl, if indeed it be a m<1tter 

of form, that form be treated as importantly as substance. 



The ir,plerientation of this awesome authority, I 

submit, was to be treated in accordance with the statutory 

mandate. 

In our bri~f, reference is made to a course of 

conduct here engaged in by t1,e Department of Justice as 

75 

amounti ,<J to a sc,'lerne of gover.imcntal trickery. On reflection, 

I sul>rni · ind con~ess ':hat this was tco harsh a term; to the 

extent that was to.:, harsh a j dgment, I apologize. 

Out if uc of so dr'1rnatic a term 5.s inappropriate, 

I 11ould 1.ilirlit th.::.t w'1at we have here is a c1Jurse of 

Jovernm ntal inattention, indeed, what I suJ.,mi t does rurount 

to q1Jv~ mental wil ·,11ness and governmentul sloppiness of a 

q1.u , i ty 1m.mtin<" up tr, gross r, i ·handling in a particularly 

sen · ti., i ar" , the .ip ronri t" rc:nedf for 1 ,1ich must 

wi t r 

· 1y l>e q r-,re:;sion of , 1 c>vid('r,cc ol.Jtained from the 

· 1 s 'ld ca,<' sim:' l r sit\1 tc,d. 

Th n:. you. 

rt i. c. II F u J< "'Irt: l Rli,... Thank you, llr. ~mouse . 

DPJ\L Mc:'UID:NT OF J1>JIES F. JIEIHTT, .SQ. , 

011 ;1 1\LF O ' ru:.,PONDB'lT CIIJ\VI::Z 

"Tl. I Cl "'f: !Ir. C' i£ f' Ju, ticc, ar may it please 

t..'1 C"o rt: 

I ilc ic i n•J 1, C't v z invol vc both typ"s of 

ir tr crn t~ Sol Li,denbaurn approved tap, and the John 
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Mitchell approved tap -- since this Court granted the 

government petition for certiorari limited the issue of the 

tap purportedly approved by the Attorney ~,eneral , and the 

Chavez decision was based -- the decision as to that tap --

solely upon the application of 2518, I ' ll try and limit my 

remarks to that aspect of this total problem. But there 

nay be some ovarlapping, of necessity. 

I uould subl"i t to the Court tr at this issue is 

important for two reasons. 

First, it i!"volves a very important question of 

congres,:;ional intent in the enac'cment of this lcgislntion 

that affects a very sensitive :irea in this ir.odern electronic 

age. 

And secondly, the important issue. is whether or not 

there har, been compliance by the Justice Department with this 

mandate of Con~ress, whicll surrounds virtually this authoriza-

tio1 to "lnga(Je in these duthori:zcd uir..:-taps . 

It's obvious , I think, from t.lle lcgi;;lative history 

ancl certainly fror.1 the decision of the l1inth Circuit, that the 

ir>stil·t•H onal decision uas of some concern to Congress. 

•,r . Justice l!arshall asked the question of how often 

do t.t.es~ i,1s ·t;i tution<' l dl'cisions happen I and I think it• s 

fair to say that they happen often enough, over the history 

of our Justice Dep.:1rtment, .:hat Congress was concerned about 

it, and wanted to make sure that these wiretap applications 
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would not be the subject of institutional decisions, they 

would not be rul>berstamped, and they would not be handled 

by subordinate meml>ers of the Justice nepartment, no matter 

how knowledgeable nor how responsible they miqht be in the 

performance of their duties. 

It is for that reason that the legislative history 

is clear that Congress wanted a responsible high-rankinq 

Department official to make these decisions. And recognizing 

that the l\ttorney General could not conceivably review and 

l:lake these il"'port nt ,1ccisions in every case, he was 

cmpo,cred to ck'liJ,1 c.' 'l.n Ms'.1i"tant l\ttorncy Gener~J, a 

specific , ly id n+: fi·'>lc- officer within t: C' r a·ctment, to 

a.-.t on ;.-. appl · c ti , .:cl"d rr. k tr,csc- d ci ior, on his 

rro~, the rp c of this is onviou.; ly to fix 

re ~011,;ib .i.;,.y on ,is ic '"ifi"ll•l'l person, so that in 

1 .. er y~ ·s, or i. 1-:,uld a wir<>t:m l•ecome 'l qro,;r, alms of 

disc~ tio~, .:.!-u· of p~-:,-e Jtor discreticn, that Conqre-s 

a'"I .. h I uh lie and t 1c c ur•:s could put tl1c-ir 4:inger on that 

1 •l<' iP vidl•'ll an point t~e finger o rc'lponsibility 

+-o i • 

'1 for th 'lt 

i +u , t Ix> ; < Pti fi<>d with 

p~ t l r't not only• + nplication 1~ in c court 

or r it ••~, t th c idc-r tiZic-c' in t e r ports that the 
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District Judge must make wi t;1in ten days after tr.e completion 

of the wiretap; that he be iclentified by the 7\dninistrative 

Office of the Courts in the r,nnual Report of t;1e Director, 

and the Annual Report of the Judicial Conference. So that 

this part.icular individual must be ider.i:ified throug11cut the 

entire reporting scheme as the person who is responsi1>le for 

the wiretap which bears his name. 

And of course the way to get this information is 

to have him set forth, ui th accurate particularity, in the 

application and the order. 

Non, the statutory 

QUESTION: l!r. Hewitt, let ~e ,~)< JOU just a 

t<?chnical question: t!ho c1o you rr.-pr .sent h~~c? 

zrn. n~l'I' : I i:-cpi:c~ent the resp,.,ndent., n Chavez, 

Your 1101 c, 

()UESTIO.,: 'ksponc:c::nt , plur,l? 

MR. IIEllITT: W,]l, r•~ appointed to represent the 

responde,,t lpodaca, hut I' ri apr ~"ring on behalf of the other 

respondents also. 

QUES'l'ION: Even though your brief is restricted to 

George l\podaca? 

:m. IIEPI':'T: That's correct, Your Honor. Ile's the 

only one r was ap ointcd by the District Court t9 represent. 

Ql' 'STIOU: nut you are posi tioni "lg yourself as 

representing all of them h•'rc? 
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rm. JJEiHTT: Yes , Your Honor. l\nd I believe 

there's correspondence in the file fron some of the other 

counsel to that effect. 

The statute sets forth , in essence , a broader 

set of requirements than customarily are found in search 

warrants . It s&ts forth that there raust b~ a finding of 

need fer t·,e wirntap, tt,erc must i.le a findin,. of probable 

ca1.•s<', .:-nc there rust be this iT'!port.:nt pro~ecutor decision 

by this responsible officer. 

Now, i:.he .. re fac that the district judge need not 

puSs upo 1 the r,ropricty of the p•:os~ci.:.tor ·ecision of the 

respons;blc officer doesn ' t make it any less than the 

i"I ortant pro ff oJ: this prot<'ctive ckvice that Conqrcss set 

u 1ith n th' t ~utory '1 cl' C In" • ":he court docs haVE' to find 

u recd for 1:h \ r - p, " ld t ct o .. her l':!thOds ar u1l"kely 

i::C ; .. ' <.I , t finc1 prcbmlc cau .. e; l .it the 

1 t, • I e r .._etiop in t'lc pc~ r<, 

pt t to , m t C '"..hat a prc.,.1 r Pl'"''i~Cl r doter-

l t- at th I i C of C' that u tif i 'l 

1ro in r ; n n ad , a d find that it hru' beC'r, 

r e .. r<" ib, 0 f'c r a, naraed in the vtute , 

1\:1' 0. t , ; r tr • court, w rr misled in this 

p ·ti- C' 

tic, • , c,rn e'lt , o rn't s 01"' t.., f cl w t that' 

n F rtical,rl/ 0 'T.lort nt f ~tor --
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QUESTION: Is it essential to your case, 1-lr. 

Hewitt, that the court was in fact misled? 

MR. HEWITT: No . No, 1 don ' t believe so , Your 

Honor, because ·the statute ,-,asn't complied with if the wrong 

person were placed in it, 

QUESTION: That's the end of it, isn't i t, whether 

the court was affected by that or wh, ther it was not affected, 

from your case that ' s irrelevant? 

IIR, IIP.l1ITT: It isn ' t necessary , bur. it certainly 

rn::.kes th? violation r-ertainly more ··-

QUESTION: Of course , But even if --

liR. H"'l!IT ": No , even if --

QUESTJ.O 1 : -·· you stopped before, you ' ve got to 

what the judgl' believ12d or 11hat he trought he l·'as aci:ing on, 

or ·.-,hat he relied on; yon thin', you ' d have your case in the 

SZJ"e ,0 ~Ure you l1 avr! i'i: new? 

rm. I F~ · l '): , Y. s. l'e wou1,1 , Your Honor. 

And a'l a r~sult --

(lUBS'l'IOI': J.f your order sai<l that it was done by 

~·1.i.71 11i1Fon ancl as .- mai::ter of fact it hac !.,een done by John 

?Ii tchc 11" 

rm. HE\iIT'1': It uould be bad , Your ,loner. 

Because that idcnti:Ci s t..'.1e urong person. 

/hen, in later year,;, someone ·dshes to put th-., 

finger of responsibility for the Chavez wiret:,m , they would 
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go to the records of the ~ourt, the records of the Administra-

tive Office, and l'lilson would be the party responsible. 

QUI:STION: And they would do what to Wilson? 

liR. llt:WITT: They might say: Wilson, how dare you 

authori~e this improper wiretap. 

Mr. Hilson would say: I didn't sign that letter, 

it was signed by one of my subordinates . 

This is exactly what Congress wan~ed to prevent. 

QUESTI0!1: tlo, no, that's not what I said. 

I said , where the letter i~ signed by l·lilson and it says that 

"I have approved this", wh<:?.1, as a m.-tter o::: "ac··, he had 

not appi:vved it but John lli tche 11, hiJ bo~r,, had approved it. 

HP. IILIIIT'l: """1is i; the position i.n the C'.hav~z ca c, 

Yot,:: !lo c 'lh, t' , ~at+-y uc"l \:.'le status of t-he facts. 

"UT --; Ol : A d tJ- 's wron:r; for wh :; ro....son? 

per on 0 C 1 ,, ) 01. the wi r..i .ep. 

I: •en tllo.iqh the c;ubordinate signed j, t, 

the bos· dcci cd it. 

rm. Ir IT"': Yes, Yo•1r :ronor. It murt identify 

he- pro r r-' 

i 

int 

th [ i 

Antl th c~on for this ~s so thdt this accurate 

. qh t ay, be dir::- ' 1atnd to the 

rtie , r c"I 

ic- ... , k tic terni 1 tion. 



Because of this false letter, because of this 

l etter bearinq someone else ' s signat~re , purporting to be 
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Will Wilson , and purporting to state in the body of the letter 

that Wi lson reviewed this file, that he carefully looked at 

it , that he determined that this is the kind of case that 

requires u wiretap , that "I found probcllle cause; I found that 

other means -- I apply my experience and my position as 

Assistant Attorney General and I make this imnortant decision." 

He represents this in the letter• that wasn ' t 

even signed by him; as a result of that a £alse application 

is me.de t.o the District Cour• . The c1etermination the District 

Judqe m.-.kes to ordc,:.. ·::he wiretap, to autl o,: i ze it, is based 

upon n .. <ilsc repr c;cntat · Fnlse in fo:r.natio,i is incoi-porated 

i•1to the cour·c orde;:, ~• · .;:h the j"l.•,'ge .i n- and .:.s filed; 

it cnu:- ~, -:·he Dis trir:,t Judar ~o make a falr-c reporc to the 

l\ci · 11 ·. ·+.r, · ve Offi • ·1 a ii~.•,on had ~uthor: zed this tap; 

the Ad ini --·dti.v- Office to make a false report in 

its 'nnu,11 nepor-i:, wh_;_ch i:c stibjcct to public scrutiny . 

The ent: re schene is false because this letter is 

not t:cu 0
• ''lill · i lso'1 was not dcisignated to authorize the 

tap, nor did he ever see the file. 

QUES!l'l'.ON: If an application were presented to a 

District ,Tu",•e , llr . Ile•-Titt, which recited the correct facts , 

that is f:hal: thi.s -- in detail -- that this application was 

signed bx Mr. Sol L.i.ndenbaum on be,1alf of -- no. That l1r , 
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Sol Lindenbaum, acting for the Attorney General, authorized 

!tr, Hill Wilson to rnake this application . 

MR, llEl'IITT: I don't think that would --

QUESTION: You think that would not comply with 

the statute? 

HR , IIEWIT'l': I don 't think so, Your Ilonor . 

QUESTION: lmd tJ,e •iistrict Judge ..,igh look a:: the 

statute nrd say either, You c n't do this with !Ir, Linccnbaun, 

wlocver l"<lY be; say,; t'1e District Judge out in California. 

,q '.. !"; ,UITffll: Yez . 

Ql'l:STIOll: l'o r, on the other hand, if it correctly 

r@cited' tliis application w-is ant-horized l.:,y t: e Attorney 
. 

r,enc -,,;i_l of tl c Uni tr J States, l.>y hi t' siqnation o" I r. Iii l l 

· 1qo" would ·0u th.int i-,. p•!'ti:irt Julge would !:>er ',;led 

.in C, ' 'ly? 

\, llu J."'T: I_. l 

Ql :i:_ • < I: Or c J not t.l'e ~reater uehority of 

t ll e , n low h 1.--.('"' t::' r aut'1 ,..; ty of , ny 

]\< i t< 1\ ,orn Ce ra1? 

II ' TT: o. 1\ r this rcasor,,, Your Honor: 

r 'l +-h• ca. ,,t n 'ti chc-11 s y tha. he ever 

th l , th n V r ,a . t, or h<i c,j_,l ll'C•te t.J,an 

'>Ti ·t. ~11 t-Jil J 1 s y , "I l \, 11r ul 'i.y re" icw ti 

t..1 f le• t av ry C. C + i') ; I . thi 

f. ke "ha fi ding; t ti f. l , • 
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If fir. flitchell signed this letter saying, "I 

personally , as Attorney General, have reviewed this file and 

made these determinations", then I think the District Judge 

must rely upon those determinations. 

But here the District Judge, rightfully and 

justif::.ably believed that these decisions were made by Will 

Hilson, the Assistant Attorney General, who says he reviewed 

the file and made these important decisions . 

And this is simply -- I urge Your Honors, it isn't 

simply the finding of proba0lo cat se and need, I tl,i1;k the 

prosecu'.:.o,: decision as to w•1e';l1er or not this is the type of 

case th3t justii:ie a\ ·.r-2tap is a very irnpcrtant one, and 

I think the legis).ative scheme shows tha':: th2ra was not to be 

a rubber star,1p, a bJ · k 0 t 1l•~thority to tap any t:elephone; 

only tl10·,e phones that the At':orney General or a responsible 

desiqn~•·· J assistnnt finds to justi"y U1is in':rusion may be 

used, 

That's one of. the import~nt decisions that the 

n~ tric·:: Judge 1,as miclcd on, T chjnk, as to who might have 

mac':! tha': <lecision. 

llcw, the gove,:-nr.:ent ta!:es the position tJ,'11: that's 

'1Ot a par':icula:..:ly inport nt f .cet to the statutox:,· scheme, 

and I wo1:.~.,J r:tilimi t to Your Ho1 O1:s that it is very import.mt, 

That: iv,· ir:ipor.ci).nt in the scr,;o that from i:he Congressional 

Record on August 11th, l9G9 , Chairman McClellan summarized 
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the fir~t year of opcrati.on ur,dc>r the Or:1nibus Crir,:e bill, and 

he stated that apparently -- and I call t~e Court's attention 

to page 23240, Chairman llcClellan sa.ys: l1pparertly th!? 

prosecutor screening proc~ss is in fact having a healthy 

effect on the nmnber of orders applied for and thus rrantcd. 

Indeed, it appears that a Majority of t~e 167 ,pplic~tions 

that were approved for submission to the 'le~• York Coi.rt!"' ,c,.c 

not approved in trei~ ori<'it~' form. 

I • state<- ,1-;o• uoul~ r, .,..., t t't ,t t. ' l'l 1 ic 11· 

tio1 -;h 'I r C T 0'" ,c, l f't n t; • 1r lj· uc,1- t was 

+-,n.: ll l ... prr,- I, 
, 

' n ir 'IL " A 

pr.OC('"'. >Uld t 'l ' ·c t • J t: th deci~ion 

to l! u OU ">.ecec' cl y C ref•il law 

,f ,r C , l ) ,. • ,. par tly tr1s l'racti= 

t I , r~c ", m i:ity 0 ' 'I 

J'n r -> ,cut or J 'l 1101!' tltc 

' I' tic l t I rt he-a i. ly "' 1011 l 1.1lw, yn 

• r d CV t± pol' t3..o s in 1. q't t of 
, I .. I J V b ib l, • ,'er old p ac-tice 

-, l • I e, o, that our 

0 , i-; l '<Y l takL a tho 

t ll r, a nr, C 0 

• '1 r t1 td 

n tr ct 

t , C t V r-
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emphasized, 

QUESTION: Have you cited that in your brief, Mr. 

Hewitt? 

MR. HEWITT: No, I haven 't Your Honor. I found it 

just the other day, 

QUESTION: Could you make that available? 

l!R. IIEWITT: Yes , I will , Your Honor. I'll file it 

as a supplement to the brief. 

Chairman McClellan goes on: I realize , too , that 

we're dealing with the new reporting system as well as new 

legislation, and I do not want to be overly critical , I do• 

h01•• · i::, •1ant to adrnonis11 cvely law enforcen . .2n:: officer, 

p:n ecllcor and jut1,;e involvec' in this area that the only way 

th:'.s legi Qlation will be c ffecti ve in combat·.:ing crime is 

!..-y :.;tri.,.. adherence tc :.1<' stanc!'lr.ds it cont;,:Lns . 

And he fur.:hcr st;ited later that: My purpose in 

n;:i1dng , c;e rcnarks has bc'en co help assure that this 

leg·slat.·.on will. he · n -ract followed to the strictest letter 

of the Jal•, hoth bringing criminals to book and protecting 

ci t:izen<'i I pri v2cy·. That .i.s the only way in 1-1hich it can be 

utili::::eJ <1s an efficient tool in reducing crime. 

lie states, as I've indicated: My only concern at 

thr. reo~ent is th&t the prosecutors and the courts that have 

the rcspon,3iui li ty under the star.ute 11ill not become careleaa, 

but 1-1ill remain finn in ·tl<eil· determination to see that the 
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statute is strictly follo11ed , If the statute is strictly 

folloued, it is certainly not to be expected that any 

unnccessar.y invasion of p~ivacy will result . 

I think this is the un<lcrcuri:cnt that underlies 

this legislation, is that there are these strict requirements. 

Those im: i:tant decision<.: by prosecuting officers are an 

integral art of the schene to ~0.t in motion a ra~1er unique, 

modern ,., of invasi.on of a citizen's privacy . 

So I wi 11 say, Your llo101·s, that if the c1ecision 

of the p .. osecutor in th1;; c.:isC', ci tll'-'r the l,ttorney <',Emeral 

or th ,v sis•·- t ttorney General, i, important, then the 

i for on co <.erni g who m<'~e t:P '\t decision is of cqu,11 

cruc 1 iport, c 

e llin Circ it, in the decision in Ch ,-z, 

re , ol l)" upo C 2518, 1hic is th deficiency oi: 

,.he ord eff ct 'fin ,., that ri or er thnt mi!> i ntifies 

tJ- r r,., off C r i ~- n o d r 1-iat '>Uld lcnvo 

th 'ltio >' ~. a u r r · i: woul l be def otive 

on f • 

ill s ·' to 0 lonors that if the decision 

0 l J. cu n V is ffir •d' o" course that 

will t of Gi ""> dano .. t.er • 'l \I 11; since, 

no th n<:' wh t.}, • inc. Jll>UUl'l or was not 

aut- or d, i , th ti 'l c·rru1t held in Chavez, the 

or, l 't elf is t " ll'ld 1 r by vi tiatinq the entire 
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validity of the ~,iretap, then both Chavez and Giordano would 

fall accordingly. And that would be our particular position 

with respect to the second prong of the Chavez prong of the 

argument . 

QUESTION: Were there pen registers involved in 

your case? 

r•R. IIE!•:ITT: Yes, Your Honor. 

Ql.'ESTION: And, as I understand, all that they 

reveal is thw numbers called from a particular phone? 

MR. HEWITT: Y.e:;, vc,_.r Honor. I think pen registers 

have bee1 held not to be a --

QUESTION: Ano not covered by the si-"tute. 

'·IR. EF.NITT: That's ~orrcct. 

QlJES1ION: They are, on the oth_r hmd , that you 

need ··- they' r" covered bl' the Constitution in the Fourth 

Arn ·-1&;-eat, ar~ !:hey rot? 

rm . nr:,1::'l'T: Yes, Your Honor. 

I tl-,in} t.'1e stat, tory sche1•~ for pen r.cgiste.:-s is 

a<1cquate;in this p;,rticulcir case they ,.•ere not -- they were 

not 1:he $ubject of th0 mob on t 1 ey ~•ere the sul:>~".!ct of 

t.1-ie motio 1 to snppresn in the District Court, but were not 

before -clv, Court of J\pp ,,ls necessarily, as an issu::i before 

the Cou:c·c of. Appeals, 

The decision in Chavez parallels the District Court 

decision in Giordano, under the name Focar.i~, where the 
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District Judge in Giordano took the position that the orders 

itself we:i:e invalid and therefore the tap was vitiated. 

This reasoning was adopted in Chavez, which was 

considerco with the Kinq case, which applied the same -
reasoning as is before the Court in Giordano, in these pair 

of cases. 

QUESTION: I don't recall now, Mr. Ilewitt, too 

clearly. Did Judge D'.m · way for the llinth Circuit rely on 

both (i) and (ij) of section (10)? 

QUE"TIOII: I C re . cd on t' cc,ml1i atio o O 
--

'· a littlEJ 'kc --

QUL riot : 2515 r,d --

rr r,. • ,:i. 

() • 

I I'IT: • 1\ d --
0 : < 'ing now out t ... • ub ivisionL 

0 ( i) . ( ~> nd (. l..) , ch C "liC" tion was unlawfully 

in C , • C 0 f j ro+- tr, C ri trict 

u e's n l ns i t.; that ir:, he put mpl is 

0 n r ( , a t r. • 

• II TT: y • 

5T ~: w t \ 0 I id Ju 'JO Dunumy 

h ~· 0 •a? 

I "'.l. I J clqe uni y " 
i ,.0 d o b th --
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QUESTION: It says unlawful . 

rm. HEl'IITT: -- both unlawfully intercepted and 

perhaps invalid on its face . 

QUESTION : In (i) and {ii) . 

MR. HEWITT: In (i) and (ii). 

QUESTION: Yes . 

MR. HEWITT: I would disagree with my co-counsel, 

or associate , Mr. Smouse, to one extent. I think perhaps if 

the Court were to rind that the statu·'::e was not broad enough 

to cover this, certainly there 1-muld be an inherent power 

on the part of this Court to remedy this by fashioning a 

supervisory rule. I think even though th_ re's no 

constitutionnl point involved, I would see no prohibition on 

this Cou:cc in excluding this evidence on the basis that there 

must he omc sanction "or failure to comply with the strict 

s tatutorv requirements. 

QUESTIOH: m,11, assutr.ing, hypothetically, that 

2518 (10) (;1) (i), (ii) and (iii) did not by irnplicatio11 cover 

this, c.~rtainly section 2515 is explicit, is it not? 

IIR. HEWITT: Yes. It is, Your lion or. 

And I wo\lld point out that the legislative history 

inr'.i.c ces that it was the intent that 2510(10) pretty much set 

forth those grounc"s upon which treditional search-and-seizure 

ccnc~ )t, ;,ave lc-:d to the st•ppression of evidence. And here, 

in a situation like thiB, a search warrant affidavit, that had 



these sane defects, the misidentification of the affiant, 

certainly if the Court has the inherent power to suppress 

that, the same rationale should apply to the orders in the 

applications in this particular case. 
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QUESTION: 

l'R• IIEHI?T: 

Has what? If the Court has the power --? 

l\ search warrant affidavit that 

misident·fi~s the uffiant, 

UESTION: Unh-hunh; 

R. HEIIITT: '1.'l (' Cc..<; cited in our brief. 

Qt.,;c•r ON: I ell, lu': you're suqgestinq that so .. kind 

of a l!cN~~-, llory 

R • ll'lHITT: Yes, Your I onor, sor,e ty >e of 

su ervis ry rule ~1at would civc romc nction for not 

'lUESTI N: 

t ~t ~ute? 

E • if we find this isn't cover d hy 

th t 

C' 0 

th UJ'.' 

Ju 

C' 

be 0 

II. TT: Y 

t;!-,ir, ti 1te covers it, but I'll' not sure 

ill cruci l to 11 th Iii nth C'i rct i 's 

• rc,rc r lt that - r ar; to the rationale for 

n, • ut t n I think it's nplicit in 

0 ;n· on t ' .. t typ~ 0F cond ct is in 

th i i,, ry I and C' tiny in 

,it th nry l nd ther 

anctio or i ti ., . 
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QUESTION: Do you think a case is stronger or weaker 

on respect to a judge-made exclusionary rule in a situation 

like this , where Congress has laid down statutory qualifica-

tions and then itself provided the circumstances under which 

there should be suppression; or in a case like McN~ where 

simply Congress has enacted a statutory prohibition and has 

said nothing about suppression? Are the judges freer in one 

case than the other? 

MR. HP.IIITT: I th.ink the judges ,,onld be freer 

in this C~SE , be c~ t' l"''l could internr:!t -the statute 

unlawful -~' interc~pl;ec' in a broad fashion to include those 

sane trarU. tional defc.cts tha'.:. the Court 11ouJ d consider 

defectiv, ~- con.:si~,, .... control~.incr in a typical search and 

seizure . 

Qt.JI:5'TIO!!: 11, J.l, t:vm it really wouldn't be any 

of our r•,pervi~orv po er, it 10uld just be a statuto_y 

inLeror :~tion, uouldn' L i ·? 

,.,, , II ITT: Y.es, Your Hone. r, 

Thank vour Honor, 

;•~. cm:r:F JUSTICE BURGER: Thank you, gentlemen. 

'Jhc case ig submitted. 

[Whe:r.eupon, ut l:57 o'clock, p.m, , the case in U1e 

ab , --e:ntii..led n•, ::ters ~a"' submitted,) 
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