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office on the return date, he discovered that the accountan'i:. 

had already turned the recoLda over to rne ac rcetitioner's 

attorney. 

The Gov,rnm•.nt th._ in~ti'..ub,d , P.tcc ,cd:".ng to 

judic:i.!lli.y ~nforce che i:w •.. ne UD "e:c 7 02 (u) ,.rd 7'."04 (b) o 

tb2 ..:ntc"."nil.1 ,.., --1,cn,• · Cr d , • l'!l ·. 0 ac.: · 0·1 a .1 i.n c,rcL 

of the Dist ic-t co•_t for 1-h 

affirm:::d by th . F·ourt. c · r.;. ·:it ,' .. r c, . -

Th-! ccn .. ra.1. questi.cn t•~ ,.,cl·' , thi 

~rhet:her or not the or•.vi lc.g, £ ,..9 • in ·t s . . -.:nc-rirn:.i.. ~t::.o .. ,.ntl 

unreasonable search ann seizure preven-t: the Gov~rnmont f:i:·om 

seizing poti tioner '£ porsonul bc,oko ard r, ,.o:.cd:: whenever they 

are out of her actual phyoicnl po~s~ssic,n. By wuy of 

background, .i: think the Governmant has ilever denied that the 

records in the h· r.ds of the ,.cc-,1mtuit I e:cc tne propert•, oi 

p.;1tit:i.oner. in -~'1<..t, ;;.n t .eir b:>'.'.ie: t.o tt .'l Fo rth <.: ,:~uit 

Court of A·•1ocal-, --iv, con~ .decl ·J-,ac he -- .::c ·dw in question, 

hao they "'t~'•"l ir, t'l t _n· " 

protectc.:l by the ,r·.v:. "e:y_. 

Tnnn, the qu •• t.ion 

records c-:-e ... tc1 .nd 01n-.'.d 

privi '.eg d ctatus wh n t:, , 
posaession. 

p ·t· le . ::, ~n 

l:: ,cc. "t PJ: thP 

t• •i:io • :, c, lo: . . the· r 

· ut of uer .c. unl phys.i .::al 

Q Mr. Rocovich, doc, th( rc .. ord ~ho~ whether 



theoe reco~ :tc 10;:e o" a nature that th 

them ov .r t.o ,10r .. ccountant, -'•Y, fm: 

nnd then _,.,t t.1c-m ba ·k o , h t., r , <. 

weru mor ? .;ir leLt. 1 l l'I 1 ' . r '"h 

e.nt.' 

:if,. Roco-.-Ic.1 ., br l. 

that the "G .. oI-'ls. , 1 · e _n ~~~i'II< r , 

years fro 1 '55 on fo:,: ':',c I u . , ·::n: :, 

6 

.:axpay<.'r would +e•1x.&1 

.C I 6 y· ~<. r:h YE 

o·: h~ne, t.e; 

,t..X.j' ,, I l'lr - lull 

i 

n ! ' 

~n a m~tt'er of fact, &ome rec~ s r- t 

home records were &t '·he nccoJ.ntant' s officc-, r. 

delivered the balcnce of ~he r~co~dc to th? a=~oun~, nt fo. 

the purpose of fllcilitatir9 a civi.1 invest;-::ati.on. I <lo not 

think the~e is any evidence ~o the ~:~ec~ that the - cord< 

were owneri by the acccunt Lt. £"I '€act tht ., ti.ti 1u":t has 

a:Cwt\ys a:.,i:mrtC"d thi:ough th..i y>roc ding. ., 1,,,, cc< t tney 

were clea:i: 1:::., t <2r reco:i:•lt. 

has corceded it. 

• ~. • l b; I", 

Q B·1t I r,w ...... u..it y . . r , - t 

posJc s, .,ion. e,;: t.1c C I • 

proc:nctling ind.i.cat~ l h,:'I "I t 

ur. ..... , . .-0Cli'l1If 'ic JC) _liev i. . . d.' •• 

that in comp lot.:ir,_ s, .10, ::ir 

Tne p,itit;'..c,n o ':hat the te t of \'hether 

she may ~ely on the Fifth and F~urth Amerdlr. nt privileges 

is whe. .. her &he posao::ises ,-;ubstantial .:.r., t.ancc of o~n ersh5.p 
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in th") 1.. c, Sa. We 11.4. I:. h th· 1 t, ,:, c ur e, te 

subJect ::o > C di C' -~ h .. .,.. l y 

md T.:no in ly rod '\t l .;~ 

they would lo '11 1r ' J. .. 
test i~ , •, rcn ,·711 t 

tr.ey oric • ;, ,,.4 • . 1 h r~ .. , 
· f they d c. no , th n i:h~ '.I- t o 1 nr-+-

Q Are yo a. • ~.-.,, th ."l _ ;~ ,, t f ,. C 

theo·y l.1100<-ar r.s - - CCC' "lt ' 
, CtJlC r, C 

t"R. ::tOCOITI<. I• t.'r.. , . , l • The C , 711 ch ~- cite 

ir. our briP. . there i d serJeo of c""'sc~ vh.ch lt C t.h " 
pons.osc:ion is not :.h t • t I +hat 5 ii:: 0 T~l P~l- , ar .. -i a, lor.g 

e.s tho peti +.1.on<>r h d th '"ig t t,, d · nd- di .-!><"l e~ 

had th(> :eight to c,~ ;i the r~cor's ck, _ po S 0 

was not t'ie key as •·o 1.t. th .r o~ ro t E , 

Q You u::c asi; t r ,,o + 

,j 'lc,c.. 

· .:1 · .r 

privileg ~ . sach? 

11· , • ROCO ! .Cl • No , d no 

client pr· vi l 1r. , . wi 11 cr,n,::, d tt, 

c> How do you ch ~::-h,r:i.. , tnc relationohip 

between the .. ccount.:.nt: am~ th ::- ~ti tioner q nt--

MR. ROCOV!CU: Ye(;, ~r. 

Q c tr.- ctor? 

f,IR. ltOCO\l'ICII: Ac u lly eithr,x g nt or ba:i. lee. 

Essen · a i.1•1 that of en acrent. 
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:o l i J h. - \. ' J " , '· r. b'· 

joh£" 

M~, RC l• ICP.. .. , L , } ' 

the job 1 chin! l' • r ·. ,, 

every ye.ir md m }'b,:, •,he ,, .. trt.old , c· t ,t ii;. , ..... 

forms. He .,,tcu lly did vc1.y , 1 ': . k, • .. :, f 'C' ,11. .' t · ~i,. r, 

but ,:his ~-•a:: his func-..;ion vii h ,i:, i, , i" n >t u c, :tif.i(. i 

public acooun.:ent :Out n~re iio .he line of a boo1'k,c ,. r cypa. 

Q He di..i .1imi l.:u. i;o:.. '." r~:-. o : 1 .:-. cli< nt ? 

MR. F.OCOV•Clf, ~e~, chis w !: 11·0 filll-t.Ulo jr,l). lie 

hed bP'.ln d0ing th:i.s fo: ~o \> ~-, c -~ . ..., . 

I think of ir. _,:>or t 'Ir. -~ . ., , t· - I:.~ ie 1 I; tt ?. ,.1lc in 

q'lle~tio:-i ~h~t J . i.l,.,,J,;.i. is t _:1• ..... 1 l. t ( 1 

worl,abl .. uic wl' · c, 1 ti ~,, ':o ~t C • ,1 .. 
tt'lle c.l'.'d if th Gc.,.,e,.:r, n-c t t ' '-' I • • • 
nltorm:.dve, L )!",-. u '; ,_icf ·~ C, }' . l C ,u ... l ~j, t. 

case of BU:t<iu t. v. 4CL OW 11 --~-- by ,·ui Cct T .}. -~2 

,.i'here ~cc:ird= were turr.-d over to n p ... o ... ::J.to l1 i.e. h d b~e,n 

obt .incd t,y .i '{.'Ill. t~• hr -.i drn;, int u ,. off; c-, 'I) .uo~ing the 

safe "t'art wit.'l dync.nit.c, rmLshing t.iG de k with an <1x, ana. 

turning the r<>.:otd::. o'lier to a pro·ccuror. Certainly that 

typo of ·,ridcncE" should no o.: p,rmitte to be introduced into 

evidence, and we .:ig2.· ... c 11itr, +- 1, ni !:en.t c, Jnr,tices Holmes 

and Brandeiri •~her, t'ley :...c. ic.t, uu at C''>J ... b, ::iore shocking to 

our senl31l of rlccency or f.,ir ?1.:iy than th t?" 
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A:.t·1 lly tl, Cc;; rt .) 

the point oi po'~~• 'l'il 

Court m re.:,. :Ja · '1, ' •, • 1 , v.-'l .c:>t; oi:>t·, · 1 d b,r G,., :ex,. •nt 

compulsic.n, -.:o it n-u,:;·· b• .... y " But 

to be the prop-:-r rul in tl,at . u, 

standpoint :i.~, Whi.!t i. nn inforrn d ··:c:;c .. ttorncy tc. ·•1visc 

his "'ccounti,1g cir.n cl.l.ent ii th·. Gov. ·•nr .. o.1t 1 ~ tc , ir. 

~.dopteu? Do ;,Ou .. a.vi. , ttc '!l .:c 1u. se th.;' _'i1' .;•:or ... J-

roo!!I to .tl "I::' their cJ.··.e, ti.; 

workin;: on their P .r. ,n..,l t&rid-"·-·e •i:i.l 

.come.~ Jc;.na o· ..,._ ,1.;t:-:-t.·~ . i. ·.; .J s ,-::o l • t· • 

to p:re JC ·1 • l. i inJ ·-. •.. ·i_,r __ ,r'., • ( C· 

elF<c: an ;_ fonl~d cit:.to-n .y C.>t le! . 
ii':' 

A1ri 111>-.t 'l~ 0•1t , :·or i ... t· ..... r •f-i-::ul. r 

., 

acco\lntant · o ork on theil:' "eroonal re<- u.:d.~ .;.n the pr· v. cy 

of their cwn hume imd in the sen. room with t e-,, w5.th the 

door bolt 'ti to pr,;:vo:,t an :i:ntc I'!!.l Rev nt c Acrf'nt from 

int:ruJing with .., su,,::ons and '}Ia.~oing wh·t .,1cr record might 

happen to bo in l'n • i.;countunt • .i hand .,t. th it mcment? 

Q I think tlu ,i .;.c 11 premL'lcd on tho 

at·sumr,ti.0,1 th~t er-· zl, g fr_ 1 t p y ·r • •· cy, ,1i.:, i:.aleo and 

purchnoc reco.:d:.: would viol.r.t - tho F'iFt."1 , !'lendment. 

M.n. ROCOV!C?l: ·., "? · , .i. t i ; 'l',1. 11rt.J sale· records 
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m.dc in r 1'" personal n d ·nd 'h Go~ct1 nt--

Q Mane i 1 lao r · ~o. h'l ,d? 

hB. J,QCOVIC',I: ':'l s \ r 

handwriting .'.:or he't' • lo, p.-· 

Q Docs yc1.1r to!;i-t: · o, ( e.:> . , .eh~ ... t.b .. r :i: +- i 

mao. ir. 'vir p r on- ). h ... d to l e-: e, 

MR. I OV .. C : co C 

oo..~ething of t~ac t11re. 

if one o · n r mploye~ 1 I) 

Q 

MR. ROCCVIO{: 'i'l l,OV<.r, er . ; I c,b ., i. l ·r 

withou·;;--oh, ~xc.u e 

Q Hen all t ~,. 3 <-h m i:rom • er? 

MR. RO.:ov.::c {: 

sci zE. invoic . .; • 

Q bot:... • l .hac he nt c,t• • et her 

custom a? 

ROC ;v • o, . . .. h ' C: b~.:.L 'd 

tho'" --
Q So, tl"1 Y <. • l • ri? 

l·!R. ROCOV CTT• y 

Q So wh'lt C & 0 y l ' y i 

protectnd by th FL th A!l .l:. • .m'i her, 

MR. ROCOVICH: J. thinl, ir.., t C (IC', ?'l eY.;...:.np le , 

we h .. d tha groso daiJ.v ~eceip-c :c k h _t f' r ~h m,ted 



ll 

each on .. of her th:.:"- El .' f .: 

Q ... .r ) 

docun-,em:s ":'."l t you s ·, c -,uld d, 

M~. RO':!·JV."CH: No, I · , r . r .. r .) , ).~c; :i..... in 

this case ohe doe.: t,o": ::ri..,J.ly Ew . 1 . ny bill J out: it i..; a 

each busi"leos, it i.·, a ca ;h ,: .1.Jir· .:'!r ut ..i .ceJt ... u.".c.n<-, 

Q Y. see. 

'?-'iR. ROCOV~ Cl,: We do rot 1-,c U . . • t"l t · h , 

Goverun-int 's tc.3t- · 

Q C'o11l<l you 1o'c ,:; i.:2 ---J.f <1 ii;.rr:~-; ,._., .s .. 

check to , 01'.i"body i.11 "' :1:c J · l '" ·, . , l.- " / p •t .. S l 

1--' .... • t. , ·o J: ; T .., ,. ,..; 

say you c.oul..; ~ci ·:,:, th ,.: , 1. J,1 l~ 1• 1 ., 

hove tmy difi'cul .y , :.h-.;,; t, .1 u, ct 

ownea by the rest.aw: ... ri... (nd 'c'n ,: ,,-u 1::. ~= · t 
hn.,d to nc-tlfy him wh .:; ho .i.l.l LU. ~o:.. 

ir:mndiatcly to tho .:'E.Oti:'.ur,,nt o ·1nr i 1i.,h his ch 

. ... 
'lJC l ,..'1\.. 1 .. l 

,. 
'-• ... 

• 

do not have uny difi:.cuL.:y seizin• that Jithe:c, Your honor. 

Q Ml:. Rocovic11, we have h~d tne incom:::- tax now 

for C\l.Inost 60 ye.i~g, federl\l · nc':lme ta,;. ~1"ty do yc,u think 

issues lil·e thiG nr.e coming t,;, :in 197.: r -:: , r th3.n 1923 or 

'33 or '43 or '531 

MR. ,,OCOVIC!i: Well, You .. 110.10:.., 1 think i::he reason 
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L . 

. i.s tha .. th<' , < r.. ,.. (. . ' .. J. 

':ia . t · t . l , 'l.' • · , 1 , •. 
. ' 

I·, ·• V 1.:.f"!V_r 

real:i.zed ·l:hcy had bE,fo ·c. A1•i t <'rE' • ~" n y c ;e r·t;:.rt; __ ,g 

C< ces. 

Q 

'R. h0Cov:::c I• 1:n tt • .:. th . c '1i. Cv 1:ci: w~nt 

oo f.:1.:1:: e·; to sa,, tll'lt tE.. ?Jr _ e, C, 1 ,:C i me trc" 

• ,. , (' .u ) 

,;a.sc~ i _ lj_cvo ;,.. , , c c.. C, y " ,C , .t 

the Court 1• ... ::: ;;.ot a C'i.'l '.. th·. Ji. 

Q A11d •, 'f' c•al l .) ' ' I, 

there i$ a co:r.fV c;; in th C~!'"cuit· • 

1-!f< • noco. Cl 'l.i V \ hav"' tnc 
. 

m~ight of 'i;hc circui l: , Yo~r II'>no:c. 

Q Mr. ~'JCvvich, What 11ould yo..1 ::: V lL the leading 

case fro:n tl,ic Co1u-t >-int upport ... Justice Wr,it ' question 

that there is a class of recorc'ln vhich cunno+-. b~ s11bpo1?naed 

fro:n the taxpayer; what one cc~£-? 

MF. POCOVICF •. T .~ra p~ci,E'd +-o ti ink of one 

cai.;e. 

Q Ar<l tt ,r.c \ '!:',,l then? 

f'I-.. '<(C;(.;O"', ... ci; ! l ti nk ll t L C:!De'l uch as 
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Reis~'" 1 " ..... l r.;~1.ir, f fc -- ' .. -

Wl!S it? 

MR. OCOVICH: ·,J-, " 1:: Ci, .. .. .z: c 7 :i 1 -~ "!:enc tt at 

Q Arc: th· c • , ny t ..... in"'s o ~his cou,:t? 

l•R. f,u~(.,l C ' 0 1h d "- n, < 
. .._ 

privileg cl ''l wh 1:. tr, n...,c..·? 

(' L~t t :,- .) i < Cl 0' clC 't t .... . it L ·r"-t 

b• subpo - 1 " 
_.., ,., ,;. . 

C 1 • . 
t .. i .. h • "C ' i ' 

,/ .. l V • '- , 

Th~ Un. .., 
t:..C•E •• ·---- s, l . rn ,., • 

record, na \ voic , l t', 0 

docun: nt" n g~r,, 3 r 1 J ... r, ,o i:..~,tc. 

of the ta. ycr., <. l 1 t I( r-ll) C'v' ' "· - ---
!}~he or:'{. , nd t h ,, cit'" huna~ ot tir s sine~. 

So, ! th nl: that i~ .. ,,.. •,l 00 'CO star .. , iOUt ..,, __ r, ia !!9X.cL.Y.:. 

'£he Unit c_f>tat~'J .n 1086. 

'1 , "Gti; Hol 1c,t; d ::. dl'ci t:h. t c., x etUJ.ns were 

odmissib le and there WC'3 a chain of ca. cs that foL .. owed that 

righ~ up to ~C?!l!t_~d_pon. 

~m. nocovICh· w. ·, not cont ~t th cl• 1i. sion of 

tax ret.u-n!l. They t., v, l-c V ,.. ;1c n '1t. 

Q And aocu ~rtt; r L~t 

MR. ROCOV'IC • • v , , 1d .;;ch •11t , .. ~:ir rc ... ,.rn1 1c1 lso 



should b'? ac.nir ,iblc. 

Q l'lh,it wculd yo 

supp~rt cf che ~;..)< :r: ~turn? 

MR. i~oC01TI-. I. I n <' •. 

·;;bin•~, are adl'i'·.m,iblc tco, 

Q llot1 ,o 1t t L 

' • 1 - ,I 

'.\' al:;.:,u;; wor' '7/l', irs in 

1 .. C ·f;i.,J p 'r~ . 

,,: 

hi · e • . , 

privileged be>cause th~y ~r0 ~rep~ d Ly ,i~ 

' ,,.. ..l 

r i 
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benefit in ri.:.s <T-in 'le!, r. l t, e~ e""e ,1:;I: r:,,. -c of tt. t,uc 

r.eturn. They re nerson~l reccr~s. 

The Govl!rnntent goe ro f.u as t.o c.ont; 'r.ct, I 

belie>ve, with .. i-., ir -t.hcory that r,.f time · t i[, out )f yc.ur 

actual pll'.\', · cul IJOsse• s~.on it is .:!tJl:-ject to ,ubpo n~, Ju::: .. ice 

Uhitc. I. r. w'"'~c.. '1elp.i.ng ~o•• , cross Co. , i t1.1tlon A,enur- by 

cru:ryir,g your b:.:icfc - , the Gov · ~nr. c-11+: hnld ·',c,y could 

hana me ll si, '"!'.Or. i l i:.h~ mi~ ,;1 0 ::c· ... i_ , 0 l ·- . td 

uoize your o.oeum,:ant.s l;.;, u f._ r ir-t you n t ·• 

I: do not think that C;?I L , ... le.: ' I re ). 1 I 

Justic ·3 Holrav,; . nd B 'Ind h tl -

to our 'l n'1£: o- foe'...· play'. 

Q Got ting b ck to the racm:dc, wha.t about 

cancul.lcd checks that ~ovor it clairn~d d_ouctione; 

wou].d they be privileged? 

HR. ROCOVICH: The cancelled checks can be secured 
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from ti •. b • 

Q I c, r t.•.J ') ,1 c, .. " l .. 

l- ~. R C'O' r . : 'I ' • ... ·1 

:.:h t ':hey . 
C· 'l't- 1< ,. 

net wort-.h C, ' t 1!-" - c· " , 

0 Jh1.-~ abet.· I- i ' 
ta.cp11ycr ir .,h, t~·tp<. V~.L I! • r.c.,, - 1: .,_ -. 

MR. ROCOVI r:11 : 1\1.tt O\< h the> l ' I P':11 , .n 

kind as to conc·dP. t!-'lt ch«t 11oulc ~e .::,:.:ivi ;p<l,,. woulcl 

doubt that a cancel.led che ::k we 1 a b~ pr· vilc:q c'. ·i .~ 

ar? talki"lg about are p . .tl:<'r? pay a 11 >- • c"rdr, , pc .. .;c,,1a l 

>' I ~:J • )0 'Ii. r 

Q Would ti:-... b i i 1rly 

hour C,?lr""e? 

.. :. \,. H'COV C"J [ h ru " • i .: ' 
Ca6~~ and ')_ti~- c· 1.<: , li. ti t· < -. 

0 

10 

whore the :,:-ccordr .J:' 6p •ific -.,, . C ,t ' lW 

for the b f . 0 crf....n ... 1 ., : 'f t • ' 
contract 11:'.th the Govorrun-1t tc provia qoo1.,,, ·,ie -,r,ora" 

he is l:aep-..r,g nre esr,.,nti allv pu½ lie r t.:ora, to , tc .. t 111t. 

and diffoi:: .. •lb,.1tant ally from tho_. re<-Old l t-.1.;t are usicd o 

prepare tax rcturno. 

Another policy con,13~~ation I think that merit~ 

attcn-.:ion is ~he act that I lrl;f\•c, an<. I thi"lk it 11as 



no'" d i.n tt, ;.! !~'" ._ , ._ r • 

Irternal ~c en- s r ,, l I • 

dif"ic 1lt tirr~ .:.,1 r- v ' u I 

Govcr'lT.lent•~ te~t c' pt r 
Internal ncvc•.1nc t-o ~·,e- roi 

hen::. ible to t·ie ,.,·~rago pc..-~c 1 , ,._. - \. n ... , ... h .v ·,.cc, 

uttorney. 1\nd :~.ost axpay ;.:s t c;_.ay I ,· 'nk f n.t ; . ne>cer _ 

to eniist thr- aid of cx1>P.rt ,uch s <'Cou::t'ill :s nnd tax 

consult nts to assi~t them in the pre~ rution oi th.ir re~urn. 

I s11bmit t:axpa/er::; do thJ.£. .net. int--ndinrr t'l give up 1acithe 

owner1.:hip 01 p·civi:i.cg •::; ur,-1_~ th~ F'ou:i:t r. • .:.ftr. Arn.?Iar_n· 

Q M.... Pc; ovi.c-1-t 

,,. . ., . r,r t ti 

queot onn pzescnt, l , thi, • • ? 

MF {UCOVtCil. ln t r "'l '1.lds , 

si tirntior, u 1 •re th · (. V<'rr t ' t l c,-w- ( - n 

summont-, r cth r. t.u r he i t <'0 C. le 

for the corporate c~ loyer'n 1eco~d,, 

a former employee con: ;_ng in anc. saying, 't' .11, I want to 

suppress that because i.t in=ir11.na·;e<; rnc. ' rn that- case, 

the ownership of the record~--

0 \ih~t ·· was addrc-c Ging rr.yce l f r'lal J.y w<1s to, 

hc,rc. 'lS I urd i:st r,d 't, t-h tt. •.u:: nnt a" C'cOl!>m r.dation 

for prooccution at th0 ti,nc t'1 i:; sm, ·c;n · t :l<su~d, was 
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I ROC C' I: .I C .. 
Cot•, ? 

u ,n ·:hir Ct...,(, 

MR. ovrc 1 l'hat. • v t • h p C l ... 
had just. co~.e 'I to i.1 e .. tig t (. • 

Q I =· -jus·:. wondc, inq (I t.h t C l<; • 1;. nc~ h 

J tmy r ifth I.ra r,di::"? it: o ot,er p,c: l m. in t.hc- i r,f 

Oon~ld~on? 

MR. R'X'CN .,I' 

pr p,rcs d::i~u:. . it:-

e ic' nc . 

.. h~re t.ac. • l"r 

:t .:o. il:'er.J. t · o m 

rn ndation ottlc. 

·n· h 

I 

b 

'" 

ll I 

• l •• 

n 

. . , 

'LI b .. c C 

co , ' 4 ·- 1 

-; r, 

ny ,:, 

t t iqllt' 

MR. .. c, YG..l, t rn.t 1s · ioht. r t c ~h-

special -.;1ent c ti. ieu on tt,~ t:."'t l, h · p · · r c- p,J pi, c. t'! 

of hie job i& to asc-ert in cr'mina ~ax fraud And in the 

Mira~~a case t think t.,o poirt ·s ~he whe c h v a y whc1 

the foci..11 point of the inv at•qat-ion cnanges frc;n civil o 

other to a criminal in~cstig tion, at tha~ po n t,e 

de endants h·vc. thn l• 0 e••erci ·e the t: Fi ]\_111en1mcnt--

Q C t' 1 'l an th .. 

MR. P.OCOVI('lt • N vndlor ; cifi • v--L 

Q I,eft j t. " ll? 
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H~. R0C0VI,~H: ·'h in,.< _r, l.l Don:iloson is 
- -

in f ri-.,o,,. of the :::a• , /ei:. ,: Jir le t'ley , • Ltccl chi.; dj.6 nc t 

hcve to do w;;.th ..... oz-ls whic, t ,_ i:a -!Heyer b.:.d '1'.'I proprieti..ry 

5 nterc-it of .._py k; r ,ihich 

A!'!d they cit0 with 

s, m,. a• i : they •.?c :t C' •.n F 

Q 

0 11t ':he in~tiaJ. ~Jc.· i: ,.J•1lt'i 

at them? 

, . , 

i .. 4•• 

C. 

1 

the o,:ip rs. 

V u • 

; 

Q Co"laci1:ution , l ly he could c.::rui re J-.~m to be 

prod1ced? 

MR. RvCOV. CP: Y ''.l. 

Q Fvc-n 1 cl.lgh th ~y migrt contain ; nc .. -.:..-iinlltu1g 

evidcn~ e «nd even +-he 1y-t. tbey lllic,I'.' c ·~:: u t.h xpaye!" ' .r 

l:>endwri t.ing' 

•. m. POCOv~"I': t•a'I:. C "clrt, ct <>r civi:i. , 
pu .)~ < • B•t at t.rc • ... t.'h re- 11; • ion h f' -

tt.. .:t C.t ninal onn, t, "'c,, .n .. h ( ., . f l' :i ut 

that point h"' nu t • t ye-·,: C ' q l't'J, an,.1 at 

that point he le J~r: hi .t CC' I c,; , 

Q \'our 1c() "i.L ~,r:: •hat t -.>!'gcr or vo·~ tl>an 
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DonaldSC"l, I WOU) ,' •· )ce ;l., ,• n •;;-io;,, of th .. -" '.I.Ct ':.hat in 

Donaldson it was the 5.rcur 'r rccordo tau.:. were .~1.,bpc.enacd 

and then the circus w·r; p.cr· ctly wil1 ·.r.,1 to gi.r0 them, 

wh.erea" 1ere t ::.!" clain,-:,c,, 

1 " ~- ..l 

J • .• ., '") , 1. y <.i • . -C I 

were incrimin:itino-. lie e ti", ?Y '1I ".'t. 

they are in the hands of ou: agcn'· with thC" '!"igt>t to Je~ t"ht"m 

back immediately. And it is oui: contcntjon tc,iut the me:.·€' 

naked pos,msu•on by on 's agent does not waive the riohts in 

question. Thal: is th"' basis of the rule we suggest to this 

Court. 

Q In ,\fly ~vent, .;t.e k£-:,, t, ::,ot. • lr<:!uree11t L1 jn ,.: 

as .soon as they sucpe-:tcd fr ud, howev,, x .·c, .. ·.,o.,. blC" may have 

bee.r. the bv,i::; f,, '. -~ p, c.: )l , j•1 .; • r ,, 

that clctent of IFS, dc-n _ c y1..hi1g fo• ,r 

arguing fol lcnctl. 

M .. ~. ROCCVICl .. : Ve~, tl tr < • 

to the i ,st•,mce of ~~vc...ne 

l7here this is the Goverr., • 

t Y ) · ~. ' h ,; i l 

t, .t • 0 l . '" 

y c E;. priu~· 

and "inally they adopt0d .,.1 · p:coc d12,'l "t, ·t o:-ico they suspect 
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fraud, thu spec:;_._}. <1S'c·.1t uill be bro1qh·;.. in, h-s will giV" t'".· 

~:r.anda war,1.irg .. 

Q t 

'1R. "0COVI' Ii: • \.. < 1t ,, c.,l".C~lt 

in, ~:i.s !i.1. S"'" ac~ Wi:..u tv p-: < ' t:'f" : .i;) .l ' 
. I< •lC... '- - 1 

gi·re t ·Lr: ix·cn - I~. ... CJ ff~ ' ' 
proper'.y. II C", ··--~] r-, • a l"'._Y· t' 

we would be- <er.titler •. 1 '1c c. :. tc,, v ·c I,. f .. t 

,. 1.. 2 . [ 

turn it over. 

~he most .. ·eccnt c.: · e . hich ;1, o c' ;i:e •1p -inc .. o~r 

brief, it :i.s .ioted in our 'lUf,plem .. ntal b.:icf, ir district 

court opinion of !:1.:....~• v. 'J.·cu!_~ ~_n_c._F ~• whic1 iL 

idenl:i,:::.: l to •::he fac-::, of the. ccr::.ec c : c..1s_:, W) ci t::e in ou:o:-

£avo:t· whe··e the rcr.ozd.; T.e in the i:,.., ·e:-'lioz, ;.: 1~ 

,,ccounta.,t and the:y ' . long t ~he t.:;r;..:itc • an. ti,~ r:ovcrrun 'nt 

c ;<.,..11tt.r ,, .' 1d . "' cc.. 
rcjeci'. •d '1 l?ou •tn c·, i,; "P . nic.'l :..,. . ,l ' 
opinion--i, n:1::i. olyin t, v v c I' ( 

n vor of , 

C, se one: "a.i.d tt. l:OvC 'lC It CC'l.. H IV)t ' , a.h. 

<;!Uect. ion. 

Q ! undc z. t'><>::· o•J t. 

ii./ r.1 i: ._r., - 1 .'-

C..t I • 

i. d, C 

O:t"OS : !'I 

question that th:i.s man war c.r iftc,epc.ndcnt c"ontractor ,-1ho was 

paid on a job basis; each ti nc t,n did scme uork, he was 



2 

s ara ely d 

l C 

mp y 0 0 

Contr ctor '-' d 

long ) .c .: y • 

T ~in' •o 

xamin;..nq '"h !;h (. G 

rnentionc,d th~ ;u;.;deau v. McD, l c e 

dyni!lll.1te aid a hatcn to cbt ·n tr Ad nee 1in ha 

cleurly cannot be +:.h l· 1 any lonqc-: 'l'he~l "' ·o r"' y on thc-

Perlman case ana the ~oh.m1,o~ case. In JoLn~~ Mr. Johnsen 

took bankruotcy and convey~d t', c;,,.ri< c.O 

bankruptcy. rh · w s 

o nc -,hip 

his ocrd 

cour • So 

Court. Ni e t 

m r , h d 

d obt in t"' t 

introduced wh l 

olunt •y ct. H t 

e 

h 

d o 

a~ 

r t. 

n ~ub . l 

cl exhibits .md ... gr 

0 u,t n 

r 

:i 

and th-~ he conveye ti~le to the 1 ity Cou.· 

no ocu '!.ts 

.e com, yed 

possession tQ 1-hc Equity Cou .. t. Ile pl1blish tne ecorcls. 

So, J think th t c, 0 o i0 n in r,oir.t. I Wt. ... ubsequ ntly 

pro ecuted for pcrju an ried to suppress this 

info~.nation. nut sine you ha ·n tr n~ e of .o es ~on and 



Ollnership ld pu'bli i0r, t r :,J 

co:i:·rect bu.. no~ in pc i~ '·<- 1-. 

tha,: th~ Govc-rr , nt. h, .,c- c·. d .y J 

or :lCCJptc."l ,;;. "C , .. w t?r .h' . 

the test 0£ ; e .h-i: f->u """;., 

pr:~vilege • On th- con;,; ry 

"- r ~J , 

(' ,;i • ,. 

:o 

.... 

rea~onr •h:' cl:; I hlve cix:ec1, p.1.uci th n ., ct ' 

' L 

( 

) 

) i 

c·-c .. ci _ n 

tho br le" which do r,o bear qQing ;_11 : • .:, , t- · ,:-·· ", ,.1c•1, 

be +-be ::,~ aj c cf '"i:.opt · ng 01.,r t ,t of o'. .• 1urshi , • s b Jinq th 

key I ,the tllan th~ le tion o pOL. ~Jr,ion 

r. "": may, I ,. oul 

time J:or reb1ttcl. 

1-1.ke to ~av"' ·,1 • 

~d. CfI 7 ·;:; <.•_rJ.C ,l''1(,i,I!: v rv 1 · • 

O Mr. l<.J•ovi, , c ~·t ·n:y r 
carry "0'1 c C ;, p l:, rO ct c ,_ -~f_LJOJ!, l .Jt.. d 

11R. F..OCOVI~ 

pur~ly che oasc--~n ~c 

l,c, l"ir, I 

s~n you t~id a< I 

< of ry 

thwt 

ownership was the ::ei::t, thilt. .,.:.nc l t11c- co:-:i:or t c,r r ''l'nec the 

reco ... di:,, that a fo .. "l!ler emr,lovee r.i no ·ght., t th,ir. A,1d 

c:i.nce owneri,hip was the test, tJ-, .. t. :ie could not ~uppress 

the evidence. 

Q On the oth~r poin~ in ~ldson, t thought 

i:hat som~. -.:,1 Lng wn:-i sni.d abc-•,t ,.ho roc0rr,m_,ndation of 

rrosccution ~. divi~ing r • And c~rt inly do~ not 

understand you to i;ay >ere rt thic c, 'le h.1d 11ot r~ached 



thct po.l.r,;? 

M·l OV C, : , (.. - n 

point wher i:''1 c i. , •• l Ci l. ., V • tirJ 'l 

Picture .-vd guve the , ac'li 

for. prosecu~ion. 

• 

0 Wh · e th &;..C' i, i. aqc 11: • 

R~. ROCOVICI : Y ; , 

0 Of com:.,o, m . :t t · '"" tlu.: 

up and t:i-1 r t:1 ?V"'= i., ny 

. -IR. ROCO\rtC ic 

Lir ", rou h ly 9J p n,. of ll 

, , 
• 

... v· -

2 

C' v ~· ac .'?tt t . 

:e <i th 

c· l g nt ho "' 

.:,·· , roe..: ution • 

·c (' 

" ' 
,, . 

C . 

of the ta.~payer. 

uay. 

Q · li- :rt,.r , ir 

MR. 'ROCOVtCII: Ye~, Dir. 

MR. CH:iEF JU< TIC '1lJRGER: Mr Wa1'.ace. 

ORAL AEqUME~h OF LAU LNCE G. l.11LI.ACE, ESQ., 

oa DEIIJ\LF OF THE nF.SPO~lDENTS 

HR. WALLACE • MX'. C lief J,r:t •.o , 

the Court: 

d m,:.y 1t please 

lc:1,on i t the.? United 

States, a joint invottig,it.or by , ev 'lUo arJcnt and a 

spcciol aqt"nt. is ,1 procec:dinc p~ ior to any :.: cOJrn\lend.:i.tion 
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f-,r .... p,:o cc f- ion. A 1d we h · 1 · e e t:h"l.t t i u of.t1c 

otatu·to:cy c.:cut-,1ori::ution for h i _1; - '-= ,~, c fo c , .:;nt of 

a summon•· in thi., -;5.tu •tion Wl! d •cidcd by th Cour.f: in 

DoneJdson. 

lt s true that in ~0.£:~12!!. th t xp yEr seeking 

to interven -. in th•. ~=~or,rc n o.,.r: "n · p .o _e r. therP. had 

whatr.oev _,.. in the cc-rpor ... " r 

that were th. t.bic st of f-

the Court \'nan•mot•'1ly t,.,e 
t ·, l "ltc,:-v n , n r;uch ..i u 

by contraiJt th taxpa_•er w 

"l:t j t O p ."C' :C G ,_ . 

•i of 

C 

i1:t ·o ~t 

inde8 :.h Gov nmcnt id tot orpo,o 

intervent.ion, b c use the t. :f.P J •.• Wes. ,c, rt1ng 

in·l:crest 1n th .. ecorc.s. 

I 

pro rietary 

But •Jl of the discus~ion in th ~ldso~ opinlon 

about the lack c,f a p"oprietary interc '- in the records wa'3 

in the contc;;t of tlte inil:ial is u , the int· rv ntion il'Jsue. 

in E'?.llaldoo.!!_, u,d two just lees o~ ~he C'ourt e tp '"'fl::. d th 

view that tha.: was all th Cc.:.rt ohou.l.a dc.cire in Donaldson, 

that the tuxp y r h d r,o r. .· ght to tnterv n • 

Sev n :i u <Ji: ,;,ce , ho (,!'\, , oc; -de< in nc.naldson to 

decide th iS..!UC that th ';ing to raise 

through his intervention, C t:ho . r :.:'. l h..id b an fully 

argued anri. W1".J an i111portnnt i U' r1 tr ad 1nist·ration of 



25 

tax laws. AN, i.n th, Couri:' c.inion .:hc1t iooue was 

el{presc._d as :ollowi:c. "go. aJ., ·n11, how~ver, sttc.-:mously ur:,c 

. n addition th>it an n ~rnal R ve,1ue summ'lr: z p:-:ocr- dirg m 

no-.: be utili:...::d .:,,; 1.1 in • d of n n ,cc · gd: · 1 t'lat ha 

~he potenti l•ty o~ re~olvi,r in~ 'JW!I .d ion th~t 

criminal pro13 •. .it· , n c _ in ·ti ':t.•i: d J.J .1i, ':h t~ !J' 

.rt . e it. lo rE..:r:0-e ..... _ .... _ t,· p n C t 

opinion t, .10 lrns a r,; ,.ri • I { 

: 

Cc 1rt' u hoJ.din:1 ir R . < !°!• l .:. h 

t,xpayer wa& rtiJ'lc- .-,. pr.,. V • t 

records. 

Q The> dicf:um? 

MR. WALLACE: 'l'lstit is correct t:he c · tun in 

Reisman. Whut the Court did was expl&in th ma~nina or th~ 

dictun. in _!tc·r~ and int ..-pr t th- st tute ith .cc-o.,ect ,:o 

th is su nc -.::1 of Ir.~ u • I: v enu~ ,. !lm.T.on , w , r -co tl-1 

tw-:payer, to those de.~ l' ,'J i th ~lie • i? y C n the. 

-,art:· cular C i.O IO ... C . l - rq 

th& matter. ¥. .. ho.d b ~r. d C' rt only ,.., t :r; o, • . i !:. 

was fully brief d in 0 1 0.1 !'Jr~ c , i C'< 0 

pagC'a 24 through 38 of ClW: b n D ld n !n our v~ w, 

th•t i~su ht..c b 0n d cid r. t (' .... u ?re ... nted in 

thi& ca:3~, ac. 11e ,,;.ew it, • ~rincipal ir~uc, io whethe~ th 

issuance and enforcem:.:nt of the 61L-n.'!lo11::i here are .lncon:;istcnt 
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with ·i:h_ t , f• yP.· 't.J Fi~ th Ame. ... - .i l't E,i·:'.vilc.g 1:h".t no p·::·son 

shall be ccrnpcl 1~ 1 in t'"IY er· • n J. cnt" ;;.:i be l wi'cncss 

against hin.seli. ~-le wiJ 1 •,1 .i .,.:, t'lui:. 

In one p · rh p · c t1-e"lt a d ag 

c. .;iir.,t h.i.i.1 ) 

, i ,. I 

··ccu-<"d ~1as c- ... l. C< • d to r,j l r • ~r. ~' -. dJ ( 

requ.~r d to .... isc1.cc ... ;t t 1o'"l~ .. L. ,: t1'n': ic c.,,1 

O:t' written. Of ccu..:r I ,:l 6 Fi th ' ,\ rdr. .., l :- • 
ext1.:nded to th;;it e:c'l:.c~ .. a 11 he'. ld no· hu, b1 : <; ,~ o" >.tL 

hiztoric:i L purpoac. ,:f' ." t •e.~ tr e. 

111 c.:imn·mications, in'lte>c'l ,.:,f j11st "f.c.1 t'')f"C1.f:·~c-

clltcgorier, of co-nmuni, it• o ,s, • o·ad be p ivi 1 q a c . u . .nic • 

As e und r itand it, th1> p~t. tio11,: hue- i, r,ot 

Cl)ni:t.ndir,g ct.it co.• 1ur, .c.itt,,11 to an 'lccot.nt 1 , c ,:,r.;.vilc.:o,• 

unc1 .- fea ,_r.,l l< \!. Ard th• c U l 0 0:C ., < 

~or io ~t cort ~~el hit ·, llCC01.: ,·•• '1 t C ' co, tit ·i 

lly be cequir~' J a·•cto, . ' t l 

to him 11hich rr.a; t-nd to i~ L 1in:;,_ I: ) 

th~ d i.sciosu.r..-. is in 1:t, t :> rr. c,f ~In 1 t:e. ,. · 0,1, ,,, t 1e 

accountan~ of whu . l t .,., .,, r r: -... "1,-1 \j.c: d -.1 hir. or ,.n th 

form of the proouct·c,,. of e> or doc~ r. nt:< ,., 11 d by 1:~C' 

accountur.;,.. ' he ro c c L ' 1 1er • is that ;:he taxpayer owns 

the paper in i:he u :"ou,1tan s por;scs'li.or, on wh;_ch tho 
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:i.nfor:nnt'on :i:: l<i,"ii:.t "I. Tl" .... F"f ch: ,e•·c,n -.. t r.:ot-.eto tlw 

' . 
accountcn~ , ~,, en ~he·• h tb · i:Jo. d. '''!i.OC_1 \:I" 'I' 

accot•n·a.nt is , -,t :? •iv· l g , 

Q C 

C, ., • 
' 

position, th ... _ the ~t•wro:.>n; i '>'' . C < " 

dbout whe:'ther , l'JilJ'lllno ,s oulc.: _ ,:h p-:-o ,e · fo:i:,1 c · 

procC'dt•re. 

• 

0,1 the coni:.titut,.onal issue, 0·1r poriit"or · ,vld be; 

th~ s me. Ou-: p~sition is tl. thcro ic no '<ftr 

privilege w~, .n th. compuls~.on :i. 0::1 .. 1'i .. _,-nr. 0.1. 

Q Th'-:; i'J .bee u ) th, p •r r· 

of the accountont? 

co-.:npr.11€'~ tc. p oauc ·he_ "' 1 • h 1 t , 

account. nt doeo no·· cl, •m ~1at to .n:.1 r 

by their ~rod~ction, 

:c. 

) 

., ) 

i:dm:nt 

• 'l 

L'or necadeo in Four<;;h Am-ncL-non,, l\ci.;, H.o - ·· 

Q What about, Mr. W"2 lace, i • th"' t 'P• yer n 

the. records .me' :l.t is not a special ngcnt that del!l::mds it 

but juot the agent that io cloinJ an initial audit nnd a Fifth 

Arnendment po:i.nt is i·rd.sed; , hit ir, your zuis,;er then? 

MR. WALLl'.CE: ti!mn in ·•:esponse to a .1u1mnonc tho 



t~xpo.yer Ji "' b, ,.1 cl i J.nr 

Ini..e:t.lll ,.., ... < t, r ,~ 

respect to ',h _, t~,q, t - t. )., c.., -

that :i.!; wh, i- t.,., • J,olc :.r.') c/ I;c-• 

been o,ro·:ruled in -.::-iat .. c ~c,:.t. 

're,,_. 

p ivilc':' 

'1 t cl ill'! • 

;j L , d ' ' 

Q Wh, ~h"!: thero t.;:,$ :oen 1 reccm::,,sr.d'lt~.on o 

not h~,s no r~levanc\": l 

MR. W.:-.LLI".:E: 'l'ha<: L; corrc ... t., Your .Iono . 

Q r.ny kinu of I.~s inquiry? 

2 l 

a< ked to pro 'u, .- tJ-.r re-:.or ·c th5.r J, '-' 'ii~.:el· - 1t i: ,;;:i , w >\. le. 

~cords lt<?n th. ca;-.;_, y, · is nut bei~ 

hirucr H; 

Q ihen hr iJJ '>eira ;b;d 0'7 

them himsc1.f, c.:J ' U!"d,tst.n~ it., if he 4 

p:rivj . .l.cgc, that ~s rc,r,e_t.-d 'lv ... 

~,_ -_a o "' 

I, :, t > 

1 C t 

I•m. WAJ:,T,ACE: "'hE Inte":."nal R0vcnue s·e "ic. 

comp_ly•ncr ,dth '\·.,hat •. t l'nder,;tands to be -.:.n told in"' 

'h... h, 

• C 

.,,Jrr •c-

ic 

-:,f 

Boyd, more recently expl.ined in the ~~rbf!I c,oinion of 

this Court, that prod1 c'tion of r.ecor<is 5.s ,;o .p-.lling a 

respon.;e which is ,Llo comrnunicu~~ion. Th t-,cNaughtor, 

edition of W~gmo~ xpl. i.n~ - t &.:; mannir,g thnt when the 

tax?:> y,. or oth?r ind v· l l'>c.1s ~o cofilc forwatcl in respo11se 

to the production otde~, ho is in effec-1,; t.o!c tifying that these 



2, 

l • ,· l are the rec~~ reot• 

authen~ic~ti~n from h'm, ic , ':.;.. "1 , t IC' • il t > 

:teco.cd l r. c-qu 'lt d, !ll".'d ' gm (' . c- h_· .. L '<-ti'1g\l r ,> 

the si tuat:1 on frc;n th~ , .. tt,ation • r i r ... .. r!rr'l:l. war 1. ant. • 

Q Whai: about •·J::, Cll , r~ n · ; could th i::. 

very p pc:cE be sei ,· "'d uria0:: a .,e, r.-c,1 m:.r :it.? 

14.K l'/AT,r,!\.C , • I tb5. n • w ~-

Q lithout viol~t n~ th • Al!' .J 

0 lf r, .inq t1 

nrgue th'!.\', but th .. , l l} L r 

I canr.m. ay h !'I. ., CJ: - .. 

I th· rk t.1c .:a.;J.onu e "' t 

easer; o:i: th.;.s ..::o•irt i o · c. • te-,.. ., 

sii:.u,tion ... s n v r. 1 c · 1C' .1 , ' 

Q P rru. p th• o:.d notion th t 

Fifth run together. 

M .. lt. IALLACE: Thai: is corr.::.:t. lv r. f.ono •• 

Q f.lr. Wallace, yo.i just mentioned Boyd • .1n -
ycur brief, as i: recall, you stated thut ·:his c.:ii:, ic 

disting~ishable fr.om Joyd, because the taxpayer h~re did not 

have povsession of the =ecords. 

MR. WALLACE: And wan not being C"O!llpellod to 

produce them, Compulsior i, n)t on the taxpayer in this 

case. 

Q .:ti.qht. Would you lk c li ttl.e bi. t D.bout 



whi:i:ce yoi.:. dl'."a<1 :hu lir, un tr,· r i i ion? h 

cases that come to ,1ind -~o e ,.,~ th m ha\e t,i:,-..n rnen~i-:> led 

here today r.lready•··· u..,.e, supr-,.. one',; c1ec:retary lkd the 

i.:ecords, suppo. one had an ac,•-,u 1ta"lt in his o · r1ce \1ho had 

thC'I reoords, ::-upnone one h,_c1 m "'nployc or h 't"<" we have an 

:'.,1dcpe; ient co,.r;;ra :to". w.'l •ra c'lo y,,u ~ugq 1. ':.lnt •·hC' .n 

should b c!ra ,1? 

1. wAI.oLAC..; n . ,ntarrc l V n•1 C cc - -
' precticc, 60 .1..onr; 'e t 9.j or. ... ir ' " 

the reco-c.. nr:1 tr • e 1 ir ..'1 <., 'l u - • 

oloyces c-,: ,t ':1c-rr l , , 

:.xp,y •r il vi r n'j"l b (' C < f 

record·, we ">:td1.n· ri J.y ' .. ll si . c t 

to the:. taxpayer., beca e ,. t is the t..:..:pay 'r , 10 1' -i tile 

dominion ovFr the L"( co ds and the author.:.ty to r cu n the 

sum.~onJ. And if the t xpuyer choosea to ple d tt privilege 

again"t self-incrimination, .. >tat is up to tho tai-:p yer. 

Q l· ould it not b location primarily or power 

to control "r. mploye-? 

MR. WALLACE: It is the rel· 1qui,s,ime!'t of posse<Js.;.on, 

when th0 taxpayer has turnea cvc-r <-'1e pot" ,.:o y right to 

sOllleone elr, so that he hn th1. p wer to <"J•i:-·,ly with tt.c 

zunllllons: then t'h r u l!r.D 1s i u "" to hir,, '- d tt 

process l.G on him i1h..- n he • in ri.qhtft 1 po~session 

ompul ory 

It need 

not be n perr::anent po 1esoion, .inn it certa:i.nly nesd n<>t 
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carry title, in our vie,1. I c·.1ld -~Y that i. tt.~ t1<.y 1,e 

drau th~ line _. u ti uterr,al .ev r us :,crvice Praci:ico. 

Q Hhat .ibv t: · ,hf> uCC'C-U"ltant: in the off. ice 

carrying them hvme :1 h.:i s rt · c fc ... Ar-:1 wt,ien Jot iinish 

tha·c, I tun going ... h '1e r ·m ere,. r-;r -.::o tt, 11 , ·n I; 1. .. nds on 

hie vacu::ion. 

' ~- WAI.I .. I r - • 1.: • 

whether ·l true a~er .lJ n!l -~ 
somi: ca l \Ll r~:c th" C, .. C'I C ... 
Mr. .:ri,sticc,, "hid . nc,·· ,. 

po:ii tion , oi:ld be 'n.it th ~c , c • .: • c·1 , , 

it scerns c::.e(;l..: to us h.x-c t-'1ut rt. • ., c.~ ·•1- t 

thi& accountc.n. f om J 955 on rd .: ·ia · sd in ti c nt-inuou-1 

posce&Jion up until t~.e faJ.1 of 19GB ,; en th-I 'u111!-nvas was 

issued \1ore out of: the pof.. ;cs:,ion ar.d co t:.:ol of thE' taxpayer 

whe.:ho.,: the taxpayer technicalJ.y ·e·t.ainc ti t::.c- to them or 

not. 

Q She h . not ~bandc>ned them, • .,.d .;h..!? 

Mn. 1·:A.IT,ACE I She hc.d c;ivcn t l< ,, 1 o scrneon_ 

else's posse,ision. She did n "i. ba!coi li 

interc1t. 

jght. 

MR. °1'1ALLAC • : 'l'i-1 ·-

ropric-t ry 

0 

contention in this c ' th. "'- C < ppl. cati.,r. ' ti: Fifth 

Amendm rt privilege should r, • ..,n".'l on propri<!:t&ry :lnterest. 
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For decade& in li'ourth Amer,ilir_ n'i; :i.i tiq.-.~ion, chi"' co ,rt and 

ether fede.:-ol courts st:i. 'S':> l d to a~'?ly con pts oE prop..::rt/ 

rights, couc _ tc of '1;10 r1< up~;,.•i"'~ p _. p ·_i t~ey interest..; 

i.n the P< r ~i u lar propertv -d1< ave. .: 

rule ,me. to it~ c,xc:;, .Jt_. on. , nc. ,hi 

well know•, !lle ~o g-_ " < t 

c:1 ;:;.y tro,.1 th true ri::, 1ir, , nd "' q: ,,_ 

An· ndrnent protection a; ir 

. ' sel.~ures. 

.. ; i.: Cour-t 

. \ 

C: Bu -;•1rt:l.y, l r. Na!:... cc, ./ " . ~ts re 

protected by the re om .. th Am:->nc.,n .. wt vr: r th~v Y l:.e 

located, ere they not? That is ~hat tho Fou~th Amend~~nt 

so.ys. Th~t is, they are prot.cted to che extc,nt t,~t they 

arc proteGte.d !,y the Fourth 1'!!!endn:~nt. "hey &.i: Jrc,tcctc d 

from unreaconable ~enrchcc a!'d seizures, wh >re,, 1 t:hc,,. l'1 y be, 

if they are my c,ffcctn. 

MR. WALLhCF: "h li.irits o. ti'.l F,.;1.· I' A.. 

prot"ction a:i:·c. noi: co· C'Xtci.si·.re wi ..;.1 'fOu·: L ta r • ,1 

poc ... ion ovt?r fO\U '-. , r- : c : l:$ , l t!- l-4 , C, 

bee 10:C~ attenu-,t -i. I m it.~t tr i J t ... • l y 

hei:e b tween tl':e oxper' c-ncL- t'1. , C lrt t,1" WU oc2.· C)~ 

propric,tary int rest ,. tho Cvn~ ol i . ".:vn i tion fu 

Fourth Amendment li t ... c ~ic.,n hich in Warden "' st Hnyden 

and in Katz against ~h un~ti _!_.tos th~ Court rejec~ed no 

having proved unsntisfactory--I Dm t:-:ying to drau an analogy 
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here for ourpcsc, of ri.: ·h 

Alnendm;.nt ll ··gu.;ion I ri _ 1 , 

.) I , t ii,;;;_ • ti )l ... J;'ift. 

,') . Ti. n t 

Court fa:• m rrt tCar'l 'i lo ,ft f A -_Q f "\ I 1 • 0 U J l .&, ,i,."- . 

fallacy of giving con.::..0::.1 · "lg Liqnif · c ,..., , au -Jtion..., of 

property righ,:s. And pe:t'h,p - thi.J w e. ·v:,ic' c L<> ... :-tlt.<' it 

was clear 1c1t t,,e 0 •1tset Ulat tlr 17ifth .ll•n~11c:1Irant ">ri i ,_,.,gc, 

is even :i.ess cone .... --ned wi tr. p:cope~t.y interests than is ':he 

Fourth .luner.c3m .nt right. The g:c,.,at hisi:ori.:. purpose of ':lte 

' Fifth Arn.,name11t privilege is to protrc.: th" individ11".1l 

against fo:rcibl 1 0:..ttr't!::·i:ion of t<l..:t .~nv by ·;:he Goverillt!~",i: 

frO!!I the lips o. the iccus d. And H ~- pr .;.nci nl ::. ~t,e ir, 

compelled 1:o testify ';o b . .:i 1i.. ,_, f. , 
I 

account~nt could h, ve be- 11 ca.,.. :a i1 t" t· u I r 

pre-trial . .nd gi.\-e t ~t·tm1:1n:i, c rs to the c-:>nt- 1 · 'l -h. t 

documer.ts, eve. if the cbcu."T'.~nts .::hc>,.,sel, • cc,uld .ot have:: 

been--

MR. 'NALLACT: Th, ·.: ii; correct, You.,: Honor, und ho2s 

conceded tha•i; if the account-ant hud m- de hi..i own work papers 

or h:l.s a:m ,:eroi-: copies tl-:.at bc,longed to hir.i of these 

docwnento, ttw.t -chooe wou1,: r :-ubject to production, which 

to us highligbt : 11hat em 

that the Gre~t Fifth 1\mend.i 

btc: th .· nad-.guacy of saying 

t p~ivilege turns on who hnppens 

to have the title to the piec of -,epcr on which the 
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information is wi. i.tt.:-,. 

Q JU. r 11, ~-. 

maan that yo,.1 ::.r, tu..:n ar conc!:.d5.ng •~hat the · .. ) .,,._·r. ,cnt 

could not have su .. ar.oned ~his mt:t.:!riaJ.. had ~.x: l.-_..,:,n in the 

pat.i.tioner' s po:;;~c s ~ion, without viola;:ing th,., , :.f· :h 

Amc>1draent? 

!l'R. AI.LACE: l\s ,; p·:c,riouL-J.Y fl 'licl, ·,1e ould h".>no:,· 

a claim ---if ,e t d o: .. cd t,l - Cot..:ih ~r. t:1·. r t' :..amvnt. ::.o 

p.;odUCQ llii~ ' t 1 ·ic.. l 01.i c..."1e ti, ,err h t .ta .. oulcl JC': 

bi:!Ck. rrc he,: LC O>lTJt.:nt '1r C' -

she had p:.ecc:. ·, t'tln priv;;.lC"<.,, ~, 

ly ... l 

--
l , ,l!.:1 

i'l ~t'_.c -~ -

l • so fm: 1 • 

Q Fine,. ::>c. 1 01.. tl: i 1l: vc • • 

ally Coor.:'Cllcd to do ~o? 

1-ul. 'IAI,LACE: I thir,K it ::.a n:-o.•e Cl>\ ·t:°.on lblc wh m 

she did not have posseseiou of the records, but ~ti~l the 

compulsion t1ould be on the ac::.u'3ed o:.:- ":he i .. dividual who wan 

wo:rJ:-i.ed about. incrill'inatinq herself. 

Q Whet decision in this C0\1rt, Boyd? 

:,m. ~·lALLAC.B: Boyd is the only doc:is io 1 in point, 

aa Boyd h~s been intorprc~.t'd 1c rc.?=i:,<J thcit the rei;ponse in 

also cc,;., u 1.'.ca~i.on ir, ;;h t. by : ..;o<iucing l:he ind:l.viduul is 

ouf-h .n·,· ·.cll.f- ing .. hr.-sE. uu ,·'1~ tt'C' d ti, t i.o ·e r, .. qu __ ted. As 

I s.:.y, tl at :.:-~t,~onEle ot ~c.: t. l u '" .. o in~, £>.,:-plies to u 

subpo~:r. o,: ... procuction ortic.., bt•. not ·.o , s ... ,:tr:h unJ 
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seizuro purcuant to a r, 'tX'ch , r ... i.lr,t ba::-ec. ur,c,n probable, 

cause. In Harden ct;ai.not r,ayo.en_ i:l,r: co-..ri: a::-ccificcilly 

rese.:-v.d d cision on queot!on uhethe:c there are uny 

categor · "'S o~ paper ... I).,. othe I • 1:eri.:ila that ai.:e iru:munc from 

r c1conuble e..rch wJJrrcJ1 ;.:; • Arlt I do ,.ot; thir-": t.M Co~:cl: has 

r,ince c;.i>.cidc d the. .• s1 e, nor ; t it pr • ent..:c' ir th.:., c ... sc ; 

:..'li<t c ... se · nvolvc-< e p. ·c "u<"t.1.on orJ r , ,.,d not .o +-:n 

'rd"viun•l whc 's :'nc.r1.-l ub el -ir.c:t n. 

'Q :i: c'o not. i.r J-,o . h C-o 4 ,, 

ICC'~ :1 t t hQr.._ • W , • • < 

P.sti!l:i:iti.on, 

I • -~ALLl\',E: 'h.:i I C'> .3 ··'I!! >li.'!. • 1 t 1': ti . 

record doet not. oho~· h011 h w.:-s c,x;nrc-nsc t 1. 

Q Doe~ it mclk~ ny d5fferenc~ ~o yov~ ~ru;~ 

wheth~r he ic or is m~rely an employee? 

MR. WhLLACE: 'i'he thing that mat ro i:r w'1ether the 

taxpaye-r :.elinquishr-d poaaension of the recordJ to him so that 

the comoulsion could be on him rather tllan on the ta>:>:>.iye:c-

for their ,)rodt.ction. t t:1ink h t. i,; -.;;1e .;h · 11q that matter 

and we think the rccor1 adE.qu · ~el:1- sbc. m th . ..nd that that 

has not been a·sput d. The pctitione~• 

on who I·. s th0 ti tlc to ":h p p ~JJ. 

i>'ncc iE solely 

Q Mr. llocovic,h o L, • 11 ut t'. t .:h , , n w, s 

an indep'3!'1:lont cont::acto • o ... :; l'· id er. < 1 e !feet· ve 

piecework bu9iu. 
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I'·,• ~/ALL.II.CF-· Bui;. 1: c,, not b, l ." C'VC th ' record .·how-; 

that, Your Hv10~ I lE c:. ·n d . _·o:r th f~rst .:inn when hr, 

said i ~. SC' f, r "~ I know, th<l. is cc-cu.~, t • !n f ... ct., you 

could C;'!.y I h Ne :re-- ·or. to bcli ,.. .. _+ E F • 

uh.it l h~ve boar to ,, rv t:, Irt< r ~;:-1 

Q W :> 1 ';..i'i V Cl r .. ~') i i b '1 1 

haC: n ~,n.,• oyr th t ..: !l' to 1, i of. i.c , 

and th n took hi~ CC> cl f.C i: ; '}ht ) t ,. .. 
nnd i:.he Go I Y n'llcn.:: just h r.., .. r c.. ti 

consent of his c-ni)loy ·~? 

!-.It. w,u-,r..~.CE: I think ..:hat ,1011:..d be a ll'UCh more 

diff~cult case for ui:;, wiltther we could u,y thvt thEc taxpay«?r 

could .celinc,ui<h r.osLc-:c:1ion tt re. l':?~e ;_t is cLe.cr that 

pos&, s'l ion h._ c, b-i-en turnc c OV"r to s o,nco.11:J 1ho h s " 

separa c office, ,m , t'1c'.le ':'Lcords have bC' n in ,hat. offi,. 

for mar.y yei:.rs. 

Q So, yo., ..l:t'C' sugg " ting tt" ,:: · t mic 1t bu 

cttn .~ inJt n 

c.~,ent of th-:! taicpuyer? 

~m. Wil.LLAC'• z So far as I know, th : son those 

cat·cs do not oris,~ is because in tho:;e cacoei:- w 1.ssued the 

swnmon ... to t .. 'lc cmr,loyer. Of: courr;e, it .:he employer is .i 

corporation, thero is no Fifth A'l'IE.ndmcnt privilege to worry 

about. 
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(l . , 1 Gov ., 

that th<> peti · . .ion . · r.:r. 'l '.'• hi:.u r, ac.. 10 - : .. 1 1C. · '. _ _,; i 

you must - can on:..y with .:c,;pec::t tJ tho G'lvc. ,;c,1t.. Y?,l 

certainly do 'lot i;:,1ggl'st that th,:, ac-01:.r.t,.:.nt 1.ould be fres? f:o 

"1low them ;;;o fr~en·,r; and neig'lbora, do y.Ju? 

MR. WALLACE: That lr whc:,t i.~ had in mind, Your 

Honor, with respect to the cl~irn that is ~cing made h~re. 

' that th.:: Govcrr nent c., nnot ha1c access to tt,~m. ':i'J- i<· i'1 :;.r, 

response ':o the Fourth Am<-ndm ~nt --1.:iirn, \ h .ch ic e .;.,entially 

part of "he. Fi:.:':h Aine .. .!.71 ',it. cl, im, or, •re f .• ct- of thiL cos--

so fur as we r"ad the cl. in:,. 

Q my ._i_t: • .nt, M.. ' 1 

ratru>r t'an ~cr.otr. cnt- .•i:.1 a.1 t.1 0·1-._ .t 

precisely tJ-,_ ianC"- chis h ,d !J,-. .n h..::c· l "i _ . . l 

,m. WAiiJ'.C'F: W have til · •,1 ·ti: 1 pv ;itic. tl1c t ,1en 

information is c,;:.v _r. to the lm,yer soleJ.y ..:or th~ purpose cf 

preparation of incomL tax rctur.ns, ·chat is not '" com:identi«.l 

coromunicat:ion to the lawyer, thut thoo~ m t01·icL ru:e given 

to the l ~wyer to b(' :.:ynthe~ized os tt,e lauycr sees fit to 

h:'! commu1:icatsd on to th-:i Government:; a."ld, therefore, those 

communic tions are not within ~he 'lttorney-client p:.:-ivilege. 

When th~ informi:ii:ion is tu: ·r: _.., over to th~ lawyer for the 

purposes of ceeking his l,ig·,_ &d;ice, W'l think it is within 

the attorney-client privilege, 
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Q H-. th t fm."':ll 

COIU't? 

on that point. They ar::: cite, i'l ot•r brief. ·rh~y ro:e on 

page 18 at the top 

Q rh "c-m:citut or, l ' su_ would t, the same 

thot:.qh :: ::?t~ < P t.,lC t, o C lclS? 

t~;:E ... \i lI T.'\C U'"lr l t-h'l Pjf l I ril"'e,,t, '10;..,,; 

think 
, 

thCc.?r'l -~vulc b Si>.th e.i t \ e boi~;;. ·' 

:1.ttorn ' .,;lient pr.i'I> r . 
C, . (,. ,·y ) .1C r: ' 

at-tC"r1 ey -cli 1t r, r c· ) ,_, 

t:h' s ·H l\, I • r, lC '1 t J c;. ' 
co ununic;u':ior to .. h, 1t t r 1 • 

r ta.I< ~t • at t 

cei: t:;.fi a l')Jb ic ac-ro1tr • ant--tu d · stir JU ir-h him .:ron some, 

fellow wh" 1ukcs taY ;ctui:n --;i; cl C'Crt Lf · t. ,uh lic-

accourt 'lnt 1ere t,; 1ive thet.e pr·vatc eco,:dc, to e newspaper 

reporter, for e>:tr. pl , that: i1-:- would be ... u"jcC't •·o 

ci'3cipli.n .-y 1•i:oc cdiru"'o withJ.n hi· owr, ,i:ofrN. ion; that 

ther j s ,1n cvpectation t>f priva-1 in ll ,t i:;_nse, :i.i:. there 

not? 

MR. WALLACE: t Pl'"JUrr 

Q That wculc. b 

the princ pal ~'l! th co~t· • 

p. ·ivatc , tter fir.,t b tween 

ou:.-Uc ft .01,ntant nd then 

bet:w ~-n the certific-d public al'"co•mtan md p, rhaps his 



39 

profescional orgard. "-etion. 

MR. Wi;LL'\.CE: I 1:hin}: th&t i:; cor:w:c-::t, Your llor•O:t. 

There might possil ly be c;c ... c.· vil reir.edy bett•ec,1 thf' 

accountant and his cl~ en~ for b :each of ~~:rofE osional dutif';, 

if ·cl" ey ... ::c- recogni:.:ed b:r stc. • ? law: I th .. k this would be 

a q1•estion o" r.tat·. li:;, c"l' ;,_ 'r;:,nkl•· h. •rG r.o·.; J.ook.;d in-::c:. 

it. 

' 14 through 1r, .:.h~ ~cci•io.r oi t~ °;C"l·l C 

th.;it th£. '\t S• i ... , .'>t .,.~-1--. ' , . y 1.· ~·- • •-• 
• v - ' " > •• • •"'-• 

rights Wf'Ch 

'to the cc: 1p~ tl •rl p~od• c"'i ,r: of .f'-C'.:c • i 

operates c,n u thizd pa · on • 

0 •,: 1:- . i . · o , ;_.,d 

l- • , -_,._ - ( 

C 1 ' 

'\ " ..ipul • ,l 

• c _1ct.ltior.~r seek to diRtingui •h tt, CdfJC!; i.n 

variou~ ways, but the distinctions really overlook the 

rationale of the case,::;, which is pretty well ~i; ,1Mized in 

the quotation on page l~ at the end of the quo~a~ion in the 

Perlman cact: where re 1 ... nc-e \T - r; p 1.:iced 0 olely 0.1 a claim of 

title, ,1hich the, Cou·; d1.d nil~ cvon de!::ide, ba1..<..use it ic 

consida~ d urn-cesow:y t~ 'ccido h~caus~, 

tho crit.,rior.. of irr.;nun 'Cf i- 11ot tb,:, c.,~n£' .s p 0.-

prol"' __ .f but ~-'1e phy.;icc' 'lr mv "i.l ~c-.,<Ju 1 tc~n ..... rt d, all 

based on tJ: .. r-c~conin,1 o 

the leading caso, ~c~~!!._OJ 

)igr. o .:. 1 tic- Holm~s .i.n 

party is priv lcgLd £re~ ~ro ~c-inc th- e iaencc but not frcm 
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its production. 

It is true th.i.·;;. in tb:-- ~-nse imrolving the 

introduc•i.:ion of th, ,,tolen rccord'l, Justices Holmen and 

B··andeis disr.rn~._~,~ fron ···'-.. · h · •. ' · ~, d. t t--~ ~- , • .u o .• c1.,1g, DUL ·u n;;. :i.ss.-m was n~. 

violatc>C: b~ t]10 ii'. trc. ducti< ; o r , · . !' .,.,. ..i . .11 ,-; r . • 

lndc·Pd, it •mi p•:cr,i" d v,.- . .,; E>. ~ic.'.t . ' _;_ C • ,, • 

... h.:;, :~ no cor,i3tit•1t · on 1 p:.:c. 1i.· · ! C . -~ 

fair play which J.cn·· them tr, the c-oncl•J..;ior, t t i:hr c,vi.d 'r,ctc 

should not be ecccptc,d in this c.:>se. J?o:c all thel: ·.s wr: tt .n 

in the opinion, ~'1.is i; net a conntitut,·.onal 101,, ing but « 

rulo of evidence, in U, ir v,: e,, the:, Congres,; .. ou!d have 

ov~turncd; -the diuae> ,.: i'l no· :it l' r,rerr.:i:~:1 c1 t-h· icle 

ot-.h->r CCI$. i.n thie ( [ " t ld ;;.hd; thP. Fifth 1\r,, l< l •n> i.c 

viol at.£ d wh_-.n soi <'nc , <; pr... l .vid.• c-, 

created by or oW?'ed D'v t, t,·crso. , tt r,ti,; ·. .L iu t1).u 

privilc,ic, who it' nvt 1i·0 .1 · J.· b .ing .c-.p~ll-., 

against himself. Th :r.· yuu. 

lo , _;_tncc: ... 

_m. Cl!I-'P J;J,"T'•T.: m11GE~: ~hank you, Mr. Wallace. 

Do you have -~my 1. oxc·, Mr. Rocovich? You have 

about throe minutes r ·:r::1ining. 
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REBU'T l'J\l, ARGUMENT BY JC, IN G. : .OCO IC I, n~ (Sf). , 

ON HAI" )F 'l: l, fET .. " _') l:. • 

HR. Cfll:EP Ji ...;r1:IC'·~ E', -., :..· .: L ..... - j •• y , ,.. t ·:r .. 

Europe o:-: c ,~e C:L::t: c.nt p 1 ace < : ... ,.- _ ... o .r ,, .... 

confronted with the si::uat.i.on, •h&t kina -,:.; cc-.,1pul-.~,on i·, 

there being exerted on thl'l taxpaye • hersr, l "i l'h~ t, •tpayer 

' might not even know. out the exic.-~nce of the sub-i:oe'l.c., 

UR, ROCOVICII: '!es' sir, t'ha1: it' corr ct,, Thc-

Q A.id 'c not '!;he thru~t of the I'-· ft! Amena·n n .. 

tho c-,,m,> 11( ion o, th.' -,rinci;ial? 

MR. ROCOVICH. Your Hono:.: I WC' beli,Y {. .,. COl"tl l' 

th,t. t e righto in au tior, < ·'-' pc .. ,c-nc.1 }:, ,r, 

righ fl ·o p:~ot- ct "n '' 

against one's agon.; uho is ;1olc.ir- g 0110' L, r, p ... r"''' ,1.. n~h ' ' 

is equivalent to -:'lircctlng th ... t i:-am.:: co .. tp• 1 :.on ag1.in. tt-"' 

person himself; I think it it, esnentially u principle of 

agency. I do not see why a man's privileges should all be 

waived just by delivering his records ~o a temporary bailee, 

a mere naked posse3sor. It would appear to me that that would 

be no firm basis for waiving these privileges. We take the 

position here in look:i.ng for a moment 'lt when this recommanda-

tion for crimlnal prosecuti ,n is reached or at what point it 

becomes <. criminal matter, Justice Brennan. :Ct seems to me 



if the t YL-~ • ' "\o·-. i 

Gove;. rJn""nt, ox invt. -. , < u 

h~ .. c.;h~ was in if'Op - ny1 jf i 

special ayen .. c. e in- 1e h-ivc 

,v, 

,. .. 
f, Ci:: 

·-i,, - • 
r . . lu ·1 

~- l ~-

w ul th. 

· i.rq .c1lin: 

t t't.at cl.· __ 

· 1e .i .trict trial cow:t 

level and the Fu u.·th .;ircui t cc n:-t of J • .-,p1'3als volunt c- c i tc, 

;_mmuni+.y for us ,,.,u :t Murphy v._."t£~ro~':....Co iis Jion_, ~•• t 

lin,, c:Z c., L s. The " >V<>t rimer,. ,te;.r.' a.;tly re> u r to G..!1s2A 

' . to g .. nt J. urity i 1 · s vi nt · ;,n Sc,, · 'icy mu ,t bu 

> nt n • 'l id - c• tor crim•n. 

pros •cutiv ,. Othc. ••··. , -~ ,. o\ ld ro· qi 

w-u:ninc,, no.c 1•ouJd th, 

rt oppono ,t 

foll0t1ing th0 line of 

f • t qr n ,r , r, 

r ir 

cit ·1 t , •On: P 

:.re n 

t st 

Inst.:ince of o:,rner.,;h~.p f'r the-· r cord.; st ould b t'i.- t0st 

rather than sticking to cl strict title ::;ituation, aH:.hough 

most of the cases cited in t-'10 Coverrruent's brief ir,volvc 

Carmen and Burdey~ and ~ohn~ and scv~r~l other cus~s like 

that do turn on the title anr ownership concept. Ar.d I suggest 

a careful reading of ,Justice Bl"c~•J,lun' s opinion 4 n the 

Donaldson c se i.il! sho-,1 thi~ Court clea:.lv set this 

part' :ulru at• :c<tior, <5 de ~d d "• not decide in thu\: case, 

attrt th infoi: .n<"e in th t ,. .'.I in Re1:__m_a,!!__ v. C«plin is 

that the o '!."ecorc'I · arc Per o, u r corJs anC. should be 



nrotoc - w, ev. r th y re ju t ._,;; in th • v, r,h :In"l' 

I mean, '1 Fou t11 11.mi,t'm n': . <! rch anc' , • 1trc .;i;uatic--i, 

wh'ch ,,,e con.:ont' tl.at it: falls under too. u~c·use .£ thi.n'.; of 

necc~sity doc • , --it,, that are ,t\bj ct to ~h J Fi:th A.,;iendlli<?nt 

privile:ge, an:t Gcarch ard Dei:..u:,::t. by 'l:hc Go ·0 ·nent wou .. .l be 

an u,, . .-~ .. ;onebl.e :, iru:ch L'ld r...~iI- ire. '3o, i: i:h'nk t,1-at line 

n ceosari 1.y falls ov-ar into t':li, u-e;i. 

.nr .t \ ... , o, i · a 

su.bpoen!l, r,wrnorc , w0 • i · ,, _ 

, ould that ;,., e r · ..;nn'lbl ox 

MR pnr,:,v r<.. r: 

grc•mdct., I th· r 1r Y<'U •'· 

that the lo~·tio or r \cd po 

l it., ,J '> p V , 

ti , ro·1. 

not th. te_ 

dir otcd. 

It is he , n the 1 •d ,a.'.r, 

Q I t·,1. Jus-c gotting at: yuur Fo rth 

• OU 'j 

t 

• 

nri e>nt. 

argumen. Lf here ir 1.:il.' d •1a~rant o:r c. va:i.id ,ubpoc a, 

the Fourth AT'\~ r,a nt- problem qo s mmy, doe::i it not? 

MR. '<OCOVIC'~J: Y<:..:l, iii·, but we io not think that: 

u').roep c n bo valid if it · di1·.c":ed tor, d tr.? docum n,a 

O1m ".t hy a t "q)ayer. 

~m. . cnI~F JlJS" .. C' . U.t .. F _,: Th fOU qE..,,t.l.emen. 

he co 1. 

['h I 

was sub 'tt c.J 

t ') 1 1: 'clnt )- , • .:i. I: IC C 
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