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P R O C E E I N G S - ·- - - - - -- -- - - ·-
HR. C11!EF JUS't'TCE GURGEP.: We wiV. hear arqu:nencs 

no:d: ia 71-517, Combs ::.gainai:. the U:-iited States. 

-Ir. P-::,trt, you may proceed. 

0 I\T Aft, 'lt E ·1: OF :IN ,S N. '.t';·:~•,f, ESQ, , 

"I<. :r ·R.<'l. ft • Chi f ,J\'Gi:ic~, .:i-.c: T.'.a·.1 :'.'c pt.e.;.se t he 

W u li:.c 'co ar' nowledce an1 rec-oqnize that Mr. 

lop •:: ns wo,.l have l-e~n h re. '..:o · ay, but on advice 

of c.o•,n."J. he 11es \Jn.!l:>Ia tc •·,:.-1vel to N"-:hington , 

'I'h p_titioncr v,!l charged 'th -ln inaic·tm'c!nt having 

to de wi + h r .zi ving, pos.scs,:;ing, Jnd t' lnc:~;:;linq goods that 

tt •:.e st ~ll • n in'; ~r;ta·;::. cor., 'l:C - , When th~ matter Cilllle on 

:or .-. V. .. I' .?r • - ll. p~ ei• ri 'l;-. 1.o~on tc, Stirpress . 

'; argurr. n. ... ., .. .. bat~ .... l y, that: the affidavit and 

l:'. 

:t 

C urt r, 

r r . Wu Y'-,, (' ·iv£. 

) . ' t• ,El i~c-, e o!' s· 

r, ,_ '•. rr-.rial 

.· --• p -; one 

ap 

t , 1cir tl,~ 1'.:.rct. 

Court: c> l\.u c 1 d , .1 

nd t~ey <c,,; · ru c. t e, ill COU'I:"' 

.n in, ii· ving be~~i c}iallcngc.c1, 

J o to • uppr0c ,.; ; the 

tot ,id ru.i.l ty. 

Si it.:h Circuit 

th Uri~ed Stetes 

r...,, .1 e SixLh C.i.rcuH: 

ci6 o& huvc c~anding, 
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Uow, the n.:g\,il!'cnt of the petitJ.or.cr is relatively 

otraigb'..:fc:i:ward. We feel there's a t<"'nsion between the Fourth 

und the Fif·l:h .llr.1endn1ents. 1:e' re ;:~lying u)?On Jones, end we' r~ 

::e:1yl,1g upoll Sinu:nonc. And ~1e' re saying that :lf c.:.i indictment 

has, as one of it~ ele~cnts, possession, the governnent cannot 

d,my to U" ~•·ar,cinq b:> at·cac'< a search warran'.: • 

• le~., .I c gover.nr,,ent h"S ;J.rqued that -- a.c';ually they 

'1cnlir !J , ,·,r.ct 'Ja urea agninst hir:i the trial :i.n chi<>f. 

ii..,d thoy a:tsc1 n v1c. urgec. the, Ccur'!: to adept a thr. :,ry \.:hat a 

·.:lii.ef c in l~'.\ve <1e> c;:p~ct;-'.loi: ,,f: pri vi-.cy •1:. th r.:Jg,-ii.d to the 

goods t i'.\t: l:1e 's r.to:.en, and ce!"no·i.:, tl<'r fore, b:;:ing 11imself 

w!.·i:hin the Fourth A1ccn61:rnt. 

1 !..et:·' s as3ume tha1.: a '.:hLef hides hit. goods in il 

,:::•,3ckroom. He ju t: h:i.dc.3 it.' ':hci:e. TIie police hear that 

1 

did ii., encl '•h y !llll'f>i.Y qo l:o thr ~'.,ec'ki:oom operator and 

,, •-..(. ~ul •i· e to JC10'. nrou1d h'rc for sorr,e goods that 

I 

T 

el • " Th ch ck .co '.l i)t 1·oto1· sayf , 'Corne on 

> • ·• C 0 in 1 o U1c•y :tna .. r <' goods. 

y rnt 

t t!, : > ,. , is ·· t youi: p-..,si tion that the 

1;.<.. tt:,. 40C1d:::- , it1'out a warrant? 

P ·nY: l'o, "o i: i'o or · 'd s..iy they had 

E: 1ter tt ol'teck:..oom by t. o c1,~ckroom girl 

Q w 11, I 1,no , but tll.y dic1n't have permission 
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from ,nybod" tc t,::0 ti:e good~ 

'?rotoc-~s t, ice Gf ·eci:'3. 

O 'l'h"-tt • s your pciht, i2 :_t not? 

HP... PERRY: Y~s t :::ir. 

Q · .... 11 now, a cou,··.: coult .. -=> y, t•well, .-:;urely, 

yr.r have !ltandi :q i:o cbjcc'.::, in ;'.c 'lense tha·:: ;;l'!cy'ze youi: 

c--t")od-.:, but: i:.hc;c h;i•; jswt b rin r>o \'ioJ c.Lion of yoi:r Fourth 

1.ndmer;,. -.:icht , bc.c~'lue .:he ::iol · t"· 11'.'.'7, _i:.,eizc- stolen goods 

.I. h t. v'ol·:.:i 'Jc ,y';,o ,. Fv 1:·1 .i"!I\Gnc'rnE.'nt rights.n 

IX. .. F Y: ::i, sl r. I , ou1.d ,_,..y thut ·:'·ra thief 

.l . ... lie r.iay lot.€: • 

, 0 ' 1 :f.t.? 

Q •0-,7, 

C• 

!-l~. ',. \::>Y. :..11 ..,. ' ca" the goc>us WE:l'.« .;eized on a 

, rn .in 1l 1za .. i, '"'nt t y, ,1he:ce -.he gc'-ds were sto.,.od on the 

p .it:l.o.u:ir • s f •• • r 

Q I r. :.t the ., l tionn1'.1.p ·;;tat --

t ! , PE .RY. t C' .• 

C O h 

r . i 

' • 
, 

. i 0 

··-.. . 
n d · ··re1 Tl'' fro11 the r..ho~·kroom 

l, 0 a sere th t,•yes, 

h ( , i I v .,oas e ion of: it" 
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forces him '.;o admit an eleir,;:int. of tho cr:Lr.\e, ,1hich --

Q ~c1J., th1:.t eoesn' t force h.;.m to e.dmH:. ~nythinq, 

il: -- if: the ,~olicc got on -- let's 1.rnsur., that the nolic~ 

c1 i.d not violate you c:_ient' c Fou,:th A•,1c;:ornrmt riqM:.s by 

.,nto:r..l11g the :i:al:.lbr' s p:copcrty. 

!1R, P.ERR'l • Yes, s:i.r. 

Q Let's just assur.ic t.h,,i::.. i\nd g,-:>t to the shed, 

s~:.ill they he.dn • i:: violnted hia r:.gh·ce:, a,1d then they snw the 

liqllor. 

MR. PERRY: Oh, it woulc. appear that we do not hl'lVC a 

ae:;1rch, Your T::cnor. If they aaw it, d:td they look for it on 

Q Oh, 7es, they saw it in the -- they searched 

f .. r. it · •d f.oi.:nd it. l\na a:;r,uning th-t !:here wer"' no 

'-7 ) ..... i (. o" tr .. .f<'ndt n::' s Fou '•h m"nor _nt riqhts until 

y - ic )r, , n::L that poi~r.:. ;;I:. leas·i: tl•ere was 

Q t ou1.l y:::iu ,y i:.h t ·;: : .. r~ -1 s a•1y ·•·iolad.on to 

his Fm. rich or:dr ~nt ,·igM:.ll in i:hnt a .... <-'-'~ <)f sei.?.ing the liquot"? 

H ·• PERRY: Yo1r Eono-:-, ., woule .. ,t.y i::ha'i:. the.-ca are 

110 vio1nti011a Ci: hia rights up to thoi: ?Oint, ycu, s:tr. 

Q .11nd ell you're conte,1ding for he;:e io to be 

ab1.e to moke: 4-l ar t ant ·i:.hat he ought to be 2ble to have 

a chance of say· 1g, "l•y r·.ghts er n't v.~olated"? 
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Mn. ?,P.~Y: Your Honor, we fe~l that in thin particu-

lar instance, the search warrar,t WilS, and I think it's conceded 

i-; wan, not an nc1<iguate warrant. And l,e mmt to attack that 

1::..ne . 

Q t1eJ.J. , I un'.k:c;;;:«nd tha i::.. 

O tut all yot1' -,;-o cl.--:·.rairiq ii:; the ba :::is for 

't- _? o , ·\y ex;1e,c•·atio1 nf -,riV<1cy in i:he p,.-oper,;y 

'.:1 <c.t' wl·y \ c concealed :.·i: ,m this ..-.. rm~ the good!! we:;:e hot, 

Q l cl:.., in \..his ca::e, wc:cc you dc.nieC: the righ'i::. 

to shew tirnt you had Sl'C,. an intcr-:!s ;_ ::..n the real property, 

tJ.at the r.n·':ry of t.~e prc,p.;-:-ty vi.cl, ted your client's rights? 

!Ir., I>BRRY: Ycu:~ ::onor, -~h issue of standing was 

,.t d · c 1 r cd ri.t the- : rJ.= :i. ..,oui:t love::.. When we had 'i:l:e pretrial 

111 c ... • ..,r •· ,r,1-;, the ;_.-. uo a:, n •t 'r diccussed. The 

' T '( a. s 1fi:icicncy of: i.he 

.f:fid.? ... . . 
,· .l, o i '• ncv r b r ·rie out ca to 

1;1 oth • ,.. n t, i « e watr ,n-.: w 'J nc qo ,d, tha~ your cl:i.cnt • s 

Fcurtl 1'=nclm mt r.:l.ght:<.i er violc1teo. by entering ti1e property? 
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!"'·. r,•;:;,T,Y: l b,l · eve that':: :d c 1:1:::, yeE , ·:'our Hono•:. 

:Cn v~hcr. wordn, I'm ec;;y::,n9 'i':hat w~ ':eel th~c if they 

di<i not have a vaJ.id warrant, they clid .-::;t hav"" D right to go 

on this f,;1rm and find the liquor. 

Q we,.l, l know that• s you.: claim now. 

1-m. PE~RY: Yes, sir.. 

Q Well, supposing your c:..ient had pl,.n<.:ed the 

liquo:: on :::Ol'!l<l ~arm of a con,plete stranger, "loulcl that case, 

f :oro yo.1r po; nt of view, be a-1y cliffcr~r,t thc:n thi£; one? 

1-m. P"'RHY: ;,o, Your r cnor, our point of view would 

.;"_<1-:.r-c'! •:o ,;;:pprc~s tllac evidence, eve,1 though 

1 ' J ·o~ c '"f scer.etc•a 0.1 the ::a1-r:1 of a 

,7 rcr 

·.1.1c\: . "l 111. do e-- .: rid bu.· dn eel gi:e~t big hole in 

,l c.:o·na, bu~ d 't, aa'l .::o·.rarca ,;_,. ovEr, ar:cl we don't 

k,101: ,•hose lend · i: c? 

IIR. t'"'l'"lY: Ye,;, ::ii;,·. 

Q In i:hat expcctat. icn of i: :.:.v-acy'> 

MR, P~lR'i: Yes, ..;ir, l:ecai..se in this in.,tance he 

hid tl,m, h~ ec :n't wan;; c:nyboc'!y to fir.cl ':hem, illustrating 

h:..-, intcnc to c">n<, ;:,1 the.,1. fie':::: t;.yinq to hid.:i ti1em. He 

1 

., c-1 , c-f r::. 

noru n· prot c~s that 

· ,, i o · n 0xpec·;:11-c ·on? 
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11n. p·-mR"• Nell, W-3 und<?lC t.md that the Fourth 

pcr.sona1 right, nncl ·-

Q P ..;c;naJ r:i.g11t to bury, hie.:; i;i;olen goods on 

Hc11, to :b p;o c1.::ec1 in your effects, 

a ncl yo·:·· ,ff.ect" '\re -i:.l:c J..".qt or 

Q ·ell, of coui:se th€y aren 'i: his, by definition. 

1-m. ! EidW: Well, fr.on i:he concr.";)t of p;cope:.:ty and 

o·,111cr•·l:l.p, \~'lo Cour"'.'s corroct. J::,d:. tt,s r..:n did have 

p;:ier.oGsion of thcc.m, m,d hF' ".l charged t·Ji t.i1 possession as an 

elsr;:.,mt· of i;hc crill'e. 

Q Su'.:. :r thought you •0 ::e · 1:guing 12 mi.,1ute ago 

t'ial:. , 01 J?l:l.ncipalc conl:-nt:i.0:1 1r.:-; vici ... icn oi: the expecta~ic-n 

oc -ri•u--,, on the fern,. Ne 1, .:u:e you lso saying ·::hat you're 

l re'n a 'rh 

L. C' 

n t." l.l.quo}: : t :.f, \'hi.ch was vioi.ilted by 

I .. 
r You~ 

. ' \ en ;·' } ) • '!t \ 

1 r- ion ·c·1. 

c;.cc,C':.. t > orotC'~t ourst lv ~, so t \: 

s·tnpr ' d, 

i' 

sed on the idea thut 

,.. fact ti1at we' re 

g' V( •1p ~omc -:Jing in 

• c, n h&ve ·i:his evidence 

Q ie 11, b ·~ t:1_ liquor wa tnl,cn from you before 

thi& i you m r n ..i:.vc Ui? :.101,e hing in ;he i.; N.1e of a con•.lees;.on 

i· l ·in. to the rits o .. -i; 1e c:c r,i l cl, .cge? 

-~x.P·Rli 'l" d.r. 
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Q Well, I tl:;ought you said .:. 1 ;;ho cloa)~room 

ex.::;uplc that the pol.ice could seize the Gtolen merchandise 

or the con·::raband without violating your Fourth Amt3ndrru:;,nt 

righ-.:s? 

!t,R. PERRY: Your: Honor, Jtt:i.ybc ~.f I had the opportunity, 

I'd tclte ::ha'.; back, 

Q You ';hink ~!:rt• s fatal? 

' . . ,. Y-,ur Honor., thlt o.ucstior. is a difficult 

1d c1~ -L! q•11s1: ·on. I 101:~ • sa:: h ::. · hc_r , nd .. n acc~ss to the 

;:;lo krco , w ~:U:1: regard to '..:he> gcoas the.t they too:<, if 

lo;:ire ··-

0 :ell, lt mi::y <Ji"c you Swcnr.:i.ng, but o.re you 

9"0i119 to win ycur Fou.rth .".r._ndnent .:i.rrn l"nt or not? 

0 . . 

l"' .. gt,' t 

£ a 

1:1<. PEP.RY i In that car- 0 I would r·;:,.y probably not. 

Q Ye~. 

Q So i:hat ycu' d have s i:,mcd11c; to lose th~ issue, 

,. 

'3 

. 1t? 

l , 

, 

il 

Q 

r ... AY. Yes, c:i r. 

t. 

r ve th' o oro"lcm. ·, ha'· when we heve a r,:otio,, 

c , ,. od to e· ,la:in '.1ow ue acquire our 

.,.h , it "!IS, whai:: r ~·c say may be used 

h ught "-ha~ ::_ .l :> ,s h ld that, • hatever you 
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said couJ.d net be useci aga5.mit you, 

HR. PERRY: Yes, sir, tl':at 's co.:rcci:. l!o.;, 1;e I z-c:, 

trying to determine if: it r.:an be usod indirectly, from the 

standpoint of impeachment, us Harris wouJ.d suggest. 

Or could 5. t be uaod in this :my, let's suppose that 

,ie we:ro suc:coasf1.,l on a n:otj.on to suppre::;r;, antl the tangible 

cvicience cou:..d no·:: be used. Now, could tho .Un.il:.ed S'cnteo 

GoVQ ~,."'i•1t U>'::) other faci:.3 tJiat ~;~rr. '.:.c'.irt<·ed. or their origin 

<'l" t· e~ fuct'; th/!lt. they pi:,.:.cr.·:.:cd? 'las it ·i:.::nly indcpenden·:: 

t10,1, the covcr..1ment makes the point that i~ i:.he mar. 

is a thief, wit:1 ·: .}9a;:d to the sol en gc:-ods ho shouldn ",; i:1ave 

standinr. 

Bm: .i.n order tc de'.:.~rrnine .:hut 5.ssue, do we first 

have to actet-m:.ne that h~' r; a 'i:hiei? l!hi.ch is really ••1hat is 

s.ippo, ed to be deteminod «t tht' '.:.rial in chief. 

No ,•;ould oay 'i.:hat he's ent:U:lc.d to assert: standing 

•.:.tho·•t. I nvin~ a detc:i:rnlndtj_on on a pr.ei.i•ial ba::iis whether he' r, 

'·h. ": 0•· nc,i;. 

a:,·cn' ·- there oom-, situa-

; ·,ie,, c.;, ; v · o ·-1· dett' :i.n.:ti on of the ultimate 

; or o.: c . 1 p: ur 1x i.y :ffnrds ba.,i.s 

for p ._.., ,l cause <'t' a.'.'i.:" r an arre it or a warr~n.:? 
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llR. PERRY: Yes, sir. 

Q So that you sometimes do need to mnke a 

p:ccJ.irninary and tcmtative deteruination before trial? 

MR. PERRY: Yes, :::ir. 

That's the probable cause determination. 

Q Is there any more than tha'c involved hare, the 

proba~lc cau~e to b~licve that he wasn't entitled to posse~sion 

of t~is prop-?rty? 

MR. p~·RRY: Well, e;icep'. th.:i' .. at the pre'.:ri.:'ll hea:::-incr 

l m qh' cc n:: o, an~ 'iff'.y, nNo, :i: 'm n'>t a thief", .,_nd then 

hi.-.. he ·:- • t"1ie:.. or. ll':: i,as no::; 1mtl oc~u .lly you've got an 

issut> w:l '·h: n an isnuc, d~terreir.!lt ion. 

Q Ii as this me:.:-chand:'..se -- 1-t W<-.S ·•1on-taxpaid 

1iquor, i:,:; that it? 

!-!~. PLllRY: Your Bono:i:, the ta~ uas propei:-ly paid. 
' 

It wDs legi·,;;imai:e alcohcl. 

Q So il:' s a q.-esticn of S .. t' s beincr stolen"? 

I "'.. P~RRY: Your Honor, I think t.her2 waa question 

of ,ihethor ::.-t -,;as stolen ,~nd who ot-,le it. As I understand 

c; lo n 

k 

t r,croi:-tctl lt> l ,lte ·it1ri:.e commerce from 

uckv. :rt. ~lE>S pro:,e ly tw«:d at the timo :!.t w.::ts 

,aJing, th~ Co~rt has 

ho· 1 . •iJ. · r. ~Y ith c•.c posi• 'o c,rta'nly, we're say::.ng 
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·::•,e United 3tat"s Govc::nmen'~ ~houlc'i not be nllowcc1 to benefit 

°':rom J.'7tii:1c SI"ecs.. Th ,t:_ :.z, if -::::1ey C:ln go ont W.r!rl b·~ca.k down 

<' ooor., or ,1i th un ::.nadequ;• t" warr.an·c qo ou·;; antl ~t,~ rr:h snd 

f 1nc! sor.cthing, l:hey s)10•1ld not- throu~:1 :;11~ limit~tion of 

s: mrnons o;:: :.:.hro·.1gh the sl.!ggestio;1 o( .:.ho U. s. Atto:-:ney be 

pe,:mi.ttad -.:o use ::in·t e·r,.dencc agaJ.nc.t. us, 

We don't think this Cou:rt should sanc.:ion lawlessnesi; 

in law cnforce,1111nt. Tha-:: '!I all we hnve r..ow. 

Q As I underst::md it, Mr. :Pc.:-ry, the go•m:.:-nrr,ent 

has now conceciei thut the search warr,:mt in this case was 

d )fec:.:.ive, in s uffici.en·:::? 

l'R. l' ;RR'l • Ye'l, qb:. 

c . f' thal:: y·,ur ,mdl'7.'c t: ,in ding? 

"''l •• , R 'i". Yen, ,ir. 

(l 

t . 1..ec. • ,y i:1"' go, rr !It .:::t he D;; :.;<;~·ict Court level, 

:/ 1 l 1 no .) • o. un ·.ty to rhow yo,-.: el '.er,t 1 .3 relationehip 

w l•;;t · h p .. "llis n 1her.e ~he- l iquo·!' ~, , s: i:;:~d? 

HR. P 'i~Y: T:,a·:•s co:;1:cct,Yo~•:· I onor. 

Q l\m I cc,rre::ct in ,.at? 

Hn. !''RRY: \·!e'd m:gue for .1 wai•1er of that point, as 

a r.;atte of .:,ct, l:ly the u. s. Go crn "'nt, for not raising it 

t U, trial court Jevel. 

Q It~ sn't r 'sad t ~11, 

• :"E U'tY: No, o i. •• 
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Q Of course, the rc.:non th1:t che governmen'; might 

not h vc :raised it, I auppor,e, :i.s ·i:hut the:,,· got a favorable 

r.uling on -.:h0 vc.lii..5.ty of '..:he .:eai:ch wa::rant affidavit? 

:~. ,EI1RY: H ~11, Your Ilonor, nt the t:ima th'i_?Y rested 

C1 t a cgl1 'l i:.: at th, ri=c ~:.ial mot: ·.on ::o supprezn, they did 

1 ot .i.~ .. 1-.•.:.s going tc- be -:>avo:-:ablG or not. 

.101 '°',. ge,irg to -- if ~he.{ were concerned about 

it, 'J u 1 tlunk .... ':ey · c.ill ac'l."iln(,::? t,V~l·y a;:-gument 1:ha-c the:,,· 

h, • -. cl o· · e::; . .. .,.3 enc for ~n afl:c -i..te-f.:ict use, n::; ii: w,n:e. 

Q Yc..i '•in!: ·.hcy ce>\llrl l1D.ve ctncked or suppor.tecl 

Vi'lid · ty cf ;t~o wa:-:-r.nnt ho~.h c,;, the u!:l:iciency oi: the 

affi.c.avi,., an<1 on ~-he al~ ()nee of i:.tanding; t.hat ' a a ,two-pronged 

part of tha ea!!'.- argument? 

1~1,. P.ERP.i': Yes, oir. 

Yo"\lr H .10:i:-, as e. ..in.:tor of fac~, a little bit more 021 

~het r,o.nt: If ns:fid~vit and tno ~oarch warrant had been 

Cl 

f t 

u 

t 

· l ..t. r,J _ P,~,n :.1, , t-1.c- auc:;tion o~ standing 

• i vc b. r.ai ci. B cat•sc that a~fi1a,,i.t 

,. a 

' 

• ·o for ::'1> ·.·:ifcrmant's informt.tion, 

.:.at' en of •· •0 o ,d b•• tho petitioner 

h , o c ", ling of the cro ,J on the fr.1-rn. 

r ·ont ' ::o.. tt court of Ap l"I or --

0 1md iae t .o question o,: o ond:i.ng :cor the 
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first t: m.e !;here? 

the Cc:,1.,rt: 

MR. P:I;RRY: Y~s, sir. 

Thank you, sir. 

M!l.. CHIEF JUSTICE BURG3R: 11:c. ncynolcls, 

ORAL ARGUMENT OF WILLI.1\l'l BRADFORD REYNOLDS, ESQ., 

ON BEHAL:' OF TUE rmsPONDENT. 

MR. REYNO~DS: Mr. Chief Justice, a~d may it please 

~hir c 'lse pre.sen·~n 'i:h" ..:inc; C' ::.ssue: whether one 

c'lur ~tt i .. P r:i. ::io .. ion c-f: . to1£>n p::vi,,cr.:y should, by virtue 

h.·' , 1, :c; 11 · ·1 , b acc:o:::dccl an·i:('J: 1:: c s·~.:mding co chal.!.2nge 

.. s .;.rch _or or.- J.-zu:.·e cf '.;ha'; .?ropzr.ly. 

",W, in o~·dc·c .... o put ".'°lt..t .;_n uc in'i.:o p~op~r c.-o:1text., 

1 t .c ur.plify on t,1e feet'- pr<)".tirle,2 by li".', Per.ry jus·:: hrief:.y. 

I?r.ior i:-:> '.:::ial in this cas-::, p-:'-i · ioner '!loved to 

oupprcs; thr, 26 C!.sos of ;,hiskey .i.nv'.)l-vcd here, that ,~ere 

s3zicd t,y tit") lion ':ucky State Po~_. c:;i, cJ.airni:1g that ;; he underlying 

afr:·,-.nri'... for t!-:.e search ,·.:.r:cant as J.egn~.ly deficient. 

T,ie met ion w.i:; hear.a by th0 ::";;.t• rict Court and denied. 

F d t l.: ., tim~ ·cha auestion o _ta':l.dl nq was not raised or 

r Ji, ti, r • 

m .. e ':h~'l proc,•ed u :t' t'C'i'll, wil re the 

r.c "'1 ed •· •o::. cl\ ing. 

, l (' 01 Ppho ud one Janet 

a l nv ked wJ-, .tn' he k .- o ny c ho wan":ed to buy 



S?me \I hickey. <;L.i st>id y~s, :i.,,i J.ct8r t),at. day peti t:i.oner 

d~J.;v ·' ap;)roxi.rnM.ely <W cn.;;es of whiskey ·;:o her home in 

r,-. ·1po ·:, :"!ltttck;:i•, 

lG 

T o fol1o. ing cvcn:lng, Mr:-. T.!nllard called petitioner 

, 16. told :,·· m t, .. she has hcarci the wriokcy u.is stolen, and 

aoked '.;hat he rc-·:.iove it. 

Ue did llo, wi tn the help of one Jame:, 1~artin, Mrs. 

Bnllcrd' s brother, .:nd they stored the ~,hiskey in the basement 

of the ilor.10 of ~t:!.tioner's estra.,geci wife, t·1hich at that time 

a!so contained aorne 30 or /JO additicnal cases of ~-1hiskey, 

L"i;er th;;t same week, nartin received a telephone 

call ..:ro:n petitioner; he uas told that, quote, ttthe heat was 

o•, • h 1.- the ;hi k y l.0.,1 to :be moved. 

'·wo n t· c-n went to L:1c house, loaded all the 

._ ' y ntn , pickur. tr~c•t, a:id ·::ran sported the 

2' m · lc-s to az"rd. Kentu.::ky. The cnses were 

i:; or"'d . 1 n 1. sh '1 on f-1- Farr,! of p~tii;ioner's f,:l'i:her. 

.:1!' cni: ~e.z., ll.i:i: in , ent i;o the F'J.3:£ agent ::i:::signed 

to th, '". •~ "'n' t0J.d h'm oi; tte stolen whiskey. 'l'he agent 

er vc '~ho info:rmntion to i;he Kentucky State Police, and they 

OJJtaincd und e•{0 ct1te-:l a \/arrant -:..o search th.:: father's farm. 

Pursu nt thereto, the pclice seized in the crhed the 

26 ca ell o~ w;1iskey i,1vo1'1cd here. 

Pe' ition r, 1ho w .:: not p::esent at the time, was 

1 te.c ar csted :h1 bis home in ,J('\ port .. ICentucky. His defense 
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at trial wao based on testimony given by P"'i:.itio11c::: and members 

of his feunily, ·::o the effect tha-::: the shed had em:lier been 

rented by Ja.~1es Hartin and one Charles Chnpman: that it was 

Hartin and ~hapm'l."l ~•ho had stored '.:he l h:i.skey in th0 shed, 

n 1 ~le p~tit:: 01er had no,: been on or noa-· his fathe;.·' s fa:rm 

le11 nt per::.od, and h 1 n,.,, ::: had a:1y;:hi.ng to do 

·i.~h tl'e :•hi,;J-e ,· i.n quc ·tion. 

-ollo 1ing h;.s ccnvi-:d.on, pE>'i:;_t.:·.one;: <'.ppeuled . to the 

':.t:1 Ci c .i. • C u •. c cf A::-p"ti.1s, on the g;:o,,nd '.;h~i: Uie whiakey 

h 'l i,~"'n o l."ed ~,de..:: :-n inv:i:U.d ~e rr.,1 \,~:.:rii.~~, and that th£;; 

ovidcne~ .lad t 1c:r :fore b~cp impro, ;: J.y ndmi 'cted. 

·he governrr2n';, z:aconnizing foi: the fj.ri;~ ttmo on 

cppeal that the und"!i.lf ;ing ;,ffii\~vi·:: ic--r th2 search w.!lrrant 

w;:io leaa1lv cf5.c:1.ent, under ,'\Quil.11:;: v. _!~, argued only 

in t~-~ co11rt- o:i: A!.)ncals i:hat pei.itioner lacked standing to 

.::-ail:'-; th l'ou:i::.:h 1'.mendmo~t claim. 

.. 

Q a, -·e? ti, ct 1,..- :i;OU•. · qumen-c ti.ere? 

, ,; : ~•l argtll!'.~.it tl ,.r w"'J ~--.ss<;.d on the 

,, p t' t on :t: hcd no ·· 'l -r t ir the pi·emisei; 

o:i: 1 ti e ,;>. oper.ty oe.i.:.:es:i. 1\rd h"" w;:is not on '.:he 

prm,ises o 

Q li' l you neeeed to r9..ie 1 .n lhe Eirs-.;. 

MR. W, ·or !)S: W ll, . be l ~. V ,~ hut thal: 1 8 -~he issua 

in thir. ca9, Y~ur Honor, 
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O rcll N:surne you we;1t en tl•a"i;, that he h:id to 

thal-: l·e h'ld 110 ia .crcs-i: ::.n ·,:he prope::·ty, ·:n the :rN1l property, 

~./?-. RE\110:..,os. Hell, lhen, I be.1.ievc ·.:ha(: there ia 

that ,,.he is<;ue is whether he ~ould ac,;o;;:t ,:m interesi. in the 

pc:rsone.'- property that we.s seS.zed. 

O ~:ou th5.nk there's some doubt .:bout that? 

MR. m::,mOi:.DS: Our posi t:ton is that he should not 

ba c.blc. t:o assert an expectation cf p:.i.vac:: in the seized 

p:;:opcrt:1 , be;cn11!l!: it. wao o-:::cJ.en prope:r.ty. But that -- our 

'='t>S.i.tion that the 

Q 'll 1, :rcn ~-eem to ~hin": the;;-e • o El •·- do you 

t r !· ··• :e re · · y , 8 some subol::i.ntial qncstion th.it if a 
,. co t )0 le;ral 1 y com~s upon s-.!olen p:=ope:cty, 

i:.. 

:. · ean, j_f. ·:c has reasonable 

.; <J1. n 

i 11., Yo:.11: '.,cnor, I bolicve 

Q In i:>.it in doubt 1.mde=- cur prior cc.ses? 

!Ul. R ;!ltlO:,ns: .: beli ve c!lat: there may be some 

queLtion unac·: a prior dncicicn of thi <;; Cc.urt, Jeffers v. 

O 1itcc' ..it·,ter-, 14hera thc,:-e :as l :nguc1qe to t:he effect that -- -
t · q·' · c . ·· en ,..,c.. ,n con ·rat- rid -:1.u · tt>l"n p;:-operty in this 

1a p .r ·c, .::her , • 1, r<Jt't.ge which in<'U.cc.:'i;(>d 



that one m::.,;,,rc. hr.vc;: a propd.eta1·y inte:1:cs'c in contraband 

sufl:icien,: ·;:o give him a right of privacy in 'che property 

seized. 

O '7c:u., whv.t nilout ~istor.ically, rcga::less of 
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t·1hai: t 1 scope of l:h') in::ident to cr. .:\::rest s.)arch .:i.s, whether 

it' r: vr.-ry 11a.i:r:ow· or broad, t,hen :,,·ou :nake rui az-r.es i: .snd you 

,;; ::.toe e\•idcn;:;o, tltir: cvidenc~ Ot' contraband o.: ci:oJ.en p;:cporty, 

i y•-11 find i·;,; en ;.;11,- pc::son, j_r. •':hare eny question i:hat the 

pol.ice :nay se:izo ::hut? 

MR. REYl!O!.DS: No, I ·::l'link --

Q 1 nd ~ha.i: -::he¥ reason<1bly may veize it under th<!! 

1m. P..t~!O!.DS: 'f. -chink i:hat • s correct. 

Q Wei.l, whd; • s the; di ffcr,mce here, :i.f the police 

tir" lcgo.::.1:v wher., they n:::c, why cc:n 't they seize property tha·.: 

g '~e ·'l h v; ng been a,tolcn'? O;: ai: J.ee&1: t:ll'1y 

0 ble c ur.fln ::o th:lnk they ':ca •;tolon? 

l. F 'L. o· DS • ·1.11, th.:ri: • a tho p sit.l.on we -tol:e. 

,.., :i •• ovc. t: 1 t th"Y crn do that:, 

Q 1•:c.ll, c <C pt, , s I unck r1,1=and it, you now 

c .ic;ede thai: tl.e3y wo?.e not legally where ttcy were, that they 

wr.:::.~ ti '.lrc. t>y re~ on of 'l.1 invalid, im;uffj cient. scarc:1 w"'rran.;, 

M:!t. PJl'lMO..,OS: Ti•n'I: is corrcc. ·., 1c,ur l!ono ... 

{l Jl.nd a~ein on the pi·e,niua i:hs:,: -they 'l!IOro not 

logall:,r whe:re t:hoy were thero, 
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MR. R'E:Yl'OLDS: 'l'l.at' G cc,r:cec::. 

Q Ane. the question is whet:,.cr. or r,ot this i?"'.:-son 

has 1::he standing to r<1i~<e .:hat i1legality. 

KR. REYNOLDS: ').'o obj cc:: t:o that, so '(;hat I under-

stood --

Q Yes, but don't you concede from what you suqgest 

ought to be cion~ in thi!; case -that he has, that he will win 

-;:; his cei:.n if h:s r:an shm-1 ,1~ hns c oufflci.eni: ini::e;:cs:: in ·cha 

Q '(n • 

b.11.'cv" tlu-c'z correct. 

Q ~11, e.o ycu concede st~nding to claim that 

ente;:::.n-:r i:h _o 1 p: ope·~.:;1.' 

Fight. 

MP. REY~lOLDS: 'I'hal:. s c,:,.-;cect, Your Honoi:. 

I th.l.,1k --

Q .13u:; :,cu ce:.. ta.inly -- b:.t i.:hcr~ 's ns ··- do you 

i.,• t n m •;t • so r;hc•,;, or no anythirg about the p:irsonal 

' X-0 ci ~~;ci? I<:t' s asm.L • you win or, i:ha -- on 

C'< .,.. • ere ;: ,.,. nc,c .. tr-:. you won, ancl were 

·,. 1 c 1 \:.' ,~ .... he a._. r , ;.'..nt ... i:.:?st in the real 

, ,1 ·om tis n .-y 

·Jc 

' •o. OS: t:-. nht. 
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Q Is ·,he C:'.ISC ovnr then, or not? 

'l'R. ""•',V'.'OLDS •• •·' 11 ''- ' f "' -• .. e -- 1•0:1 ··- ~.e , .: .. e qucst:i.on o 

' ··he nupp·~cssion is -- if he has no iute t: in the pre:i,iscs? 

Q .. {33. 

Mn. REYimLDS: ':i:'hen he would no·::: have any standing 

-::.o ruise a 'l:'ourth An1cndll'.snt clnirr .. 

Q ~bout the entry to the property? 

MR. RE\.'N:::>LDS: That's cor=cct. 

Q t:01-,, how about ths 1''01l.t't:h lll\'\endri:ent supposedly 

protoc~s ugainst sei2uros of eff0cts? 

MR. REYNOU:i1: To the e;tcer,i: that -- well, our 

;os:.tior is that ·:.:l, y z:rs 11,:,t his eff.eci:n, ha has 1,0 right to 

<:r·..,nt cl.r.:ir::: a· to cfrect.s -.:hc.t aro stolen. 

i •ll, la.i' ll l'!Znimc i:h t :i.f;, inntead or whisl:ey, 

') , .i. i::. ;. • hare~ ,i, 11'1ich a; c1 belong to ,,im: that 

-i • ha· oough · .:md p~id fc;;.:, ,.:.nc1 i"l thut sense they belong to 

him, · 1· .y cid J. lone to i1in1? 

MR. REYUOlDS: Our pos'tion 1··oula be the same with 

resp c·i::. ·:::o he:c·oi , --

Q i-·011, i·i; doe311't have to be, does it? 

MR, REYrlO:r~r; s: -- us H: i.1 to stolen property. 

Q !t ~oasn't have tc ba. You're talking here 

ebout .t len pi::>p"'rty. 

MR. p 'YNOL st In th;I .. ca •'ro talking about 

•., n pro .:ty. 
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Q A.'ld :r sui•;nst ::hat., e,ltrouqh you ao·1 1 t seE:? a 

d:.si:.illctlon between con.:rcband and stolen goods, that there 

niign-::. ba on~? 

Q T .. re may be. in i:cncr .s 'i::o what you argue 

in V'lt'r c~~,, 51• vo•1r b:dof, bccausC' youm:e saying it doesn't 

I rt 

..... ; , 
n. r ,0 (' . . 

Q 1;0 , no'>l ". out :U: you -·· wha'.: about il: you• re 

· .lg ally in a pl <: -nd yoa se., !:lOtn;;; a•,idonco of a ci:in1e, that 

unqu ntionw:,ly belonged to the defendant? 

1-'...R. IU.,'Ytmr.os: Tne ovi.dencc nr.q, c,,:;·; ion ably bclongo 

to ti · f·n · i:.nt.7 

~, " ' , ao-t.,, you' re sec.::c'1.l.·1g o houoe with the 

• 

n. C l t'lin·· tn,i-c fc, <'lcfo;:iciant :1ould thon 

c i. i e ·n t.hc cf,.e<.:t. it \ID' n-ast.!.on1:1bly belongt?d 

:t \,·o, · d n "),..n •'•h t you could:1 't seize it? 

'f · ·.: uas ev:i.d1:mc of a c:::.irne? 

R. Ot.DS: J; -- t' .e nu.=; ,;ion i: believe, is 

\ e.: l' ,;i •~oul- hu "' ztnnding to o.:,:j •• to the Ee:!.:::ur.:i. 

b-'!:i.i vc e coulc "'i --
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Q \•:ell of ·course, but r:ould he win? 

!1R. REYNOLDS: 'l'hnt turns on whetho:. it was a re.:.con-
. 

able or unra~oo~ci>le seizure, and I believe that Calls into 

tha qucst:i.on of \,hethe;c it was in plain view or whether it woe 

in the! p!'lrm:i.scibJ.e scope of the search ot the time and questions 

of that nature, But as to atimding, our poaition tould be that 

he WOt~ld havo standing to obje<-:t ·t:o the eeizu!:'e, because it 

Will /!ll effoct that did b-:ilong to him. 

Q 7, 11, 08 .,. ti.ide.::s i:cod --
'q. .YI C', DS: 'l' r :r:csCtJ.ut; -· en of that . .... 

Q • ~lz-. Ju~tice l!h:.-t:e'c question -- rnaylJe I got 

t,. <'Ii."' t;,: ,~tur.o f:i:om ··h.it ,;ou c!·i.d -- I unde,:stood him 

.. p '"' i;.o you a CuLe ~,nc;:c thl mm.;r of ·::he cztublishracnt 

h .. d c;;on nt c. to the enti:y &.cl the cear.ch, and then the ol:ficc:c 

°l'i nt in ond lHl:1 .i;.i:sd-off shotguns, hancl g:csnadeo, machine 

guns, 011 their faae, aomnthing he cou:.d observe. No1~, ie 

that ·the ~,ay yc'l nnaoi:-tood h:i.o quest:::.on? 

Mn. 1$~ .'OL!1S I Well, ! !:oJ.icve that on thoso facl:s 

·h- -C he )/'J tld ,1 VO sl ud:Lng -·· 

!1 Str.n i 1g +;o r.:ompl ~::.11 br"o:c·e the material was 

j . t. i C'vi 

i . . ,, 

., • • 

.., e, C 

,v • 

,.. J Cot J d tlv2re lr- cny c, uesticn about i l:s 

r y 

<.'h, no, :;: th' nlt .:hat t:h • a{lm.Lse.!.bility 

h \ ouJ.<l no'i:. l:, in a !JOS; tion to supp re s 

ut I b li-avG th~.t 1:ha1.' o different question 
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i · to wh :he" -- tir··n ~h cue.:;·i· ·.{)n n',e:th~- he hac 3tanding. 

0 I-Tell, :-tllnc' i.g , ,., to e:csorn1 pro;·e:cty really 

l. J < 1 or · c:1:..-c11olog' c~'- o:: ci~·cui tous, ion' t it --

rt.:ndincr i 1 co cc· · on with .:c:-,al property ar.d c::pcctation of 

p,:ii;ac~ i'1 pr'mi,;ics rray rn'-lkf! _ .• ~od e; nr.e; but standing ii'I 

connect ion wi'.:h pe:..·:.cnal propc:rty, it Fe ams to me fr-o:n the 

q ue:::tion, ti.en just: boils clown to almo::;:: six of one or half 

.i dozer. of the other. 

MR. rxnio:i:.os: Well, I think tliorc is an overlap, it's 

intor>:"'J.;.tetl. D1•t r he! i.0ve that ·l:he,.c -- i·;: could be that 

u pc:-. .,oa h11s 1Jta."lr1,.•1c~ tc ob~"-,cL to a m ·:::ure of what is 

-.1-1fui.l • r,i s rc.:rucn'l.J. eC;ept:: ,, ,md .fC'c.. ~ecause tlr seizure 

·c ;- ::. • l>te, n t be :ii;,:i.'l .. c i:..t.ppr~ s i'i:. 

b 

Q 'l ~;.. · 6 if the oe,:ron.::. 1 effects W"re somethfng 

• • .'.; t l • 

, O'lCHl tl = ·eizt• ·" irigh'l:: b~ t•nr,:,~-:;onob1.e? 

.n c DS: ':.'h t 's ..,, ... ..,..,_. ~io11, ye>J. 

Q ,';Cclur-.! t.hcy were r.ot hi. s rorsonal effects, 

t y l- 01 • Cl O !, , 

,R. R•· VNOt.D:;: The:.: 1 s C'Ot·i:-ect, You-: Honor. That's 

o•r ba ~s po~it'on. 

o . C"cause, as X say ~gain, ~s · understand your 

o:-il. •' r i r~, t lec£t, you conceae:c. t-l:t.t 1'::hj,s was an 

1r 1)1 1 en? 

,l'N ,D~: "'his w s .:,n u'lr ~onabl('! search; we do. 
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Q This search violated the Pou.~th Amendment, 
I . 

MR, REYNOLDS: Somebody'R ~ourth Nnendment legitimate 

expectation of privacy, yes. 

No11, the problem that the reason that w~ have 

::;µch <1 pr.obJ.cm I.:"' th :.:-e 0 pcc.t to ncand:l.ng is because o~ the 

c1 cis.i.o, ,:r: th:l< Co :i: :!.n i!Q.:!£~ U1,i·'·,;d States, uhare it was 

b ~.<J th~ · o - 1 ho j" l•ri-:ged -;.;.i th a poo!:-ezsory crinc, in this 

case por-~er.m.Lon of stolen property, automa.:ically has standinq 

i-il:d we boli ··e ·:hat the dt.c~. rationale of the Jones 

d ci.i:io.1 hrs k:een underrni.nG?:t signi:i:icantl~• by the subaequent 

decision in this Court in Sirnmona, cll1C th~t it should be 

roexam,.ned L·y this Court. .i':::id to the extent that it vould 

confe;l· att'·omE t;.c i:t:1.'n<lin;.r to one charged with a possessory 

crin:s o" rt "1Cc:n properl.:y, i-l: sho·lld be abandoned. 

The :a.:1:;or. gi•1en, or.e of: the reason::; given by the 

, s a·. ::,1 ~ui.:omatic ::,:;._.nci·1g i::uJ.e; it was essentially 

•. en . , in oroer ·,o c::i.:ciJ:ti~J standin,;r to suppress 

· c, ti ;h-c • 11 h v~ vi.:tua ly to r.dr,1it his gui.lt of 

0 I' , cl,argecl. l\nd hie virtnal aduiss~.on 

co ld . n, t t , i. ti·,1c, b u 0 cd nga:lnsl him a-i: the trial. 

nd •:: 1:::: pro~pec~, oi:- clilc:r.ma, as it was referred to 

'11 Jon n ,,c viewed ~)Y ·c.he Court us a det.e:-rent on some ;. _ _;:_, 

defcndint"' who would otherw· se hnve com~ for,1arcl to vindicate 

t 1,eir Fourth Amenament claims. And it wari thu!l considered, 
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the c-::u.:t GT.lid, t.o 11e. \en :;he> cl'.:fic .. .:.y o" the excl•wi.cnary 

rule-, a<1 a ::.anct · on f:c:-: u:1lawful pol:;.cc br-hnvior. 

pronpcc;; oi l,ri:<l:- cih:~ct use at i:;:i<1l, o( ::estill'.O{lY given 

earlier in suppczt of .:. suppression motion. 

Iu Siro."!!Ons v. United St~~es, at 390 u.s., decided ------ -
seve:-: .. 1 years af;:er ,~~. ·i.:hii.:. Court i eld ·1:he testimony 

given by a defendant in -iuppor·:: of his motion to suppress 

u:.d ,: t' ·1rtr 1i.~ ncl:1"<'ili: r.,.:.y noi:: thci:enfi::o:t be admitted 

glill ,. IL" , o::i ti·,11 isru. o'· gc.i :i.-::, unless rt"l makes 

, 

.. I ·1 .. ~t. ,.,.~ ;;. . con ronti ,,r d-=i.f-znc1ants ,:rl: ·che 

... s c! .., 
0 (!,_ .. I am'! L ... i . ty oli'llinate one of the 

t ., "' ·: 1Q Ccun :n J,n D {'".)r faahionil'g an 

a -at• r:i. tic tund_. na rul~. 

A. i.:o i:'1<" otkir. i:ciaso,1, "1llich was that the governmeni; 

c-uld h, ':he b m::~·-- ; of. the ru·.c -- thr:: the aui:om;:i'i::ic 

: dlra;, rui. 1 a '311.kned so 'l:h.:.t tt... 9ov1?:cnrnent would not 

hc .. :1<. th .. b "'• , .it. of "'Ort":;:a,cl:;..cto:.:~, pr, -it.ion ,us a basis fol: 

"'1:'l ... c\:j r,, , 11 at'~ 1:,:, un ·r,.i:1C'd bv i.n 01m. Because that 

'l b . c o.:gi;;r.er ·a •_i,,.,: f l defendant was 

,.. 
, .. 1 • l 1 il ilen~. oc 1 not to acknowledge 

~n 1 E 1 .. tJ • d c"· th p:-o;,erty i::.!ized, 
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thut the govei:mn nt woul 1; • ha,re ·· h ,ldvi:ntag"J of a position 

' on the crncstion of the edmi.ssib::.1;;.1:y of evidence v:hat ··1as 

•v ingly ::.nccnsi .: n':. ,. ·' h i-t .. ,,,.co:i: o:c lawful possession 

i: tr: u . 

- .stric:.:ion 1.· 11'1 o:: f:t~~!_l~, it Beems 

to forego prossing 

hG ,: .•ot n Alr.0 ndm •nt cli:,irn. 

P ri1ap_ cvc,1 mere 'i:0 .:he point-, ::.f one i.s charged, 

w10 :.r, chc.c:,ged ,·it:h poss'-'ss:i.on moven i.:o r,uppr.ess, on grounds 

o": iJ.legnl search or .,e:l.z,,re, we c.o not believe tho;.: the 

uer, 0 ent · • qu srcd, as we undo_st:u•d th~ fundamental 

.l.riqu. y or pl' 

n 

ll f . ' 

< 

0 J i::,u-u:,ii:: ~- unc' :.: ti s Fourth 1\mendmenl:, 

c , '.'lcon:.;' stent , j i..h o~ co11t:c<'.dictory 'i:.o 

.., _; tloric .. ' > C" t · -otion flotts ·"::rem 

r 

I: t 

· o en • !1ickey before 

rni csih.l.L. tr in'l:o 

•• : 1;., o..: l:h t E < ·1, en h. gro,mc that 

·:ii o r l ck i:t r. • ... ng, fs F· t: c l co 1siuten-i.., \le think, 

wi • h h 't • ory f.ha t peti ~iv .er ;., d c., 

o Cle whl k~y ct a•l re ev n~ tiL-E. 

:.:~uct:lve possession 

hi t mdJ l g d pc d1':I tt on . o ,; 1owinq of an 

i .r cior. vf priv1cy of h'~ o,n pr on, hio own hcuec, his 



\ 
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papers o:i: h: s O'.vt: e :Cc.ccs, or an 5.ntru:.:ion on premisec in 

' wi'li,.:h he pe:i:sonolly had a lcg:i.tin,atc expectation of pri•1.::cy. 

In the absence ,:,f ::iuch a showing, the evidence is 

a.dmissiblf! without rega:i:d to whether pctiti oner mj_ght claim, 

which he nevor has done ;_n this c.:.se, that he possessed the 

stolen whi:-key. 

It ,,·ould thus be no need ior the governnent to dispute 

such a clair:1 on a rootio,1 to suppress. 

In su.,1, we do not believe ·l:h.::t it is the fundamental 

purpose of the J?c-urth Al~cndment ~o protec, individual privacy, 

o.: t c dua· .<'.t · o till<' of Jo:1C.::. v. Unite'" si:ntes, when read 

.:.n lie :: o• tt Ccu::t's subst.(ltie:1t d_c.i ion j_n Simrr.ons, 

r,pi • c.:t;~M of ·::he ~uco· a•:ic: tanding ru1.e to one 

i'.th !. • l t.& ,,o,'3c"'sion, ·-h n tl r-, sole basis for his 

'tr h 1'-

ich h h 9 r -:i le,;i ti.icate prop.:i.c:t~ry 5.n :.ore st, O...'ld with 

resp .ct '.!o ,;'d.ch h·~ c.:n hrcve ;,o rea~o:1° i.Jlc e::pccta·::icn of 

px:tvacy. 

Q l'r. Reyno:,.do, I!hat's you:: a:.:gument in respo.i!')e 

to Mr. Per;:y'e: coni:ention that -.:he goVE"rnn,ent should have 

raised tl,o lrc:t of o,;tanding point, .:is ,. ~J.l as the sufficiency 

of i;lrn u~a· ch 1.ar;cant on ·the suppross:l.on proceedings in the 

lii : ct Co•u:-.:.? 

I J .rE 'lL0S: ell, You1: Ho:-io_, r don't believe I 

V "l to , · .:.hoy lid not 1•; sc- the • i::anding poin·.:. 
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T:1e qo1,cr11rn nt: fn:· J.,: c. -::o 1·aise it~ f.t. xaisoc.1 it for the first 

• ;,1 ' 1 C.ot,r: o l'ppr,.13, ~.o objec.ion was made by 

p ,;.:·t · , r 

"li.l • lh£> E.:undin, point ei:gt:. ;d orally in the 
1' t 0 , l'J, or in i:t e br;iE-~a, a_ any r.:.to? 

" i •HOLD": . ,. .. ~•..is arg -.:. j tt Ch0 brief, and it 

wa::; -:-gu'1d on psi:it;' on fo;:: reheorfng. ·~he Co1~rt ,;,f Appeals 

d?ci ~d ti:J.e qucE1\:ion en the Ri:anC::i.ng ior:ue alone, .'\nd at no 

ti::uc- in .h<? Co..lrt of Appe;,13 ;.-as ,·n cJ.:-jectio::i rnac'!e to the 

f.:.~t \:hat ti.rJ si•.ur.ding is:;uo hcid not b~o11 '"llii;ed fn tho 

o.:. ·t";i.ct: Court. 

'lh.:·n ti<'! f,.10~ cnrn~ here en pe ·.t;_on for certiorari, 

tnei:e • ' 10 00j ·,c :i,m to ct.at ·· · 1:0 the fuct that it had not 

:i: .. d , · ~~,.. • Tlie e·-i '.:ivn , o 'rcr-~c.1 itself solely 

) • J, •' 

, 

, . • I ITC~. • 

h 

t,ri•, aoi .g to the standing. 

) n ob-i"ct'on rai<-ed or J 

b·.i f. Ag i;1 add;.cssing 

• '• <I\ t. S ng '.3 • t 1 ' C'ou··t: .,ad c1 ·i. 'J<ir. riLu;.,tion 

..i for i ., d .,a.;.d 1:h:.t tl·. que~ .:.on ,,i:t proi;erly ~c<:ore ii: 

•n th a r•.u~ t TlCl"S, and that h.., .. cou' l 1ecide the :'.ssue. 

Q fl • ·~, :r think :,·ou 

l R. R; Y. or OS: 0 

Q Pra'Jl atical lv, pe apf.. 'I' "l'r an;,WP.r to my 
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brot!~t-r nehnquiso_'s qu0:::·:;.l.c!"! is that ::.on concede, at least in 

you,: brief, that even if you pi:cvail uholly i11 this case it 

should be remancled to the Distr.ict Court -·· 

i1n. REYNO:rJos: I wru:. going to -- I was about to 

men·cion 'l;ha'.:. Yes, You:: Honor.. 

() ~-;; -.:h dir.ections t;o i;h;:it court to canvass the 

q ';l~r,' ion o~ 1'!1at -::h~. 'J pe ;;1 tione::·' c; 'a-::, rcr.t was in tho promises 

i:.hat: ·ere Cl' rched? 

tn. RE 'Ol.DS: Th.:.'• 's corr.,c::. :r b31ievc thct the 

,... , i,)~e C: il.. WO bel. -~vc t· >, CUEC £-hould be remanded 

t,, tho 

inter ot, \1he thm: ::here . ..,, a eu-.:'! ic:·.en . interes·t in +:he 

--,.cir.·I SC!J ~- .. . 
() Hell, if yol\ prcva•1., X cuggcst that perhaps 

tha o·l:he;;: u.i.de -- if thi., ha:::,pens '.1'1y, the other efde is 

px-evai!ing, •:.n the ::en::.e th;.t th-::i judgi::-11'.: b.:ilow ~-s going to 

be vt:cti:, d isn't ic.? 

:-IR. RE,'t,O: ,OS: I believe that's correct, Your 

Honor. Tile --

11·e h~'s thn p t~tiorer. 

R • .tlJ ' D'1. ·. d he i ,:'1e p(.titicner. 

f ,u (. ·. t n · :ts occ. "'~. cl, --

I') ou u< k ~1at: -the :ju 9, ent b-:low be ::::evursed. 

L o ·, g .: rm~e o · Y<'.J. br '.ef.. 

, R, R , N JI,DS : e~, th ·' co•·t ct, Yo:•r Honor. 



~••t •n1••1lt11c!le~\:lat:Y 

be 1ffe 1:Juit t• tile CiN 11,ri:LH 

pupone of • hearin;, it woa14 baw to be 

&'fllefte4 a4 vacatad. 

Q 11eoa11•e 1:bcn wu never u,y opportalt, loi' 

nob an invut19atian ill._ Di• tri~ Coart7 

Q Then•• never been a facaal ••fnnlclll of 

tbi• -

NR. RBDOLDS I TIie fact: fhlder 'la• ..-.II:' JH bead 

the tan4ing • 

all.a 4? 

t 

fn!Mar 

eepiUILt,e tri ? 

bzothe th as not ooswiated? 

The bro1:ber vu~ aonviatec!. 

Q i separate trial? 

• UYNOLD I I tbe ame trial. 

Q the aame trial. Was there a aaa•piracy 

MR. RBYNOLD81 110, then vu no aonaplracy alle1111~ 

Q Ia tben any •• 

I twas A jO - then WU DO 
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limited rcm~nd in a case like thic, for illl evidentiary hearing I 
o;i '.:' ,ic par':;.cular peint, \1i t.boui: a r,...v.:irsal of ·l:he entire 

j dgm ;1., d:. c.onviction? 

JR. FC'.! 'vT,DS: I b~lieve t:he:,:o could be a remand for 

t o -- :..o h il!" ),o ev·.dence o~ l:11,; nupp:r.es.-..:ion hearing, without 

r 'o .. e c oinc tha ·, vacating ·::he judgmeal; of -·· 

Q :.:r-,1 't that what you :?:eco-.-.m:md? Or Jocs that 

,hP., REih0.1.,D3: Yes, Your POi\Or, that ~-J'?::1ld be ::.t. 
Q You don't re,10:..mc:-:ci aett:l.ng aside the conviction? 

NR. lU:YNOLDS ; NO, no, U:cl t the --

Q You mean vacate the jud~-.nent? Which one do 

yon vacate? 

1:n. REYl,OLDS; The Coar.,; of i\ppa.:ile judg,nent. 

Q It shou1,, be reve,t-r.;ed; that's what you say on 

1' • 

• or os : Bui: •·-

0 , ..nc.. wlnt: cloc thc1t do to ti e juugmar.t. of the 

D'.si:rir:i; Coult? 

HR. ru::::1NOLDS: We woult:. \:hi11k i:hat the judgl!lnnt of i:he 

Oiotrict. Cou::t could rerr.::iin h1 tl?.£ec,;; uni:il auch 'l:irno aa you 

hud the hcarin~. 

Q Until you' ·,o dotet·m1.nad t:hc ve:::y ne.r!'ou 

qnoetion t'at you ougg · a remand on? 



ltn. :SEYNO!,DS: On the supp:..:ezsion. 

0 ""eJ.1, what we' re talkinq about, I gai:he.:-, is 

tha. you senu it h/'lck and if the c:i!-:i:i:ict judge findo that 

t..lt,,re 'a no me.:H:, no s .:anding, then he reinstates the judgment 

of conv~.O'd.or. with out mere: i.;;n I t l:hat it? 

Y- tw en 

HR. lmYHOL!lS: That ' s correct, Your. Honor. 

Q ·.:.1, .• i:h.nt'.:; a Shotw:al l o;: 

) 

Q 

.. ·1 "'' l&: P ... ght • 

·e ac: ;i.nc::u· ging :'.n S<!n~ntico in the difference 

r ~-1 nd Va!.,1:rl:·lo,·, of ti1e judgment? 

for a rev(:.:r.sal. 

MR. Ui;;YNO OS: Well, ! 

Q I ,,o"lcier whether yo\1 :cea1.ly mean a vacation. 

II. • FXiNOLDS: l?erhap~ vac.-.tic)n might have been a 

l.iai:tc:r C o; , C • 7C .. d~, 1 

·o 

C' • 

I i 

· nt .r. ,t.a · 

Q 

ll 

e_211'1ld!J, m~y ! cone b .ck to a point you 

T'v: rot cntireJ.v . .J.e :.c bout. Would it be 

< fo · l:.hn govern, ien ·. to .:iJ.l~ge possession? 

'I - ,(' C'"ime com ;·.-:. ··eel if '\:ha govarruncn·; 

I'\ • ? 

.. r.. FEY O ,t"": il 11, h i.1 tt>is case, t,1e defendant 
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was charged with receiving, possession, nne conc~:ling tw:-
\ 

paid whiskey that had been stolen from interstate ~hipment, 

knowing it to be stolen, 

Q Suppose you had a case where the man charged 

w,i-th stealing it lllld i:ran<J:;,orting it in inter,e;tatc comrr.erce 

had no r •ason to J:.-, ~ure that he h1d .i.t i·, his po.1oession at 

die tim? Wo•lc th·t , '~ a'1y dif'~erenc-<l? I take it your 

-::,:1it · o- .i.l .. a'- po· 'S ·ion .!.tscli:, ever, cons':.ruct;_vely, makes 

L ( 

•• OT :)5: ;1 t 'c:: C'J ·,;('rt, 'ic.•lr Hon, ·• ·;e don' c 

lic:v • ,-, ol b~i..ring 

on i<'.1 q.1 ;-ion . · th_ Fout·th Al, ,'i ·-,r ·· on the F'v•rth 

I-t.~. REYt:OI,DS: Hith teapecl: to c,·_ol en gords. 

Q But :you do '"f:ai:c, as I und.:.rsc'1nd i·c, and I 

wond12red, I hc:d tht> sai e quc:itlor in my l'ilinJ ns ti.at expressed 

by Mr. J t;ce Po,:!11, epp rently yuu do i:.tatc thut 

0 t of' tt L t,1 b~ po ·d, under 

\ . 
• 

.. ·ri W it ,i H 

• 

:t , -. :i. 

Q . :• V 

• R, ".'lLOL,: • unde. t·I i . 'It. 
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Q -- not just: tho theft or. ·::he concealmeni':, 

ca1.:sing it to be concealed, he hai: to have had, himself, 

posseaion, actual o~ constructive? 

MR, !lEYNOLDS: To 
\ 

Q To bo guiH:y unc1cr. the incHctrn-.;:nt? 

1 .... ,. REYNOLDS: To be guiH,:y 1.mder this indictment. 

Q 

!a~. P."1..'?;0I,lJS: 'I'hc1t 'c coi.:rect:. 

Th i;.', it. 

UP.. CPIEP J'US'l'ICE !lURGBR • Vc--y well. 

r::c. Perry, ,1.0 you have nnything f:urther? 

REBUTTAL ARGUMENT OF JAMES iJ. PB!raY, E~Q., 

ON BEHALF OF THE PE"'::t'l'IO'!''ER 

·,m. PERRY: Notl1ing fur.t:her, YOl.1:!'." Honor 

Q Could I c:3k a question, Kr. Chief Justice? 
\ L~~•£ aanumc that all that comes out of this 

no i ·c~ ~at. '1il1 come cu.: of it, is that the 

• .. o hc.c :u 1ers d or Vl'lc,:1i:cd, and it i.s orde:-:t:d 

· g'1; , , o jcc.t to tt ir. vf.d nc" on th.i grou.'ld that '.),"OU had 

in int r s:-- ii" •.~,,. real oro!)erty; ii: you did --

t,.R. PFRHY: y_::i, sir. 

\ Q And .. hen you wou:d get: a ucu trial, if you 

e.tehlished sufficient i.nl;e~est i1 ::h~ p-:-2miscr.: to rocka thiG 

entry tJ legal ,.s to your client? 
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h• P ~RRY: ~ie::;, s · ~. 

Q Pandin. th ... .: hearing, 1 ·t oulcl be your. 

t~ought, that ;:he judgrr•, 1t o': ro~v~c•;;·j_c•1 l:,. tempor.i.rily cet 

aside and then .:-ainsi:ated if you loaE- ii. the heax-ing, or would 

you prci:er. that the hearing g;:i for.ward without. vacating the 

conviction, and if you tin, ho~raver, the toaring, the conviction 

w ulo ba vacated and you'd have a new trial? I~ may, you 

1.now, b::i two or three r~onths, i.t mny -- I don't know hew long 

t would taltc. But w:1:teh would you thit1k would be --

m. PERf,Y: Your Honor, I'm un&ble to suy right now. 

do t me· 

\ 

Fi R'ri: Yo >: ·o,or, '.::·i• !!Ian ie out ··-

.. , ba·~'? 

~· • ? • ··- on , n '11,,,eaJ. bc;nu. 

t ' .. o &t c.p~o l bond? 

.. 1.Y: Ven, sir, 

Q i::o it rec.:..ly wovJ dn' t make mi~ch dtffer~nce --

o -- i~1 te,:rn:;1 of qc-:ic1 tim"" or credit on the 

sc.,t<' c. o:: ny Jl · ns? 

l R. '!! RP"· ~•o, sir. 

p h, I' sorry. 

r • m· • ·r .. 
• ou, " c •u.: t .. 1cr • 

B RG ~: Th k yon, J.ir. Pei:ry. 



Thru>k you, g1'.n ,tlem:'!n. 

The case is cubmH~tcd. 

[Whereupon, a·~ 2:30 o'cJ.ock, p_.n., '.:he case was 

i::ub:ni·::~ed.] 
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