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PR~fF. 0 N G .S ---·---
•n. J c-rte... UI:GER: ue i.·i 11 h,;ar ur.qllll'.ent!! ne,it 

In ~. 7• L6, Uni• C St te 

l • Fri Qnall. 

g11.•.n:;t Ha.le. l. 

, 
; o e: 

O.:i,!. R 'C EN ' Or' DANIEL M. FRIEDMAN, ESQ., 

.l,'Dl\ !-!;,:- • C iol: Jus;.:1.c , a:td i:cay ; t please 

Iii i i.u 1 c r t a pe .. l from a judgrr._nt of a ·cllrea-

: Co•ct: i~ the astern Di~trict of New York, 

,c u~co ~Lit1~lo1 al a p~ovioion of ~he ?Ir.migration and 

1o, lity ~f lq~ thilt excludew frow the United States 

1 r, no dv0cat or \ 110:ic writings cdvocate 01· teach the 

-,ti -C': l C01llll ili 'I, 

Th ;atu~ involved is _t fort~ et pages 3 and 4 of 

o · > 1 , u di •~ co ., 3, a fr ns thin litigation is 

' 

d, o WO ~I: on Th• first .r Section 212(a), 

-Y 

c. 1<u oth rwis .~rovidcd • , • , the .!ollowimf 

c ,li n ~h,li ~o ine~igible to receive visas and 

11 f rn d~i.~l~n into the United States" • 

• 'divi ion (?) ~~ys: "Aliens who ••• at any time 

r s of • . • ti- folJ.0\1:l.nq c:.asses." 

ui I will no1 jut co~bine for simplicity sub-

(1)) (~) r:,f ha .. 1 what it saya is that alienic: 
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C; t 0 \ 0 -·tin voe, e , teach the economic, 

1 ..l doc· in :, of ,::,rld communism. 

t' \I, ' t - . ) 0 page -3 is ,mother provir.don, w1::.ch 

r ' 0 a,; -. ' i~ r revision, aid uhai: it says is, .. 
• •r, .. n .. 0 , 1· !'l ' 10 ). 3 ochei:wire inellqible for 

n <' r r s ;-1• iC'!nS , of ,:hicl, (2 8) is one, chat 

y .b ·, po ' - ' t+-en to tr• .. United States -ifter 

·.: .. J lo':' a r1;;coll1I!lerdat:Lon either by 

f r t. consul;;r office fnvolved 
. • i t. t l? r .. . admi{:ted, in the d:l.scre".:ion 

t r C n 1. 

" • 

0 

130, ~or thi~ provi.sion to be operative, we! n.'led 

Ph: .. t:, the .. _ !lar to be a recommcndatio'1 for a 

oi';~ ,: t 

S'· ; 

v, 

l 

Dr , 

on.u .. off.i.cial 'nvolved, or t!1e 

, t <'0•16:l y, th- ALtorney Gener~l must: 

ci :rct-;.on, 

, )Jr. .-1ruldel, io a Ilc>lgian c:i.t.i.zen, a 

t o .• e ::,ro:ninent M :iridst oconomia'.; , 

,unist ~trty, but he describes 

":1 Uar: tot. 

t t -~ k.i.ncl of: i. ·1 r:dr,t, )'le called 

P., R r I l 1 !\ r.:ivolutionr cy Morxiot. 

·-.... :JO l •d like co11m1on mai:kat at first, when 
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111. D ' N >, C ·tYlJ' is~ ..-1:y. N-:>, he's not. 

in h c: , ··- h~ called himte12 

.,•r.ot ky' ... 
. : - :;crih .d 1'i1a as en 'h1;hodo::< M .. rxist: of the 

ol, c.E a1·"'n. y ·he dc?o not .:,qree uH:h som2 oz 

n. ic , • i r Cc,r.iwln · ,:i, L-..t hi::i w::;;.tinqe :i.nd:.cate h•~ 

,d e tc •"t3, •lop a ,:cvo .u\:inn under •mich ·.:ne t q I g 

o . , , ·• l. t , .e ov cont:ol o~ ,c govcr~m~nt. 

Q J.~ n ac 'c,~ic li':e o.· political. ,.u:e or --

R, I? .U: .. h ,i.ca l "l·l.c :u. '.:e, .•rim r: ly, it appears. 

boc,k c.>'~ccl "Mai::<ian Econornicn" that is 

) a , .-~ n 1. 2l k o,-rn 1,·or:, .:nc1 ·.ncieeu his works a:.e soree;:.iJne:'I 

S dJ.~d i,1 coll g G I c::-e, 

And 1,1., ~hinJ.- tl' ·; under the st;;.t:ute there's no 

t !- ,t C Cci fl. witl . , the ,~-?finition of someone who 

0 th oc.;ri of ".rld con-.!l',i,nisr:., 

nd 8, i:· c". Mnnc,el came to thi3 

.. t.-.:~u<...,'lt to w;.iv;.er,i that h.id been g::-anted. In the 

i·c CS, i l 2, c n hP-ro ~3 a journnlist; ana the 

hr to ivo Q series of lectures. E • (. r hu c 

I·1 the '"'' l o!: l9li9, he again i.ought a visa in Brussel• 

.r _ puri;, , .:.,i' "'.i. vin~1 ,.octu:ros her~ nnd attending various 

t ll< • ·n th .1 c.mic cotrnuni.ty. 

.h• i ;t .,,, 1.ic-1.'on which ho f<lE,d, he f.'Jed 

.. -.r J ·9, th ap1~1ic-nt:..o.'I in thnt case req1-1ested s 

, : , mGnd11tion, the questl.onaola 
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11 ver. a-- · onied by ;;he St..ite De:pri:tm'alnt in Washington; then 

te !in, in Nov" b :t of. 196'.:l, tt.C' c:on~ul and the State 

D 1 .i-. tm nt .. eco''Ll'[lendc,, 1.o 1:.1·.c At\.onu:iy General that e. waive::-

be g1:anteC1 to Dr. l1m1dc-l. 'l':ey eY.p'ai1ed that on the earlier 

c:-:c~oi"n ii: 1969 th •::. h:id c.~c;lin-<:i to rcoc!l'lmend a tfaiver. 

b-".i at. a ,:hoy Gt id tbat 1_ ,«l engag .d in activitie::: beyond 

th u:.atecl purpo:::c o-F hi!,! tv p ,hen lie cama to this co11ntry :in 

sirs. , 

l:lo revoi:, the S'u't, Departmen!:. s~icl ·::hey subsequently 

. cnr,1od tl;,t ~son h:? Illl'"oe th·.ti p?::eviou 3 trip to the Unite.:! 

'Jtct'.:us, Dr. 1-knc'~l may 10t 1 ·1ve been a~rnre of t11e fact that 

:..J c e h:i?::e pur:. o.rk to a 1·alver of the ineliqibility 

re _, r c-n:: ar.:.l thGrefore inal' ~ot t ,1ve bean aware of the 

li :::. a-.:: l 0'.'1 ir; c ~e :! u::,ua hi trip to '.:hin country. And 

v o point..-J out ..:11at I:r.-. !l.;mdel ,ad given assurE.11ces 

h t o "" ;,y .i .e h •,d. l ccnfoim 'i:o a :::i:ated itinerary and 

I t r o. 

:<!he ltto=ey Gon.;;r.il, acting through the Immigration 

• ':I ~l.:iturali:.:e.tion r :rv;la.!, to who~ h. ha:; delegai:ed his 

authority 1,mdci: '·hi•t stutut~, clenied t'w waiver. 

&.nd the 1:eu on ;i. s l\!Oat cle.:u: 1y set forth, r. think, 

n t .e r r12 r,.ph at: "'11 hol:toro of pngo 60 of the record, which 

\ :. tt .: from tlLc ; caoci ·ita Co:nrJis,:ij,one::- of Operations of 

1 ' t'Gt',m a d N .;'.u:a i:.t.tion ~hJr1ice to Mr. Boudin, Dr. 

l tmor.J • •'hi. let er oayc: 
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'on his lact vis1t in 1~6.3' -· 

Q F.tc~uiec me, Hr. Pri.edman, oid you say 58 of the 

MR. Ii':RI:tlD 11-'J: 08, I'm sorry. 6P, of the Append:I.,:. 

Mr. Chi<':!: ,J!lSt:l.ce • 

• l\t the ho': •ol" of :he. t paqe, lr,st paraqraph. 

0 :is lar,~ •1.i.sil in 1968, )1.r. M:m.iel 's entry was 

u-:hor:,_ .• c .toi.: , s~:-:-~ c;; o:.: ncademic .!n::r,,g:!lr.z:1ts ir, the Uni tea 

i:.'.viti ! ·, uh::. le ncr , 1<e;·r; milch reported to the 

>.:-cs .. r.n1 r.. far r- yon•l tl1B statr.;d p:.:i.-poses of his trip, 

0 •1 t h i,:; of ·1hic.. t.is acm1ission had te(;,;·, authorined and 

.. ,. IE'Srsr.ted a flo.qran·: c)bu•m of the opportunH:ies aff.ordeo hi.m 

to c ,:,r•~ ··s h.l.s vi wra :, 1 t!1' s coimtry." 

N,.,w, in M ch of l70, the c:,mi:-laint in this case 

1 fil d. The pJ.aint;' l':fs, or. lla!ldel :md six Iunericnn 

ur,_v •rsit:y pro"e,;;cors. •,:,;,e g-eneral. allesatio1, of the complain·l:. 

• dlat the st '(;utory px·ovj. ion di:ecting the ei.:clunion of 

al ... c. 1s \ ho ctlvocn-;;ed th<? dot~trine of 110,:ld co!l'.munism was 

.~ ,r:tit·1.tion<1l, Jn vio;;,at .en of !.;:1e First .:incl Pifth 

"I Jnts, Md tile.t t"e t•a .. vor p:.--o-.ri:.ii,Jn was sir.1ilarly 

unconet.:. tution.,l • 

.ru1d th th o,::y, ht' 1rvcr, is rather :inter9stinq, 

t'l :o •. 11.J "'.oisn i'l t~is case that the plaintiffs 

r+-'"l'il y ~'shti;. en ">Fholf of 0,:, Mandel. They 

,, y · re ui:c-e t:1.ri, t ,, r l'irst 1>.1, encJr..::mt rights to hear 
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01·. t arde · and ti.: -i · ,~i·ss 1 ~r y pit it in their co~plaint: 

D 

.o 

\,u~--... l' l l• ' C cl ,L '""" · c;c11 prof{'s:.iors, 

J i:. ,, h ,,. "' i ..... , ) u.niv r 1itic •1d other pub 1. ·.c 

u ! t£ 1("' 1 !f- 1 r') x. c:l.s ci l:'10.ir f.rc.e,· :;rr. of 

' z: 

t 

ry 

,c. 

• 1' 
, 
• 

,c1 'c 'l.l\ op ' l':'ion. 

. . 
• 

ti r,J onlv .. C' 

thei:: ',1·i i: «t pagr- 1,, that 

fo>.cc tbe:i.x rig!·ts and as!:er.t none 

o~ t'.c J. v ed lien. 

:I. di i c'1 

:·o ' h t 

'"Cl"-jt-:lqC' co1.:r~ held the st tutt-

or 'tE ~ace, flnd as it ~pplied, 

d , u c- cir <-c,ry 1• -nt to ti'M: of feet, and also a 

u 't D • t 

' • ri 

l 

· o:ir i\1g th0 A ·'.:.orncy General from 

tcmpo~ari.y on n visa. 

do Y"U read ,n~ judgm~nt of the 

j c- u ,. ... L
0 \1r •. in exc~usive .• y on _:::o,,stitutional 

-:c- d . 

• I clc,, t(r. J,,a;:ice. I do, !1r. -)· • I,. . .:i-uat~ce. • • . . 
J, r l th ') .-.f ,;. '(. I _nd, as 'Ear llB WO cun tell, 

v t u n"' . (l • l. :r v~ th..: other att:icks which the 

u tr t- ·.te. 

l t \l t!.e C'i,l t-ion? I didn't hear it. 

.. • ,1.lP) • ~: l·c c;u ,tior wc1s whether r re~d the 

h 0 z: Cc..urt .ll:l tl1rn·~ng solely on 

th. 'I J:.:ot n n, ,.y ant.wer is :c do. I think t he 
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opi.i on J. as it quite clc ..... , 

r~ c:ou·:t: roccgn: zed t:hat al.:hough Dr. nanael him::.etf 

ha no ••i ht ·o or.i:er ·c,li'I country, it concluded that A'ltericl:!n 

c-i l .: l'. :-..·. t 1'1 ~ndment r i.ght to heilr hir.1 a.1d to 

•i "" · 1•.• h hi, ; a c they s?.id this First: runendment 

ig i . h.:! pl ·l:if ', .,,u 'i. pr vai.1. 0·1 .;~ t.he government's 

r:. 1t. -t;o .~lude hi." b cau c tho governm,:,n'.:. w~s excJ.uciinq 

·o .. i b. C"l\Us oft.he ,,iew::. th .. t he advocated. 

•~hey ·;;hen went on to say tha·:, a:1 fal." as the waiver 

t• 1 one rr .::l, th t. w~e>:e ~: o _x,::lusion of i:he alien impinges 

on rig :: p ot.ec ·; .d by t, e F:.rnt lllnendmont., you can't lot that, 

1,ir; c' .o on, ··u ·n on the c . ..:c:r:?t:· onacy action ol: tho Attorney 

r: i.n,,.l:, a little inconsistent 11ith that, 

.. on anc. .. a:i.d that ·:.u ar.r evont, &i 1ce we hold that the 

r•o .o r.ight to u:clude h'.111 at all, ii:' s :i.rreleva.nt 

: r or not t:n~ d · ec,:ot I.,,. was pi:op~rly cxGrcised. 

t 

. .. 

i. r. , in the Dict.:i: ict 

, N ;, t~-~r rour theory, could a foreign professor 

,l n - to en 

'lot. w ... • it 

::-o ·lo t:eoch Himd&l' s te:tt, 1:hat book you 

lle.ia:-d.ct Econo oic 'l'heory? 

MR, .•.,IED.U\rf: Y"•r.,. 

C CouJ.d he !xi excludec? 

M"1. 1-'RIEo • ..,•,u i I think if he -- I'm not ee~-t~in 

- 1 ... t 11: ju t lock,. ~f. I may, ot the statute again • 
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() ,.c':, c • ing J- ex to teci ::h th.i.s theory in 

Uand l' lJcok. 

l· <· r r ,. l. l: :i: upposo .. t coula ~e ur,eer GUb$ecdon 

{G), b a..i• "· r.f ·· • ·:.:o '1l,c ::no· :'..nqly h)ve irc their posocssio. 

• h ur,c f o c •·cuJ . .i ion, pun·.,;,c1tion, distr:'..bition, or 

o print. d ~ttcr.. • I ta·.~ it, if he hw5 

1 • y Ji: • and 1.' , !n,r !· ; n l':..s poss'-1ss:l.on ond ~1as qoir,q to urge 

th ·;:.uac H:o t.o r a '~hat, he coulci be e:tclt,d~d. 
, 

Btri: tha·;;,, of ~ourrf., 5.s not -- let rne make it ·.rerl· 

cl ,ar -- ttiis CHS , ½l"CL,\S€. ... _ 

O I e'.l i unci _M: .nd that. 

. i '·• Fr!! 'D 1A : i." r,. r thin.t it .... 

:r.t: .1 :i 11t h.~, fa:,;- you g ,, ,acause the c:ourt 

rott.y <; t ,.ct · he :lcademic coronunH::.,- st.!lnd alone 

.t 't .,, , 0 t !.t::-i. 

h 

IF. pq,;:1:,r, '!l. : I thinJ; the: acad-~nnic comm•mi ty of 

the :::-i .t t wha :.t wanti:' to teach, and there's 

t. ,·ng t~e:·c 's r.o .. hing et •. lJ. in thi, s.:.tuatio:1 thet in 

ay :i..1 ,~b,.~s ruty f U-, pla:i.ntiffr. 4'::cl!l teachinq any of 

, 1 · '., tt 1:y .- • o , ·· r cu 3:i.nq any of Dr. ~lar.del 's 

· s \ orl.t. are i::rcE'~ y avoileb::.e h,'"?re. The only 

c. s_ o · 1 ;;his <~, ·~· w.•:: her th·y ilav~ a constitutional 

t i:c- o, .:o ,: :i.ce tl .. got'CL"lll'll,m\: to ao:1i t Or, Mandel 

0 t C .. ,,:,_ to i,im f.:tce··tr.i-f,.ce, ~o l:hat. they can discuss 

l'l<" th him. 
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T c rl:cord ho '1S in .. his ca.;.-. that on enc occasion, 

d li d c 1' s , • ll 

n H ~- l i 1; 1 ·•o .k c; · ty h ard via .: lf a :recording U1e ·i:ext 

t e ' ch he ha plan.1 d to giv, i::hl ro. So h.i.s views, his 

\,. vai b J t.•> eve:cyon<? in this country. 'I·ht~ 

1.y qu sd.on is wheth< r o · no'l: the 'l:e,.cherc1 h.:.ve a right 'co 

o d ,;a..-:e- o-f co cor ·ront,1t.icn ~,:i th a man that Congress has 

, ia is ir ~li .ibl .. =or ac1tlU.nsion. 

f ow, a. tl· ea;.,e w~s pres1:,nted to tre Di ·ti:ic~ Co,irt, 

t'i njo:r c a.l nge t_, .:hi .. ~tntute "1c6 to the conot:tutionality 

h 

t -

t uo :.on of t is c .n~ll of a lien. But when the casa com-s! i 

tin 

C 

J C .t 

, t);. l le: 1ave r1.1~her c r.:.rnatically ,;;hi fteci 

' .. he decision c,f the District: Cou;,;t. 'l'aey 

t .t t c stal:ute is unc:,r~ ti'i:ut1onal, but that 
' 

cl o l Atto ::iy G2neral to gr.int a uaiver was 

s ;. unJe.cn-.:.u. d th~ argument, ,it is that because of 

hat i:hc ,,a o le 1nmt -.:o hear and talk to this man, 

o · t e f, ct i;h<!'; they !lY all he is doing is 

r. n~ th y ny they have sor.a First ::\mendment right 

e; f f" i:o-. 'ac , thu,·e fore it muc t have been ;Ln the 

u ' .. .. ' J\te<n:nay General to have admitted 

o -.:.. rel!nr._ j.'!3 f.atlt1ro tc do so was erroneous • 

. , i• it 
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Q Le· me be i:;ur , · •hi.t. ha3 happened to -1:he arg•.u::~n t 

th~t th at"li..Ute c u • on, .~.tut· o:r 1 ceC'am;e it ves-cl'l 

u c -'r_ n c uti·.o-~.-ty i-i r, At;..orncy Gene.:ali Was that 

<'br::1doncd. Th · rq1 nt ti• i: has l:ee.1 i .:iandoned is tha·.: the 

e._. oc .. t l±P- doc:t;: .:.ne o( 'l.'orld c.::nrmuni~ ,,,, tha·.: that :i.s on its 

invaJ.id; t· .a~ u!:"Jll,lCrii.., a:; :t unae::ztnnd ' .. . . - t has besn 

t.nitH th_, ,d-:, "'~llllengG, ': 1~Y (o ch.ille:nqe ·the 

r it 1L'c •1c:11 ::::, of the WJiv:a:r: b11t even cher.e, 

, it.':, nc..t so much t'ni: because it • tl~t.& I l C d 

m .e"i • .:wl~ a.:.cc -"-ion i.n t1,·• Attorney Gan~'ral ,~s rather 

hu~ ·h 1\.ti_r n 'Y Gonci:-a' ii pr.o cr:ty e:c-:r::ised his di-,,cre:tion 

~-n t-J- i c .. ,, .• 

M ·• I?:,~ .:i.n t:i'.'.l cxpl;.in more fully, but that's as I 

i: L. '1L b~i.cf. .?Ind thi.s .in:,-ro1-1 ergum'.!nt -l.s m1e that was not 

1. in tlie lJi$;:d.ct O..ur·i:, on:'! that m, :.:hink the District 

Co r · h s .ry r.lc,,:i..-ly not cl€c,;h1cd, an,1 on'" which we thinlt, 

, ,ir rol: .?ppron·:i.,.;el::, op::m to be made 

. r, .... cou:t;:·,:, _,, Fc-t., ti.is ia n cor,3ide:c.;ition, it's one, 

1: til~ • ic, 1• h• ".II d- on the D .• s-::rict Court if the 

) , I ch 0"). 1. nd, 

• c , . hi co, g.r; ~' ionnl e><cll!'liO'l of: various categories 
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'1.s a 1,, ,i!'Jto"tv, ·t o s b cl. olr.10• t a hund;:ed 

• I ' {). i 7 .,, t tn 6 ·clus on of t, o c.::. ·eqor:'.~ 1. 

11J'3,tll .. uo .;.cic: Cf x.:ludabl llens w .... re 

• i:rclul7>, lCng o;h rs, anar.hists, and p•o?le whc 

.Le. e in or dvt;c · t- • O'll' rt-h,:-o of the qovarl"men'.: by fo;·c.., 

o viol ,1 • 

• 

>rr , .... .... i , , the C'a',:r.,gozie!J of cxcluda~lo .:iliem; 

i .L~~o :n the Interral Security Act of 

' ,r~, · ion c arable to the provfcio1, in thf, 

• • • 1, ior :.11 cc!1sion of aliens who advocated 

;. 0 c,.... unic;m. 

way b&~ed on congr.essional ~indinqs, 

th O .c , l J n th n_nace of ~;o;:-ld cotl1Illunism, as to 

~h, • .i"Jl:, rs of the conn,uni~t movement could come 

nte, th c.ou:r, ry il ,u:.:r ,>titious ly subvoi:t our institutions. 

! ow, .. <J'C l~ o.:.: \fl !cug l\S Conc_ress has exc:!.udeo 

')f l cm. ('f' ve::·.ous types, tl· :_ s Court has 

.. ro~ p er or Congr;?ss tc do so. 

o, t,1, r• • n r' -~ :cJ.usion c(;;:e ln lC89, this 

• . l cog 1 •• z- end ztrc,ssed the brou.J 

Co ~re ~o e ·elude aliens. 

In ::.CC4, i st 70 yearn ago, in n case called Turner, 

th er to exclude an anarchist und:~r tho 

, it r.i. -~ n, ev n trough it , .is w· llinq ~o 
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u for pu po o decision tllat 1: 10 anm:chi ·:' s ">as:i.c 

1 • pr i, 1 philot ophic l r ,~her t tan act.1:~lly 

.,.,..t.u in,.. ::, d ..... tr t 

,,tel f,..r .;11 .• Col\rt in i:is 

•" nion 

r t ' id .. E' 1. . . ne W.! ha•,o not . •roly page 

t 1 , o::.~JJ • 'lhat the rigl.~ to axe i ude 

1 

~'I o~l o p:i:ct <.;t .,h.., clo ,"'Jl:ic t~curi '::y of tl'" r.aticri 

.., t ., :1 i n th- .. cnduct of foreigii rel t!.cn~. 

0 L1t th e;o ,1 • · r.·:: ion co. :3 do~rr. "-:o i~ t:hio, 

L , , - , 'r • i t • e I l'1ight aJt, 11 passing, that 

::.1 s t t l e:.:,, "n ttio court zind ,;he Cistrict court 

_ c..>. ' • ::.. th t ,! md"'l, as ~uoh, hem n., righ·t to enter. 

·o whe:: tha c .. · !ltion bu.,.i.cally comeu do,m to is this: 

t.Vc.., tt Ul'Jh l':r.. M ncl 1 :1im~ :if ~ad no d.ght to enter, the 

· CL th t t. t) ::_· ... 1•.a • to hca1: hl.m and ,anc to maet 

• h h~ "'l.v t. lCI' L, r.'.g t to c:in,pcl his ad.n:i.e&ion. In 

, C:.., h v rc,,t or rigt.t: t-:, compel hi~ admission 

•t I l . - hll...i. 

row o. 0 ea l': th.it h<1S ,leld Ot' evrcn suggested 

' 0 c= nim, the ri.ght c E peoi,>le, t~ho claim 

h I l0 •~._nt- to ho,,r sollleone talk, overritieo th<l power, 

0 £ C?,lg C " ,() O)tCludo aliens, 

r, o le in ti in country ,dmittedly have a 



:r 0 

:) 

on st 

nitt J, 

yr;>xt. 

C 

. , 

lS 

t l s.cn o ,pea ing thnt io going on, 

t~• , hav right to overrule :he ~attlec 

Zo'c the adm eston of un rli~n who 

catc,., y that c ngress hos £"aid is not ·o be 

' •. h r:i on w t 1 .nl< thi::i sta•:uto does r,-,t :i..'1lpir.ge 

... r .. c 

ld.ne it riyhts ,,fthc appcllees is basically it 

t_, n eh bt.t .:o .ct ioI', i l: coasn 't be r nn ali.en 

Ina, it b _ the alien from coming in, 

t 

.i: m P 

'w 1, of cir , 1 .vio,18li•, if J:e can't como in, h~ 

1 1 • e~-...hr. 

Q ~ell, he can ~end tape recordings in, 

tm. !i" lI -'/J" 'I H can send t:ipe recordings he can 

.nd t:.~ k h's books aro freely bro..ight in h<:,re. 

l, l tho..1 l~t your st&l:3ment was a little 

C 

.. F ;I I Oh, I'm coi:cy, l•.i: • Chief Juotic:., 
, ,. s k j re?·· .. n !i~:-e. Ho cannot spenk in person. 

u· h could .l'.ll,)8 -- wall, I'll ask youi 

' - i ,; l 11 Bn,.Jcelu .:-nd se~d it over he.:ei 

lR. I : : I ,,ould GCC no reason why not. 

no r:. non Hhi• not. 

6t:t th",; cc:.latcral conscque,c:e, the collateral 

I' l n... of hi l Cl clu'3iOT>, that 1S, the f;,ct th!lt as a 

0 t l t 'ler c.-'ln ct ircct and speak with hi111, •o(f! 
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t~ h' • h t n th'r •'· tut-a ·c- law of Cor ;,:-css ... 
. • q 0 of e och witli :_n th" neani'l'}q ot the 

,t 

h f; ,:~ rt h d <.1 -vor.y LimiJ.a:c argument p:.:au:nted to 

, 1- J ,. ' ... f v. Ft.2_1:_, wn:.ch t -,held thl! .:iuthor.ity • ··-
0 t. t I ., .., t< C. ny i,:acn:,or::s t:i Cuba. In that 

Ct -, Mr. z ,. ... - icl t;iat he. ..,.nnt<:d to t:atisfy hi .. s curiosit7 

cu th . !l V rr~ir :11 Cuba, and tnat hlE; visit ,101.1 ld 

r !; b I:, t~ ,:- info ed c•iti-: n. 

•~- co rt t il ttit tho eni·l of a passpcrt to 

r. , l to "i,:ii • Cn in dc:i no i.'ir JI: r~"endment I, gh·:: oi 
, 

• ; nd t ,c :t: c..Lon \~ think ap :> ios ea•1il to this 

-· •• •i~ i; wh . tl Co•tt Si.'id. 

o th~ . lt .. r.t th"''" th<. Sccretury' s refusal to 

;i. t..i w~o-:t tcr C~b~ net~ as an inhibition, that is an 

0 n clJ i.1g in "T.llllltion about: Cuba, then t 

'l . - l. s;,: C t as II ) thut it does not. It is an 

of ·tivn. 'i'tor ,lrC fn1 r~,tric:tion!l on action 

,. • C't b C" .. c,1, t.' iPgcn•iou3 ar9•1:n::mt in the gar'!:> 

c·. J de· 1 flc. , th r:i..ght to 2pf.!ak c:nd pnblisl1 

o r t cur11:y wit1', :!.: ~•-:1 u: r~str.:>:l.ne:l right to gather 

) .::it I C•• 

., J thir}. t ,c rur.!l principle e.pplics in thi::: case, 

.. l .. to y:p~!ll. fr ty 1:wccn thcmsclvcs, the right perhaps 

, t. t .. o ce i :i.ogue 11i.'I sp akera in this 
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.. 'l C n t i· .:he :he r5.ght to ~.nsi r.t that 'lnyonc 

w t. l r can C t, J'Jqh. ir,to tJ l.D countcy. 

.., , us fnr s th holding of the District ~ourt. 

thnt .. ti (; atute is unconst ... :.:ution:11, the ban, w.c th~nk the 

1:1 ' i:ror of tl·• o· .. ,.ic~ Court, I thirk as demonstrated 

:..n tho di n~lP-; op ion, ia~ its failure to recognize the 

b o i nut.hority of Con,1i:es i in t;li~ ccu: try to e:cclud<.> alic"ls 

_ of :-iy ..:l o. 

'ow, .:. m • c:, c :o the other .. op'?ct of tho c.::se, 

t.1 fu · 'I. o~ th~ .. -,rn".:, ~enc-r l to w~.i ve Dr. Mandel's 

~, of cou:•c, most of thn arguments that 

I ,., ,. T) vino r pp ... / i .t\ thiG siti.atic,n, too. It seeMs 

t u . f .,h p •ll~cs .o~ no Flrst Ar.ta~Qrnant rights to bring 

1'.. i.n '"" h a h · , cc 1~ to me equa l.l y they have no r<.g'1t, 

r ' t :t • q t to C'lfl?J.ain t 1,.t tie l\tto1ncy G •nerc l 

~lire , iv '•ic i.,, ligLbility. 

C 'In_,: ic ti!: ... a,· t this difference, however, the 

C • hi 'l yo11' vc h en i ting 11s h~ve nll been eases in 

11 o 1 Cc: gr ,s 1n J.tc ti~don, .:ir leek of it, has d:?cided to 

.l. e 6.iff~-.: t k.i.nd of p ople that uz.nt to come to this 

~c -n·:ry. In •,is cit Cong::esc has said ultirr.at~ly l!e'rc 

iv t •c nc .:, .. .-r t up tc, e."\ officer of the Execul,iv~ 

D. , t n . , .... d dJe ,1 'f ch t raise so!l'.Jtbing else? I mean 
o •• 

no r/ ..i .:i t + mt p .iit.~on an1 rely so much on 

I • ~, h s just. nbrogated it po•er and 
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l ·t , t up to th At .. xney C "neral. 

Ln. F "'t Dt!" Y..J: We]".. I t.1:~.nk r:Ot, Mr. J'ustj cc. 

'"ir t, H • ,Tus'·,. t'., Conqre.' h, s ,,roadly pzohibi ted D.drnissinr, 

of al.ier,fl 

O .. :!., ~=~cepi.. i.n fe-.ct·.,. ;1.rcd r•,;~ seen t.he 

fJgur~s in the briefs 0.nd th. papcru h<~re, ·,;he fa~::. i a th&.t 

l;h• :i.ic,n' ·hnru of t,. ie p(.ople at"o l lt in, b"!caase the 

,, ~. F:u D !,"\,;l. (~el: , if 'l lllD I ju.at add one que.lif' ca-

l. ohuLe o? .::he sci ao to horn .in 

j_ ronU. vo - co , ndc.t::.on ins n1z.c~.'.'l by t:h'3 consul. 

Q Ae mi.:'.le by ··-

MR, Fl!IP.C:1AN, i:o clon • t lu-10-w 5f ti:e consul 

Q nu lu .. ·c it i,no made by tho Secretary of State? 

l ,a it not? 

.t~ . .l"Ur. ,L':~~:: Yes. But f.~ ::here' !l -- in the c.is,:,is 

\ .ir no cc . 11.da,·ic-n io n .d"', then ~t new,:,: ge-cu t.o tha1:., 

In tt o e t'1at 

Q .... . , , 

:... . 'It ,0. 

J• ·tic., ti "C th 

biL uc':.o t:all.!ng ,.b,:,1:.t t~iu cat~goey, 

Ne 11., Lf .i. may euggaet, Mr. 

s r. I ba1 e c:iteocl, i!'I odc-ition to 

, .>, i J tho !'>roc.d diecxet.ion of inc Co11g1:ess to exclude 

_ '-I .:il ,o co-~ 'pc:-n<'1ngll' rac:og111zod that tho Congress 

g \: t a •u.n· t:-.. tive officer3 d:i.acr.etion to decide 
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t 0 ; (_. u a p rti,...ul ar<' .. It• s not just 

C ng n 1.c· ~e, Conq< nsr Cl! 1 dalngm .. e. 

J • d 1 U: _ .:o r fsi: :he Co':.I .. t t:o .:. caae decic <!d som~ 

y ,go lle1 

Le . I ci·;;., d in ') b~ief «t. p ~e 7 t':.at • s p;,ge '] cf ow 

·, ' brief 

Q 01, cu·· e bri 

l. • <I ,D p • ) 7 or ou= -- t.1al:' a the little 

t n . 
C' .I ' , '~ thi k :r hav it. 

R. l? I D !Vi • But ! w:.l e,.,,, nd a little bit on the 

,: _ s ; O"'I c,' ZID'.. '!.:.._ ·oyd · h l: , e g:.ve :.r. our brief. That 

ta to ve::: c: o.; t 

c ct·on' vtr uall: t 

hie statute. lt provided that 

t1e Attoi-ney G neral may ~n his 

c l=~r.xage that ue ha.re hare, 

'., nd .;. o .. c.1.0 o • n uL".en who o:::l e::.-wiae would be 

>. l ," 

0 • 

, 

• 1 

• i.. ~u. 

· ..... n t 

> vi::riou J c:onni t!.ons which had to be 

l ~g .ble for. oeportation. 'l'he 

1 ·,.c :: s 1;,. •.:?th.-:- M alion who met those 

r 

' .. I t °i ~he·esE be denieo suspension 

t'h l\' to .1-!' Goner&.l ,1ithoi1t a hearing Md 

,,1.f .d n;,iat inforuati on kno '11 cnly to the 

• l1 '3 o 1rt 1 - d t 1at "i:ha Attorney General coul d lo 



20 

t t, and he r .o 1 be C 1: t gave \183 that. Co,1qress in th 

1 tute ha left 't t ~h tnf tt-t d ~i,c.:ct~on, as it 

a~oc.:ibec'l it, o · h.J r t';ortcy G r.arnJ. to der:i.de in a par.tic1.1la.: 

c S- whttt r or n,t t, ~1:.s __ ,d aop,..r.tation. It pointed out 

tha~ ~h C gr u nit s tut did ntJt provide standards ror 

qu J · f. oc. ~ppl ic,mts for adm::.sE:.:.on shoula d.t i •I: C '. c::, C 

c , .• ·h u:.t m .... Ji 

h t .:it.e • ·r <;.i .- i·· left t, .t;1c sound dircretion 

t - y C r -:..· ' 

• he · t ·ute ay!l ' hat , ~.s to C!U~li ':i d depc rtable 

J 1' !l, ~he J\ t.,1 c • r. n· 1.· l n•:iy in hi:3 diccretion scspond 

d ortrtio • • It. oes not r.cct1:.'..ct conoiderations which mi;y 

b~ r lied 3pon or th:i! roc:c:ciura by whi,:h the discretion should 

;;i rcio d; gr It. ti r of • s ,~anif.--:::tly not ,~ rr:at-cer of 

ri hfc und lr uny · :-:urr.st "l c·, but rnt'.iar in all cases a ma··-ter 

Oi C-• 

r... ;h r: •·t:u~ angt' go u?pli.es, that prinr.iple 

• -~J l~v c> thi ce c. Congrecs h snot sp~cifica any 

d . .._, '• - t 

0 J-, t. 

i u ly loft it to ~ha 1\tto . .:ney Ge,1erol to consider 

;.1• ,:e ·w-.:.n9 · cco •r:t o! ell ot cha ln';'riad of facta 

t n e :'.. ... t~i" ju gmc t .• 

C Ur. l'ri <lMo,1, if you :follo:.r th:l9 language in 

IN 1ftt•r \Ji ,;, tic.,n' what nre ,,e hearing thic case for? 
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Ol,.\;ll, 'r he ting this cnsc because, 

•• J 1 st.:.c. +- i. rir:t Co\."1:. • 

Q l~ ~-i-,•,; u"lf t-t re6, . 1 y a'l,uld the C01,rt be 

ilVolv .i.1 i.t m: alll 

}!R. r Dl lJI~ • • Bo a\ sc the District Court hE.s str.ick 

, -:>\1,, th. -catut • 

• I- t' you.:- pc si tion he:-:~, for which the Court 

• FRI D~U' : w U., our pos~tion, llr. Justice, 

O ,: ,n • t ta.ii:. .:1l't nuntetter<ad~ means? 

im. P"1I ,.>!ll. : Th t. 'r, right. '.ihis is a r.iattei: ui tr in 

t; e diccrctio~ c,f tle tto.rury General. 

JV 

kw, let ms ay --

Q 

.. 
• 

,ut did Congroso give uafette~~a ~isen:tion? 

1'1' ic Court has said that, Mr. Justice, 

•· t"I n. C.cngrcss can, and many of the 

Cot.rt r c:~-,ni- ' that. In dealing with alic>ns 

i al1ng t th ,l_ens, ~here Congross has complete 

.. r·ty ~o '¼ .rl•1dc t":em, Conrress, we ~hink, does have the 

c, o , •hath r 1•cu' r ge:ing to p~rmi t a;1 alien of the 

l c l cl· tot~ !dmitted: th~t :~ngross can leave that 

o t d t•<>n or tho J..ltcrney G ne.:-al, and he is frue to 

t : .. ~o ccv •nt all ti1e per.tinent conside!:'atiol\s. 

o uo ~tet'o quito ,leur w~nt Conqras~ hes 

th . .J ·t t 
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MR. CHI ,, ,1"'\; i1•rc•·· VUPGER: ~•hen: you, Mr. Fr5edman. 

Mr. c~ in. 

ORi\L .:RGW ,;!~ Of :r :.ONl'.f'J) II. ~OUDIH, ESQ. , 

O.l BE:dl'.: P OF 'i·HE .IU'PEL..:.EES 

r n. EOUDJ: ~: 1::i:. Cl ::.ef Ju_ t1.ce, a,1d may i·t plean~ 

th:? Cou:c t: : 

l-l, bcc<"r ,.i;:I !;10 ~cintg, on, sug;ic$te1 hy the 

gi: ,_ -~o. irg of :,,:; • J• .;ti•,~ Ill r.' hall, ~•:d •.:.h9 c,ther ::he result 

of. ~he rofe :-~1100 to J '.l ~!...!!O/d al'.d ttunf..:i•.:t-:!recJ discretion". 

F ~:;;t- t, th_. , ;I.,;, o': course, a ca'3e o;: a suit by 

,unerica..11 cj~i:~.#I'n, ric'1!1 '""i·.,e,:si·~y pJ:<,fes:1ors, and Dr. 

l,and(,11 i .. in a senr.c rac;.c.e n ;:,:.ain\.:i i'f b2causc he is sy1nbolic 

,., t ,- ,.o·,ter,. . he .e. l i;ari.:;:.G: in ir,te..:est, we have 

, ccrl . Mm ti::. bt~cJinniuq, arc only t:hc A.rr.erica,'1 university 

i:1~t.i'.:utic11& which •:h9y reµi:eeent. 

Q J., 1r-<- .:J.ay arwertinq his rights? 

i •• OUD!ti: '.1' 1ey r~ ncs~r.t~.ng tllei.r r.ights, Your 

.d ::1ot .i.< • 

tlow, the !l.!::cnd ai:pcct J.a tho referuoce to Jay v. 

~.£1 . ana a EY1o ':r red ;: · 'icrl.'J;ic1, •. r :<no\/ o1 no case, what her it 

o 'Cl ,u. :h a U.cn o;: w1le'°her it.. deals with ,'!.nl' other aspect of 

, . ..-ic l.:i,;1, uh.no unf ::t .... reu J:'.SCL'6t.'.on han be ':l uphc-,ld by 

1. .o t, ond in !~'~.:...~">~~• th!i pro~l.en that wa9 rcosed 

l tr w .et!:, r r ,ot, 1 h n th't Jl:ti:otnt)y General l'Jtates that 

I n ... of' n ti,m :t .cui:ity fo;:b:l.d him to ctate the 
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so , the Ccurt lill ace pi: tl:c good faitlJ statement of tl·e 

A n: y G oz • , ar •) 1 u~d to::> :i.f ,, didn "t have the, reason 

stat d her tl>flt u:-: could ch, llcnge. 

me in .. ,L~9poulo£, 1here Mr. ,Justica Ha:.:lnn c'lid 

ro cni· ,h ..... ':he !Jt p.:n'l · en o de-poreation was a matter of 

,..pa , he i:.dc. d .:. t'I co~c.l•1d' ;r:g pnra1raph tl-iat the facts 

i, th.1t C L Ohl 1;·1a. th~ }'l:·;;orn0y r-e,l ..:~l h d not ,c·,:ed 

, ccpriciouoly or n b'tr rilyJ end that •;e don't tlcink thiri: in 

.y case, a11d ;:,, rc1c1.. • r:..~, one invcJ vi 1g the Fir.ct llmendment, 

;;, 1z C::l ... wo 1 1 t nJ fer the propositi.o,, that if t,<! had a 

t situr-tion which we think w ca11 ostuhlish here --

w • ti e 1, ariitr· y erd capriciou~ denial of First 

1 t:lcrht•, then ouch neti:n hy the qovernrnel\t wonld be 

l l • 

to• tn aovcrnm r~ h s fOinted out ~hat there 

o t. _ 1i t irt posit on here. I may S!'lY there may be 

i Ft of ... ,lhil-in, u,;,.t our po.,i::ion 1us boen consistent. 

In th') c, Wc below, on bchol f of the knerican 

>l inc.if. , I ., , .. ::ioe:i:, ;i.ng thoir F:' rst Amendment rights, 

111 ~c.J tl p-,,J.t'o11 v "=Y much uimilar to the one which I 

11 •• , to ilV t-1:ten ,.. v. Dulles r;wn}• years before, 

Jn t. e tbe t t, t :.1 on thcd.r faca, as applied, wore 

. , tut.:.o • .1 • 

1 C rt 'll r •call th£;t it took a more L'.mitcd 

e t;. fi.1 lly c a u;, anc1 ni:id th~t th .. s 



re ;_rvolve~1 to th.i! 9:i.tuatir,r, 1:he,e; 

n J.y, .l,.J de 1:' a of p,• 13 v:t""i:s fo:i: po:. itical :o:-ear,ione • 

Bu-:; wo ,J.:::o .. o<:-k. ir, this Ci'\':'), s Yo1Jr Honors wi:.'. 

uec t e, c,;.r conp i int. a ii:~c.; Tti; cl~ •1 ,on t:!'lc Attorney 

C _,1 :t:,,l'" ;.,ct:!.on ar: c r.,ri~iow end s •1i thou\:: my Zoundatior,, 

a.1. c. tl rt>; -ri..v.. t.L' • -· t'1 po· nt ·1he:1 •,e op;iosed tho 

C 

; nai: 1,2 did wa, c.t<:enpt. to T..tr:,p;,:;:t the decision on 

n .. o · .,,. qrouncl, follo•:.l.r,, tlce stenda,.d p.:nctice in this 

t o · o e!:;;.. c:; n&:i:x.owcr c1round, if :· t could be done, 

tnan ilor:L.u · •g ,J .-'~o.t\lt. ur con<Jtit.utio-i .. l. 

Q ~t. Dl ct.:ict. Cou:d: didn't pass on your 

alter 'lti•, , l:ho"qh? 

l ,<, •)up:,-:11: ~o.?, ":he Distri~t Cc:ui:t dic1n 't pass on 

c. u _ the govc;:21!".'.•mt i:eally didn't give ,:hem 

a ,. nnc: to. It esn t -:>u.· -~«\".lt:, -:.t war. the government 

'i:b t o.:iic: t'1i:o•_;g 1 ~n , ff:.~-:L1rit fi.lcd by As.:istont u. s. 

~v g~ve nn, ,?1 ~o t~e biJtr.ict Cour.c," 

l _;ct 'he gC'v tn:n.11t oivcn a .::.voon to the D.i.strict 

.: , .,. n doo h~re;, t i.:hin!- the O.intrict Cou;;t would 

•t f C .J t': ct i ·n ';n'cen was un1·1?v ic,;. blc. Bu'.: our 

,, Jnld n · r..:i or<'.€ :·.•·ea tl'o yee:a; l,,tor, 11f't:cl: t:hc 

i c:7, ori :7;,i~, l:, "C 1.,sc th .y dec-idc() C ci. n1 on !l funda-



nt 1 prin. ipl , and not. off t any reusons. 

N"W lo , _ i:o.i'lt. tho shift of position takE'n by th·~ 

govc ·rue-rt, not 1 -:: u _ th y'rc incons:i.stent, but l::ecauso, t.s 

we hav.J do1 in d.· t:g' of C'.np' s.:.s. ti1e goverr-n:?nt h;:is had a 

":,: ri t t to cc, i , i•t h~y do beu:r: relat cnship, 

C en ore t~-Y pc-so rn icr.u- a proposition upon 

h t 

h 

n +-he o:.ctrict ':ourt, au I indicated before, the 

. ~t aid i~ te6 an tDolu'i:o -- ~he Attorney General 

d unr vi ,.i•ble C)(-,rcise of discretion. 

::: 11i. ll .. re::is 11y l f to t 1at hor.tl):'. 

In tht• n:1.1!' t rief h •. ::-e, be.;.rlncr in mind what the 

'l t ,::i.ct Court h;..J do, in ~old:.ng the E.tatutc, no'i: on its 

~ut ,pli j to this p;:irticular ecada~ic situation, 

w ir.v l a. A ~pli~d here, the ~ovcrnmcnt took tle basic 

of.+ioa t ~t t 1. ~::c- ur . .ion :m-5. d ... port!lt5.on cases were an 

,- ·::-cl.' of t.t s verc.'.gn E-Q\:e:i: of the Fed~ral Government, 

r 1 ?' " • 

, w, 1 f w h d tt 4:. statute 'X•fcre us, if we wei-e 

nc L ~o < V cl- \. t?- '.ri': ,, liOW hll\''~ been able to give 

a t .1 .v ::om,·· t• t • o rnl •.ntcrpretation to the statute, 

t~ , {i ', i o t.h. Atto::ney C:eneral 's vio~ation of 

. , 0 'o ir,t ,t - which I shall try to establish 
'I ,. - ' .. :i ., \:Ute to a pc-siticr./11hich the Attorr.ey Gef'le:ral 

ri,)H: 1 ·i 1' , res .1::ole:.ia of stntutory intent, in 
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_.:i ,:!I\ ci ..:i n 1 acce""s t :> "lr. Mandel ht re, for 

t a mi,;, J ... CV io, >, .h n I ,1ou L:! say tna.t. E:V£n a 

tu l of th 8 -.ind, · or ,J 0 re.;oono in<1icateoS. by ti.c court: 

') I , • .''ld 

•• 
r~ n of 

-" not 

:'~r 

'I.'"! 

D :. 

·hn J _Lr · .. n C. e ou!d be invc:.lid. 

U 1~ ): • u: .... tl" n argv:l:l t'iat ·;;here i s no 

9 .. t..i a • V n ... tuJ 1.n;erast in excl1..di.ng a • 
1-' n. :._ I 01orii.c 1.md philosophical vie\o'G, 

nr h r , r ~nhor, with (al (27) categr.-ry, 

•" a ,. c .. l · n 1 o vi .. 'l .. h pf;oplc who are abaolutel} for:OidC-:en, 

'rt. not: doa?inq wltn the (n)(:l9) cat,3qory, with people who 

v 01 te l ,a; we' ·e dceilin wi'.:!1 (a) (:?.7i (D) an:l (G). We 

""en' t dt"tol.i.ng ,:i .h -~h. ot'l.ci~ {a) (2'1) :,;tegory of those 

" l •1h<.. Co r s con:ii d t d mo .. e ac-;ivist, namely ,,renent 

C i 

t 

.l\nr.1 r WJU1d then B.rgu_ tnat t:his c.:.tcqor.y cf 

r < -i · ¾ou d "- " ve tcd iroffl r.isJting with 1imeric~n 

i.c n .. 

t 0 

d .;i '~ ,c, , 1;hert n, nubs :antii.l in'ceres·c. 

')\'m, and whei:a, in tl,e O • Brien case, 

,ilvir., ·m. ~r.uctionofd:c·aftca.rdE:, the ::ourtwill 

, h Court: did set fo:!"'th c.ort~in tusts, J\nd one of 

et th c . u ,'; b , p.edor.iin :itinc:r governmont 

re &t? th, othur th~t the effec; -- the Court ~aised 

l ,u::i ·tion of 1hath i: th~ of.feet wna direct or incidental 

nu. •It. i.-.i. lrc. - • 1,ntl then C:ili'le too quoi:tion of 

t t~ec roferrod to in phelton, but 
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u , in 0 r ,,;, I , iely, whetret· i . 's ssential to a 

r Q ii' C ir. 0 'D:.. i n. 

, r t qo cnur.ent iiloc its Prief, lts rep:..y 

r f h , \I i I !;>p.ircntly COnt:! r: 'libero of the Court 

r > , :t .. V C., t. guvc1:rw.ent ·•h. 4 11cnt back --
0 lib V "' r l<: of our hr~ f, nnd I'm not compl~ining 

rt bad: tc tl ori9 'ltil 'Jel'.'tion F;lich i. t had matle in the 

Di ti::ict c-,urt of en r,J ira · tcd ancl unr !\•icwabla cxnrcic:e of 

a 

c,tiv dl 0 crc~ ~n. 

xccp; i: d un r ore tt.ing. 1'.s a matter of 

, icn, "'1' i . .:.1: didn't do in ti1c- ,.:.strict Court, it qave 

. t ' ~...,o· , C l ,:,rant ;,bu 31. of Dr. Mandc 'a 

:;c !l4oC-l • 11 • . t ,(. C •rt nill realize is 

c."i l i net :igt e1 .to by i:h'! St·te Department, and 

1 'r b t!-e CV r,'l.'11 nt :i..:. reclty -- all I can say 

i sac;, _ DU ~er tic, lo~cr bureaucratic stubl:-orn-

• 

I v, ru .,ucratic ~tubbornness bP.cause 

no \ d ;tic ,1 for t"lc argument r.ow made by t'1e 

r 1 1 , , , t : tipcned in 1968, namely, ·::he 

f t .1 t t a cc-~;:tail por·;y !:hat D,:. Mi,ndel attend"d and 

- .n V n ... C'CC 11:r d 0~ the end, ,,i th which h" had. 

t do: r.& ,ely the selling of p'.Jt-t.irs for F.:ench 

i ba i~ lly t~ fl grnn nbuse that is relied 
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Cl. by the ttnrn y Gr-,nc,· l ,.n '.;J-.;;.s casE.. 

C w do :-:>u COI1"P•'·e ulrnt the;: govern.tent clsserts 

h ,~. , >,,<' • o<· · .c 11::.:co n "l Gcr.'.a?::.,1 to :.;u ,pend 

t!! ,.t,tio~? 

'•h'n.t ·~e·r arc qi;.i·:.:e s::.m:i.la~ powers:. 

Q I'·~ th ot b"3.S'l i.:.up:;iorte(? 

!R. _o,i,r,,; ::: thin·~ -- .i.t hllG b."'!en supported, but 

in o c- e hn · I:>. n • pp<.·rtn1 where .:he Cc,urt h •. s !:c•..:n1 --

I r.cfor :::o ,1;::,.y v :..)loyd nnd n:-:a.topo~_!!, -- ,,here ther·~ has 

b !nl ~tr :: "C' ion n tJ-,01 p;;t--"t of Lhc Ati:o:i:nay General,. 

• , · "b - tl'.i"l!. t.. e Cot.· ';: vi l: . ..i<'::.i~ }' finci hm:e, c.1:nd (b) wher,:? 

b 

y 

,~ .-Jghta <;,: :un 'rican citi;:ens are in•,olved. 

' lat',. G .... c · the :::..ino.,r why WE began in ·.:his case 

} ion' n rightt. were not involv~d; they 

Q M~. Botdin, --

' 

-- :i:~ ~• tt.e Court did r~,ft-r to t:he pcwor of 

t ; ., o r , '-' .1Eral t,:, r1u"po11d deportation ~s un tette~d 

• 

' 

'()\KIN: I 'l ;,.n : it did, Your Honor; but I think 

. , 
.• : G"" .. "" -~ c:.':t 1r, there uas no arbitrn:i:y acti.:,n 

,., t o( 1;he l'.+; ? , e:t ';em ral. In other ~,o;.·ds, the 

or . ht.oldirq i.nform·•tion wct·a considered 

"fie:' !lt. 
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line, the ·e i~ alw, l'", in « whole line of caf.los, 

•>eginn:lng wit-,1 ~i;_•~-1:.e_ ':._~,:J~, ll the I'ay do:m i.:o Harisi~ 

an• '"C fo:c t., a sta'.:~m r.·~ ot ;;he very broaa powers oi: Congree;s, 

~h" quo Jtion, however, "is 11l.1ther t.her.~ i!l in z.ny a:cc,a an 

unlimited e:r.ecul:.J.ve row::r, so!wtth.l.::g we eddress ourselves to 

.:.n cu:· brief, or .vc,, ~, u.nJ.irLited congxoa,;iona1 po1.c:,. 

I woulcl wonder, <:or • Y.zm:,lc, al thot'gh I hau intended 

to 'i;i;_rn t:o thir. ::. 1 m alyzing the cxecutiv-:: action, •~hether a 

c. ,gr :; ic.r al sta ·u>;~ 1:!-ich .Jays that e> pe~~son who .L; not i11 

..,c iv•in cl .;;~ .a••-~ i~ a :~lcl..>i;-,tted economist, although o·~ 

11 •• i... .Jct JO , ·: ~n.;irc-s,:; haci passed a st&tutc saying 

t. at t C'nt:ry in.:-:. ·'le u,~;.t d Ztntes f.or: a brief visi;:. of 

.-u ·h p~r .. on for tn purpom? cf at'c.eoding an academ!.c 

3t 'ng, wi :h l?i::o.:c.sor nicll:1:.-d FaJ.~, of i::.:-incei:.on, would be 

f'l-ri)itlden bc,,:i.u o .:>~c;:,~c; sor. ?alk has 11rit.ten, es one of: the 

edi::o.ca of th1a1 ~rlc"n Jo ,·:-nnJ. of rnte:rnational Law, 

ar~ic~.o t:.go.inst )Ur opfosition, or,;osit:ion to the v•.at.-iam 

•.i'r., Io il: con.;;eiv:.hlo t.hat such n stc:tute, despi.i:e the 

p arJ i;c ai:, •110•1ld n-:ic bo st .. .:.cken OO\in and :::-i;cogni::cd as a 

v ... -:,lo' j.on o<l ~h· •irLt ~·~end11on,;; r.ights of 'l?rofesaor Falk? 

• 

.... ,d :,: c1r:m • 1: i:ant 'i.::> go into ex."!'.mples, ~ut I'd 1.·athor 

i t.o <:ho C.:t'Outlon t-!h:i.ch I ili.1 next d:i.r9cting mysolf to, 

i'l tnc rt11tuf;fcl it::iulf, and is it. auscept:l.blc of 

e,_, t1. t!.1'> 10.l con· t:.ruct.:.on. ,~;,ich woulc\ not give the vast 

... s tc '·ho J\tt"lr:iey Go:no::a) augg9ot:ad and ,1hich in fact 
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c::1allengcs the \• . '<: 9 ,,.crs. 

Q Lut, b. fo,e yclU do ;;hat_. aren' '.: th:r'.! .: r.um:)cr 

of ::. :by hi ch 'l:hc c. ngro<:~ ha'l .,,_1Jt.nc fn aminietrcti\·e 

a, ~ncie ur,:w:c,•;., ,1..,blc, p01 ·er to make cei:tain deter.ninat icr.a? 

! 111 chin}:L1\/ oi t~c !~i•ern. t~ cn<\l Clai1,s Co'.lm1ission for one. 

n • .,our.:tlh ,. l.;hir.~, ~Ir. Ch~.ef Justice, I 1·1ould 

ci ':in,;1i::o'. rmy c, !l~ -- anc l: n.ap~en not ~o be J.'am:!.liar with 

th .. p •ticul :t :--obl .:n; although 1 ha,•e ;:.een invoJ.ved in 

c. •- i i , .... :.c.n ., ich :~.1•y to\ich on that -- those don• t 

Q Y..:J~ 1: ..... -,iri.t lir.l:s w·.z:::-t '\;r:endment with any 

• ... :0 q .:::.1 .. • "~ ,ab e powers? 

h1. n<;UO!~"': ~xnct :.y. 

In c.thr.r word:,, : n Shelton y_!. --

Q .I.!,_ in t,1iae case ybu .Uu!< it to the First 

lu!'.1:.ncu ~nt x:i:rht o. 1,! r.'..ca.10 to. listen'? 

rr.. Br.It l. I, P:..eci::ialy. :i: .~n relying specifir.ally 

nr line• of; cc..,·sionu, which t:iis Court ha:J hnnded 

l' ·. f r. ,: i ;;he :?:<>ccgnit:.cn i:1 Shelton v. Tucker, 

.. • ,h .:I c, F,: 1. f\l :t.:!r' ti concurring opinion, .:m<l Ur . 

·•1._n in P-.£. l of_.l:he special :i.·ole of the \·riiversity. 

r .. i.:r. 1ea ag .•.n~t 1/4 ing a l.e~.dist here by my colleague, 

urii.vc:coity is ver:y important -- I 

e GChoo'c ~al ll -- i.n ".orrns of our dernocrat;.c syster.1. 
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L ..,ly 11 .:: ~-s a line of 

i. -o 'l h' ch r, g • I c n' ·· go ha ,k. l'l1.lcl1 fu,::tbor !:or the 

" t ue .e}!_n C.:~g !?. an 1 going up to New York Timas v. 

~liv .r, .:3. of: .ou:.- _h !:.!Ji Lion C.:16C, {Ill which I rely 

\ly • 

. lc'i t li.\ . i cl..t•.:; to u!1a: ro.:i.y ho a clithe, bt•.c, 

l. !l01 t S 

t • it. c. t e so·.rer:;.i-;nty of the peopJ.e ,,s opposed 

t 0 "'"lll ..• , •. zo •:.e 11ty -·- sov~reign right, ~rhich a.:e· 

cli j " 

d ,. ' .h:! d lir.t. sugge. t~d, I chink a fe, minutes 

. o, i. 1 ·.nc of t C ri<hl: to know, ,hich l::egan, ,.t least 

J. hin X~r ir1 M ~il v. Struthers ai,d moved into the 

C r h:Lc 49~in invoJ.v"d, y t.,ought, a very great 

T cf '"r go: m &'.nt, to ·:e:h·se the {alltry of: cc!\11TI1.mist 

'l t ri ut ,,h. -~ .;h Cou t h ld, ·ef.:.;:rinq specificnlly to 

,.. T J ·i B (. l I I C lC ing ' . I believe, there, - op-ni.:>n, 

t l 'nc g. i.n r:ot with -'ch? rights of the communists 

, . n but we ,,;ere dec.:linc; with the 

t f th i ( • 

. l d ngiish .hi.s eao•~ fl:cm the cases which 

J. 1 .i• -::o .:.nq hare, or :!!Oneys qoing abroad, 

,.1 HLV-- - '.l'rading \1:l.t:h the Enemy lv-:t cases. 

l' '·' ·ell} iv ly 111th the que::-ti.cn of t-he Firri': 

C) ' 
.~ ica11 · 
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No~•, wl·at the '-"O·e:i.rrnent r:aye i·1 response if that 

it: h a ,.ic·ht '-o b0 1rbi,::,•- -.. y, ·che e:-mcu':ivc says th;:'i:, 

;al., it • .. :i,·.; C'Jnqr' , .. h' J 9iv~P it. 1.1·:· . .:; po11er. 

let cay i:!l l :r t n!: ,o ... hc:r princi!'•lG the Court has 1 aic dcwn 

.. n l_\:au'_ inr1 in ~L:...ti:l .::_f2:_·!:£1_ ~nd i:, R,!-9 :C.ic,n is tha(: the 

"O\i :?r11 r. nt; oanPot l;,e :rbi.t-..·.:>.ry; and I <10,1 't 11<1vc .befo::e me the 

,:i_<.JciJ_ qu:tut!.on, wh~r • ;1 • su.,-:;5.c, W.iit-~ rnade soi':!? reference 

tc, tl, l:'.mi' atlt")1 J 1.•:;o 1:ri.1ro•.uc:ca'.:.ic i· .. L·eoponsibil.ity . :t'm 

n 't -- ~h t £ 'l,r cy r.:> h rn rnph::i.:"c, oi: cou·:se. 

The que t:'.c..1, 'o .• ~ei:, ia, d:.c -:or.cr:e:.s ini:~nd to 

;i·. t'1is ,), .:.: to tl'-, 1,i:<:oi:r ~y Genera:..? 

'1e>11, i·h '.?~\T"rnm n·, has ::;ai.d that t.:1l st!'.!i~ut e is 

,. d in t:n , •, y l a 1 c. ._,:,4, I,"~ l!'.e .-.dd t.o "i:.hc consl.:rn::tion 

. ··u~ -'-h t i:,11:.: a:..o two !~ind~ 0£ persons iln-olved 

e.1.:lgi"'°.l , .... 1~ ·nr-1:i.qit.~Ji1:y; poJ.i·:i.cal ineligi.bility 

ri' y 

h. 

i 

.c "'"'.r.:. t ' c, t2gory en ~:hich Congre~s has 

d • co., --': b;::i. h t El ... ;1e (e.) (27), the (a) (2B) Mid 

,;;t .o • (T:') c..rc th !1:'!ll .lent haa the pow~r to c!ocla;:e 

tl,i!l (a) (27) category that we are 

p~"ti<:~tl,,:i:ly th'? (a) (27) (D) and (G). 

c,•1, tl, quc.• +;j,on ;;.:.; , did Con')'r.css intend to g i ve 

(, i ) , t;l ,\+-'·( r.iey G mirat, or is there Eo!oo 



...... , -A,, i:t~ u r., .1 th·_ righ,..c o~ th~ First A1.~2r dment 

' uati , t , \ hi tve :lii,,ctj.ng our3elves here; n,•1cly, i:he 

oricru _d '' _,:: .:;.i.·, ul.·;ion. Jl.1·e ther~ any li'llit::a:tions at al,.? 

t • =·, t ~:• c, n b_ !:ound not ln the st::atutorv langucqe, 

but 'the'" c n b foiv1c" 'r t~;o or three repor·;,;:, of Congress, 

cited ly u~ anc by t:1 e qoV<'rnreent in our :Ori.~fs, which Your 

He, 1 :--., · i l:!. ,ec, in h · ch H,n publir. interest -- aerni -o:·ce<i.ly 

a dif'ic~1:.t concc t. bu·; :::•rn sure it's nppliea ver1 c-::"ten in 

fi ltlt not. :c c :i g to ':hn l: · ru'· .r,.,, •nd:r.~nt -- in which ·che 

C rn n :., r·--c d rnt · +- ~a::i :.r ':hE• public i;.tcrest tt at the 

;';tt rney < oral ::~rcL:;~ Iii•; disct'"ti·:mary power. 

'X· f.Lt.•T.nE.t;;.vu \lt'l also hu.'11,nity, which J:'m not 

,Jg .,tins :I:-,. :·nvolv-d her ·1 hur .. ane rE'lSons, 

~ow, ~n adci t:i en to <.;ha·::., th? st.atistics, which 

I I: . • • . ·ru. ice -::·cwar.: poi.ted cul:, are really very 

· g ,: • ; c t, ,!·e in J.96~, fer e;:an-:,le, the critical yea,:-

r1: _ ,_ .or p o G~ of -this caze, t.bout 5,000 

e, o .... J ,,iatic.n'il wci.:c adu br Amcri.can -::0:1s1.'.lv.tes abroad, fo;: 

t • r, ·t, -~he De:p .t."101.: of .J1JH'::ice, and that vei:--1 

i 001:t-uJ.t rdrnit i..:l;.:nt:ivc ;:,ri:.ctice :;hows -.:hat only ni:,e 

p >14 c. t.LC'lf'& ,, ,c ucn~.c:l b" the M.:i-orn:?y General, 

l, .i .. 1 >Ulc ,:,ucs.;, '.:!1cre' s no basi.s and the govern-

.1. co l t ,c 1-.J the fa..;t1:o, t:'l!'.t those nine ~~are probably 'lot 

• ., bl • not < s : n which '.::he Secretary of State 

J i' "c, cr-t. s in the '3ure,m of Consular 
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Al.fair~, th ght 't i ,port..rl. l:hat Pr, c:ndel co,11e hcr.e, and 

P ••,,~J:,1_ • 1 . 1 d d , ,~ - ,,e,:-c c·."oo . 1r..:-.e or .. y consu s , ~;;e J.nvo ve , nn 

. ,·obnbly C''l.'JCS ,;l".r..:rE: 'fO.J. h "" ,::1e polJ:;icaJ. activist school 

Mo~,, '.': >,we ju.np£d to th~ leq.-1 analys;_o here, anc, 

to th,; ml.".1:i.n.1.•;ti· .. <-:i.ve ii~pl•."r.entaticn, urging aqain th~'.: the 

Court tekc ,'.I nar.ro1-; v1 '.;;11 o..: t.he powers given here in order 

c:.:itJ.c;:,1 l:v.ci::s u:.-c~ j_o usue}. when ona: n::!ets the gove.1:nrnent's 

The ,., •·1 i"cl ' cts n:.:'l :.:hat ';he stac here ic not .:ir. 

;;o co r.e h,,ra, he i.; C<?lebrated encugh to 

in i:uror, and .o ,:-,.,c:sivc t:he r!lspoc·c of other universities, 

·,-t tr. :1 ~cal c he o ;i.n J.968 and deli •1e:ted lect1aes 

t> ·or_ O 'imeri,~an uni.rcrs't::.es, including Princeton; was 

• .. J _969 to debnt, ,,i·rh Professoi: :;albraith oi Harva::-d 

at .it:r.i:o d t:niv~ ·;ity, with the admin .. :;.tration's approval. 

J.:::>l lo rtJ t.:b: other ·i,·vi tat ions •·•- many 

t- • ,: i .vii:ation!l of ·,,hich he aceopte<l 3i::. 

It w.:i~ the Al'> .. i::anl'l who wan';ed him, ;1ot he 11ho 

1antc~ to co .. e horc '.'<il:i:ic..ih:rly. 

O'd, t 'I" ,.pr,l icnf-ic;ns were d,m -led, and it turns out, 

:c C..)t let i;.hort-c•i· c i-t. ii:, tne oppli,:l!ltio~s were deni13d 

u:c tnis c1 .. t.'li ;:;.on tl'•nt somoho11 or other he had 

t h · •• ' vio: c1 ·ca :~c, co:,ditions of l:is coming her€: 

of " 'ii l'lri" u co:• ul and th~ State Depei:t1u.r.t 
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rot tol them whe1 t:t.cy gt.Tc. him tho vi.:-:1s that he wrs 

polit.:.cally inel~qi.blo, 1'nu (:her'!i:cre ::onditions to his ent·•~Y 

utt chea. He h~::'! u intr.i.d th,rl he ,.as aligibla ~, liad the 

• ,1•:~i::o.ca.": acao, m.ic,~.an". .:ind i:; was cnly because he c,ir;ia i.n, 

not n an c.l; <Ji il b, · on ~ho• r- eligi ::>: lity was wa5.ved that 

t su cc,nc1i. · c.ns, -,i,ic:h c:r1J :cally verf technical and hardly 

c.;O.t...,.U.1. .... O,:" '. ' ... 
t fr.tc. ... o ., 1 _ .. e • u,1g? i.:ec,. by the i\r1orican 

r a reu•oz, for exclc.cLng Ii::-. ~landel, 

not ,,ak i.n" a .;-..;ccn :· ~tid;:t, on to '\:he f=cretary of State. 

G -~.n c,rnmunicatc,d ~•ii:h, not by Dr. Mundel --

I 1 ni:,t ... :ar.· .~t, r dcnz' ope_.;, Fx·enc"i -- I was coromun:lcatecl 

by tho , ~:ci-::w il':!ldon:i..: cox:an:.nity, which said: We want this 

, h ..-e ar 1 11ro waut to deba•;e with hill. we want to enqo.qe 

in --

o. In v~.~w of 11!.1t. :l"ou sny is a tripilrtite li11e 

.1: o o y c1 r ly on, t tal.:e ;;,t you '<:,•ould feel your case ware 

t • t. g ,., inst -.'! o..: being college profe'lsori:: who 

1tc • i ,e e, it ,; just corr.e of his re).atives or som~ 

i nc '> 1is? 

WL lJOUDJ:t' Oh, l: thinlc clea,:-ly -- I think it is 

t. t ,,c ri.::it Amencl,n-.n t rig htG of the 

i i· l ,, a hc; l.''3. I don• t question that at t1ll . 
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Q D~ you suggest --

i~. ourn:t,: I o\ ).en''; be h1!::e if :c -·• 

Q Do you ;;ugg~:0:1. •·hoE.e ;n:~g!l:;.s ar.e greater for 

acaderu:'..c: C'O!ll!i .. m~. :y r.-c p .,: t1,m, fo:r: c';hers? 

iir,. F; >U iI?l: ::•m l:'.mited, Your Honor, t-~r. Ch:l.Elf 

T 1 ·tico -r t ·:n d ... , 1:: cl-out leudi ;n,, I'm not sui:c. I 

d tl ::.n , '10 v r •; et tl, : tr.00!."t:, nee of educ<"ltion, \'hether 

i · chc l · or u: ri.1i t' , is c.,wh ;hai: the Com:t ,•i:l 

t. th-, nect v :i:. o"t: r ··- tJ ;;.u m;iy be an e:<cnption --

1 t ·h t u ll~c t ('1, ffc-ent:ly thin it will treat, for 

" t , Dr . ... c.., l ts clc..,i 1 to Oc:.ive·r a talk to an un: irnited 

.,. · c ud · nee ,-110 had not invi tod t. lm 'co come here. 

nd in :wt !!Cn"e r -.:hink ·Wur.e are gradations, as 

1 :i.n thi:i l s :ever:11 cc,ses, ther t ave gradations of 

r · Jhts, oi: · cccss .. bility, f.o .. l.-bo:o: r.~.1.<-ons; and qracations 

0 
, , nC!Jl'"n'·· ,: : c,h1;s, a 1 c.ch cas':l m'.:.:::t be considered on 

it on. 

sJW, t'1 , 1\·' torne · Ge:1et"al hecc, his action, we 

n , ·b .:..e·~o- , · n tho J.;;, ;l1t of \-.hat l have said, ii; of 

-., 1 :or.•j:r. "oional hi:~".:o,:-y, but n very satisfactory 

.. • :1 · .. , He th'n:: he':i acted arbitrarily 

" n .L<'l t on os- th lirr·~ &ilC!ndmen'!:, ,,.: well as in 

1 f pi, :lie ,.nto::c:::t ccnce;,t, because Your Honors 

·11 1 .. , .,'\ r.: :.1g <:h~ br:..af, ~1hat I have not sn:'.d, that 

, r r 1· f :;t tc in ,I snington, ,1ilcn I approached H: 
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b. t'! r, th uni ,e !~.ty .,:cof£ ~,o,:'> and you -- writing to M:.. 

k own o:: '.'!is .i.nt<c.rost :l.n freedom of sp9~ch from his a::t:!.cles 

1'-"ld ·;. ~e r. . po1:no \'1,18: Ke d:, ;:ecognize thai.: this 

m v ,i•ve )- n an , ·;c,r on •·· a misunders•:;m1ding between Dr. 

: !llld l < 1d ou..:s<?J.,, -~; ,._. do ::-cco~ni:!e i::he irnr,ortance of the 

de ic c,;..n i.r..:..t,, and its inter.est in the thing: anc, :::inally 

c. me the reco=endation of: ,~he Secrct:arr of. State. "Ye:.:, in 

the intcre~t ..,f frcco_r:. of spc.:,ch and freedoms of op:.nion, 

Dr. ::1.'!ldl!'l .• h-:,uld be udlr.itt:£.d." A:•d tnt answer of the 

A .tOl'rl8Y General \/aS' lo. 

Anc:., s Yot•r Honors :1ave i:;een me tracing it, No, 

0 VO , rn; ,, ) , , 1. "', for a reason. 

t,o 4, 
, c L tl':c:::i. ensrn,; \<il:h :.:capect to rcviewability 

,H<..:;; __ d by t' •·• r tto,:ney ce .. eral arc not cases in '.ihich 

t c Cot•-~t h<1,J c:. •• cd j1":Jtici:ibility. rhey ' re cases in which 

Ro;-~• on for ttc al'ldiv:!.dunl, the ot:ier against the 

tnd the·, wcr vory real. ! a,:oucd Zemel. 
, -- :r 

.. , ', y lo,. · • I e:..-q ice:: Zcu·nl here, and I \\r~ed the 
., ---
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·· ent r gh·~~ on t~o par'· of ':: m:;il • even the.ugh the 

l'l ttcr ~•, .. ph,:. e 1 .,. ;;:-,crn of this indi•,ioual ct !:';.osity to 

0 ha~ uld ha·•~ em :.11 Ci:l:n1. 

Eut tho··o ~1as very :::tr".',·,g fo::ei::;n policy ?:E.asons 

u=gc:ici by t.lie c- cv:.1.:nment ~e Ol'fJ th:::: r.o·a::, ov;1.J.uated by thia 

Court., .: !ld \\!)~it:•:., h;' ~- IC er.,·,·t. 
Ii.. -ch .IJ t .ch~1ical •·io1 ~tion ,>f b~:.ng at a co,:iktai:1. 

F r.-i th.., .qu_1,,1:i..3nt of ou reJ ... t.l ons ui::h c.,1b;::, ~he the 

;--tee. d .. nt in qu·•r .~tini.nJ Cuba in the zj eld of n.:.tional 

1, ry .:iioi'ul ru.11.lyr.~.s frc!'l tlte Cour1., md the Court was 

diviae:'\ of c;ou:,;.;;e in n::t."ly of those cas,'?s, 

- C Ui 

And eve 1 in the l:ic•l{l o:1' i."".tniqration, as I indicated 

i:h 9,,-.. -~· ).l!ICU- is qu:. to righ·c. in citing Mr. Justice 

10-lL zt.:··c .1,' o:: t,.e fac·:. of the matte;_ was q:-:aca. 

... n' t ca:.l H: delin(.'uen·.:. in er~or in failing 

t J · h · c •1c:l , .r1 •. ir:o: :ha'• the:r did ;1ct regard the 

c n ,id re.::, ni:: tnvol.•,1 :1 there: us bc:i.ng arbitrary and 

1:..1 -~ailOll blo and ..:apr .i c:toua • 

. d ~o o th-r.~ ccr:te down to the conclusion of our 

r le n-:. ~= (a) no re !lnn given in ~he court below: (b) 

o ft.undat::.on in f!ct sugg_rted • .l\nd -;;he use of the word 

rn 1t ;:r 11.i.c 1" -- • ·1tcgran.:. nbnse" ls re&lly a hyp-srbole 

,;: ' t . ) l', thr-· <'OV<'l·nr.ent edDp-::ed from an earlier 

I by 
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a s h.uation 11h~t"<.'! the opinion ot the 

rat .,_--y of Ste..!: t I:. ch cert inly in:L.cates that fo:z:;;ign 

la ions · r.ro nnt n:.:i'ccted, becr.\\se il: Dr, Mandel, fo:~ exw,ple, 

hua b:!.1 a "ovi.it -- "e-c us 3ay ot :he n om::ini:: -- a Sov5.et 

l xict, an t:lle sov~citw were not ... 1-10 .. ~nq our econor.i.sts to 

c- c i. , or even '.f t e h'"c .i posit; on of ;.,ppositi.O,1 ':<> the 

sovi . · Gove::-n; - it, :,t .-.:·. 1.1 i wented ~o :l~monstratr~, then this 

Cou::-·· JU .t'\ h~\~.. ;c .,, •igh t:l•e quest ion of w:urcher the :?iX-$t 

Amend nt :r.•.ghts "Jf the acm'lmnicions and theii; un:i.ve,:sities 

, rb l.,r,cc s or d"Je Jn ·t tho !>'.:ate Dopar'c.Irznt' s clecis:.on, and 

.i cc c i'.: ,.o.1ld co -- cut ·1gainst -l:he universities in such 

e. 

JJ 1t "·e 1ave ·wre, , .... ,ed on the hi.story I h ... ve given 

, t · , .. 'r t;t c ing t-h0 stati1tc not just as 1·::itten 

l:. a 1' ~. • 'l 1 :.'! att~ck~d in our complaint the action 

4' tt ·c;;rn· Co.-: :.. · ... wa..; frivolcus and was unreasonable 

nd t ·t c-ut rour-d .:ion. Tbi ~-s real frivolity. 

Q ,>Ir. Boudin, ,;_ · we follo:~ your theory ot t.hi:t 

tu .. e, your reaclin. o · t!li-:; etatu.:e, any time, would .it not 

then .. coult. -chat lm'! time. l.00 people siqned a p•tition and 

, d th~:r ,1 "lt 

11- cl ss o 

nr.,1 .,..t ? 

;., l :::!ar fi•o:n Gon•e person generally .?alling 

.cludaole 1,liens, th£.y ,,otild have t.n be 

R. ll UOIN. No, :: dcm't ·.:h.i.r,'.: so, sii:, 

o ... i(, your p oplc, her.a wBntcd to ht!ar him, 

; 
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,. BOU :~!: I don't think, Yo..ir Honor., X think 

e ... h c .... 'l go;;.n, to .:epcnd in ':he en J ·•- lit, so:t;eone here 

r < id ~1rt°J.ier in o -~ of t:he o1;hr-,· ci:.se::: -- 0,1 its o~·n f.:1cts. 

e have h<,re a c~ e of ,ct,iJli'•rly dii::c'.: l!'ion at krse:,:ic1;1.n 

\lni.vc•·•i;;_::ii1~, rc-cog•1S.2.ed b,> {:J1,:,3e unive.-si.cics to be 

ir ,-:-t · ~t for. tl.o c h: ,< tio·· of ·i~'10 , !.:"p le. t,e don't ha·11e an 

0 Oz·. ~lando:1.: :1 : 'd l.'.ke ;,c h~ ·,: Yv'l, 

, • 1':, ,_ t . rno~t c1.iju .. nt p~:o :o ·r.or.s in the most 

~, nt uni•r"'r!.'.: •.l i.e. , whc, fc(,~. t:1~,t · t' s .i.Jnportant, E,s I thi.nk 

•l ,;,n, it~por.t 1>· thai: i.:hr re be a counte::--discuoe:i on, a 

, c r,i.o, of tlc ·.zs1;1e .... h re 

c • 1ou· d .:i~ s ~re !.;;e.r or enker if th, Atto,:nt;!y ',Gor.e:caJ. had 

·ft• i .q c•ntr.y l:>eceN,c :r do:1 1 t like his views", 

ot .tute <Jay$? 

l. c,1 YIN: Tl::on - the."!': I ·muld be faced Hith an 

J c:~- en tho st tul:l , and .i. .:ouliJ ha1v" a harder burcten 1 bul: 

I TC'n~d attll.cl: <;h_ .it ~.it.~ en -·· 

Q o 1 rae;, 1 ;; t' s less v::b3 tr.ary ·· - it' & mora 

_ Jit .,, 'r' t., c,i J<l no osm. ·11 r, \:O giV€o a :c.zasoit -:=twi: "l don't 

. . ;;;;, _. .. n 

i· .• r o.,n; :,:r. tl.r Attci-n-:,y c~ne,:al had said, "I'rn 

t 1e •1tc tr.tct:!.y" ··- uell, .i: don't thit:k the 

r " (; l l co l o 'nt, Tro 1 ttc,:;:ney G<)r,er.-nl in each 
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c:. e .i.s ex re· cin'l hit' di.icrctior.. 

Q 'io~.:!., his 

MR. E:ou::(?-J: I think the p2.·o~lcn1 you'r& posing, Mr. 

J ntico, in 01:r, in ~;hich uc ';:e f.:tccu ;1.i.(:,1, wheice the c'l:atute 

s l'.i ch ,·:o :f.6 ~n ..ibaol1.•i:e !::en; and i:ha·: would place e burden 

on me, nc. "''d h::•·" tc. r: et :'t. It .is o:: course --

:2 1-: ·., the stc.t:ute dol!!s m:<;hori2e exclusion 

b._ d o , vie.w? 

M, • !30:..DIN: Yee, ii: dces. ;,i1d I ~,ould challenge 

' h 'i;. nut I e'en'·;: thir:k tl.at. I have to ohalJ.enge that --

Q l:1d H! Actorr.oy Gc;1craJ. s'lya, "W~ll, based on 

my v:..cw , I'm gc,.i.ng t.J koep 1 ou out; that• a \;hy I'm turning you 

do: ;i .. '· 

1-H,. nouon:; 1 l think that wou,.d bcJ inproper, becau11e 

gr iu'·end i the Att.o·:-nay General exorcise his discretion 

th ro P--•·~ t vi wn elao, 

C:>.,9-; :;r dicb 't uay --

Q s~ it'Q iu~constitutionaJ to give him the 

r i ... r, hut il..'c. uncon::.titution~l i'o.:- him not to e>:ercise 

't? 

~. BCtlDIN: It cle:s,cnds on hew ::. t 's "'i-:eroised. I 

• \:l' Att-:,n.o~• General .i.n each one of the::.c cases does 

c:<. ci , a· -:re··.'.c.., r tiould as.:m.= he doeo so in good faith. 

c. I '· 1" <>Ur • ' _uat ·.on i 1 -·· 

Q In f.nct, I taK~ it you 1on't think you have to --
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,,a· .i.d on l.t race i:nd still win? 
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n-1. F,,.,t; ,n1: E,,:c c:tl y - • Lut or.ly J;or purpo,:es of 

winning. 

r. Pnde ~'.,~:~nr .. that: yas. 

m. O l >... : 110·: for any c,th()r purpone, Yo\lr Honor. 

,!, Ught :~. J 

{, Th t ir ..,ns 1.:h,,t every e:ce:.:cise of discretion by 

Jl At.to~ ~y Goror :J. unde:-:- thi.s otatuto :is subject to a 

judicial r~vie11·• 

"1:<. ac,i:m:.:1-1: Ne, :r; wo\1ld not U!'i that -- wcsll, the-

e er.tic. of \1hc:.I: ·:, i;ui:>j.:lct to judic!ial re·1ie••1 and when the 

r. 1.1rtr.. •1ii.. l ov, :r.rulo th-3 A'·to:r..,ey Gene;:-a 1 is another proble.'11, 

.lm~t t ev Y.i'thing ia i;ubject to juc:'iici:1.l review in tt:i.s 

,., n r.y. B·1t t. -1cnc'".lus cteft,rencc 5.s <:>bviously paid to the;, 

vi W"J of tr.._ Cone .-es:: and e~..,n to the Attorney Genernl, 

't ,.ouJ ii 1rny thnt g'.ven i:. oil::.1e.tion ;1i1ere the J';ttorney 

c ,r ... l h J g.1.v JJ. 11 r .uson, and sometimes giving a reason car. 

r .c 1 n n,,i.: giv: !'l<J i.\ r.oe£cn, has given. a roason which 

, i, CO:ir .. cL.n 1i •• y ;.• abcolt.'.:c-:!.y absurd is ::rivolouo. And 

... ;.1 tt rnt~y General, for e:-trunp:i.c, had given t~e reason 

c-ther one, th.i:: r>r.ofessor Heilbroner, 

tur X Clln recall, i~ a r.adical conservative -- at least 

, ".:'r. l n''.1 1 ( G.unc.a.,:-~n1 l' pr.ofer:sor of economics had 

, · . bco!n crH::l.ci~in<J oui: l'>!nerican cconorn:lc policy, and he 
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<ntul ::-. :1o.11d l in hio univer.i.;ity ~or social resca~·ch, w°{inted 

i.1. .J • !•anccl to 'D,~ here, _t Hould b:l frivolous ,me. .i:i: wouj.d 

"' ' nroi.no:i, blc a:1d i·.ould b"c i:1 vioJ.:;.t lC't1 o: Fi.rst llmendmen',: 

:z:i ,,t~ to d '1'! h:.. ..-.i.qb+.: t:o ,lCC<JSS to ),:. Mandel. 

I c.on 't th' n't we :- , "°' to tak on •;;he whole otatut!'.l. 

I' ~c.r.:cc-c:l.y, .~l.t'n to do no. r. m:g3d H: in the court be\cw. 

:i. de; 1' t -.:.hink \,L• have- to do uo if we c:tn say (a) eithe:.:- that 

tl Attorno~• Co..<1cra~. • pos:l.t5.on ii; un arbit=11ry and tnrcason-

..ib.Le o:1e, .ind tl1at- tr i,;;. Couri: has rover, never uphelc a 
/ 

cioion in wh~ ch ~-t ou:1.d ,.a!J 'Jnreanonable end ar.bitrary by 

t ,xccutive Br, ci1: or -- ind :,: Pnici ''or" -- we say Congres,, 

~cbo:.; 3tcr c ,.rd hero, ~r.d that one of the 

<;h5.'"1gs Congres d'.d ot intend ie -.hat,because of what :i: call 

i . ,.., ly buicaucrat1.c !:l:uhborr ncss, the i:ights of the Nnericar1 

,.,.,e•mi,. CC.I!' 1 .. 1'1' i should be reject.f':d. 

C :tu 1 1 t it :.lso t::ue this Court ha3 never upset a 

e on tc, cxc Lu .a ol i. -->ns p.:evicus: y? 

'J th.nk Your !lonor is correct, that the 

J t h .• never .::- cclu".ed ali,.na; but I will say t.hnt in no 

c J i H,c. hls ·ory of this cou :t, ii1cluoinq the Turner case, 

.,u. wi ,, ... rel-'·,. C""5C arqued l:>y C:la~c•nc~ Darrow c>.n<'I Edqar Lee 

st<.a,.s in this co, .. t., ir, nc case ;1;::.s it b~en the F.i.rst 

,nc..: nt right of tilir· .l\r.ler:.can c.i.tizen that was alleged, 

h .. , t. f" t 1 r no"or. ,o r .. ca.n :,. .s. Poor !!x. Turner, ). <:,uess it 

T• e,.., nnd mayl. '..t's 1•,,nfuced wi~h Nnt Tur.nor, too --
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po · r • 'x.. Tum r wa:i the w::in Hho was aaso:1:ting, e.G an ali.en, 

'l" . 1.:c • , . 1dr ::i.,t :x:ights. 

l,.01:t, i '1c a lor,_ t5.rr.~, it's pret.ty late. :: woulu 

1 '11.. +,l r- •• :cgt•e '1,:1".!2.:::.!...Y.:. W'.l tic"snr,; b.it i-::. 's too l11te. 

R. Ctil:':F JUSTICC YJURGER: ir;u,nk you, Mr.Btud:Ln. 

[f .. 1.creu on, cit 2: 55 o I clock, p. 11., the cnse was 

ul>mittcd. J 


	002_R
	004_R
	006_R
	008_R
	010_R
	012_R
	014_R
	016_R
	018_R
	020_R
	022_R
	024_R
	026_R
	028_R
	030_R
	032_R
	034_R
	036_R
	038_R
	040_R
	042_R
	044_R
	046_R
	048_R
	050_R
	052_R
	054_R
	056_R
	058_R
	060_R
	062_R
	064_R
	066_R
	068_R
	070_R
	072_R
	074_R
	076_R
	078_R
	080_R
	082_R
	084_R
	086_R
	088_R
	090_R

