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p (, ,:; E p 1'1 G s -
Cl ' { IC c,· w~ \ 1 l L h~ar .irgwnent.s 

n . in ~o l r, 1 7 , l Grav~:~ g ins'c the United . • 
s. ,. s " l U:-,i :d t -" .._g, in.,t Gi:- 'l1i el, c >nsolidated. 

L L Gu. ,N'' ') .,'\JJ J FRVTN, JR., r,sQ., 

v 1~ ~;,o F'I'A'"E& s, N. 'J:'E 

• • , ,V Mr. ,'h · c,~ vu ticc,, E'nd may it olease 

~- c...01, : 

C. (; t ) ' ; ... TO ':'ri. this case ari..,e~· are 

I ' 1 _; 11 - . C' l ~or G~avel is a lon,;;·• i::.me critic of 

r ... 1 • -. o · Tl r ·o ttc,a t ' E .'.c. • o,, June 29, 19i J. 

V C. 0:t '-1 cu._.. ... <:..I'X ,i ttac 0 the Sm-.z1te of 

. ch ~. .,# •• ,:. ~- rft · c~n~ening the ~eeting, he made 

.., ..ic.ec. tc _,~ ing -n •1hich t.e quoted extre.cts from the 

> r, d T) -''I. on ,?,. ~er... i'..f er ,o,o doing, he inserted the 

nt r., ia " i er.ti ty i.n the re~ord of the 

" t~ e c-inq. 

' C n r _paring for this meeting and 

' )- it .c .y l,i · c'_;_.J.E', Dr. Rodberg. Subsequent to 

) C -..: P '1it,, on Papers to the committee, 

< 0 ,r C .;i '-hrc,uc h nr. :lodber9, undert.ook to find 

.. 1 ,co~ th l .1. 0 gJ.vo them t1id0i: dissemination, 

") & nr,, (", Q le r auk yo·l, tell ,~e a little bit 

OU,.. I) •• CA b _g. ... e hire,. th'lt ,1ery day by the Senator? 
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s hir 

l r : , t, ' V" fc · n th .t he n 

• c· 

1 C '1 ,;,; :r· • ' . piA l""OJ.1 or noti' 

r • .. ,V ": - e th S<'r ,tc r c-uic1 iri thll ;:cccrc' 

' h \I' l "'l y 'l. :-• al"'(; WO.CJ entered on the :t,;. ord of 

i: - ('I pJi:, 'IC I .... ,-
" j C't r:"'"~'t"'c;) on ti xe.;.o,.ds of .;he 

-~l!.i..S • "h .,:"'::f' .i_ I t "I ,,, .n ox~• co"ltrovC'rsy 

, t n' (" Lor, .c C • v ..... ,. 

(' ,. ,.i i.nq ::ii.np 1 y out of t: 1e 

t '{ CVC: 1.1 ~rt." 

; t .v l V -~ been ionc whilll 

) I ' '·rt, &. ,: rt. !:.U~~ c-f. th- fc:.ct there had 

... i n ni:p_.rs !'.'l~,1 ~ome controvar.s1 in 
. ' . ..... .. .... \. ... .er o. th. FC"lt.:i,on Papers • 

tl-,j ~., ~i,d p•_ 1 isher, Dr. Rodberg 

C. - 1. t t'1 _.,._, rl:'t..:•r ! w!-" i, mentioned in the 

. , • • , ... ·' of Str. ;t r Gravel an agreement 

' J-, t.on rt " 0 Dc~to.a to pt\bli.sh th,~ Fe,1t.i.gc,1 

,t . ., h, .., ..!.il. ~let4 -Ct--which h ,'l b ~n in1ertcd in 

t ~ook. 

' - r, r~ l't ·.E \, j wt.. • J. cull John Doe grand 

.y ,r-1 D ·st . · er esf M~s~achuset-:::s for the 

, .. ' C .. h, c rur-d ;•1ry in1.1ontigate ,1hethcr 

·, · , 1 • "" tut . · •1hich p111: -- r,t&',e!J on 
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certain cc,r,~it ·i.on,:. of crime for one tc retain govern.<1en·i: 

r co. ds \1;. tn i,1t ~nt to convert then to his own use, a sta·.::.ute 

wt _;_ch '11!1.Jr s it cl cri !! to gather -:m<1 disscro:i.nate national 

d"i:cnne ;·.m:.>rmc1.tion u, {'<J certain cii:c~'Tlst&nce;;, and a statute 

which makes it cl :::rime ·i;;o cor:ccPl or !'emove go'!er,1ment 

record, nnd also to .;e1. 1 111-tett-,:;r a conspiracy had been formed 

tE' violate ~ny ot the$c st~tutes. 

'i',1ore W'lS a subpc-ena issued for Dr. Rodberg at the 

i,u::·ance cl the gov.:rnment. Tl'>cre ~as a subpoena issued 

for w b .r. 'l. wi .. n ss who had he'd some co:\tacts with an 

un:;ucce, "ul ef or·t o::: Dr. Rcdberg i".o procure tht! publ.i.cation 

for Sc;n,~to?'.' G.:a·;el n tile book. 

And tl1en there we-:-e two s•Jbpoen.is duces tecum 

i~c;et" to ';he Ee"'.con l?.:-czs to re-1ui:'.'e .it to produce before the 

grand jury rniy document<: which senator Gravel or Rodberg had 

given the,,. 

T,,'-lre :l.s the con·::roversy between t.'1e government, en 

the one hllnd, ai-d Se11z.tor Grav::il on the other. Senator Saxbe 

c1nd ::: do not ho' d a brief of: Senator Gravel. We appear here 

solely in bel•al•: of the Uni.tad Si:atcs Senate. The United 

St •i•es ~enate t"lkcz- its position that t-.he speech and debate 

cl u.se of Section V! of l,rticle ! of the Constitution says 

in effect to the other l::1:an -:hes of the government, the 

e~ccutive brar,ch and the judicial brarn:-h, you must keep ·off 

cf thir. ls:gi~ lati ve g,.n~!:l. ! m;e thic e:,,,-pression because r 
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ns u11r ss -1 by th <J~ E r 

tne C,:iurt .his af ternnon. 

o~ the grass as! crune over to 

Th Sen te dcen not ta:.CP. t• I';: posi.t:ion that- ·it holds 

not b--l f ±er S .nator Graved. Il: ta1<es the position that 

ei ery ching t:.h sena..::o ... Gr~vcil d1.d at lea~1t chort of t:ie 

pc1')J.ic~tion was action -1.i. trin ··he general domain of the 

l"'gislativ,e b:--anc;1 of the qovei.-nment, end i.:hnt Senator Gi:-avel 

is not accoun~~ble for the execu~ive branch and that he's 

not. o.ccountah to tl- • ·jua1 cic1l b?:anch of: the gove:i:runent for 

any of hir, legi·'ativ1.; cc.ivit:l.e::i. 

Q ;ena.: ~-, you oa; d sh,:,rt of publication? 

f.lR. E rtVIH: T r.1 90111g to c:~me to that secN,r1ll'. l 

think I' 11 dc,;:t. f.i.rnt · th the action in tte commi ttc,e .:md 

tlt<?n deal w :·h Lhat es separate m tter. 

Q While~~ have you stO:?r>C.d, Senator Ervjn, would 

tne immunity that you have just suggested be broaa enough so 

the,1: no ::.nqui 'l coul<l ho 1r.ade, judicially or otherwise, into 

whether the meeting ,:au a v.:-lid rneetj.ng under t.he Senate 

rul\; • 

I ... ,,T<'tlN, No, sir. The Court irnpieC: and held that 

n th" c; .,c. of. Terir.cy <'<.' ~' n:.:t B!:-andhove where the Court 

quoted t lcnc th anc1 witll complete approval a decision of the 

S•1prenu:- Judj_cial Cour'i: of llassachusetts in tho case of 

C'of · in again c coffi11, whl.ch was handed down right after 1800, 

and t1'cy heJ 1 i -t was im at ,:,,•it 1 if ~11':? man w,;s acting within 
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u'ii.lt ''.tG tr • iti.onr. l>1 tl'~ legislut·.ve aczi·,it:y; .i.t made no 

di.i;fc".'c.1 •. · ',e.r hi <1c'si'tJ.ty wa,1 recgular or irrcgu:'.ar 

U"l'5ct ,.,, :c 1.L _, of -~ c 1 gi: ld:.iv body of ·1hich he was a 

n mJJ r. 

Q :rn o•J>er ord'i, that ,!Ould b~ the bu:;i.,ess 

O>'lly 01 ~;i.,_ f £'r ,.t1;.. 

11'.R. ERVIN: Of the il,sna.te That:'G our pos:i.tion. 

ln otricr word~, tt,at tl':'.."" · s som thing which is 

b yo:r:d a" fur wO ,mytn.'.ng thut transpir.ed witt ,.n the scope 

o~ t?•.c speech o~ Cichti'~e :lai:.se of ,·he;, Constitution. It is 

SO!Tl',!thirJ ~•hfcl' the e f'C 1tiv0 b,:-nnch or the judic.i.al branch 

h ve no cons · tution, •. ;:,ow~r wh£>teoevc:<:. 

Q 'uld t,)c.'; 1."l:Jtliry or discipline or both is 

i:;01:.ot ~~ng " ·clustvely or t1'e Sc:1at:c .• 

'M • mrIN, Thnt' s right. I:"l other ~-ords, in 

Scctic,ci -J ,f Article, I, t'1"' crecedin,:, 3ection to the speech 

,.ind deb, t .le.USP, expressl~ cays thct each House shall 

de>t.-rrninc, t1c. rul.El of its proce0di11gs. It may punish members 

fo_· di•orr1c ---~ ILhavio,.. t•n:, with the concm,·rcnce oi: two-

~hiru:i, c i;,~l. .::i membci·. A d 011r poui tion is th~'l:- w'1ether, 

P"Cn t t >•111t ..,n1 '"or G:n.vcl mcy ?,ave violateu Senate rules 

, 1ri EV'?n th,•ugh he may hav~ ac.;Gd iuproperly, that that is a 

r, tt:e.r for •.he jucigrr.ent o:i: t.he Ser,at:e and •10 other power in 

our governm .nt ha, a i:ight to m.,ke any official pronouncement 

c 1 ~h;.it subject: other--
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0 Sr;n ~tor, both ttous"s of the Consi:e::.s en,1.c1, 

leg i~ latior: , ,io· 1.•u: hor· · c:; +:ho jc i ·.c.io.l l,r.:mch to t.,<Jkc an 

ini:u5.1.y; is th :· r;tat~ ::e coni;titutj,onal? 

"(. ER'li IN, r.f "'? e1•1thot iz · ;;;1 invcs tigat:!.on? 

,. Ye:&.· 

I-IR. ~FVJ:,·l: '.: do 1 ,t :i.L 'VC'c'/ serioucly. I doubt th~ 

Co 1gr .i;~ rur c·,n <' ~pon d:t'!al :;u;;i' <:ia_ br.inch of goverril\1ent--

I 'on' t \:h;nk it cal, ,.<'nf'?r upon the ex:?:cuiive b:ranch the 

pm er to pro e•:cite a Ser 1to.c or I! hep . c ;entati ve, or upo:i 

t-hc judi.; · 1 1:,r T\Ch the pOW"'t to juC:~;c--

o.~· an c~dc. 

~. 1:!{1.>,:r • 1:•1y function of g<:>vernrn.:int. In othex 

10 ,)..,, ~r; 1.,1e Ger, .... r.; .culd sui,, it'•·~~ so fat- s,1 any 

branch ;;,f t 

-.. "' 

gov .. rr,n; .1t ()·: er than the Hou:,e o.r which the 

"' Sencit.:-r, :::•m not sure :i.t's relevant here, but 

it . .xy 1h£"u _,cme li<Jhi: on i;; for me. Suppose in the sesoion 

t: C 'VJ e<- hilC: r .t<l, n •i;.traoicditcry kind of meetL"g, a 

l iL ' •-11.: c ith:..:.. on n incividuul, Could that indi•,idual 

· n a s •, i:t ot H .>0 or s ~- ander, shou , d it be tha'i:. broad, 

c, ul-.. hP m .. tio'1 t'le vo.l•<lity-·· 

,-t"l, i,,R ~. lot if il: happ 'ns wi :hin th,: domain of 

1:h . .-:irncut .. v · ':>-r. ch of the :;-ov.:-rnme n·t. T'\at hns been 



settle"! in· 

Q Th'lt would he the qucistior: i~ the case, 

w"ier.her it was wi ~l'lin the ~ngisl<1.ti•1 • fur,ction. 

t·l!l, E"',VIN: The decislons a.:e to the efiect--and I 

don'··· thin!•· thc,'"e is ,~'t'Y g:-:-eat cont::ove:r~y betwean any of 

us en tt i "o•.nt--t-hc> dec5. ·ions are to the "ffcct that 

ything that happens with.;.n the '.lrca which is ailotted tc 

the leqisl !ltive b:.:anc-:1 of i:he govar1,ment and which is 

·.2:.-.Jitiont-l.J.:I' done in that branch ;,_u subject--i;o be subject 

to Jiabil.i+:y. 

Now, t.'l.ere is t. distinction m.ide between the 

;umnunit:,, of the legislator and the imnunity of his aide. The 

legislator is absolu·.;e·y iir.rnune, even when he engages in an 

ur.cor.stit-.utional act, such as, for e:«unple, voting for an 

unl·or ;ti tut ion 1:t n•solut:.on or biJ.1. He is .;bsolutely 

iimune, cEn, ot ba sWl'!lloned to court They, however, can be 

en ;c.re.ble in an ,ct.'on fo,: a -tort, unless two things concur.. 

'l'hc,y must be aci:ing ~1i'<:hin t.he scope of his ell',ployment by 

th_ l islator, and the activ.,.ty of tho aide must occur within 

tt." ge 1ersil comuine of the legj.slative branch of the 

If tho$e t•ro ._hiags concur, the immunity of the 

uide i exactly li!.c, the 1111.--,iuni ty of the le9·is later, <l.nd it' a 

I -: ld !>'f t'1e ccu ,, .. b low, I thi.1k qui. te wisely, and it's held 

it othc~ cacez that they'rr t:m oole manager. 
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·r·1c gov~r., nl"nt i:, kf'S .. ,, e ':Y oecu .. l. r position in 

this case. .£t. t. th~ p c; iion that the i.:.,eec!. 11no deba::i.:? 

c .. 0·1~e pro t ct£ 

tr.inspir .1 wi'·hin th scc,p,~ of his lcg .• s1ai•ive action. 

5£ cor-I, th t it exc· · ,. hi11 from civi 1 .r.i !lbili c:y. l\nd, 

third, tha': ; t c , .. pt I h.:.m f:;.:cm heir g ?er ~o 1ally drdgged 

i c.o:r:.:! a u , .. d ·j t!':)/ Lt ... ·1 ':>pol'n.:. and t-.he·, pe:csonally 

ir t,,.:- ·cog .. ed bf the g nd : try. Th, i:' s the pos i. ti-,n o:I: the 

fol.'.ci to- C,ne.,.!ll. A.,J :i.e t kes a very "::i.·ic:. construction; 

he bases tJ,at o~ Lh, · ·!ct t-.hat the clat.s::o S'iys fo::: any 

o-,eec 0 or d bate :i.r €!it"-ier louse, the leg. slators slnll not 

be (!L nstioneC: .i.n any othe- place. !!e sayn the only peop}.e 

r. tinned c.re the lciJ · ule.v>r":l. 

'I·hat r, '.°livds .e e11: 'che argument that •,,a.a mad~ in 

th. c-, ·• t · .1 Veni c.. 1,en St.ylo ::k de-mantled his pound of flesh. 

He Sc, ic-, l + s ',! +-!1e bQ,ld that I get "'1Y pour,d of flesh. My 

r , l~ t0 t•w arr l'Jll ''lt ~- listed in the lif:t is the sarne as 

Po, ti a ma<la. ;rt·::. , J.r o ncm • nat.cd in ':he J:.ond that all you 

gc t 'r, "">:.U. ,:,01.:nc:' o f°t.fl~t.; ~•ou • re going t.o get a drop of 

blJort. •,nd -.his bend •11 thin case could r:ot pozsitly he 

iu. ,J, C'ted to t '1c i1 terpu: :at ion that the gov~,rnr.ient places 

1por .1: u · il<" 1, tak inc- , 1t> lifebloo,.. of the Cons ti cut.ion, 

b.c:111r.-, ·.:his clau;c \,.:is r,l.1C' c1 in the! Constitution for a two-

fold r,u.·po1 • Tl1e fir t p11 >ose was d"'r.J.ved f..:om n:.y 
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c xrerienc-c .. r c 1.-na nr. t"h .ru in I''lgli nd the Tudo:: and the 

St r Kint• . l ' .,,Y· · of tic ri- 1iani"?n'; '1~.i~ed !.nto court, 

:-,ro. cc tea .::01, .. c · d 11(} f •nt.enced to jail fer !!'uking 

... pee ches irt P ..... < vi: 11hie, verc cl.i.spl e:asing to t:he Crown 

tm so w·tt,·n tn ni· of Pigl.t" of 1(88 the provision was 

incor'?orc t<>d thai:. 'l ~rnb.,.-~ o!: tl,e !>arl · a!nert shoulc· r,ot be 

c lee upon L0 1,swc,.- ~, c1nv court or in ~nv oi:her place 

ex e"t. the T' rli :nc,nt: for i:h .:.r act i vi ti.es as rneinbers of the 

P .1r1 i.ur.C'n·-.. 

11,,d ~o ;.Ju w· s lnol!ght .. n o c•1r Cons ti tut5.on f.oi; 

th<1t rea or 1&1c.. ""~ so 11ell i:.t"ted i.>y Justice llarlan in the 

Johnsc-n c-s, for an ao,i;.ional reason. Ile quotes in his very 

fine or,inior in. tha ·: c- s ... a sta-::cmE-n':. of ~.arlison in the 

• er li · P c c,1 the sep.:,ratiora of the po'llers of govern·· 

m ,t.. And <1fter pc,· ".lt:.rg 0·1t how the powers of governr.tent 

ar nep .. at-cd by a we Cor.stitt.t~.on in t-~is coi..ntry, 

,.,, ' c-c.,1 v~ tt. : t'1" r~.·t important thing is t.o have SOll'e 

p .act.ica! me-.:hm.~ by which to enforce the dc-ctrine of the 

, r tio,: o pc-,~r , nd pr Vt n · one brc.nch o'f the government 

f:c,:n tresp,1a1s;;,nq u>:on t'1e clomvin of th.e o-~ho:. 

J\n<;. ir th• .ioh,1·1O Ci"Se, ii: ia said that the speech 

.,.r, d b, ·· clc:.i.;<:0 w s one of the practical obstaclet; created 

!-iy t:he C'on.;t' tu~it", t.c pr~vE.nt tl .:i trespass by the other 

b ".l•;neo of ,ovcrnment u,,cn the c.ome.in reso,"."ved 'oy th'? 

Co · ..:l. t1.1t2.o, to th · ,e 5 ,:i. i e bran cl • 
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M •1 .• n~ , . .:ly ,f :{OI' tl' ;e -if ct.L· Court woulc: 

Con'l'itution tt inte:--pretat:ion 

by •~rdcl1 the ,.,c-verr.m nt cont m1 , i l: woul<i make the clause 

vir.tual?y wo thle,.; i cc 1se ii:. would allow, ,;:ven the aide:. 

t1: the r.,rn ·o~ , t.t1 · c' parties to Ler,ti:Ey to the Senator's 

,:: ;in<luc!. ~,i thir t'l-:<c < c01:? of hi-., 1e7i.~lativ(? uctivi ties. 

'l h pur,.. O"' e o.C: t is ci..at..'ie, ar t!1e Cou·ct held in 

t:1e Johnson ca~~ I.; to:: .'.l,l 'eg' zlators fl.Oil' baing 

·~r:,t·ntabL. t,:, th, o cl•~:r. t10 l:>r<1ncl"<.s of the. gov:l::nment and 

'°" x ep tl'k' r-:> ... bci. . ,1t · mideted by the oth21r two 

brancllos o': the ~ov<'rnment. The Sc.ic.itor Gencriil suggests 

h vine 'he ne,al.or•~ ccnd· t cestified to by his aides or 

J y third perEon n; no !'!Jr<" , c'!etet·ren•: ecfect on hi.s 

l q;;.s:t.c.:;;iv? uct · on th~I" 'l:. virg him subject to the c::i ticism 

o+- his c-onc;t:,tu nt·. , :eil!.Jmit that's not valid; that is 

r.ot ~-n ,.c...:ord, n<•ft w.lth the facts of leqislative life. I ha••e 

.-, bo"t: six ve r'l s~rv. ng in i-.he lcgislat,lre of North 

C« .. c 1 ... na ,u1d •'t-'"< tile ::: t,avc SE-tVed almost 19 years in 

tr <.:on x, sc in ~n llout•e or the other, and 1. have to testify 

· o c.11is C ,·1rt t'l<lt wllC"''J the :nost timid crea,·u:ces I have ever 

t r , leqisl,1tor ..i. 'rhcy can cope, in a s i,nse, with isolated 

.ri ':icl.snt., of their cons ~i .uents who have u right under the 

r-on!:•·it 1ti-:,i., in•side 1t .. llv to cri\:Jcize them, and they c'\n 

.ope •~.ith c: ·it•;ci 11 fl:orn t.:,,.. ,,r, ,G ,,hich t .. ,s il right to 

cr•U.ci. c th ir ccnciuct. ht I dor't. kn<Y" anything that would 
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·c . ri q no s Jn«t , , : p,;01 n ~prr-: ent, tivo to 

c1, ct!" t,.. n l) i ":. ·t nr "l .... t. :c,- 1tiV'"' bl ::n1ch \of the 

·,ra ich , ,:, ~r•. ·; OT :•h · judi ··al branch of tt c 

go\Tcrnr, ··"It \-i .. n . 11 . he rccxi,:,t whi~'.'l th-a tid5 cinl branch 

C"ljoys es .. r i r ~a_ ti :11 Lady, hol.;; ir.g a Ser·at:or or Conqrer-sraan 

ac-cou1 ,.;:,,, l" not. ior th, lc,-i"l'ltivc acts that they have a 

rig'lt to do 'r ·'le exe .. ~i::'E oi ·,udic.i.al pcMc-r to 11easure 

their cen t ':t• .ic n l · · y n• ~-- h vc the pc,w •r to .,a:...; 

V r tr 

1lc. b,; lut 11 cle~ I"Y ti o .Lnttcpcrdence of the legis1at.ive 

, :l, und ti'"·· 111 • pr.r.c i. tv ,.h~ rcas-:>n I think th" Cou:r.t said 

in t v .1,,hno_ , ca-<' t th·' s wns tnt-endeo. to keep 

1~ i. .. <: 

nf the g"V r w nt 

CTO tJ rnr,, ~n t. 

.r ll ld uc<"ot.n . '>le to the other branches 

• int-imiduted by the other branche$ of th3 

P t to ii bt .;. t the qu1.:ition is whethe:: er not 

F.. borg · a r- e.-nrt. H, 'ln'lwerable to ·he decisic,n of this 

r,-, ,"c tn i:hc uohn en c e, ,here ,. J;.cprcscntative was 

pro:,,.cute<l f • r.<"'n t.:.c··· oi j n(:e:-cst, const i.:acy, and so i;•n, 

c iJ, inal.v, , r .'I t>ij <: C.c :t E aid th l.::.ng..iagc of t11e :,,-,eech or 

debate clause · ·, rly Pro;cLibe at lcast some of the: cvide:nce 

l:,. en dru:inq ~r l. L'{~ensive qcc,st:ioninq wen1: on concerning 

h pe ch "'"r writ·~en b/ J.:,hason himself, how 

. ""·~ V i3t•nt, and ho: much by 
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out ,id ~s r p•, , t 'rg th;;, loan crrnnany. The gc "lrnrnen t 

.. tol no.;y 'i c , ,. a c 

i hi ,p e. -t 

·•ecifi.ca:.:. •y :itout C.Jrt.iin sentence:i 

t~l.er, his &t, .id there ~.n his own -

b 'la:.£- "-'ie c,. ,o f,)r their inuh• ii.on, and his perscnal 

!·now ledge o E tn, f <' ,.,1al 1~ .. +; .r ie!lC suppur ting these 

~tat:cment 

I , clc-s.i.ng 1rq11.'II n~, the three.ci o:.: the. proscclltion 

t:as depen,;lent upcn the wri '.:ing of :::he 5?eech; i.n addi. tion to 

questioning \.t.e rna.J.api,>ropriation .;:n:.! the prec:Lse inge.dients 

o: tho sp ch, !'\ gc,trnrr ..• t ingu ·red into t,e motives for 

giving it.. 'lr e con·,t• tut ii:-r,al inf rr.:it.y infecting this 

pI ;nc- cutJ.,. n J. ro,;: 1,·~ .1y ;,iattc:r of introduction of 

inadrj.csi.>10 e:v n,.,c. The cttenti,:>ll giv,rn to the 3peech o;-: 

sUJ>star,ce a .d -.he 1~ot · V'itior wa~ not: aa incidental part of 

the go;rer,inl r,t' , c~r;c. \'lhich might have ne,.,er bothered by 

omitting C'-.)•f-ain lin~ of questioning or excluding certain 

evidence. 

rh· n the Co-.;rt concludes: "He !!ee no escape from 

the con lu-:ion t,'lat n in::. nsive judic.'..a! :lnquiry made in the 

course of " ,:::,,f,~cution by \:h~ executive :Orc,nch under ,1 

qc,neral cc.n. iracy statute v5.o!atez the cxpres,:; langu&ge of 

the Con,- tit .ion and the po liciea whic:, u/\derlie it." 

I bel iev ny time he~ e>roired. 

,u:. Cf;l:L JUr'l'ICE !3URG0 R: 'l''1an: you, Sena\:or. 

I thj.n!; you hl', J " quest.i.cn over here. 
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p·rpose,::, i 

OJ: Con_ I n 
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, l y 7 a.ck j,1 t j:o.z: . " . l .OXl'"l l ion 

v 1,;, · t rJn ... ho 1urabe1. of aides a Senatc-r 

· o th· n i.mb r? 

One .. r t>ie ... 110··, 'le~ for 

think tho·e arc two p:i:actical limits. 

e-nsa•:icn::i of :.cg1 ,:;:...at:;.ve aid.es 

:11 l.'ncthe i · t 0 re • uce ll'" c uot. I aon' t E':-thaust 

ll'Y al '.o ~anc. 

inci nr,othe,r 

, '- · :J ,ay ,"> fi ·~ npnce is ·o limited t couldn 1 :.: 

L •v I' · n.otlv.r ;1;..cle t.o sit down. 

Q t i an eide such as Dr. F.odherg 

ia 110 n th ,.. .•:r:ol , th f · rst of thc:;e rrovtsions is of 

nu ·., ni .. io n,.c I +- 's ''.l f,rev, r,'c the Senator from having 

15 nr. ~ob rg , 

'R. ...r - th ... i k it would be inlpract:= c:.l. X 

:or .. 1Rt 11->1Jlr.i hcv that many probably ought 

to be r . c ,. 0 t l 1nc<1!)ach:y myself. [Laugh tel.") 

r th· nk a<i lor,,;i as a Senen:.or ia getting assistance 

frl"Jln !;he ma:a in he •,erform.!.ncc o:: any of his senatorial 

f1.•'lction or h · l'e cone l ve..; to b i:enator i11l functions, 

th re is no 1 · 

I t' gc ilt that, little bit, Senator. 

su,,pocc '\e c 11 on , prc.fe• " r of cor.cnic.., at some 

un .. vc1,;ity, o 

w -c h c, , 1 

,' t hi 

... < r. 

?,; 1, dol_,n•t appoint him, just 

, y , "W . 1 you givo me your vi<'':.'S 

"out th ,. " ,Im ld v u ·• ,ra.cd tha · persc.n who:n he is 

cc.n '1ltil"q 1 ·, th 4 •m.._ty of the speech or dcbo.te 
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c:: au•ie? 

P , .I. F:.. ni<1 v :r. wou.i.d ,:.v <1,1 intc:.:pi:etation 

l'yc,r, ,he a!..• ·,.,t., a -·-n;,.tor in th€> 

pc.rfor:1anc:"' c, ·1i ~f':;i:;luti.ve tnncti,:,ns i. • ez..,rnp~--

Q er a congr~~~man. 

F. r.J<VI~: ,~:r. a Cong't"c :,m~n, y~'l. 

Q i; 'nc..tor, c·o,1ld •1?u se.y in ju!:t a senter.oe 

. ' _c:; l Sc-nt·t 's posi thin on the .cepuh lication 

aues.;ion? 

lR. E RV-N: The Senators 1:henselvas probably, if 

y., ... left it 1:<p tc.. vccc,, •rnuld be div;;.,.1c,l on this point. 

I my:;e f t k the po:.iition that that would be co,•e~ed eithe1~ 

b< thl'3 spuc • .. or d • ..itE C'l'l'lS or by the ""ii:st Amer:dment. 

Jn.,t · c n,,u~l;,, -o, ,, ma:r.vclous op;. 1ion in the Rumley (?, 

c. 'le in wh c r., ~1 y wa6 •;UJ?"s:1oned be•fore l;he Un-Ame::-ican 

Activi.-5.Pa , Jl\lllittcc- o:t the House and waE called upon to 

d vu 19., to ~he Ol1'lllittu. the nernes cf all iche persons who 

he 1 b-:,ugl'>t. t'l J:,ook'l !\n publ.i1hed in burc quantities. He 

ref:uscd to -:r.oduce tile"l and we.s proi:.ccuted io.: contempt of 

th 1 cor:,mi t -cc 

'h .. , court held that he was protected by the First 

1'1t' d-:u:.t. T~ 1 ujo••.:.t•v oi' :he Cou:.-t h,.;.ld thri opinion of 

r. Juc•t ice · r«nl p·1 h .:.: i:h ,t th"' }T.'OSE cutlc11 was 

i"•up c-,rt:a"l<' b ,c,u"'. the coT:itt<>e was not authorized by r..he 

•:"'f'olut ion go ,cr-1inq .;. ts ac ... i.vity t'> coneuc.t this 
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• v~s·.·gati • T • icCc !' ug la•, i11 whc. '~ I th:·.n::c one 

o the :i:im:.~t C',lir, · o h · ox ,ir.,, othc,.. mc:»be1 of ';his Court 

ha. ever w-citt 11--he <1i.d 1-n mot tL ,.,cm,tJ. utional prob.l.e:n. 

J•1stice Fr nkft.rte:i::- icl if the•, plac"'c th,dr interprota'\:ion 

on JiE rc,::;o.,_ 1 ·• c 

p -~r to C'J l ,h_ .;:tJli Ill r to d:i."clc,sc 4-:he name~ o:i: the 

P'l.:r"Chas"".'. o'" J- i boc-!<1 , thc:.t. it ,,., 1,i ra.i.e~ a F"lri.ous 

cn 

1r • .,, :; .i,. ll uql .- wrot:e an opinion ir: which 

i'1 J- ch he !, y;;;, · O, nece~sity I 

cc e then tC' th con.+ittJt;_on:>l at.es_io,s. Respondent 

• epr t r t..i , 1:c.c-" ... cf tJ-.e Arneric« 1 .,:-:-ess. Some may like 

wh 1-e publ hon, oh , d.i.s.ip;,rove. These tracts may 

b£ the '-' l':l ,.o o. wisac-;n tc. some; to others their point of 

1e , n ..,•1 ilC'sc 'ly ~ct ld be anat.he.r.a. •ro ..:;or.ie their words 

ltUly nd ·~pul ivo; ~o othe~s t~ey may car.ry the hope 

,£ :,1e ft.tt•rc. 1 e f, vr..: h~r1. 11 p< rzor. wllo th~·o;igh books and 

prunph le : :,; -.... J·s +-:J rc,,.ch the minds anc! hear•:~ of the American 

> op.'. c. ,1e "in <'f .h. 1\Si:oi:: ic struggle for a free p:r-ess 

rozcrv the right of English people to 

ful ;;.1 o~ m 0 itt r -Fe<:'t '<:o tl,e doing3 or misdoings of 

, ,·,. g>v "11 n. 

i not .i. t<e 5 in the hr.i ,". It o-:cL1rr.3d to me 

.. .L '·hi. -,r, t', t poin :, Wocdrc.w Wilson 

on 
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C'.ongJ.·e. sm, n s ·:ho .1, oloyrr. 1,+: f lncl:icn. lio J,as the duty to 

Lnforl!l hi · coll . qu , th •luty +-o infor.m hi~ cons ti i::uen·ts, 

th_ duty to in orm !-ic g 11 - l pub:i.i.c, ".lbo~ i; how h:c thir.k& 

me gcvernm~n, is b i Pg run. They no1- ure not only ·the 

CongJ.·ess:i.01 icl R.·~orc. ;md commit;_er, reportG, but many Senators 

aI>d ~ongrcr:srr.cn u<· J1e <•i.o D.nd tc'.r.vis:.on; they write 

bo-:,k~ on .. t t j ~.:. And I ':h5.n}. this spe~C:1 and debate 

cl· u e i;:; b ·o< e 10 cl t.o c. >,er , ny activity whore u Senato>: 

,,r a Cong~£"• , n <-t e~ ts o ini:orm either ,i<; coJ.leagues or 

hi:i ~,ms<::it.Jcnt, o 'the gs .er.:l pubU.c-. And I think he's 

p o-.: ctcd ~v ti•~ s~cecn 1md ::":ebate clause, but I think if 

he's not p:rot c. .ed 1 y t·1e rpce-:h and d3bate clause, that he 

l.'" ptotected t· tie First JI.JT\<ndment, b<!cause everybody has 

a rig'1t to cor:i1uen': en governr.ient urae,: the First /llne11c'lment. 

A1 d ! think . ha ::::m,mo,1:.ng thi;:-d p'rti 1s--in the Court here 

i·\ ·.:ni:i ca'le y .... u coi.l n' t r.urirr.on thir.d parties to t('.:stify 

r.o tr.c rnoetL1,,. of the ccnm~ tt P.. But think if you summon 

·hii:-d pat ~ie~, ':hen if } ol! do not tr;-:n~g-recs--if '.:hz 

governm nt ·l1t,01s t, lra patties to testify to the action of 

a , en .. or o:i.· c·o113re:; , ..... n in the e111pJ.oyr.1cnt, his constituents, 

I ,t i· ctv .,. c in the :,pee.ct- and deb111:e clause. If it's 

rw cuv rc-o 1-y t:h .. , thc-r it's covered by 11is right as a 

i:._;en ur.I r 

cc ci'v,1la,. h 

.e First 1\.-rr.~nament, bee rnse if you in1;b11idate 

,...ul;lih • .cting l'cr a Senator by asking i1im 

of th- ~:mrch£1s ..,:rs of hi i books . i • s 
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<cqu·1Li.y ·n·'., · " ·-1~ J· v·ne,, r offi ·a· ·nc1u~ .. y 111ade by t'1e 

go,.,r,..-·•,m,nt ar, tc., 1c- cu. ~urnstances under wll ·.ch th3·1 agreed to 

pu'l:>lish ti1~ boo:,,. 

:C th 'lr, yoJ., 

Mr • CI,IE'F J'l~- rrcr 110ll"E~: Thant yon, SenatQr Er,in. 

Sc n:.1tor ax·je, .. I""iJ t1<. ... ve t~n ... ,in 1Les. Wg • 11 chargo 

c,,c <Kt..cz- t.i"l'l~ to Uc co,r •. He'll i'.dd t,at 'Co t'1e Solicitor 

Gc,..ert:l'::. tim. 

AT ' • ~ur-rE Ir o:· -,~LL t/l'r. n ShXDE, .CS~}. , 

Oh r ,.J,.LP O.·· q l'E VU T£D STl,TES SENATE 

I X E. • r Chi.?f Jus<:ice, and may it please 

"lt o jnir. w:-ch Senator Ervin in thanking this 

CoL•rt for 111 l w' nq ua to ?r lly argue this ca•;e, representing 

the Sen<,te as !:!. ;c~'l!• I ':'1'.r.k i-.;'s partieu:tarly important to 

.. .:e t.h.:.t ';h · s _;_ t.he fi..:-'lt b.m~ the Sen?•:•.:, ha~ as a body 

'!'Pa.:lr c bc+'crc, t.t i~ Court. 1~ is the guw. ty of t'iis case 

arl\ t 1c ">OtE.rit•.c.1 · 'llp 1c · "i 101.,r decision on the doctrine 

ot th<! Eupar.ition of' re •~.r.s t'111t b.-c.Lngr; the imoortance of this 

.,~11ate •~1 'I.of is not an ordinai:y amicus brief, 

c _ ·ate Int of th.:i Sen11t:e's understanding 

ot 1:r, "' .. ~·ing- u.' th . .::cn<ititJ.tion. Weo ;•Nir.,cctfull.y hope tl:at 

cu~ t. t m,·nt: •1.i.ll air, +:h<.1 court in the detcrnt:i.ne.tion of this 

C w1' i c1' r ; , d 11:c lt we.:.gh~ with rcgax·d to the 
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·t ,J:>iji•:y ·'.; ctn€ chc people th.:.t 

it rcpr ,e-.n·a. ;u,. ,,,,.lf i., fil_d on bcl:alr Ol: c:ons:-cssionel 

pr.;.vil ge. It's l":>t ,. c1<,"' ,1,,~ o.' Sen<1to, G.1:·avel or his aide. 

It's ... pccif.: c:al .. y no-'- n detc.n"':'I of their ccnduc(':, which 

cs<-iJ.blish\3a the faci: i:-attcl'.'n of thi.i:; litisation. Many 

Se , 1tors, ~-n~l• ding m:, _.f? '·' feel ::h t the ,Junio,~ Sent.tor from 

AJ -3,,il O~C'.ply cl!l:l"Cd th.-. r>l e <.): tr'l .Se,11:te. We feel 

,.:ron ly th tis c.ion, '1til<" possibly ~\dhe1i11g to the 

le t'.':r ,_; tr, . ule .. , -:: r.tfl.;.r,ly violut.ed the .;pirit of the."11. 

s u.:<.,:i: ~:rl'v ·l'., u · · c,"' , :re rcrre'i n&icle. ! an: in ag~ee-

1 or ~. o t h1.nk2 t·,w.t he did &n outrageous 

th· ng. Dut '... be:.ic1.., it is for the Senate t() decide whether 

h'! be pu ~j shed ant _o ir,qu · ,E as to the conduct: which would 

ner:ese: i tate pu111.shmt•r t:, 

I': the C..enatec c~ :i, ;1,reu him to'l!or.l'.'o,,, the executive 

still cott~d not u th,_ c· .10•,c-c,1 and co,1tc,.:pt power ,,E the 

J' icS.~--y t 'l 9t•"'li ~•1 hi r,:•c:. • c._ of the ccmgr.es:;ional 

e 1,el · r ;, pr vided by tho Constitu-::ion. Any 

r.,i.:ni-h , . nt ox c~ 1 t' for \:·~e Senate a.nd thi:: Senate alone 

to ,_ C..l -~ 

A gr tu jur.1 irc1•1i,:y is be ro..:t' 1mde:r Article I, 

!:cct:i.011 6 c,f ·h. U 1it'!d .,tat:?s c,.-nstitution, cr,nunonly known 

th'? fl"l t>::t ,'l d b,1i:e cl"'l'le, It s rurpose ,:md historical 

u ·c 1.s no.: l;:c-. rewu¥d m ll><"i:" of t-11a leg·: slat .. lve branch with 

j_ 1 i ty h1 t to ·· ,,.o I th m t.o ~r orr. ~reir duties and 
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h memb r of Copqress 

,,.is:;. d C"i.d .., rr, 0. ,r.,:.c , is ;u · .; req" ir ventilat;:.or, ar>d 

~t n ~cr1 ~s .. 1 .... i-c cnts. r • s not fo~ the_ 

xecut,.ve ,., <",, "l.:!.cngc n".>1: fc,. • he jl'.diciary to judg<? a 

n~mber's c ,ic O~- io-it.es, ·'·o pubJ . .lr:ize er reeChods of 

v TJ.ti.1., .. ior. ,,, 1·s cor,;t"tuc-nt , regardles- of wh€.ther they 

m y i~ co 1_ ia~ r • d ·. • i ad•1ised. 

i a whol, or in part ana may not 

approv. o' ·he e• c~r: .,, of the pr,.v · l-?9e by Ss,1atcr. Gravel 

in this"' .it 11er te, rt.pres ,1t t at pat. t of the 

·· th his Jction~ b .. t jcins 

h rn l" th. l _.,•ti> c,f th <.:Ongr c ,io;1al µ.-h,ilege. The 

x c c, j 1ic-i.n1.. bxan.h canno;. dictate the bou'lds of 

congre., on, i:-xiv.:.~eg if we are·to maintain meaningful 

par at io of "O c-.:. wi':h i. t-r- neces ,ar•t buJ.wark and concept 

'l· • Con.Jt t,;..:; o I prov:.des th<1t :ncmhers ot Congress 

i:.~c.-c io, " · n tll'Y ot1'er place, c.ny speech or 

,..ion srrrcunding t"le legi~J.ative and 

i fo ~t.l 11.:. sh- Con~titut·on do~s not allow the 

ut.v_ .... o : , id u, a rrernbzr of Congress as to what h:.s 

, eveu if ~he judiciury agrees by 

vll p:ivilege by 91and ju,:y inquiry. 

O :en~tor, if ·1-a Gove.cnra nt indicts .;ameone 

fer ,,i,·,. l i ,g--i1•t i ... t, two People, for tdr .,,ioping--and one 
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f +-h ,,, 1.. siv 

tc, w re .a"> ·'.r 

ii ty · ':ld ha testl•'ic ~h=?.t. he ,1 ... s hi::-eu 

·,: n c,:-, • tc, aid t.'1e Sc,nai:or in his 

h,q;;.01 ti ve du • .i __ to qe- · • forn,;.;t:i on to "ond•1ct !I hearing. 

t 11 you ..:.. inli 'li. .ci-dc" ni· :-it lti<'Y be con•rict.ed? 

I 51-. ) 

.. sen . ... h I ; by--if th• S nato· said yes, this 

,. -
0 ,o. "lo Scnz.~ol· doean' t s .... ~, ln'\I thfng. !!ere 

iUut two n • , h vr, been hi..:ed, en•. of them who says 

we, W •• t ir .d b 

tu ( 

fi, C 

· tor to t.er wire contrary to the 

don. hink it can b,., e,:+-endcc'l in ·l:hat 

ma.m€'r i.n cn:1 1 ". It c n only 1Je e.:tended by the Senator or 

by t body .it<;c-J. 

C: I. t.~c, t€'t-imcnv is th,t t.hey were hired by 

t ,c a d cf t!> 3 ,1.;o ·, ~ou • d the i.de b€ convicted for 

d#" '\( r:: t don· t- -

O o~ fo <'C' 1sp.i.r, cy to wiretap;> 

11 £ r . I don• t t:\' n.k 1•c.i1 could extend it beyond 

t 1 f rs-c d , .:!. · t h t point. I don't think that it could 

1 o xtcnde .' ·o ir UP. r'"e seerc1'ed my mind on this and 

t's a ,ery t•i.ff:i.c .lt- fosit1on. Suppose it's June of 1944 

ar.:l a s natc·· di~clos 

od pl n. 

to hi'.' ene~ny th) D-Day landing de.tes 
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Q 1 ~a' '- t• .~ i::, ,r..ate I s pf')S~. tion is, though, 

that the c01ator ~1 u r.Jt b convictea for wiret~pping • 

... -',·nk th '.; would foJlm; if: ii: was in 

p::-rf.o.-mt c~ ~f wh • .: '1 • frlt· to be hi.s cor,stit1.1tional duties. 

C No ~riy ques' · 0'1 · .:iut wh:it he de'Jir.r,cl to have 

info Tr. a.;.icn t at • ' ~y , , :-v·ani: to hi.E }.ogislative dutje5 

<.T' 1 'he W I 1 "' w J '1<; '"o not comply wi tJ- the wire cap l.;w 

~n sr C'll.' ing · 1f o .. , • io'1. Wo111.d yo 1 se.y tn.: t he was immune 

or.- not? 

c-u d say .. liat he \,·ouJ.d be ill1ltlU!1C 

11 c.ould ·ucc"'sSi.t l', tie it in ;o his legi:..J..:.tive duties. 

He c.n be n~!"esb • .:: for numinc- thrc 1~;11 'the t:i:c1ffic light out 

here in fro--.t. 

Q ... ::;u ,;:.~ ,c if. they ca 1ght the Scna·cor and his 

aic"e no a .. ird pal."ty in he 1:ict o': bre;.}::i.ng into a buj_lding 

,cm.~ he ·o th~. , co u ar:-:ect illl of t'llem. 

Mi ..,A>. r., • bsoJ.utely, just as running through 

t. ie. t::: ff' C , . ' ' . out. he::a. 

Q e' .hou,1h the infonaation 'chey were going to 

er t , ·, of ti ~l r -;~11ewhere was :roing tC' be irtroduced 

i 1 a cc ,ur.:tt h, ,:;;,re. 

l L :SJE: 'i· 1,1t W<'Ulc b.) a d:i.fficul.t th:i.ng to 

determine., but t 0 rEn .: .:;nil the Co:~g~cs,: i,.self--

Q i. _ t' c.1fl ,, m that- an ai:le oi: a Senutor and a 

1:hir, p r .y • ca'.l'J1'' •:wi:c ;_ng--one of l:hcrn i caught in the 
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act o, br • ing n,to u build~ '1· Th~ cnly thing is the oth<:r 

ono i.:J <'lt·c d• :,o , .. h ·ho ood,:; nd that ge~r; b~ck to the 

S ator :id l1 c int ,, l1Zc-::s j into a ~egis· at:ive hearing, so 

t!ltrc- i, r, ' • ..tc 1 on tl:-~t the- rnatE'r' aJ. th;.t was stolen is 

\.' . 1. a le I r- " l"l.ilg •rner" is no qi1eation about it 

a~• i '• 1,o r , 1t 4 "e t~, tl1.:, -:.iubiec::. .. a'l;tc,2 of the committee. 

Ma~ the ice~· c~1v.ctrd? M&y th~ t~iro pa=ty be convicted? 

Moy th<' S0nato ';le convictcc,? 

l-m. !."t..YBE: I cu, f,,rcsee that there would be 

cer ::.ain c.· .,..cum..;t !lrce; p:.:i1:,~ri ly in cr.i.minal law where the 

5cnl.'te woulo have tr, dr>livez· uu one of their members and 

,n.c. - ,; becau • e s :c 1pu out!"· ie th scopea of any reasone.bl(! 

8(. -.,\o:.tc,, '1Ct .1 Vi t ( .. , 11'\t. h would hc1ve to l::e p:>:osecuted. 

Si n ~or, '-'~" the~e nr)i:. he in this v~r11 case 

ar. i :. ,ie of tl,e sou= .e o:i: the Per,tagon >apers? 

'R. sr.:u .... : ::- don''-: think that they can get to the 

< ol.'rce o.e '1c ., 1.ago!l Pai; Jrs t'1rou9h s~nator G::avel. Now, 

th' ll it< ":he nub O --

') How ebo1.. t tile aide? 

I do~' t think you oai. stri;;, th(! aide 

o. 'lenc.;or C'r6v'l, of~ na o.,. Gr<1vel's iratnunity in this 

p~ t'cular in~tan~c. ~s to the Scnute's :.:esponsibiljty in 

"o J.o-,, inq tl,l·ough on th; J, yes, I feel that the-:e is a 

't'£ iponsibi' ;_ y. 

Q l>u ,; cl1.1 ively fer the Sen'lta? 
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But --clu 1ively w< ~h ':hr-i S~natc and 

•,·th th. s . to·•!:' , ;;..:i.e · 1. tl is p · r d.c•ilar in;:tanc·e. Now, :.: 

Cun for c- c-:-i:nina a~ts, o J,1sticr.> r1.1itr:- ha2. rnised, where 

.::h ! Senate cuLl h,, ' t') ·• iver u1J cr,e of their member,; to 

the r.qula:i:: pre- ui:.- of he court.". 

Q ""'rn .1 1 sav l~live:c up, h,:--'s o~ea sE-e.son, 

J.n ., f •c..t, the ,.>n t hc."9 tc 1cJiu:r ilim really. You mean 

h• is· Qt ~eve~ 1 by thr irnmtnity. 

l·H. 5J\X'3E · J,c s :r ,t CCY'lred by the ilnJ"ll.!ni ty, an<l 

he migh\c epp ar by •. '.ling ~i:.i is <;on:sthi ,~, that :r. need in 

my co=itte ; I , 1 bre. kinq into -:h s i-oore to get this. And 

ti ~n, cf cour;, , if t'lc, s~-nate rust ,ct to ziio defense and 

E'c id tlu.s is f:hc very thin~ th<"t ue have grca.:: need for and 

i ' ;_ rc.:c.:: n , ! c,r c.~- u 11~,kl"e' i.n t-.hc case, b•J'c I don't 

.i.c-11 • thing w ,u:Ld hepper. • 

• 1 ,t 1ou' re sc1ving pt"rht ps is th.it house-

br .• k ·ng i, •,"' -bx 11'.i.ng ·mt'! mc'.ll'oers of Co:,gress hnvc. no 

Y.Bf: Ancl tie members of C-.:>ngress do have 

th" re pon 'bi• i+-y '>f l LVirq up to keepin~i their OWll house in 

orC:er, i;1 lio c t c:it th } will do the prcp~r job th.Jrcby. 

r ee rn,,-,r, suppo •. e :;:c,me;body r.:tc!:1ls gover.n,n;!nt 

_·12co_·. , • c, kr ".'rop rl..y i ocde.: i-o get it, ,ind brings it to 

.. emr.c:?: c.f: C•m~ t 91 a'1a ·:.:ellr- him \-:hat he h .. :1 done, and the 
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I t>i.c. k t!i"t if ·;h" ,resent case .:.s--: 

l Ir-, r.y q s':ion has no rel~tion to the present 

case, 

MF.:. d,\} r,p: T '· 1 -Lnx ir t.he p irticular instclnce t.hnt 

h has to b < l!'O OY"O at the irv,, <'?"cl I •1as going to su.y tt•at 

1:- the t>.tC" at c·ute th.e CJIJ.<.~.:.tiun i1 ,e ariz,-,r in our r.,indt~ as 

to •1he .h,, t ,~r wa•· <tn .1tt0 ni>t to c:i.othe cc. r:ndter.g with 

t'l' s im -nuni ty af .:er the fact. AwJ -:: tl,inl it'$ something 

th, t th~ Ser -:ite co, d •1e ti loo!, i.:iLo, 

nu, in +-l'.'i,:i m.ir w,10 1z <Jtc aling and then there is 

ar attempt to cloth_ him, I chink it wculd fall by its own 

~cigh':. 

C' My ~oi ... \l<>S th..it thi · admin · sl:r.ative aide--I 

con't ~&nt to an~, ·•1 in ;:.ny way--without. the consent of the 

l. 0r or C.-:,:,cr- cs!:m.a'\. qoeu out, hr~ar:s a lock, 

al P')rc_":c..r~y, a,.1~ 1:-:;;.r JS it tn; on .. ~, Sl\pr..-o£e the Senator 

, .i.Cl, 'Lo.:,'·, yo•1 ::hculcln' t h:.•,e done that.•· Or suppose the 

c-,1at,,:c said, ''Fin~. r:i,Ju,,: way, is that ctide. protected? 

: ll.. f',,XnF: lie ls W)t pro :ecte<l for the acts that 

·.• re perforro d pr·o:i: to being r:loi:hed by thi~. And I would 

th i'1k tl1<1t l'lE' t _nato. would l a.Ve a '"1Spor.s ibi li ty, if he 

k i w that he vie lat : the 1.,,.,, to imi1ediatel:1 notify the 

•. rope1 ,i11tho:i:i ie r .. 

•~ c., ,., <:or at on •~oir• riuri. ng your a:cgument 
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you -av rt c' ·- , 

tl a·: ull? 

D-D I ti; u~t:on. Could you eJ.abo:cate on 

!JR. • ' . r:: thi !: thin i.::. ·:he worse i:ype of 

t.u ion I c..011lc iir. qine • h rE1 a m n ~,ould disclose 

i1iformat · 0!1 tha,. wo1 'd com ,re. :u.se the arrn.:?d 4:orc~s and 

ac•:ual ly tnc f 1J ·•tr' c,f .:hi, country. I think even in that 

case it wrm • d ;: 1 • ,~ ,, th s ,nate to 1uni::-h and to rncve 

violat~d 1iE t.m,~. I th:i.nk 

·t,at ... n th, wor n• t ::,· of. t.1is tiatu:-:e, >h,·re he took hi! 

adva~t,q to c! s if' d uoc1.Un~nts a~u a~d aisclo~ea them, 

tt t h .:it· , 1 rou Id , , u >J <::.: to tt.e punJ ,:-:hm"'n t of the 

C .._,.-t- Q. 1 n .t t•,:; or the !louse of ~epresentatives_. 

a ... h ca•·e ,.-ay 1, 

n r c .... ~r~e, t:\i:..t raises the quc&tion, Senator, 

1 t c• ';hc:c ve,;y, h · ~u th •t hai1 !:h10P cl ,.ssif ied is out from und(,r 

• e Fil t 'I., 1 'lld l"nt. That' · a very large question. 

1 «. xnr:: v ce , an<' one that has heen very 

c.:rc :ul ly .!\'Oid < • 

l•I ,. ,. XDJ::: ~-•le claesif. ierl nat<.1re of the information 

i 1ot t'ic .. 1 · _ su:: cf this case I don'~ thinl:. 

l!h. c, lEF J TSTTCr. llURGrR: Thank you, Senator sax1'e. 

M-. Sclicitc,r f;,:,nnral, would you r.ref.;ir not to 

d. vi, e? ::.•:, • t , ,t ns'?l ~oirg ·-o cngag.~ only in rebuttal? 

I c. , ,,., , , r r.. R, · nt>tPi.n. Yc,u r~ay pi:occed. You 
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v n to 1 v,~L r.•.n 11l hy hi.I.ring .:.r ., :-:id tat we'll have-

_i..:<'.'Ut c. n --~nu <'.. ~-, 1 t n{ ,.,:1 t ... v l.'" the h< 1.auc<:: • s in the 

r.tr rni;."'it;. 

ORl,L ,,RGUl•EnT (,;;' 7<0111:RT J. P ,U,S'l'F.I;!, ES()., 

01-: D.::I :1.r,F C"" l!IKl' GMVCL, UUITED S'1'N!'BS S.S!l.11.TOR 

l- !. I".:..'- T.3T 'I?J. i.oc. Ch~.ef Jt\stice, and May it 

ple ... sc ti10 Court 

lie s n, tor; ""rv 1.n and 3axb<" have i;id.;.catccl, chere 

. - I~ l. y .'n 'C"iis e:.<:e. One issue is the 

c·c-upc cf · .h<' .,,, • ch C"" ,!,._ ~tc c1.aus(., that is, i;he. kinds of 

ac ivit"',...,s of c b<.!,. of Con .. .ce-,5 ~•hich ~.re privileged under 

!±n cl..:.t c :! • 1',n. :-'}., c cond i.,i:.ue · whet!- er the grand jury 

can ccr ... uc.t ,.m inquiry int,:;, the'le u:tivitie$ if they're 

p~.ivlleg :i. I'<' lH:c.. t? S!)end the time r€•maining today to 

t< l ubri~,t t/w fi:.-:;t i sue t nd in particul= on the question 

of publication. 

ii;'s f,r toe late ir. the day--indeed, 

i. •1 abou<- 3fl0 yo.:-rc; -- lo ,E,,ue tha ... the fi:ee s:peech privilege 

o~ lc,,isl>1tcr.1 ~nco:np, o,:es only ~speech and deb~te in the 

literal scn_e, '!'he- p1ivi Leqe ha~ never b~en construed that 

way i1 l\r: '.ll: ic,. o ,;,n Lr,c;lam1. On thr. contrary, it has always 

l. .-o< a··, to cover. .ill t:unctiorts of legislators 

wh; ch ar<> 'l.c .. s,, ry o fi.. 1.fU.J. qoa):.; of r<?presentative 

Cou:-•· in -tne Court 'n the l-ilbourn case 

i ':i. l h ty , y .. a t.to ,l cuutornary ,"::tions of members 



29 

o Connr " ,,• · C' l • ·< • J va 1t to th" 1.cgi 1 tive p·cocesc-. 

Obvio b Lm't ... cl ~nt to tl'e legislative 

,:,r •~ , Lt. o ,• n · "1:. f · l a·:y goal of rep •escntative 

gover .rn r , .ve u 1 l <, ac kind o:t claim ~at tl'e Senator 

t1 ecled ti:. .i"lformat 0·1. 

13 t tr d ..rc.. w ic:1 we' re ,:ug-,esting is ':.ht, 

lJroaC st.and#i.:-d o a c·•a .. 1se, thc._.e ut:t..".vit:i.~~ nc:cessary to 

ulf. 11 gc.,·l• 

c ly ki d o · i:-t:n a~a • h r:h n•:.,etEc' the purposes of th<>. 

n:'l' 

ill of C' t 

cto t. 

v p 

n. rrvin eid so w~ll, those pu~~oses 

vc 1 ,;para;~on of po.•ers and to er,abl<? 

,1 re ; di. ct m:go h · s obligation to the 

t lt .:'1cutive or judiciai intrustions. 

I Uc:!.' o.,.,ically :i..t'<': hr,cau!:e there is a value 

·o the "'CC.p peo le, the indepcndeace of legislators. 

Mn.. IHS"' ,I' : That' z right, Your Honor, the speech 

n~ debato i:, ,,, T • ,e • 

Q You c, r, -,'lrc.se it in !m:,aration of powers anj 

o her t•.r!'!ls, hu ti, it'£; whr.t's ,1l: the bottom it i.:;, isn't it? 

.,n.. P.I'~ .;,IN· That's :.:ight, 'lour !l0:10,:-: It's 

o c-ec cc i:.h ,ht o. tt e people ;.n repcesen.:ative 

~ove~nrn ~t. Tt . not~ a~olumont of. office. It has nothing 

· o de •i.: t.he ,-t"t s o" ~i,., in<ljvir:1.1al. It is to p;ceserve 

:: '\n<>the-.: i;,iy to ;ay it:, I ;mp pose, is that it' t;" 
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t pr·~'-'rv<J t!i n .i y ar,. LnJe de rt legislative bod; , 

;c:,w-a•t . ·? 

Ii Rr:n · ..:: .... ~: l-'3, Y.>ur Hor.er, hot>i the 

indcpenckmc n the 1,teqritv o.; an irdcpe.nde::it :'..egislc:tivc. 

btdy. T 1er. o,: , the cl.,u - oes c ver hroadl:, ull of thosE. 

ilecetsaI\' ~u!'lctinn,. :1c think i':.'s also ii :ittle too lat:e in 

tl'e a ... y co < :r ;ll:: 1:.11. t t'!le 1nform~ng f1mct .. on of Congress 

does. not fuLJ. with;.n tn'lt c•at~go~y. 

I. OU y ... tc I of qoverrunent, beGause of the 

~c ._ r. ig ty of I\ p ~.,el 1·1 because of the neccssi ty of 

s cu t ~icht > the people, Rt.prescmt'lt ... ves h~•,e a 

c.. .y- they l ~v "I o , i<.1 i.-,.1- t:, ir-:orm t!·t':i.r colleaqnes an:'I 

thr.:ir conl."t J. nto nd th p •bll c at la::gc about matters of 

ub] i..: im ort- l'. • an•l pcci.:i' ally, as Woodro:1 1·:ilson said 

2.n iii, cl·tric tudy or Ccngr.-:;e, •pecificc>lly about 

oKel"u.:ive condu-:t 1.-. both r-,mestic a,1d fo1eign policy. 

Tl:i• c.!::>lig'ltim1 ooe~ no. only derive from the fact 

th t hE' p c-pl , i1~t 1J~ nbl-3 to h,:,.,,e this in.:ormation in 

o,rc,. r tc <:,over.a th rn _Jvcs in ell .. gcntJ.y, but it's also from 

ior, out. tl"e vary oocrat10, of the leg.isl2·::ive 

pi:oc" ;s • 11.n l , t i• }iat p~ople rr.,,st have th s information 

in ord r t.o .i.n .urn in 'orrn ~cir Re:-,i:esentatives of. their 

wt .tl .:0,1..iidt,red view ,,n p •ndina , no .,cter tial legislation. 

i& un i ,t. rpl&• , a•1d :C think, You1· Honors, that 

pr ct ca lv vo y ~o e , n f.ron the hii·th o" che Republic 
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bctw .!7n .:- R i-,- --lt .... v~ , nd the p· J.s>le, and thnt this 

intorp' <>li f; tn. 'e i: uc!,, h he, _ of our sy'l tern of-
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(l oil~ , 'il U1j.nk \:.ha' .. ' s hroad enough so tha_t 

1 co .. u1i + .e> o +-,1 .::on' r-:i. :J, for e;:am,,le, could subpoena 2.11 

c-f tr c, con tJ..n<j, r. 1 r.,,.1- t. r,, Z"nd 'lefon~c plans from the 

De•,M·tm ~nt o: D :: 'l' c, r •ui""e t:1e. Joint C~iefs of Staff to 

co:n~ ov"" r z-n.<l '"e ti y , '"lout {·.he~r. contingency plans? 

i. { PEI lS' El.,: mhz question '.:he:n,, Your Honor, 

i.1 sc-cu ir,-, •. n o:.:11' --:.l.o,. through the subpoer.a powe:r of 

Co'"l,r('!:" , i~ whc 1 r o o'" ;h<Jtc j s m e:)t_cutive pr::.vilege 

0 ~~,hibi th' scope of the ~ubpoena. 

'I' 1is 1'.:~ ne,ru1: >:<!al ... y ,c,cEon C:e.=idec. by thi& Court. There is, 

of cot'":'-e, i,1 ;;.r~ici.,' I no cnumera1:ed executive privilege. 

It h;.,s b~ n ; ,Pl· ec1 ~n ~'.! Consti. tn ~ion--at least it has 

b~en ~rguably i~ lie~, ?C-cuse m ... ny presidents have asserted 

<;1c 2rivilc1Je, ai~d t~.en W.:"! get i.nto a conflict there between 

t 10 c-onstit·lt o ,al pr.vile<:7<?r, or.e l:he privilege of Congreso 

.:r oh'·c..il'! ~nfc 11.:,+irir and tJ-, aecor,d the p:civilec:rc of t1'e 

~>:cc1 ti e brc nc t.o w · +- o:..d .:•, t info~ation from Congress. 

lt.'J a d.i..f1 u·~ ,·c-1.>.,m. l·'E don't h'lve .:iny k:i.nd of conflict 

•) that E ~:ct t t we h!lve here- ii; a 1~er.;ber of Cor.greas 

who hu~ inf .11e ics~ cri.i.c;..J. of ex cutive conc"uct Dnd 

:o,:c1qr P"l 'C/ .- II' • r1\l t.:'11+- c1•1aileblc to the people of the 
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Uni tcd 3t, t c; t:t ,;iug l tt, he,l<"ing of a suhcommi ttee and 

tnrougt '"he rub'ica ion of th materia... .l',nd this is 

exactly the kind of con.met that tias fi.,llm-. within the 

mcinstY.eam of the here cc-,: pui.pos~ of the :ipa.:,ch or debate 

clause. The pL·iv' leg ,ioU in England and lln'.e:cica arose 

in o:tde to a.llo•i unre ,trui.ncd criticinn by r-uiuhe-:s of 

Congr rn o... 'le 1\dmi ii ·tr tion. 1-1,-. thc.n h~ue hct.e a civil 

c1:se wl cr0 ;::n ·• divi<lt•<1l ccaims tha<. his cons:t~tutionnl 

r qhl · arc being ,,·01 t..io wilfully l:y a ,nember. of Congress. 

1 hosc cc.sos h-ve been befo '::l this Court. Nor do we have a 

ca_(, h<..re of I brib l cow:r essman who .irgueu the separation 

of po er~ theory L'l smao ,.t.tenuateo. fa hion. 

What we h .. v.e here is a .. ituation of a United States 

s 'l<.t ,r who i<i ~riticizing the executive nbout: mat·~ers of 

er, erw 1eJ.m n, public ihll.-'-'l- tancc. ,\nd if this kind of 

conc.u,.;t is not pro~ccted bi' the Constitution, then the 

ptomi o of h" s'leech o-: de.bate clause wh;.ch is, a:; 

Mr . .Justi< c Dt·cnn m and the Chief Justice said, to preserve 

the inaepe ,d me: and t 1e i.ntegri.ty of the legisleture, then 

that promise ic illusory. 

I aor,' t want th!:' Court to think that •1e are making 

a , ov :;, "'rgt w .it u:•r ,. !n act, tho free speech privilege 

ir both Eng l..mti ard .l\!n rica, we thirlt that t:here' s overwhelming 

vilePc to upptrt he prop,><Jit:ion chat these privileges 

f'c•l~:t , en ),lt• members of Congress to 
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.'."lfo -~ th<" J. c··o .c> about executi, . .:i~I-avior and specifically 

t'1rough the u 1 · ca ion of co!Tl;"i\it•:ee raccrd'l. Tho English 

D• 11 c : Righ'c, r ~u ted f,-"m a noto·:ioel:: prosecution of the 

Speaker of tJ-,~ Hot se of Comnons ,,;ho hi!'l privately printed 

anc, dist.r '.bt• t d con it.t reco:r.d ,1cc1.rning the King of 

malf . s nee .i.n e,>'f,;,G, , and th· t ,.C;d to the cY.ile of James II 

nd the- en<\c~'T. nt of t11e ·::st ··rl"(. sp ech p:dvilege, ar,d 

histor:.an.; ,. Jn,,n;mcu · .P conc:td ·.l,<J that ':te very purpose 

o tte c:;d."ic :.or. w:; ":o brin':I puh ... ication \ithin it. 

Q Do ,,,,u have to go beyond the ~peech or debate 

clau for purpo · of :ror.r case? 

, • t. 'N~ F 'N · No, You:: Honor, ,;e do not think so. 

The Court o .. A.p:;-ea li:. f0lt tha'c thexe might be a common law 

,...~ivil.ge a\ir. c the ev cutive privilJge. Du~ we think that 

th<' p c;~ or d bate claus itself i.s adequate and th&t no 

ac"d i.tior.al pri•,.'.lege ne d e implied o: created out of the 

c en la;,. 

tn ou~ o.ir country, Thom«s Jefferson and James 

nadir,on bot~ ar. · cu lated t:ie view very elocsuently that the 

£re~ s-,or.ch rl.·. vilcge co xu1 communications from a nember 

o Cc;ngr a to his c C'nstituer.t'l in tho form of news letters 

0 h c w1s .:. gn:.nd j •;·y investigat.icn 

ur g t C'i" 1 J tr • J\l' en una !'edi ::io'l .C..a•-,s fair.ly similai: 

ot..i O" t c' , , o t-he ex~cubvc wr.~ that -nem.':>er.s of 

Ct J' C q T I i.d d orof<.rt t•l en mlc-:; of t:h<! United 
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states. J ffr,rt'o., ,. n r.m~cl that j, v "tisai.ion w:; a blatallt 

violntion o tP p 'vi cgr. 

i . • CnIE ' JUS'l'IC.:i:: DuRGER: \·le 11j l l. :>:e!'.;umC there 

in th, morn.i nr- Mr. le., !'l:;t ,: "I. 

[;t,_,..,,,1ro:1, •"· ·1.oc o'cloc·: p.m. the l!cnorabJ.e 

C rt I, l' jC'U'C'I d. 
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