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ERREREN LN O
WR. CHIRF JUSTICRE DORGEP: We will Wear araunents

Fa

next dn Yo, 70-530R, ILoper against Neto.

Y, Cabaniss, you may proceed,

ORAL ARGUMERT OF JOIN T. CATANISE, PRO.,
ON REIALR OF THE PRTITIONTD

Mit, CARANISS: Mr. Chief Justics, and may it please
the Court:

This case dnvolves the constitutional riahts of a
eriminal defendant in circumstances where be has heen affected
by collateral use of pricor convictions, presumptively broader
than Gideon,

In thig case, the collateral uss was impeachment
of tastimonial credihility.

Loper was convicted in Woverber of 1947, in

Harris County, Texas of the offense of statutory rane of
Nia einht-year-old stepdaunghter. In his state court trial,
the prosecution's witness, the onlv one to identifv Loner
as the violator, was Pettv Fay Darty, and sbe indicated
“that he was gulldty and 4iad ie.

Otis Loper too¥ the stand to testify in his ewm
defense. lie denied cemplicity, ‘danied cuilt of the offense,
and on cross-pxamination, the state was allowed hv the court
to elicit from him detzils regarding prior convictions that he

had suffersd in the States of Mississippi and Tenneaaae,
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whern the defendant, the one who is Enﬂvigtﬁﬂ,'thtrpﬂuﬂnn
Eontimony as £o the fact that he did naf have counsel,
was not represented hy counsel, and then %e introduces evi-
dence to corroborate thSat testimonv, in this care certifiod
representations of the State hoard ﬁrﬁnﬂpﬂinn, we would
cantend that those records nre sufficient o carrv his
presumpiinn that he was in fact not reprezsented hw counsel
and had not waived his right to counsel . and that the trial
court's action in dirregarding that, the fact that the
hurden had bapn shifted to the State to prove ha had waived
counsel, we helieve that that cannot be upbhald. That
ie our contention.

O then we granted certiorari in this case, A48 we
give it Iimited cextioxari?

MR, CABANISS: Yes, sir, you daid, vyeour Tonor,
In all there were six points I helieve raised in the petition
for certiorari, This is the onlv one upon which the petition
was granted,

0 And you say this is the onlv one? What specifi-
cally is the acuestion?

MR, CARANISS: The issue presented, vour Honor, is
whether on the facts presented hy this record--

@ Are vou reading thiz now from the writ of
certiorari?

MR. CABRNISS: Ne, I'm not.
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own defensa? If tha convictions are void and the Jury.

is made aware of those convictions, then the rationale applies,

‘To permit a conviction ohtained in wiolation of Gideon aaainst

Wainwright, to he usad agains® a person, either to support

guilt or enhance punishment for another offense, is to erode
the principle aof that case.

0 The Petitioner was the onlv defense witness, wvasg
ha not?

MR. CABANISS: That is correct, vonr Honor.

A And his stepdanchter was the onlv prosecution
witnena?

MR, CABANTISS: Ne, Mr. Justice, the nrosecntion also
put on medical testimony from a Dr, Weller, which ainply
astahlished that apparently an offense had oecurred, and
he stated it gppedred to he relatively recent.

0 nNid the jury set the sentence hera?

MA. CREANTIES: T belisve s0, vour Honor, 50 vears.

N It might he of some importance.

MR. CABAMISS: I helieve the jurv did set the sen-
tapce in this case.

@ And what hounds of discretion, do vou Ynow?

MR. CABANISS: Two years to death.

Q Two years to death and the iurv set 5N vears
and undey Texas procedure, the sentencing judae was ohlinated

to take {he_ﬁur?fs'assEEsment on sentance?
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¢h at it did o, and that therefore thers was no harmful
error. Bot dn doing so. it would also place the hurden upon
Loper to show that the error was harmlsss errorj that is, he
buxden of this igsue was put on 0Otis Loper, that is the hurden
to prove this issue was put upen Otis Lover. That is,
as I consirue the case, cartainly not the case. The Biate
Lenefited from the tranagression and aceordingly {1t haa
to show that the tained evidences that was introduced
to the jury did not affect or influence the jurv's verdict.

Wa do not heliewve that it here can.

WR. CHIEF = JUSTICE AURGER: Very well, Mr. Cahaniss.

Mr, Darden,

ORAL ARGUMFNT OF ROBFEYT DARDEN,FS().

‘O BEHALF OF RESPONDENT

MR. DARDEN: Mr, (Chief Justice, mav it please the
Lol Tk 2

Petitioner has misrepresented the auestion of isasue
preusented to the Court now for review. In the 1947 trial
fer-rape. the State, on cross-examination, had Otis Loper
testify about four prior convictions, threa in the Btate
of Miasissippi, one in the State of Tennsasee, and this was
for impezchment purposes.
Wow, all four of these convictions have hecome

final mnd thers haz never heen any effort to set anv nf ‘these

cases snide, ‘hess copvictions were valid for all = » -
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