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l· R. CHILF JUS'.l.'I-:1. BUKGI:. {: 

fi.rst thi.a n>cr:ii.ng in to. 5, o·. r1t:., ·~ 1.1,;;i:.~ '.''J T·r.ir:k c · 1;; ny. 

(;H LI JA .,7 OP Tifo: I? 'l'~. ((,;'EPB 

MR. BdO,lN • 'Ih.i ,k you, Yv,:r Hc:nor. 

render.ed in th&l Ohio &tc,~ co· ~t 0,1 a pro•,;;.ssvl.~,r not.: 11hi.ch 

contain d a pr.oviuion for cvnf :••.;.01. -,;; j• JIJI iut. Tt ' - is tha 

not"' co .,mly knouu .i..; \..Ogrovi. t. . c :.:~, b. wt.. {:h r '·or ,.f 

1 re ,l.,. .: •. t.!" c. payi'I: nt o:' 

an inr·c. l tr~nt., :,r. in t::,. ! .. :. :c'i.pi.·. :, . :t ,1r ;c, ti.at '1c 

a?point. any at. ..irr. y • r ... ,c ;o to 

w iv" n t.,.r;;e a 1,l c • 11' -=>:. r I 

tile amounr. rl.;. ... ndoici. 

1'.>i;:c.,in .r. n~ " : t.· . 11<-t.01.1 'I is to le de by l:hs 

holdf.r of th1 no~e, tl.. adver • p •,ty to I e 1,1z..: ._. of the noi::'3. 

In th:s c sc 11t. .bar, .t r, , • r thnt: t.c1e p rti<!f h a r- 00111::cact 

colci s':: •rage r .:'r ·.~ore;..:1..i., pla~t iv a .ry l ..:ge 1:arehoua, .• 

; c:'.•. r , J01, I 

ll."tlOUl1t of $1.10,' JI) II - {" Cl.I ed ;:.~ C " This 
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··11;1s to he pd.d ;;.n rnor--.:112.y r1y1 r,_i'l c: · ,,,, 1.6 r.~·1t.1'1, ar .... 

cognovit pro'-·ision. ~,:n·~ :.s, 

l>y tne holdc:: o: t.l10 no..z- t 

judgre(;lnt. 

HC)t, 

Q Thia 1;a. ; m.1d( in Ohio ' 

l-".R. l:IRC./ll: Yos, Yo1-1: l!-:>no:s:, :i. t ··1.rn. 

Suite law is a ',l -.:h,•.t ~1~' ·a clGnl:i.ng 111 th h1::~ ? 

b lc.w " ro 

and it fu.'lctio 'Cd fe,x .. lit .l, t '.1 ..... 
'• 

, a d 

vary ne ~j_y lo t a • rge 1, u.nl:itv of ·u;.:'. /' , bi;,(; the.y .~. re 

r,,cdy l:l-.c ~10 i:ec~, 

s.na they tried, U-· -- 1-l, • ncl t 1 ':I t, d to mni.i t.iin u 

at.a ff of •• o :.e -o ,; t ... '1 tl •. Ill cl>in -~ sr e p :i. t going a;1d 

keep it. cont,.o.. :i. 

l.nd cc .h p -: ~n ,, not.if th~1a .;h t ho would :10~ 

,,,d:.e p.,,ym nt ur,l s ...h y cott'ld puc :! ir 9-..:cd c,:--d r, n1 u rlfu!'md 

ti d ·>ion thrt 

happeno~ w.~, they rro:e .l t:• t ak k t. 



'.1.'hc ,t;to:cn y 1,r, c-c. S(' i 

-- th111 po l.i tione:.: h ,,:a -- ,. :; - , 1 

dufcndant, never co;;rJUu:1ic·.t ci 1.i. h .:: 

1 .. ,.e, ;id. l • 

. .,.. .... ,.,., ··o ,. 

salected by the !ioltlor o '·h;-

the noto, .ind :1e · >mply nt. · 

..£l, re" P ,., 

b i.ul' :.y 

,;J _ • o c: • of 

:.n Q) ..:c- J • 

j ndgment, 1·1ei ·.ring notir. • nd . 4 vice. 

'.! filoc"i m t:lt'J.1 ~or counool in= att~pt to set it a~'d 

new t:ri l; troy fi.1e 11 o . ·, o l c., .:: 11; · on on n r.o ioi, ::o 

v.::ca~e ths judqn n;;;, nett. ng ft r,;h '1 Pithou .. 

notict:1 en.:. ~at t;~ .y wun d t:.:.L 1., " - d ... d 

~10war eh:>dng 1;.l,o dif "i c • • l '".i l ti' -.I ' l 1'l ~, .. 

p:>:o.l> le mi:. t:ll t hnd r~' l, n..l 'i C O !l•• Ct O l 

wh.i.ch ,e_;,,e'i. a clai~ ::i 1::1 ' ll i. ' c n d on tho 

now as d :rtilge::. d= to th m • · ,ct .) :I. • - t . 

The C'O'U' ·, tl i ow: • in o ntert t.10 

croao-c.ctio.,, Md :-amp 'i m;fi. 'd t 1 it dr T ; r fu "e to 

vac1.11;". 

Q D.i.d I; CO l. t: de ;h.:it \ l .i • !l h~llrir g ;;i.; alI? 

'1R. B o··, • .. . ,. . 0' l no .• 'J.'t. - 'ii c:r.c di3CUS-

CJ.on 88 f:O 11hcther i lO ld hou. ,. ot; !) '\; ·_ 1; die. not go 

into tho lit!'X' .. t.,_, • 

T',. ·•o ,., , i '·i.. or l . , ' •1t- --· 

HR. !Hi. K!I: • 
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U -- ~10 -:;?sti 'llo:-:7·., 

~m. 11::::01r,~: 

· t · l: t:h, ':.!'10. t, s cour:.. 

Appeals simply said: 

'l'IOJl I t Lll) UP.S(;t, 

', . .... 

They then , •. kec t;bo Ohio Suprcm Cot.rt: ~o revi.:w the 

mat.tar on conetitu·~ic:i.:il grounc :;;, f _ ')r~l and S';a4;e, ond tho 

Ohio Supreme Court, on ;. 9 o.-m 111:,tio·,, ci.i. • .in _d t,;1e appcol, 

Gar:.ng that 1.:nere ii. no conn::it.ltion';I;. ,,~~scion .lnvclvtd. 

\•/,;;, ~on a,. d thi ·,ot·'. ion or c-nrt.: . .:.,::,n:i, ,;nd the 

court g;: .. nted it. 

First .:md f;o. ·enar nt, "IlCl wri ,. jl1'port»11+-, .;.c t.ho 

,\r .1 I vvc to <ir dgc up 

from our la\, oc!loo1 C:.nyi; ... ,e c e o; • ,1 oy_ !...Y.:..l:..!;!.iE, iri 1·1hich 

is j urit:1dict.ion i!! p ..::_v_l. .,!!, thor c :m b1.. .l'.> i u:igr.,cnt L~ parsonc;.m. 

And there ccr-.:.oi,ily ,, J w.·~ [ c.ic · · c n lier • 

In cll f' .. pl .:e, i;'s c,:.atl ,c.: that!.!: r, l:'GOl\L!O 

jur.isdict;ion mus i: :,t:. t U?On CH:.:-1rice ot rroc ·. within th 

juriod~c~ion, o~ a volu,tnry 

co11.rt. 

poaru 

Now, th .. 's ,:> a g • nt ,at 

, r sa l •'1ai v l 

or .:i , • ubrnio ion to ::he 

rv,.c .. ~, n de in l:h:i.c 

t t t; ." r a. th~ ont.i.:-e 
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judgnmnt on .:ppenrsnce by this u::tor ''i' •.ro wa,- u::';noun to the 

i;: ~fendant, who 1·1as selected b:, th ""''"l:'8 ::y .. 1:1 oaid hr h.i.m, 

f:,r the i:olo im~ 0.11!:' p,u:pc:::e of c<mfrg i. ,tn rcu:c:.:. and 

confoss.;.ng j udgir,2nt, 

It mic;h·.;; l::.o c!iftex-cn: if ,1 h ... d col!'. 1.,aicr1tcd w_;_th '·',e 

d,:,fenda111,;. nnd e~id, li11vc ~o:.:. got. cr,y 

caae? Is the::o anyt'iing you lknt Ila d.? 

Ho dic~n•t do anyt11;;. i,:r, l' _;,""t con 'er.,c·l th~ juJg,-,o:nt., 

und that was DJ.::.. 

ol>liga;; ·.:.n -.:o r. cliont tc r~pr<:lseni;. Ji 

cc.n' t go in tl-:::-:r.o and thi:-ow hi'J cJ.:'.cnt •. nt -:i the hand& <>f tllc 

other sic.c 1,i tllo•.it ovc,~ c.:im nm .eating. 

Po::: ".l~:anp:te, .1. c '1 c.oncc- .. \'. o ... ai u1tion 11hcre ;,;.,.t 

n:,t:e -- and I 1 :il not sc:ying ·· h'l..: 1;.t,at r. p, n d in t ,i'J _ .; 

tile nots might be signed oy StJ ·bo_.y ot' ..... I- n t,1 l o-cor. whor,o 

name ia en there, or it I'!' ... ht. h ·.e .:>e u si()n~ ,, mdcr. ,irct·'ll-

stences t."lot ha migl,t vnlidl} tJbjoct .o. l?? • o>:runp ... , thero 

might be. c. :.> rr: ~reprc. '.1 ~;. 1 en: f:"' u l n ·: o i ,cl,.. l! nt., in 

inducing him to ·~~n. 

Q '.!:h t \:Ot,ld he ·cl>je ·t. ~o cc lla~e.·al , ttac}., 

., ould i riotl 

MR. 'lR\JIN: lt posaib.1.y would, }CUY !lono:::, but .in 

Ohio you '1a,e a jud,;.m nt £ 1 · t you, yc.,t: ll:,'11 a 1 ie o 1 llll 

t'1e roal state, arc. in Oh.·o ;}-,') r;tet.i-.: l'la +- C G l • I -- tir.d 



8 

ws noted it in our brief hc:.:c:-, einc. t.'10 c.t. :.:ut:·• is cee J:orth 

the buruen of: proo.: io on t:ho p~ :son 11,10 n:o,r.:ld to ~et i.t 

aside}, tlr.t is, Up)n the dcfO!'Ct!'lt, lll'j h 1U cho I tl•t.~ ha 

has ti v;;ilid def,enoo. Th.it',. ll!l.tt W" Gt. . u ~- EHl.'{'i. 

In other wo::ds, t.""· • s n -sh.:. "'t v "ii 1. t.bc !J urc::m of 

p:i:oof fz:om the pl~ii.t:i.ff co tl ._ ,efG 1 t._nt t. > '?V rcc>":S :.h.;.::;. 

wnereaa, 11.;; a matter of f~ct, if thn cm:;., w r .ri.od :l.11 good 

order and in 1cc.orciar.ce 1,:i~h u.;u., nt, no~..:d:,, he bw::dcn oi 

proof would :=est U:)On tt,,.. pJc lr:t.:.f:f :;o m~'.e out h5.r- cti:: .. e. 

In thin cind o:.:: sitw:t:ion lf might c · be al>l.f:: :o 

ma.'1(.11 out a case bu·; for tho pro".:li s;o:z:: no.: , itll ·.::ho coc;novit 

provi3ton. 

At uny r~te, it'o clear ,;h t tl,i -:on£ezsion, 01:· 

Wlio app'..lnranoo by tl'?::.s t:-:01:,1 }', shoi le': nol: "e ~·rm!. t;tvd to 

,;tand, And ,10 havo ef_ 

ilr.iSrican .3ar. Z\suoc• a ~ion, ·,·hich ,~ '1 , · o 1t vcrl:l tim, r>d 

11hich s ys, in so m~ .y \ o ·o , :.it 'l ttc:,.r 1e.v C .I" tr,o kind 

o:f. o.blig11tion to h s cl.. t t r:i c )" , 1:J c-.:ni:1' c o., illtc:----:: t., 

to disc-J.o 

'JLject to h.:.s reprcJ nt t.·o • Ho o ,_, r; nglo•mind d loyalty 

to bis clic;-,ti and the C on v·n ny. 1t i , .. np c,fessionnl for 

an attorney to .. cc Jpt a~ ob~iget:i.on wl'ere hlc -·- ho lllllY l.•e 

oLJ.:'..gatt d r.o c rry w t Jr on t-ott r.ho.ildE:t It io :l>i~ nut;{ to 

contend for that l" · J h c. u ·v o ~on · ncl :tor ,.I.a 

which dut.y to n th ( ;' L .. 



Clo.?-:.:J.:{, t.1Uli:; he.p.,c.-,u in t."l', C' A). "',le la·:~".ir Hho 

was engaged by t-'ie F!C.i.r .... iff bclo:i, ;:.;,-:i :,:-cope~.:! nt h-::i.:.:i. 'l&C 

m1.ly an obl!gat.ion to the adv.:,ro "Ir;,· of h~r. clier t., anc1 h q~!: 

into court o:1ly ::o:r t:ha pi•.rpo e of ·.:;h:i:.:i.ring hi:; client to •::..'le 

wol vca, not: for tho i?I: :i?"' o o .:opi- :.c1tt:." r,g him.- .but. i ~r ;he. 

purpoea of. l.i::i cra}'ing h.i::;. 

New, t.hn';' s st.rcng l;. ,.-,.i:-90, but- .:hc,t 1 t:ho cbv-.i.011,; 

ai;d i.ncvil::cible coi1,3t.ruc:t:1.on t.h, t. ~:LUI~ be i;J.uccCt u:,on .,· 11 u.-iaex-

taking. He go::ls in t~he:.:-c..i cnJ.y to conf..i s jud .. lil. :1t. C£' •. i;l.f't 

hia cli.cint. And l c.nu't <, ,. by ':-'le 1:nct tnat 11 dee o 

without: ev.ir ta!k ng to l'l · s cl nt. 

a !'lould you t.'1ink -~G sitll!!t.i.0.1 is cl:1.rfe. ~,1:;, 

l-L:'. Bro n, if t."le 1 ~t:t);.;· l1e.d d fli(?~Q/.: d \ t.rulJ"'.le, O!J 

filating 1• • chqd fl:cm ·- t might nr:: .:. 1. ,-1r or t. might n"'t bo 

a l~~•er-1 c tr"i;tc,J, n · i don u·,c. t: tho p.r _c of rt t 

!lotes in ;anl o:::ts<::c t··r:-i& 1.:ticnn , o -::en. ::::i y~u think ,.hat.'s 

any different? 

ll \£ t Ci1 ~;,t, '"-:it1·• llvn,;,:,:, -- brg fO'l.ll:' 

pc..rdon? 

Q 1,t,u · you ·;hi 1l th t wo•> ct br:! .i;; -Or¢nt.? 

M.,'";. B,, . .,,'t,: T W'l •ld ~i~k : t· :·.oulJ C$ l!',"ltCr.ially 

dif.f&cnt on t,.~~ f. c • bocuu t.1e t;r.UDtee, t•nd .. a t.ru t note, 

.l.::; hold i.a ,: und ra .·fmd i ·;, Y 11,1;c Ho.".l ,:.: , o reprc ont bt:th 

,xtie • t.o'o llOC c !?lllr+- , n, 110 can :-ev r t:\k 

the · of th t.t1' t no·...e 

;t ion gcin.!lt 
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l-lR, BROil:~: O;;dinc.i::ily, l'our Po, or, I .:.rn not 1:umiliar 

than llo).d the propei: .. y in t;.:un . ®d, < t t oti r.rq•10' t of l;r o 

debtor, of f9:.: i-.: !:o:..· ·; . J.o. 

tl to ,H:.,to, 

but :l.n so= placei.. :1a h •, the. --

go confoss j udgr ~n::: i 1 the O"Snl:: of h .. 
dotermination of u defaul~. 

MR. BROWN: I£ t 11 t hou).d ;·,app'!n, Yem: lonor, nr.d 

aoauming th0 fact.s z-s you gt.;i;o tner~, :r: w ulci Gay, i 1r. c .ta£ 

Justice, that ne i:, u·1clor an obligcitio·1 c rtziinly to givu 

notic\! to the de:btor of •1hat. h prop.:, c~ ':o <.',, o?ln"' what io 

!:>'.:ling don!l, ar.d g:i.·,c. ths ciebt.o:· an OP •• ·t;.;ni·':.y to b:, h ,:icd 

b fo:i:e his ::igh·tr, r:) cone 1, ded or r. - • ntr' 

In thst cvue·, 

realJ.y not enga9in'} o 

ur ' c-ncr. U ,- r,n, th t,:ust • o is 

a+-•·"' -:ie:r io , r,. .,f th partie , but 

presumably to repr s nt o th f ti r :o .1c tr~ t trc~saction. 

W have that · n tl' • Di t ·- , t. o.: C:>l .i;n,;_ • o nor~l :r cticu, 

aa I am suro Y0~1r l,o ,o • is we~. , -:ei 'l!ld ·, trustoe cei:i®only 

oits as a cUDinwr1sled ti frd p rt.y, holdu., tho noto £0;.. ;;he 

benofi t of bo .h p . t.iC'c;, Md .: , th n o', l c tl ~n to adv r• .i::o 

or give notic t_ c 1 d f t lt. 

Q t '• 1 t my or .1. • t pp • o i q,: l , i • t ... t 

troo, s •' ctfid by t.. ere ? 
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l.ionor. But; his ololigat5.o'1 han be"'n ., 1 .• ' L~y i.he cour'"-'> o :nn 

to both pi:rti~s 1;0 tho tru:::t· ·i:.,:an:::act:io". 

/J,,;,.ny :ca::.e, it i.a our co11c usi ., t..r.,t b(;--::v ::c ;.. ere 

1·1aa no acrv5.ce c•i ;,xocC'<::ll, , r.r; t.1 ro 1 ., nr, 1, ,ll.lI't.· ry : .a:c<..n..cf.l 

by .!'n ats:;orn.:iy, :!.u t.he c . ae ·.r •.;hie 1 : • .• a :.:c o" t car 

~mu.ld l:..ke to loo!; ipoil n··tornq• , 

a cli.ent: truthfuJ.:.J" and bci.or \Lly , n ... ( i ~-x, ti1 ,e .,_ 1 o 

in our ilria':, by tl1ia .::ourt hololing ti&t vch Jl'X:'..,dic i"ri 

How, l'c .• ,-it No. « b:rl.nq:i u..-. '"o t.,i.: llhj o ::;t.,:it-.11t ., 

11hi.ch e.utho:.:-izes t.,i, :,ina of cor.f•r-~i<::n. AT•i •t' ou~ 

posit:l.011 that ti,c Ohlo st tut.:l is 1J ,:::c..n ti~ Jt .o• al w'l , it is 

measw:ed egai u1t ~!" d\ , i:,roc ·s c:. oi ti , o·...rt.ecr --~ 

/\.manli!r,ell~. 

l --d l.n tl". St ") 

courts? 

:.m.. BhO\'/ 1: If tou.>: "one,• !'> .o , , rr . .:::u::t. ce 'lhit , 

t.llio cont.:.i.tiou o:i: n::i no ... .;,c H, r: •·. \: d w 1.; o --

Q I u ·er~to1d thut., .tut w.1 IL tho feel r l 

queotion ·0L1~d n .. , ...... ._qtcd ~s a .< • ral it' ;ion? 

M't • .:JF.(;111:;~ : ~f 1ltta· •tono:c .> 0 , I w utd f ,_.:, tho 

fl rs·;; t ' 1e ,'I P ·o 1 J.rui u~ ;r ., \l J ,, i.n t. Cow:· 

l':;,p als. 1.nd t W" rsi d t1 r . r , in i,.1 the Supra~" • , 

of 



Court of: the St!lte. 

Q Did the Supreme Cow:I:. -- did -t'le Court of App;;)ala 

or thf3 Supreme Cour.t deal \1L:.h it I.it o:...t? 

MR. B.:.01'1!1: Yes, Yo:i·.- llOPOr, t-~ey 6i.d. 

'l'he court of 1',:;pe;:lo c:L~d not·°' "'.:.:.ci:illy i.~n.,t of .i.t, 

but it Ho.& reissd; they caic. t~,.ai: ~.-:.~ . a+:. ..,r of t'lie ·~rccc-::.ling~ 

in the trial cow:t we-:-,-, ,:1 tr .:\tt.er of d ·.oc:,:-tio and th: th~~/ 

would not set l:Sid:a? t..1-':I j uclgmant:. I 'hen i 1 .,. to U: Supren:a 

Court o:~ the Sl:i1te of Oh:i.o, ~. t cour; w• :c,i't'lil 

a.ppenl, say:ing t.hore is no con.,t.itt.t: c.-al - no subati:?lt• &l 

co."l:at.itut:i'.ona.1. qu:.i"t:icn ~."l'l;ol.vcd. 

N0·11, w0 hl'.Vei reforr.!!d to cnnaa ncl d:::~:i.sioru: 0£ this 

Court which requir the C.)ur;;, to 'liV. n•>tice .rtd an ?p,:,o:i:~unity 

to be h~lrd. Theso 1r funua~ ntn:.. r itc t:1nt. hav~ b~sn 

doalt with hy th.1.s Cr.i..rt f o'll th vei.:y b i1, ing of th R _;,,;hV.c. 

Tho Fift.1 i\rnend.D:ont, wi~h tho dt1t\ proc,c,si cle· has .:,con in 

the Conntitution "r ·a l:.h • u:ry b' g •,u 'J, llnC' tho fo'J.:ce,•ntt. 

A.ir.endae11t • s dua pr.oc_:;i: cl ·1sf! ir.n' t "lat-,~ ally < ff .;.. er.':. 

\'Ir,, have ci. .ad tl author· ti ir o e l:ricf, and w~ 

f1$:l)J. thats t. 1e c..,u,ct;' dcci.t.:i.on !'look v..'1 r well £a:: then,sel vea, 

a.r:d for the rul fo.,. 11h1 .h W" • r r.ont:, n iir,c,. 

The~~ ~c cne poirc chat.,. n ·1 to m..".k ..... id 

th,1,;. io this: '."h 1-1 iv. ·'1,!)t VO ':i:e Lns1•1it1ner ion 

wai vur ::h, t 'o !).,died ~n ~he cor,t ·cc~. J t'. a ,1aiv'-lr of tho 

right to notic ond e.n oppo..:-tunit;' to ;.,,., t -u.'cl, 1md it' 1 a 
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We ,~.eko 11c, 1,oin t of ~he iac;. l;.il~i;. :i. p .. rr on •11':o ;_z 

servod \•71f;h p:roces'l cau c~rt;)i,1ly wr.iv-:.1 a haf'::1ng: h· <.:.::.n 

wciiv~ any rigi.lt& .;,,l: !1a hem. .:iut a. i;h..,t •(.,in•· ·,1 ,; 'IHEJ 1-1h11t 

the cont;rovorey ia, no l,ncn, .r., t tb~ ..:or-cJt'-.i •'-' - ~-il, b-,, 

a,,d he J;,i1ot-10 wh&t :i~ ',; doing. 

Q ;:oulo -'-'-' :;;al-$ .. ~Y dt:.. ..:-oc:- o :1.r. .,,ur ,,i._· of 

this pru:1;:l.c1.11.,_~ c,.ae if (:;10 crl'~it·nz: t g.i vc-.. n ·, t~<--c .. y a il, 

, :·· "0 t.~e _:c·, • g · \ n 

u:1.der tho cognov.".t;. n- to? 

M .. ~. sn.o,n: J: be.L ,a•r "Lt J Jl.d, Y ... t,r i1unor. Ye;, si;;. 

X t11ink, C!l I read BO.re!) c,f •:.h~ Cou: .... d- 1'3i(HU", t:1 t r>:tual 

notice l'il.J. ;i ,_:,ure t·p to tt-a 00~:-i." l;t O.'al t>rovlcior,. I':: 

n'!Gdn 't tukc e.11:1- part: ic'.ll !" frir1,. /\ J.oi aG ::he il.c., vidu l 

haa ret:"'o"able r, -lee, an,1. n ,..,portl'lit~ t:, c--:, "l in nd pr ant. 

his def<.,nse. ·1,; ;1t 's 1111 th..tt '.:: i: gu~:i:cr·. 0rov'.d-c.. o' ccu:cvc, 

Your lio1,~r, t11·t !:lie. cou.~i:, th ti:.i.a' c;. i; t., llth!l6 c,it rt tn 

the dt: f •nse • Ar. c1 on t 1:. J J. nn <OJ!t.s in Oh•:.,. 

ue-:i 1Jse ;I!.: ,:;ou.1."t~ o 1t th ·, h -,;- , ~,:,.,'11 t.ln 

immeir..::>rial, ,,iv..,n .. fiu-:t C tJ-,. - V'<'"lOl•.. p ,O\,,;,OiDl. ' d -

am inc:t"•1eu .:o t t;lieve t.'l'lt rn n trou)1 ·~ c f' 1 i...i,tc c 1l 

i,1 hc,ru, the cot.rt •~ol.lhl 1c l.ei ;1 '. o to l::t, •• c · 1fe •lion o • 

j 11dgll,cnt. I '" no i. 1 ':ho:, wo1.1ld 

11 c .use I •n1 not un O'l:i.'> l 1 _: QI t ""..h t 
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oi.tuati on, Your Honor. 

\J ~louldn ' t ho end up •lit'~ t~,o la ,ycrn'.' 

MR. IlRC.HN: W-&ll, --

Q Om1 lawyer con.: ~sing jud9r. ':"It, .. r.d t:r.c r,!;h~r 

lawyer put.ti1.c; in the cl.: fi;.: e? 

MR. SPOWll: Well, t1 . J'J."lt.l.co rEhnll, 

Q ll?':I do ~•ou <:."""t roun'.i 'in·c, 

1m. :an:;!v;-1: M-=- • ... ust- £) 1··rJ:1 ll, i "'' rr.y opinion 

n '1 c-,:)U, Cl, 

n'y C s·, o o la ry r. , 

would cextainl.y diGcwn tn"' la 1 c 'd b, th o .. c- ride. 

.~e have set fo ct n t:J t.r f ln t:lli .h ..nt.s h:-s 

happen~d 111 other couxts. t' - -, ol 1: w confe:3 , v ry 

oxt.'dnsive r.e<J=i:ch na~ not. W"'"l<: a x t of c.:. i law 

on tho wubject, bee U!le l wyor <lly very c ·ef.ul not 

to ~ppc.:i.r i 1 a caoc •. huro t~ ,or .i.L s. c Jn _i:::I. of int"'· s ':. 

~ll of ,u:.:: trL'ininq i .;• J;; ,. 'th 11 und l.oy;:l l;c 

one client, 1ook out for h s 1~ ,.. .t .r C: r the G' :r: 

c11ae, :rhich we'v" '-- ;cd i t,C' • El tl" . 1..0 2 .i"lVl' 1 i.d tcd t 

e convi ~t~.on ll&Cl' • cot~- f-,. CJ Li ion \ l o \-1,:...., one of 

seve:::a::. c.ofencl.:mts, lso pl. I • { • l . d Fr- d11n': ir, ·he 

case 1.>el.o;i, wh ti ti ore -~ pore; l i.l' ·x c: •o lfll~t. ' 'hoy 

~-e:i·o on ti e u 

.?.nd the cour. t, 

sic.., 'u th:i: 1 

that th :x:c- mim • > r,, .::c-n · ic f i t 

111.l 1 

t i 

,:.y of conflict, 

.:hG doct .. i "l 
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takins when ha .:pp·?.:.r- in co1.l!:i;.. 

No ·• tha~ l;.!l~~ c, r .' a t:,•pir. J of r,any t':\ct v • 

h.ave ci ~d, ~nd ,·re h va di&curJ 1: ·1 :it o:: ' ngtt , t:he ca e:; whe--=c 

-- for example, :i.n r.h<£J lndi=e. c urt, 1 proca<.:cl.i.t1g was ..,;.:-e,;.gh;: 

against a non.t:esiitent. ,nd appo r PCO.; tr1~ c..1';-r,rod b~, .. i~on~:c:ii<le:nt 

employtilc of the dE>fa,,d nt:, ~·no ~~nt. nn ans1• .. r. l:o counsel for -t-..he: 

plaintiff :I.~ Ind.:.ll'.'111, d th ·y cm:. xc:-! a ronf', ,:iol of jt•'r-n:imt. 

The Ind:i.':ll1 court. '.::.l, .c•1 it 011c, s ~dnc, "pu.b :i.c 

policy p.rohibi t:.'lt t: .1 r; • 

f.rorr. .rep:n1ce.1ting ·,otb 0.1.rle. ir: n Ji cc on. u t.l:,('. c'' • -lant 

i I tllo cz:;.e .:l:nnot br, ,:"'•,·~c e t: d 1-y co · o· fo.: tlui p . r tii;;. 

,~0·1, t!1a·c •.., e:{ ctly · n t. ;, 1p- ns i.r. 1:1::, ca• €' ,:1t-. >JOr. 

'l'ha?ra ~-8 cne n •,i.:e p 1' ni.: I · d l.' ',. to t uc!'l tir,on 

briefly, and th.:.t Ls t.he w i ver. 

The other icle cay~, l!eU, .ie waiv d hi.fl cor, ti·tutional 

rights. It doe n•t · em 'lGi lo to a '/ i:h l; wh-,a you sign a 

contr.:ict you : ..iive ov '1 th r1.,1h. tCI • rfcr usr;c- of .. .ho contract. 

A.'1c: th.:i.;'s 11h0t chis 9 ,. 
In :>t.her Horde, yuu " y \ . g ,t. 1 t n you knc·1 

\That thos t'1'Jht. r • &ut t'-16 b t -
u No on. eu~gcc tr ~..;} t • ' l'V t'l ,;-ight. to 

.i:ecove;c for •>re..ich of 11ar .,nty • A L t t'n , l' El .d i:i t~.it 

he, waiv d l • .1,f :<"•ghi: to pr lo ' ' . e.n ,, C) 1 :IC on 

0 - the not • ' o,e sugg•• ' • C ')\\ d. I .. u JC -- foi .bl~ ch 
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of werrant.y, 

NR. BRO\'IN: Tivit'o correct, 1;;.,. Just.ice Whito. 

'.i'he po:i.nt: ::o::r.cs up ,•.his \·r~y 'nougn, :i.f you pl0~r10, 

sir : When th:.i def,:mdan;: j1;. :n•cd en ,1i•: .ict:a, h ho.a .i •.--il:i.d 

do;sfense fc,r the note. For m:aJrple, tl.a': 1:hel."£1 W'lo n.., 

P3rforrnance l>y the oth,:i:: aid!l, 

<.; I u.1der.~t11nd. 

MR, BROWN: Ji.;.-.d h'? ,chouJ.dr.'t l:- pcr.m:ttt:?d to ·:ecover. 

No·,,, under t.\1~ Ohio -:>:c::-ct · :::e t , • .. 's ;r:1.:::c -~ ,:t:ec!: here, 

they 90 n1 ead end ge~: a ju,:;lgm:..m , trio:; jw:.7m.;.•1t is Guoje-ct. to 

immediai:a oxecutio.n. I;: could remtl i:: :in ty .:,·,q 'l? t.hc- b ,nl, 

nccount. It conatitu~;r, a. ·'en auto~:i,:.~c. l .. y Ill i. Ohio 

Q but you do,1't auc;ge~t thn,. ,10':: prt>cl ;i:ed from 

fiJ.ing hio own cu;.t for breoc:1 of ~. r,: nty, do you? 

MR. >,nor;N: No, sir. NC>, cir. Ohio lttw --

Q Anct he's ie no differ nt rLsition them if there 

had IJean n noguti.ttion of. h·: 110\:c end t- ho lt~t.~ of dt1a c ux-se 

sued hix:,. You c.h,.nJ he wouJ.d hci,.;- a dcfc-, ...... .,,or brcccl'i n::: 

war;,:-l'.nt.y? 

MR, bROWN: Ii .h ti te ,.r.r;3 ..... the ipnds c" 0 1.:lc:ier 

in dus course, I 'in ii>Clin_ci to t:hink cl,, bolder cc:- 1ld :ro over; 

yes, Your honor. 

Q Yes, and -:;.ti n h 'd ,'1.at l' , i:o m.•"l o.· IJ. ach of 

MR. BR(l\ : :e'd hav ... o p QC 



o.E tho -- ag~inst eho pa~·rc Clf Ule n ::·· ~. 

Q Yi:?a, he w011ld • 

MR• lH,Oi'I: l. 'I·ho 01:i~in:il h:>lc:i ~, fvr b:ro.:.cb C)f 

vmr.r an ty • 

Hewe%.):.. in this ca.-;<>, tour Hc,nc ", ,•a ;l :m • t hav: 

that sil;uation nl:: tl.1. 

Q wo .... l, this z•ot.e r=wr 1 :.1 regc. .iat~d n J tl1an 

g;.ven bnck to J;ha ·iial~Glr ,,ih,:i .J.n:r~ wa '·h t"of•11~.t? 

?-1:R. ato:·m: Not tco m:1 kn lea c, ·,.,.;a Ilonor, no, u.i:.:. 

At rm:;{ :: tc, t:ho no ·.;h ' 'lC S.o• ;.l th"\ no 

case. 

11.~. sncm. : M, I d?: 1 • l:.e i 'IJ , Yr,t.;;- H r,-,,:-, .J, t. 

it .:iver wee in any other h ndo. 

Q ~o" SU!/ -- you ju.0 t B y t s u.1ccns~j tutional 

to ·,1ai.ve iii nJ:arcc ::.h r.i!·•·' t.o pres~mt < cl:if'e,•s~ in an 

action ?n tho r.ol::<>? 

Z.lR. £ll..0'1N. Yr.s, io•x.: Ho .. r. 

In oth"r. , da 

case in ~,hich t.,.t ey i: .q ,,.:,:eel i•at .:my in rnr. nee comp;my coming 

into the s~r,t:e hae .. o ur,;i• the 1;:c-::t to .r7'cv"a lY c-•· f-0~1 

State c~\lrt t.o ioe.i.ca' c-om:t. '" 1 c ,,, l'.'t p::. ~cc1 rm <'.ilat. tnd 

o.:id, We ,vill not ntarll f.c:c we· ve f f'uJ'.'.k•, 1'. l r , 'lltJ. 

And th:::r.t'-: tll positlc,r .. 

Now, 1ft r \I (. El i •' I, 
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of Ohio wnendeli .:.t:; .;tatu ;e, and w0 sot thol • fo :t:h en pa~ 3 23 

of tha brief. :tt or.ys th~ not:::. must: c ). ai;i thir, l aPgt•cq"': 

0 1-larni:ig · By oignina '1:r,f.n -~-p~~ you gi.'I"' U:l ycin: 

right to notico and cov.xt t·cia\. I€ yoJ co not;, y on t5.mc a 

cou.rt judgment rnily bfl tnk".!n li.q ini:;t .:0•1 w.;. i:.ho•J': your p:=io:.: 

kno•.1ledge and the pc:ier11 of zi ,;om:t: c11n b usc1 to collect fr.o;,.1 

you o:r your employ"r reg r!ll .s: ,.f. -ay cltit.'• yot: ml'.!y htlve 

ageinat the creditor, whoth.:11. fo:: >:e<; ·,; 1~c' c;onC:-:;, ;:, u:~ty .:,eds, 

failure on his pu.:t. to c0?:1;:ly •:it.:1 th~ g e ·mt, or tt'1Y -~ho;: 

cauee. 11 

Now, thin ··-

Q De- you ti-ink .!. • 101,:i •' 1J t· co ti'... f•ir-n 1 J f 

tne note Gaid th.it ne wr •. v ; i - ··· ~h .. - r. • ( ~r- l(j • in 

an oction on tho r,o'~c but: r.o · h.i :l t;: t to filo en ir d p·.r.:Jant 

o, 'l u•· l enor. ! bolin .o 

,nyi:hinq thct t.rir,., I i. , of no ·:!.c, 

of thi& C3S-, 

l'd like ~ore c.c.e l"'(' ... vf n.y timv .. 

pe r';i.cu. r c ~e l:l" ''Ir.a o.me int r-

!>der l d Et :l. t ~o r~ i 1 th s ut:h.:.:rn 

c:1.st.r.ic • of N-,-. '(o ·. , did " 

tllyth:.'..ng tc, '-lO w•. t.h .l. ? 

r nt.' .. c, 

MR. BRO N: ll 't b 1..;_ • , Yo r lonor. 
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wi attempt te> ..:tay ·~ie p ·oc.:cJ.ing~ in 01,ic 'L c u:ct: r .fu,;; d 

t;o int,n:fe:.:::o wi'th i:ho i;: :,,,: e~ar.1::: ·· n Oi, 0. 1\nd \:ht.t.' s • 1 ·::-,at. 

happened. 

Q Did .:h:3 cc·.1r::. c:m.3idG:c cl1 -- ,:ho :.'.'odo· al court. 

conaiciei: ~e rntir.it> oi yo,u: clai11i oi ~roach o·; ·i::t .. i:.tnt.y7 

Jl::~. n=:OHN, ·c uould f'tJ.:f r,o. •n1 :c::: ua~ no h'?&r.'.ng 

on tho J>lllriu:, t'J,CJ:o '.>.'."'·:a no ,i3 ,.nact .•J .• the:.:e w.is no t~st.i'.71:::.ny 

taken, 

The cc".lrt oimp).y ~or.linc.d ~o atiy tt.e 0!11-:., r,-·occeding~ 

and very properly eo, I 'rn sur.c;,. 1'. 1 no a 1:~r.:;y to .h t. 

litigation in court. 

Ma. o:IZF Jt,..,'.t£Clt 9t1.C.ER: '. 'l 1 • yo•·, ;. r. r.own, 

Hr. :-in:vey, 

ORAL 1\.RGU! NT O. G $-,ORY 1. • Rv Y 1 ~Q, , 

0 0: i;JEHALF OF TrJ p~s.,o· :OnH 

.:R. liARvEi:: l-!:r. Chi :: ,J· .:it. - , nd I y i '.; pleas, th-., 

Court: 

The fac·~::: .ir. ·:ti •. 3~1)rd ;in '·.1..3 .::ac..e eo.iclun'v ly 

:,:efute O.lch of tho r-01 s•··tit..:.01 1 cQnte:,tio,c which h ve jtmt 

been advanced. nr that l rofe-:- to 'Jot:r, t o tncw? o.c ::, vhat 

happened bc.t1e~n l?rick 'Id o 1 "'J'lr pcr1 of f.av xal 

yeara p-:-ior to O,rcrr.~,ci.'o c... £cu1 t on 

note, anti tho f.1. ct.- .:• to . ll,'. ·. 

tno dis rict co~,:i; ii 

courts ::.n Ohio. 

,·1 Yo 

cco d i Ltal.1.i;.-mt. 

u· 1t-l:1: o•- ·n:c.e, first :i.n 

t C • 



to what actually h--;.,pa"led !.n tr c ;: a•rn· die:tr.i t coux~ in 

NG',i Xork. 

'l'he opinion of Judgo Manr fis1J.tl is S:{.t forl:.h n full 

r.ead:i.ng. 

no wif'.nesaez. 

At page 91 through 81 in tho "$C~r.Y, c~n~l - ~. 

into p:-:-ecedin~ thn o~i _. c~i, .:.n ·(;h·) "f. ·, t • ,;f i~ew s: J"7lt 

COUllSel who hendle.:! t;h3 r.' tt"lr W!.l rh Ir- .. 1:,1.': ~.- 'l, ir, J'\.Jga 

Monsfiaild 's opinio1, tha.; the-: w 

position. 

Q Ho:1 ao~s ,:ho 1£; tli::.:onl 

.,., , .... \. HAitlir;; • Ni>:cn i;. .n ovez-"lyc.z: ... .-:f~.liete, Your 

llonor., wb5.ch we;., tl1 c.ona+-~•i-.t JP. cc!!'p-,n~• for whom 1:·--:-iclt 

pe:cf.orrr.c1c the sUPcor .;r ·t. So Ni ·ton 1 ovcr.rw r, for there 

pu-:-poae,;, 

Q Right, 

MR. hARV, No-/ r ( th' .1' I n VJ • •,z<JC-

ch;;:onolos ;_cally --
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q i:n ':".l1D.t action cti ll ,ocnd'.ng ~h t c.1'lpcr ,1tly 

i!. au ac·.:ion fol-" cinraagon, I qn(;hcr, -~. s d o.: t :.:- "'Ch of t n 

cont.ract; isn't L~.? 

rm. B.!<.RV:'Y: Yoe, i <: :U;, 'Lour llcaor. 

Q 

was the motion .l'o:c injun-=tive ·cel;.e··, would·1•,: 1..t. hci ·s tho 

action E.till p(;lndi.ny? 

!.-IR. HJ'..RV..;Y. V/(1:).1, :Io,U' Ho.::i-.:c, I •/01.lld llr.vc to go 

outside the :cecoi:d tr, ar,nwQr that.. I' 11 Co "0 ,:ml:.,· if c.he 

Court req1..ente nm to. 

Q l''el 'I., ic i·:.: pcndinr ,1:, ·? 

HR. UARV';Y: r:c, tha~ -ctl~n G 1ut, h\_;~ th :r is 

another actica pen ling. 

i.1 Well, r.hi:1 uo., clis1ri-, .,,. by g '<.. m-.:'lt, o::- ,thnt:? 

:-m. HARV.SY· :.. bo:Lie, it ,,a J d' G .il."3f.<'I t.,· ,.cr,:ccresnt 

u::i moot. 

Or d::,,;,mi m d by Over, v,,r, 

volt:nta:-=ily, ·c 11, .i, formed bx c,· associ.:it-..e. 

t,o-.-i, • t;11in!, \1':l nnv1 to stai::.: chr:,nol-,-;;:i colly from 

the l.>oginrin;; to -.Jt. lJ.d.~h br'.cil:,· j .i::t :;. occu:·r~o prio~ 

to tr1$ liti;1ti.on. "t io ,ery .i.r.,-o-:r~ r, ... o t.:· ·• c," i :)otn 

on 1:.ho conseitutio1ti1 isou.,s :ind .t .:: ui:: h t n ppi.in d b t•,ce'l 

?rick and Ovr,::rn~ er \I a t;ht b ·' r, fo. t..t o C'liio court.' ri docio;con 

tt1at Ov,~rmye:r. had no v ;.1..:: c .. to th l J •. ; l\:houd1 i.; 

m.i.ght woll hov0 a c-uun<-; i..;lafr ~o,.. hr , o ax-rl.'nty o ).)a 



aasert~d eepar.at.ly ng in ·t P.ri~;. 

wider const-:ruction in Toloeo. 

'.l'llo :i:-Dco.cd h..ifo. e yo 1, p,:f.n'(;cd in l: 1e Appendix, 

progroez gayw.a1ri;s 1·1hich wero ;: .quireJ uncc:r tha·· const:··u-ticn 

1. , rou;; d 11'1 id 

for payment, 11hich nta ua in pr-1.ntod n th- App~n.:iii., Frie;; 

accordingly stopped or.k ond, n 1 t·, ~ight . .1..-idsi:: Ch. o a\ , 

rr3corded mec-.hrui.:lc'o l.i.en6 gai. t th p~ orty i.n tl1 total 

amount of $194, 000-.'.J.!1d-nom ~odd. 

Thooe liens ,:av ,;e r ' e___,n c,1 1 !n,,c-1 at. 1 y ~t ,qe 

in this proceoding. 

Throe m > •t:,., :.. t- r, k • <,k, t.'1 

ar,ro d to an Ove1."lll:1:c:i .. p.:o (j' · 1 o • •: 

,pon ~~-r: I 01.a, 

• J t.r of pnyment. 

., l r,c .;h,~n duo nd 

-wing in ca.:;'1 ina :i- in 1~ , o.nti,l in. tellmcnts 

.-,ith into.I:' st ;3t a .. x and u haJ . ..'.' p rc-e.i ... 

:re:. ef.fe•:t o" ', t ,,a t ac ii .... ,d o. b .:.ng i;" d in 

fuJ.l in O::t.cbor l9u6, ., , c1ui1:c-~ by h c,rlg il,nl co, t ·act, 

~rick ag .:eoc. to r C iv .. .,.,o £1.n l r ' I t i 1 .... i:,r, r~ of '968. . 
And ow ro1er ccorc.ing y X d t .. t ,~...,,· r ::ii:t , '- .. .. 
wh.i..ch is ill tho r., co d pz:g 51, 11.1j <.'!, C? lt ·'n no con '3 .sion 
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of judgr.1onl. clnuat•, .--.,:;d which, in lan,J'U' -.;- ,h' l apr,• a,:n i,1 

tho .uid,U1<> of Appcnc.' x • age 52, ;,XI,,:r • - J.r r·i:uic ws Fr~c1 '~ 

mechanic!' s li.Gns a;ain:-t: 4-_r.3 prop~;:t1, ·~-•cl; ~o i nq t.o fc-.rcg<1 

tl1eir enfcrcM.:..nt e:o lcng m: +'1..irc iu n:> ,efat•J.t. 

3:mlllGdiot.~ly aft.or dcl:I.. w:-ry bJl 0\ .::1-ilTE"'C ':o !'r.i.c!~ cf 

this fi:>:si: ins!:.alJ.:11er:t no c, :?rte•;, co ,fl8( d 'i:h worl,, ploceu 

the system :iu l)p€lr.ntio.;:, ccndu-::{:cd u 'l.on.::r:'.Jtra.ticn o:;; ,;he 

syatem, and formally requostotl cf Ovor.myc,. tlu.t i:. l!lccop'i.: the 

syotern, 

Overm)'<l': <lid llCCC,>t th.:: yLt J, O!ld t-.h flC<:' ,tnr.-() 

docUJngnts a.:c a:uo prir.t..io ::.n ,:h:, 1: .:.:.·. c1 , t E •-':? . s;;. 

Now, •mcl,,: i.hc ct.tl>c:i:1.:r.:.c!:, o,-,c. ti' sv.b,.o .. ex ct. ic 

in thti :r~cord, although not p.cl.n:. c. in h ,pr,.:i a, x, but. ,r,.c.,r 
.. i ficd u.;_ t:i1 -::ho 

syswm, Ove:::my~i: :1c1:. :t:ag\ii:i:, r. to q'. VJ; t·ri ~.-.;tlr. r, tic-~ of cllo 

alleged doficien..::ic!l, c:nd :,:i:ic·. 11<:'.J rc.'-iUi,..li!cl, •·:d -~ thl"' ub-

ccnti·acl:, l:.o cc::-:eci• t-n'Jc':l do~i.c'!.0r c · ,i tc Ov ··my :: ' sa ·:·.s-

fect:1.o..'l. 

l ·;;hi'lk t;li •.ti ii:; V'-'r.y ~1_por.t.!l.! .. , l391';!!U'3S 1:h!'i' c.>r:.9in11l 

conaau::.io:., ~ubcon··:. ct re :-i.r,cti to Ov r .. yer's en9!.ne .r l:.bo 

finc1l ®tortnina.tion o::: ·.-.h tho.:- tt,' wo .k d 1no w G in a.;-:os:cance 

with the s1,e.::1.::icct.ion:;. 

on t:i'.a otlvl?r hn,1c1, ho. ·ov>lr, the c,ff c-t o:: Ov •r'l1yer' s 

written acc·pt,.ncc, ~1b.lch yo..: • c in t 11 ;x.cn1:u at pagu 54, 

Wll/J to wai illl al'· • l 111' o .c .pt th.> { .,, , · C',l r,1ight- ho rr. cte vnde1: 



the continuing wau:anty pro•,i.c '.Jn"' ci. --~c- cot' ,:. ct, · 1i.cl1 o;..c 

also in the App::mdix; d'ld G7uX ye:c'c, }.'1•ro to :o:p cify in 

writing any deficl.e.ic:i.or., of c:.i.;rse, "ct,J ,t '1.: v,, ;ho :..,a:-.w c,ffoct 

under the co:ntr:ict. B:.it 0ve:i: ~,,t,r clic:' ~-.·:r, ],ly ccr:._?)t tiK ,;c~k. 

l•low, the noxt clevoJ.op;;r.-- ,1·.;. i..1 th :cola~i o:,o · ,cb1cen 

tl1e two sides 

Q i4r. I orvay, r.111.; I act. yo'-' •• 

MR. H..iYRVE)'.: Ye-, Nr. J~tice n .enn :1. 

Q -- one thing, I und-r~tlol y~u to 

part of thl?l agr0er.''3:1t for he s"'c 'ncl 1 "1 ,ii::.· , -rf ck 

tilGl mocl1;;nic 'a lit'n~. 

MR. EAR'iEY: I 11,1 ~hc,ut to (2 .; 'I.:) th,.:·.• 

Q Pight. 

l4R. tiA~'lEY; '1a •. ·,;i :1ot tc: t.'n 

Q .. c, q ; t.:,, wh n :·01.. do 

get to it, :i.f yoi:. den' t rni.'lc° 

MR. HAP.VI;'( : 

Q 

Md th~ GOgnovit? 

MR. HARVEY: ~es. mh~t•o tH vt'.y h10 tt !J nt 1·:hich 

I am. 

ov-~r.myo,: c.of.1-c. 1:::; ha, J \:b/3 li ,na role£>eco:, t.lr l: is 

rrad~ pl:i.in in the ~c:cora t E-'- 1ra · "').i.T t,r • i1lly they so 

desi rea iu not c.leer, bit it wl:'s ripoa,: ,• · ll l TJ urqent 1e :l.n.. 

I cen infor some r c;,rJ for it. 
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correepon~cnce b:it1mc.n gcr.-,ral counsel for iv·•,- vcr. am:i coun&,l1 

en .both sidee, 

The ::e3zrnlt of' thO:Jt. r:-:igcti.ntion;;; • 1c. 

of the second in:::ti\J.lmont now. 11hic 1 f' .;i l;.h·- e thing~ vc :;• 

p,-iyment for. 21 rron'.:.hJ, so inot d of g t',;ing the r-,oney iu i:ull 

in Octobo;i; 1966, which I'!..; th.:m baen cx··o.~.1::id to l"eb;::un::y '68, 

point. 

Thir.d, Friel: ag 

and Fri.ck l,Ctuall.y did ':'Cl C3c.>, the t.'1:c O mG..:.ia:-iic'.:: ll,;;ms. 

I th:.nlt th t 1e i;e~ .. of t:;!'ia r o ·a J in tructi·.ro i.n 

a o ·- t n ·• 6 "Od ., ,,., .... .I. :,p U...l.<U ; s.; -:: - W.&. W, iou 1·i' l ece 

!:ollcw 

i1t1mediat.cl:r u:;io:1 t:h . .• • '1.nd th .1:e ia .;; :.. c . .-d t.'lc u":fidav.i.t 

of the Frie~ po:.:-~•11 ..-c 1p •, ibl. "\:c,r. he .,.,rk .,o th oflect: t;hat 

middle o:£ r,age .32, ll,. Ju tic-. ! . nn n. 

Jn other. w :r.d , th.lt P. ie:. i-: ... e: vd. ling to c:-... .erd the 

tinlil o:i: p~'OOnt o l ng ac ::.'l: Cl)t:ld • t. .n .::c n:i ty. .'\Ila. ';he 

d w • c i. t , •r t,1._: ch mic • l · er.o, 

,1hich it t'1ougl ~, :: • .. 
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was tho e.ddi~ional ec::urit.•·• 

JU3tics Brennan, alco. :~ ref::ir to i~.:'c!, 'a let:::,.:: of 0""':>!:>a:r. 

.1.0, rop:i:cdu-:ed in t±.o r co a at pt•CT •( . , ,. e •::c,d m.ttr.borcd 

part:tgruph oi tz11<t. lottor s1:;.y•: in ;:.cu of c :u • • ca,h u, 

just giviny you tJv21 hig!l t-Oints .. _ pr.cvld :l tho bolanc can bo 

cvidoncoJd by :.nte::eo;t••b"'··r:'n~ ud<Jlli ut not o. 

M~. HARVEY: i!all, t;J-.- o~c:01,,. i11stallr. nt not!l W'1B an 

int.ero:.t-bflaring judg ~nt. noto, n 1:c- contcin.:..r.. u c:;nfcssion 

of j udgmeni: cl;:.use an~ bcllri'.'l<' l.n · ;r;,· 

Th:, f:~:: t. .t,stc]lrn ~t nc ~, hc,;•ov, • 1< 

noto, 1.111d Frick did ni,t . qu:.:,.e 

liEllls co.r,t:!.nued o~ he rc,-::ord .:my n • i.o 1 of jt;dci; ..,! t cliluS •• 

Q Thi.a ,._1.n~ . .u-r "",g r, n'· 1a " i .c- :t d, I g~&l'l, 

in the o~:c:han9c of co::r 1,0 1c· nc 

Ia it? 

mt. Hl\RVE;{ i Y r., i.; io. 

Q Bnt; n F d.ck .:i:nd Ova :tcye>:. 

to.: 

clerical err~ t - e· ra, h 11~· r ~• p o 59 h~s .b 

t t A•' .... ft , ~nt ...... n ,., .r. gr p :r _,... f r ev.,li.citJ.y !-J a ~unca .... , ..,. . ., --~~ ~.,_., .- " -
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release of the moc-.:1;:.nic 's lien& ~ci r · u , t,:, :h ':'rick T. :~ 

arrangouemts w1.th H:." loccl coun 1 n 'c..lo-io, to be able to 

hav,a those :r.:,lenaed promptly. JI. ,. ,. 

in the lot~,: on p ,g GO --

Q Yes, .t .10W.ccd tlll\t. 

MR. 10.RVtY: I t.i-.;;.nk th,:;r_ 1 no cc-uh. o 1 ·,o ,r.ti~~ 

record, und of c:->u:cso .i'I:. 1· n I:!".• 

Q \loll, [ 9"f-bor!! 1 wha }''.l\.l' ;:c cnying, l~ 1ly, ~a 

that this i~ a whcle jud•.:t•-z:11'c pr.occduro .:11 • is e'.tq:>Jy ;;:~rt <',f 

a cons.!.cleration that 1•1 n ... .in~ ti n~.q::. · ae d •·• ttlcr: nt b s.:ing 

on the defaul under tilo fi-:s>: "IOto .n" ti.,, ~i;.';, 1t:.l tt tion cf 

the second r>':)u:t? 

MR. li.l\.RV:.lY: 'l' 1 ~. '9 c rr ,:; ,, ncl of course. t-.n" fir.at 

note wcu; to cu.:cC> th~ do:: ulto •mcl r: I: ,. oriqinai. ccn ··.1:act. 

Q JU ~1" ,t- n t 

liou oi o:-: w v ow-,ly t.~' bocn 

sccw:-ed by tro<"',h nic' li r 

r ell ;,i ' 

llll plain uc. con h , t.;1.. ti1 1· 'n wh 'c act• 

in·,y'1. I'~ 

l · .a~p ncd, cJ r 
thin~, E;k,. pping 11r n DY r <• !. , ·h. t ttut creates 

,t'1nt ie e ve~ uu iqi. 1 ..• 1. t• on; ;,1:. .. c~ ~t has pe·r don it 

oofore 5. 1 tt e Shep x • 

It c. t. 

,; ro of r. .:oi: ·, 1·1, y w 

ati ·ory o y. 

• in '.)',j t •• , wti ·h •. cite. 

e· t 'Jpn 1 · . .1··:c. c.n. 't'h rnocl~ :lie' lions 

og u. d · .r ?, ;· -.'t 'ltii: ly 

=- 1· u l · .h .~• bo .roAen!Jcd. 
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Frick lu'ld no interoo t in obtclin~n!J Ovc:rr.1Jlt' r • n cr,n'lont co th:l.::: 

judqrnerit noto. Fri_clt would hnv co-·; " its ~·.,on"y earlier •md:;~ 

the mech~nic's l:~Cll.!l 'ld {.:Ql;o, ill con'.l at.;.(;'l f.c:c th~t., t! ·~ 

confess;i.cn of j udq:r.en·:.. cJ t.• o. no ·• • ;:-·•::: 1.0 • J.•1 •,1 ~·llnt: t.t, 1 

were doing • 

.And aince i-::. involv, 

constitutional :i:.i.ght ct ull, t·· i~ :r ,: ly a ore ·>:.oc01ic ;:ig;,;; 

for the protection oi: p:ro:.> .,.:;y ;:ighta1 er-1 not J.nciividu.al 

:freedom, That io an esto;_,pcl '-litoot.:i.01, irr-,: t.h.i. Court i:hould 

nave:-:- :re.ch ths qu_oticr. of ccnot:i.' i tio e 1 lt·t. 

'l think that'o n dl):::i ive "• ., nt ::fin f ct you 

ever get to th~t ste~a. 

Noi1, if I ma~ tal.e \.1> the co t·t.utiona' 3.ssus of 

voluntaxinusc. fi:rct, t er •~o it- "o~ lo•g ;;: ·c;ilt • hnt I've j unt 

oaid. ~.llfl~e is tha ost:p· .. ,u-gut"nt., i ;.t a:so ~.he ~ec;t: 

that th!c is plainly not con r~c~ oF a· ~io in t!-o 
? 

Hemm.l:.!m;,.P.!!, or tl·e ~~~-l£!l! ·!:1.:... <' e f • th D's :.rict of 

Colt..nbia Cir.cuit. 

t ' l9COn no'·,;, l'" 1.,:; 

oign cor.::o·eion oi ~td rr~ cl UL ,\ 1 > ti- · 13 is not a c !IC 

i.n ~,n:!.cb t:! r~ hi.. n , oi p ,;i t.J f bl' :g · n' ,1g pc .. r on th.s 

i:.WO aic.e , , or in l'd ch pt)..: .. pi:r;i con ~1i,;. oen .e --

~i .n h b oduc d ;i.nto signing 
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Q Ar.c I gni:11or t.n;i.a Wll!l not. ju: t .i t<!n-'l,;:.:e,. fc:rm, 

it waa a tralor-m11dc ag:.:a m nt, warn 't: it? 

Q '..':yped OU! •• 

HR. liARVF.:C : m~ . ...... & ! CM 

f g ;. 

confoas!cn cli::llSO ; s i:i.':>:>•Jt ;;}!,) r, oat -. vo1.· nc t the j uc!qi., nt. 

'1obtor thnt ! hove over c. en. 11.nd r i::;a ~,-n ·y' •rcic l wyor.. 

on page 7 in th3 ii.~t, 1·':; ..... o:-:d 1.th t 1c ty,).'.-al P n r.yl"·a:mi~ 

no-.;ee wh~.ch will bo before ye.· ir, .:1, h t ·, co·,;, r, r..::ern -l<o 

with the typ!ool Dul 11 ra 'lo'· , tthich p "u ,'.:,. p ,.. lJSJ 

in t..'le Omnond.\iGci it.n, t'1 t'o .. n 327 r. St1Ji?• .'\.1d you uii.t 

sot) thct t..hio . o a very -~ll' ,1 f "f •Jo :,:r to c.>n s& 

l '101.'J.d _ius .. 

volW'ltaxinocn, e:. d that 

benefi.t. of ov_., ,ny r., inao'. 

t • ot 

. •.i : , '.l:h trar ; ctio11 .-,1.i.ch 

tJ-0 

nothir,g 0£ tm~• o •br !:Meo, -:.d I othi g of a iy v _1.1$ t.1 ,. rr ck 

obtaimic. fxom ~--hat t.,.n'lu ct•.on. /Ind - · h.~ · "1 t c i i n'Ju.chas 
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it again, psrhc:ps, from ;;;hosa :r. tail c~· ,. .... in in· .• '1 .' !: m:· g'1'L 

ba arguod I 'r.i Gtu:o it. · •~ll b"> 11:.:-g '."'<l -- 1.:h, t tno conuumer 

g.ats nothing £or. 1,.ignir.g ,'2 co 1i: s:·:::,,'l JUdgT". ; cli-.usa. 

'.t'hat • s not 'l:he ci:.,;o hera. l·.-·.•o C••~r ' c .. ,. . n--" a .. · .. 11;· y.-,, - f,I "' ·.1.:: 

t!lllgibla benefit, i::ho r..,·.ei-so o.Z tl."l • i .... 

Q Dooo -i-.:,ia ,: co:r. :.ofl ct t'"Y c' · 11.. ~: a •. y 

ttme to the valid.tty of tli li --·is .-ha· ... c 

quiN to the contra:..-y, ,!>: .. Chi 

:r.ec:ogni .::ion in tt•a f:i: &t; ir. 

J · .i<"' l. '.\t • . +- un iwplici t 

.. fo::th 

4t pag(:;l 52, ar. j 1pl lei t ogn · o , t • .ho :t • !l'J t~ ;,;e 

valid, end t-'lot Ovox,r.yc r °'u 

of tho lions. 

·d Ii'd 

I thtnk r "y co~ n~ there, of corr~~, the~ tl• 

Dlf)chantc's lien is 11" ·-:y, 'J"''i 01v :ca~ r,?r in the l.:iw; h. 

is ar: oqu:Lt&P 1..-, :_:iroc ~cdiug t. :r. i o r .. _bt o ~Ul:V tri J.: 

.. 
can be eo:.cl off l>y th tl1 r... , r: , r • fc. d ~en· ·s 

which the c:,ilZ't rocc, r,i:r. ~o -

Q Ur,, l Ohio {.: ':\ f .... t. 11 n >.· givo 

netic:u to tlle debt-,. t. th t.' l f1lC-ll U: li ri? 

,,;R. HAR\T,' ; cs. And ~·1.:,l; :~ clc • 

'llh re i l l,l prc\isio, ' . 1h'ch d'll)·or J 

civu r.ot ce to tl, lie •'o.• er to ;J:o ... to nforc r nt, 0 

tlui.t ti~ qusntioa of ,ihe .ll r th-a 11 n 1 , .. l .d must; bfl pre notly 
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resolved. it 

desired, bllt :'.t OO'JQr d:~d to. 

Q So ·.::hat 

tho meet an:l.o'a lien? 

MR. IiAR'lmY: Oh, ycc, absvl11 ly. 

Q .!'nd ;;.n i;;1l'.t ,,ro.;:.: -.-1,_,.., b;, a.:h or: P.i:cx-.:,,ni.:.r could 

MR. l.J'.RVEY: ;: ,. coulu ha~, 

a jt!d\].i-.i:,nt agsinat. the ri~- nti~' to t'1 .. x .. -1:.. 

Q !md ir.1 thi'l tz ,·1 c.;tl?:-i, plc:ir. ~.!.f.i: re..:n 'l · h'l.s 

'I,. - b ' - ty r,.g 1 .. s .or :::& en or :,._rr n , r ck 1;.'Je :10 e not 

be:l.ng wni ~d? 

UR. l:lARVr.i: t.;~ll, in >:-'iin t.,:an • ct.I.on, of c:uu.ri:.e, 

bea:r in IIlir;d til~ s t::-a.;., "'t:ion ·-• o n~cr-->t. · ell t • , lc.Cl'th · . ftcr 

overmyo: had c""ccut •:i t.:,e nc.:i·,diticn 

UCO .. 0 .• 

Cl Hal'·, l...it' a +hn'. ' t'l, c' o·F con:::c:..ir ing 

judg :,,mt. dll! -- r.'r:i.ck :1a,, ju.'1; 'll(..c" on tit. . ot • 

!tit. ;~1nvtY': Y .s. 

Q c I r·y ·, i.f ;J :, could ,1a·.rc . o nd 

h1n:, end over• ~·o~ canv in nc. reaent~d <- efon:Jc oi b:::aach of 
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Q 'l'hc.t: would hav1 ho.tl i:o r.ave b"'."'lll clc~lt. · ith, 

wouldn't it? 

with und~r t-.he 

conatitution..11 grollnd for. c ... y:.ng ·':ha:: in "'120 r::o.1fcsz: c-n of 

ho:iring? 

Ch, 11c1.:.., no,;:-,-. oa 'C"n 11 · · c in 

the ocnfe.:sion o::: j 1:d3 -,nn.::, 

Q so y.:;u 

1-i,~. HARVEY: I tn:;_ni; i~'c c.l. ·;~:r notic;;i --

Q -- rcot ;;trictli on +-10 llQVD.nce 1;.:iivei:-:-. 

No, I Wall: to ~1Zi;. to th~ hc:ex.i.ng 

question. I'm d'9al<nt; ju·+;. with 1ot'.co. No , "lr:o, tl:'o 

record in c<l.So <at1t 1:> • ·• ehco th1:1t il;sc 1c of notice,ir. 

the senao of a not.ic'!I l ':.·n going ;o pr,, ... d ,n the r,ot:' , notice 

1·1as of no ,:.,;itriment -- 1l!c. of ;10·· cT ,m of ,o c'o\;r' r ; t.o 

OvBr.mye.r. 'l'h<! .ti:rot not ic • 1, 11!.ch Fr.' cl,, n:r -:li n ~, .,.ecoi ved 

that o·,ormyc:,: intencec. to d f ml.. on t.h: 110""'·, 1·Tll t:'1e t. .v.:ce 
, 

upon it of. im !;_~ f_~ :rc·.::tl:'"'i:r:ing c,:,:de,c cibt in. d in tl10 

soi1tllorn Diot:d.ct o,; llt>, Y ,rk .. roi.1 ..7\dgo l'ruJ el,· x~, 1trni:ainr 

t.hei:r ent:~y .,: ju:gmsn · en the not,:,. 

i,t c id "r .ck l,-r, ,~1 b t it 1,asl!' t 

going to bo p111.d th t :nor.el J.y inot ~.Jrn nt. 
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<, But it 'mew th ::-i i:h ,t c~ 1!.i. ci br.oncn of 

warrant.~ t:J.:cG br..'.n;; pr r.:en{:(ld? 

tm. liz..RV.:::Yz ,·ell, it knc.1 .ia.t thor:) ·..t..i.r; gcirig tot:> 

a claim ruiood Mi a def-:mS•l i.:o the n:,t , n1 1:.ha e,:act claim 

wh.i.cll is ri'!iaed is sot icrth in th racorc.; yoa, i.t. t.hrm '<now 

at thc.t point. 

But lot's p:i:-=:,:o -:: • • r l:;hi11 :rotr q1 .!illc..on is u.,•:ar"d 

by wh11:: hl;pp.tnod in ::..'lo O:i.io C.:OW:°(:S '• ';h ~11~ '':. t:.:> tl, • 

de[en~ew, whicl1 r th·~:ok i" your qwi ,.; l'. l)j_ct Ovci...., r act:." lly 

have a cl1p_nr.e to n:.mert i .. .J.l d ·1:::" ~c -? .I ic 1 I ,;nin i n ~-

your !!OOSt:!.on t:cke.?~ u.'l. 

And the ·°'0 ord on ;;:.~ t: poin{: V3r\ clc..ir. If y C'.'tl 

look a:: th~ ~o :t. of .;ha not , ',he r.o'"..e .,. c r, l}• t• 10 thing 

it wclves not:.- co, ,:mc.i it waiv ,; n pr ~u , '> t ~o .. ring. It 

certain~.y ciooa not pi.rport to •i1iv 11 pvui:j c.~ u'! , . a .itg. 

Some of i;hf: uoter; in :1 w.~~-l be r.i-,f"'.!: •o l.!lte,: t;oday d~ 

purport. to do thi.:"i:, 

and varion1 >t-'l x h ~:rigll. 

Q Oi; 1.in~ ca~ o o: ;,,:;;;ic, "or v_·.., ..:h of w£.:-::: . ty? 

MR. lll\.'<V' ... Y: Rigtt. O:.: t:'iir Cl! l i ~e th j;; ther a:.:o 

~uch r,otes. .c hav~ . e,:in tt vln. 

Thia 1,ote , o ;•o o c-!: tho 

Q l·,hE! ::c, in ' ,::, _· p i di .. •, ti~ no c Md c.o on? 

~R. EJIR\',,Y: ~t S nt. PIJt u 7. 

Q '!"h lt you. 
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MR. 111\P.v:!:Y: No.,, thiu ,10~~ -- Ci.,ld l. t 1 !l p~gEI 7 :i.a 

-;he only page whic:h is ro,.sv!"J.1,;,;.. It i.o sho.':!'t; it i- oiri1plc. 

It waives a prejt:d9".enl: hc;t1r:.ng, J;,11.:: it d-:-E;~ not u.-~i" l o 

poatjudg,r.-e11t hee;r.i;:ig. J,nd th:i.a ia ",1'lt :lo u.:;=t. import, nt. T'.r.s 

note doos no-:: i1;;i ve ruw tl-fe,1'.JElJ wha..:.cO!lv-.;r. 

And ,·1hat nc-tua~.:1.y ha1•rene 1 : . .: t:.l.nt overr.,ycr p.:. ni;ocl 

its de fo.,soa to t.11i1 Ohio co..n:tt. wh~n i·J: i ;;;.i l i;hst t o:..--e wos 

only oral argument, ':ll:::i rec.o:-:d :'...,i not .o .i .. g ccr;c~c·--.1y '>tn~d to 

this Court. I •u:go you. to hnv ,.:..110 O'"iq\ -.~. roi:.c:i:d, t1li ·chick, 

brought. bafo.;:-e yo~t, ~o sec he·; r.:~:iy p , r ,-1.::rc f · lua h 1 

much f.:ictunl i;-.2tox-ial was p:r.-0.ront<>d to .. .he c-.>uz-; by \,.iy of 

affidavit, how n:uc'ri info:rmO. t ot. .. m;,:iy uac ::lo:t.i·1;i:rod by !Ir. 

Garrigm1, ..-.-.::t-,rTioy for 0v3rm~·~r. \;l.,; c.:.: · i11 ·•-

Q );:3 i;hia all on '··1 motion to set m:icl .? 

l1R, lfi1RVE'.'• Th.1.'3 ;i.e sll on ;h ; ot;i·•n to v.:.cnte. 

honringo are ina!u1ed u; prgoe ~8 tuo 2S, but.~ refor ye~ to 

pn9e 29, townrd th-:i encl o:i: th~ .iago, ,1h?r.t tl.a court 

t)."prGaaly gives Ovcrr,ycr ·•· t:av , I w t; to 9l n him 'l 

xen::;onahlCI til!¥3 to f:U.e ,·natsv_:: h& .,imtc to. Aud ·1-.hcy filed 

a great 6.oal of ,:h t tt y 1.urat":l to f.i.lo, and it is !low :l.11 tho 

!:(;cord bo[o~3 this Cot.rt. 

And it',:; our co;-iton~io, '·hat O, :unyer r- c i vou o •,;cry 

ful:\ he ;.r!nJ, and n ciju.uc-t >n on i'• ~- . uses. 

Q !loll, ,•hni' ':c. you;: unaeri.t ndi'!'g of the Ol'l iie of 
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the adjucicat!on? 

that by starting f:.rst. \1;i.th ti.10 0:1!0 p;:o;::ed .i=~, end ;;l1on :i: wi:tl 

give yoi1 the e~:l:ct hcsio oi t:he uljt!Ji.c;tion. 

The Ohio r,..:l'le~d1..1:c on o i;i i.:.:i.on to vccnt..i rr;:q·•i.i:c, 

that the t.:rio'.ll court do t\:o th::.n~-ia. 

Pii:st, --· 

Q C:..;1 y0\1 b :.uk 'L"P :; U£:, ,1 1:!. ttl,J :O ·i. t? 

~m. HARVl:."'Y, 'le:;, s u;:,., 1 y. 
Q Thc:.::e'~ a t.:irro J.i .dt1.:011 .,lthin 11:,.~c:i cuc'1 n 

=tion must be fi!.,,d, :J.s .horc not., 

Mn. HA.."l.V.::.Y; 'lot i:cnl~.y. Tl ~_ ... ;; U, to hoe 

diatincW.on b-,twell!1 Z:.lir,g it in t¢.. u.d o ... t of. te.i;rn --

Q O.h, that' , i,:, 

t-1R. lli\RVf>Y: -·· 1-:hich thi? .roc.·•nt oc.l.r:ie:as rooll:t 

tond to overlook. 

Q ! 'v,l l:lC m u1~c.y •~;~·•'ll t'~3.:,:-o too long. 

Mn, liARllE~ ; ~eG. 

In thic ca..;e, t,c,1civcr, it wa..:: fil d fn 'i:c>."IIl, 

immad1.at:;ily at .er; nn<l t· 1,rci:i:: ~, i;;he (•l.'lll ctivt.l nctio::i in tlli • 

couzt, as ir. othe:r. ~, L, l:'lnding ·;;o b<>~or 

Q J~cl going iJ;;i.c\.- ... grd.n " n a 1.i t;i;le furtber, :tftar. 

there io n ju(.(g1110n·t. by c.>nf-ec ion 0.1 ' :;; r,.>v:.t: note, is t.1er.:i 

a procodvre f•:>r noti :e-1• • c. J udrmen '-t-:n.-, 

Ml, HAJ.V''Yr v , • cl. T'l c:,t,r · rnu:;~ i•>~ ~.>tic~. 
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and tha notice ·,1en~ out in thi~ CllSO :o l:iv'l diff-r'3r>I: Over.r•"C:r 

locations, so fcu: na I 'n awc::e it •,1.:i •• c _;, vcd ln aL1. of ~'le:n, --

Q Notice by IJ~il? 

UR. Hi>RVZY: No~lCfl ;;,y l!l~i:!., yco. .l\n(i ".ha notj,c'3, 

the fo:=L1 oi notico app ~ar.s i-n cho - ·: l"d bore, an·: ;:'.•c ,1oc·,ot 

entries rof!:?ct t11,3 placoo t:o which t, :lD~cel w~ i.: .,1 ·• "'h.:.t' r 

~ge l ._.,d 2, you' 11 s-:-e net fOj;~l a:l_l t.'l olnC"'3 thai; no..:icc 

•:1as sent. 

Now, ~o Ohio cotir w ~. v 

which chc c-:5.al court: t:nk. s i:-: pA:oin ;n - i.--t•ou I: V"'c ·e • 

.l?ir.at, is to d~teaiins 1-1t othe~: t'10 ju :g nt o:.i ,or h n 

presented r. va1~d tcf~ne, ~.d th 

the plti ding. 'l'hr.t doe n 't 40 ·• o 1 

whether it w.l.ll ,.v)n .u.,.1· y l V"i:. 

a velid dotens? 

i <"lr1 W. , oi c ·u.ining 

-· t'o ji.:!J\; h I h plis~dod 

And ·::J-, n oco:1cl, :;i'lc:.i und :: ti- :)hio procodnre you 

ro not :iupposed '::> pJ.ecci you · av .. ci nee -- nd .i. t' s a Vfl:-.y 

special ple1..di"1g oys tC'~ • - unr, ,:- tt a Oh• o proceC:u:-:e ~·i.>u' re 

not u~pposed to pl:iad you.': c;,.,do c • 

date:.:mine whether l:'1 •re ·· flC :> ._, • .,i <l ,c 

nffidav::.t, ;;!.to,:itnony ir, O'> n c. tr-, Jlp 

ne:.t ;t_p is to 

dduce~ by way of 

or,, or l'.nythiny 

elso, by ·i:ho judgrr. nt ct.l>tcr. 1 •• 'i 1ou' voia di:t:cc~,.,,· 

verdict againct h · .n Lf r 1·._n., • , t::i l. Vf, -y s:i.Mil.:x· 

to nvoidru,ca of 

Cen nu show an .• :110 

:cy 3uqrm- t ;;n tl _ d rol pre .. r.1,u:o. 

of i ct? 
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If thnt occura, ho pre· enta n v.:i.ic. ;_,lo dir ::r anC: 

cmough evidence L'1 c1.19port of it to c,1oi::i :iu::i(i '0::lt agai111:;t. h.:!.m, 

then the cou:::'I:. hao the dut.y -- -::hat•;; the p'iz~::;F. usod -- has 

the dut!' in the Ohio cnooa to open t.,.'1.n :ii'".<Jl'l!?nt: anc.! e fu;.l 

t:d.al ii:: h:.d, in w.1::.c.'l ·::..'1,;;rc i,; the r!.g'1t to tr.ial 't:J jury, if 

demandr,.d, in which tl~~ bur.d~1u a:ro th 1 a rr::.i l"D .tn a norinc-1 

proceoding noi: stii:i:ted by ccmf'3£Si.o:1 .-,f jc.ds~,e, :, and ':he rec ult 

is a detormination either that th!:: jurlgr,e:-'.: t~t:n gcod, .:.n whic:1 

ca.ae it ie confi:r!ll'.jd a:1d r.e:li:.~!'a bnc.'l:, = -:::·1., .. i.:'.10 jc.•.:'.T-- nc is 

strickon. 

Q ~ih£1': :Ii•~ you m:·cn by t.l,zrt? 

MR. W>.RVi-:Y: Woll, I rnocin tr.at. tha .:nu:ec.:1 on Ove:.rn'Ja:r 

to preo"nt evicicnc l in l'luppo:.:t: of hi.; ,:,ffii:mnt.i ,r::: r.!:: ::on sea :,n 

~'lilt ple: a,:y proc<,<,tiini, foll0r1ins- 1;ht, op- ning of th'l j ucign:nnt, 

if it had ocr.uncd, ;;ould l:la the s m ~. 

Q The s ~J a~ 

UR. lll\R\i:;Y • A.al in a n~=~l trial. 

Q -- ;i.11 one had ·che notr •,olds:r broi..ght: the l<!<w-

i.uit? 

l1R • !iAP.Wlll: 

tc ccnfo~s judgmi:int. 

Q !ncludinq n po ... !blc •1.c:~,r . ..,t .1wr on th- c·:oos-

claim? 
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MR. li!'...RVEY : <!18 • 

Q Even t,tol,:;h :;hat, exccm,1 ci the •·-

M..~. HARV?'.Y: Yes. 

Q -·· ,unount of the j utlgm:.mt? 

MR, llARVI,Y Y,z,o. 

Q Al: of that co~ld hap-m,? 

MR. HArtVBY: All that could L:1ppen; ,;c;;i;J.d ::.till ll.:l\, ..... 

heppened in that p:-:oce:::dinr, if Ov :..-rnyor ch ,s'!! ·::o p:i:oe~cut:i it 

thera. They c:.,uld h.:V«) I.E:pt go1.l',g. The a-w a.: couit. h 

t.hs countu:-?:claim ,ould h vo besn fi.l ,.i, ·i.h~y co 1lC [;oll" pr~-

ceeded to a <:;:ci~ l, 

?i10y did not. 

NcM, :Jhtit tho -·· and ID}' t.1.~ .l.G j v •• 'i. r..l:lO\\I. t.o cxoi. 

what tho Court •Jf A.1peal hoJ.d, .:,ti r :.:e.i:or yo\' to J?age 8~ 

of tho J:Gcord, the motion for raconoi. sr!!.W.,:,n, whrt tho 

Court a:: l\pp.!.a:!.s l,,.ld, and 1.1.c,f.ort1irat,..ly it io n::1t h, tile 

Appendix but!~ i& in the cock~ ent~ioe hich r~ pn:rt of the 

recoru ~n thic Couit, i..h court cf 1',.poo,.ls soi..::, "Finding t.hr.t 

the clef.mdunta -op:-,ol l ar,t I fai "..o·l t., ,.,,rove the oxiston-::o 

of a vai id defcns::i; ':•n::thor finaing thE .,.ef.:-:"JI1' thac. the si.s,mr 

and croan· pot~.uc:;;.: o.i: tlof..,ndan u·eppollant:s Gonotitui:.Gd only a 

colmte:r.cl1~im to t.hcll ::,e~~-ticn 011 the j --dcrn n 11ot;e", end t.uey 

go en to hold thni:- tne _; \: igm , • pi:o~·•-:-'.~ \ e. rm\: ope-nod. 

·rho cnti e co1 itutio.1 

it ploaue t.l\u court, depnnda 1~on ov 

p r ated horn. may 

y 1. • s co 1tent'\0n ..:.nai:. .i. t 
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had a vnlid dl!f€n0t::i ,;,:nt.h :. l:h_n a co1Z1terc1~.~r.:, Du:. tl c oh:.o 

courts, for ,:c.loone i-llich I tn.i.nk a::o o': r,ro1?4:. ly to b::i ;,iaE :it'! 

upon by this Court, but w:l th • hich th .o Cea°!:'~ \TO~.ld ag::n~, in 

view of the f._ctu.,.l. .oc.C.:tg:cound, ·U,~ o:~_o courto found :;Ji t 

the:re was no v1~l.ic1 cafonaa an FJ. roat:t<>,· of ~.110 plead .. ng::,, tJ1at 

there wus a counUlr.clnit1 ··•· 

Q C'{nat'a ths cignifican'.::o 0£ t:.nat, :b:'. t.ia..:vey? 

That t.ho ellsw<ar on cros.::-pct:5.tion co:.wt:.' t;;.tau or.ly a count,;,.r-

clairo; trhat:'s t;,at m~cn? 

MR, ilA!WEY i Becau.'lo un-10.: o:::i.o tcw, M.r. Jt .ic) 

6:i:ennan, if i-c ii; ,mly a co~1~torclnl , :l~n u:--t rr- .. y be 

litigatild in t.i,a Ii) 1.139 prcc• ... t:ig ruin e i...u!llly ttcro ,,1.:iy b,l 

j udgmont in f.:ivor of ~10 j uds-:-n'.; ,t C:: • r,r <; i nf~ the j ud,;iment 

credit.o:i: in t..'-1".I emotu,.:; of th.;11 cou:,ter..:l 1.m, 

Sut ainca it : o onJ.y s c:ou:.1~~·c' oim, uncls:c Ohio la,, 

it ia no def:ms . i::o on o!::l:!.r;a · ~c" of t:b c.;:.ri:. i.nt:y of tho 

second iru.tr.llme.r.t-. not J, uhic•1 ~m i:i . : plcce.11E>nt. fer the f:i.rs1: 

ins~._lll~nt n•ito, 

Q ,,•eJ. l, is i:.hul:. to eay, on ,.h:, b~ :.e of t:1ic 

ac.jud.i.cu~ion, t:h(,;., mig 1~ have p,.oc~ · ,~ o,• ';h cou.'lt,~-:cJ.:'lim had 

they :::ho., ~n to do Go? 

)),JR, HARV3Y: Abcolut-'ly. A.'!) o~ utel)I • '!'hey ~,ore not 

cuz of:f: fc()l,l prcc;; dJ.n9 en th t. Th " h ,.a -~.e full ·igi t to 

ertt:Jd i~ i 1 11 ·,1 ~o:tk in 

anot':ler. c:i.vil. o..::ticn. ·,n,J th 11 t r i rti 1 l "li? n and otill 
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~vailable to them. 

in Ohio? Or i.s <;h_t cloo --

MR. lU·RVGY: No, .:i: i0 no~· .) .nding, r.1ay i.: p.oo.oe the 

Court, in ;:tie Sout:1c:r11 Di.:.t:.:-ic.: --

Q ?lo, ;.,ltai:. happc:.nod to ~':o c1,:!llt:c~cl tirn 5.n tho 

Ohio cour.t? Was t;1a'· di•·,lli'lSl!IO Ol: wh·1t? . 
MR. !iARVJJ'l: liel1, cil '":J" hav, PZCCQl"cleO .:10 ".'u·,:th9:.- wH:!1 

th3 Oh!o raat~:r:, bacauso l I ha · t· on co"· t ntJ.y Ou pr, • .l •• 

B\l.t they d;.d 11sser.t the cct.nterc:le;·m n e. acpn:c t ci.,i.1 c'..J.on 

in New Yo:r.~, f!lad cec:.n' er 20, l9t.6, ;1.d on. u-:i.:- w~ :fa d 

within 20 dayB. Tl-icx-0 hos l:i n ,o ,::tion t~' r \!O p;."O ncui:G 

that proc(.ed!ng; no ,i:;t.ion ,.,ha~ oov--::-. Cc-r-:torcl12ii.i '.s still 

open and avail~bla to th n. 

'!'hanl, you. 

l1R. CHIE .' JU 'J' .:c:!. BUl'.'GJ::~: Ta 1k you, .Ir. 1 r'r8Y • 

M:c. B:>:01,,1, yo:.i bi•·o fi v: mi:n.,,t 

l:BBU'.L''."Ai~ AP.GUW:N'i' O::' m;s l LL i•oi:irot: BROWN, !:~SQ. , 

ON BEHAL! er· ~rnE PZ'l':t'l'IONERS 

MR. BROilN: 'J:h nk yr.>u, Your Hcnc' • 

rm. CHIE~' JUST:i:CE BIJRG!:.R: )0 you td<' '1 tc t 'ta ;:.soi13 

with axiy of tho factur.1. B}?GCtl:l empha i:cec\ l:>y ••lr. a,1rvey? 

o, Mr. Chi~~ Just'c 

ow: 1 st !s o.- con tit ·-' on~l ~-~1 , 11-? I ,1ou~. 

particu\trr:l.y uek th C011xt to h "·~ ir1 mine, two caacc, which wo 
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have ci~ed in our ;,:d.af, :u:i11St:c_sms v. _ n·~ ... nc. 9.Fif.~i!L,y..!. 

§!li.ll!::_, particu:!.o:cly thei lai;I; r 11hic..1 w;.'I d c· de.a ty t.'l· r, 

Court, in 1;lle) opin:i.oa by ,·1:c. Chief ,Jw. tic- Ji;: 11. mic ·e the 

shi £ting of tho buru ·1 is 1:hci ,;,ncoi-:i i; . tutionc.l ;-Cct of thinga. 

In tho ?112w Yor~ case they i~~se~ t'1e bu;:~n to poy 

&limony without. hoar.:ng; brou:;i-·1t ::.t d.•Y,r.., he·:0 • nc1 .?i:.e • ::\lit on 

constitutional ai;andar<:1r; of dua p:i:ccs 1, --

O r.1;c. Br.o,m, --

MR, B~OWN: Yes, ir.? 

Q .::ortn.inli• on what 1:·. u ncy h 

presenting to 'J" , it does t, ·p ar D. th ;rl ,.;h· r; 1-1h o:io arrang':"·· 

l? arir.g :.:nr both 

ie r: of tha 'aW;i•ors, 

j udgme,'1·;;. note. Ca."l yc.i .:,.elly su79 ~.: it wa. n' ; -- coll i; 

·-1a'l.vor, call it 1rln.t you will; t.i1at tl,o,:- wasn't:. n complc b 

1wdc:i:stunding on t:Jti pl.ll;t of: ovor:;i_ Elr of :.hn . tl1ey ~ra:i:o getting 

into? 

l:IR, BRO\ i>!; :: f:hi:tx, ilr. Jt:atic .... 

Q well, ycu'v P!:r,gucd o :r'.i.ir, .. tr.n'I: t.1,¼ ar.r81!g msnt 

eff&ct~d by the l111wyer was n breach o" \1:i..J orofuscional 

.re.!.lponi.5..b:i.J.i~y, a1-l ~t yo r li .t e,. L cl into t:1is ·,1i th 

hie eirsn open for quid 0 ~- t.l r., l " c.t: the I ec:.i !:lnic 'a - -
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lier.a, and all tho 1.-ooc of i:.:., kncui,11 :.I -. i..1 · a is p· · ci1ol::r 

onforc~~, didn't he, 

MR. r.ROWN: If Your Ho:;o,: p:i.> a,~::. Ju:;tico 

fc.ct.s . However, who 1·1ou::.d kn<:.· at ;:.., ";ii:tn l:hn!; the- dt:bto:c 

would b& held to pay :i:or. SOlllOi;:hi.ng h n ,,e..- got? 

Q i: wa.,t '.::; IH~gg ::it t() yo-..i h.lt ycu. · c:!.icnt , uat 

have known. '•'m.t's t':i ~cr.'lll of :,ecm.h.•r thal:. h.3 gavEJ !"2..i.ct. ir, 

aubi.ti,.tution fc:,r who!!-; F:: ... ck h d in tl _ 1ay oi " cn:i ·:: l:'.efor.~ 

that. 

MR. BROWN; ~!cm, t..'1.,"':. 001.Qt.(l , ~lr. J· .ic;;a Dr n'l\en, 

to tha msri.ts that l'lhoulc;l be <lGt'!rm • in•~ trial court, 

Q :i: }.riow, but yo ' tS I;.· ,;ny th t tlliG 

procedur·, ao ~ppli d n .nia cos , 1c:.: nco tit~~ional. 

an. BROHN: Thn ';I: cxac lJ -· 

It 's a Snj.cc.ac, r.:ort f thi ,<;, b cct• • El --- ---· 

constitutional ia81 ... ~. A•1d it'o oi.;c ooriti:m 

Q ~le 1 l, i 1,;' cor.t :l.n) y 1 ot ·- noi:. if you pi.•t 

yourscl:i: wi ':h yoi.•· ysa ol:)en, io i '.:.? In t'lC.i: poai tion, wouldn • t 

you eith~r ha.Ve IT).nd it ~r !.l esto">pcd 1;0 roi e i"l:., ox-

oometlling, btwed ,m that: k:lnd of .. c ·' u1t.icn? 

rm. BRO,l.'l. rl 11, : . • I, i .. ·r.i. w, y, ~1r. 

Justico Bxcnnan, if it turned 01:. .. t.il , ey !-ad nPt installed 
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Q I k:10.,, bu¥ that• fl r..ot -- hat. o .-,-,t tl: is c':!B ., 

as I U.'ldernt.'.l.nd it:.. 

~lR. B!!Ol'l~I: 

Q Hore it 11n:, a 

for nn earlier nc'.:.'!l; .s·i~-:.'{ han ono fo :-.n of c ... cu:::.i.:y nrd the~· 

awa.ppad it for th~.c :':;>xm of: co :oJ:ri.'.:.y. Bur:. ... y yoiir cli".n'.:. hed 

to ~now, ir, giving ti1i11 fo:uri oi a{lcuri~y, wna!; t."i"!.t ::r.ci.,t, 

didn't bcl? 

MR. BI\O?/~; Ha kne-,1 t:-:at·. it )>UlC, ~o·.:.r Ile. c-i:, ,il-;t:; 

.tu, had to pay tl!ia ohligai.;ion. B1:,;, I G.il- rd.~- --

Q r. i::uggsst tl1-t ho '11 .i nc wa·; i:: ho Jafc.iltsd, 

it. rr,ganf; t:hal. !:"ric1' c:;:.11.d doc ... c;_y h it :..u !lure. 

ri.R • .ilR0:11: Ana r.hnt: thi!n ! t • 1:,t•l o.'.i gc> into court 

and try t.o get a hJc.;:ing on t,;,,, \'llli.c ,,...,f_ - t' \l:. had on th 

morits. But it novc: got that .• 

!t'o 01:.r position --

0 Didn't it. juc..: -- .f.•. ju,:;t . "~-~c th-:: pn-..t.l.cnl.ar 

procc:od!ny o:c ti: fo,:~'lin i11 •.1h '.ch it oould FT. 1ent its claim; 

juot couJ.d.-:.'t p-·"J.ie.'l~ :.t, j\lst ~,.:i.ivc.d !to r1~·1t t:> praasr.t the 

judgm:int in th3 fo,:1.nl i11 ~-1hich the jvlgir.DPt F.::s ob~uln.id. 

hold i:.llat. t.htlt 11~1~. nc t ni.i.:-o\l.,.. \l)? t.:i ,:cr,•1t it1:tio.1a,. 3tan<1sras 

of duo p,:oc 'JB. 

N.:>.1, llt !l"l ~uo~ ant cno ~:>tin::, ·•• 
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Q t·,ell, I·ll;IJ'll'iO never w- i. d hia :::-ic.;<'lt ·o n.:,tic. • 

HR, BRorm, Dog your pa:c'o;.l 

Q Manzo nevw: or, ! don't kno-,1 :1hich ·me --

No, ho a,.dn I t --

Q -- :14El tho l:e.tll .:; ; :· 1 ">'1 't i,n T 11~=-~•h O"E: ••ll 

the father --

HR. BF.Oi'Rl: Ha uaa the i:<1::har, yo'l, Your Honor.. 

Q Uonzo noVQr wa:t vod l!io right cc ::,otic.-i ia that 

caso --

MR. BROW,'1 I Well, it ·'l.l,; '3aid ··-

Q -- and 1~ d;dn't ven lu..-oor~ ~o. 

MR. BRO!'m: rie¾.1, !.t ••'Cll s.:ic 11 th •· C"'1C that ha 

had forfei i:cad h:.s rii:,1' t b causo oo .1 •1 'i: kei 'n ·:o··ch nd 

supported tJ,e chil"l; ho dafault • 

Q ~--• s, but t11z,t• n foi: "0 iture, '"..h t'e not. a 

waiver. 

l·l."l.. BROHN: Well tha .. •o :C 'g:,t. 131:.t t':le co·Jit :12:i 

that you crui.' adj \.dge -- c.dj uoica~ tl1cso r!. h ':s w.:. tllout 

notice, and ~.n ~pport\nAty to be herrd, 

Q •:-,11, f: you dian' t llnve nol:..i.ce, t•1hy wa::: !;hir 

.:iction ;;i. led in t.'lo Sout: rn Dist:i::!.c t;? 

MR, BilOliU; •~lli ·,a -~-, :r _t:rnin thu, £~m goir,g 

e):leo(! with -zny action --

U W9lJ.,. could dl;.-t -·· 

bL~. DROWN: -- 0' t th1c:re in Ohiri. 



Q 

,. 
::, 

security which yott l1c.d giv n, Icn •t .t th £ c.~, ~-f yo,_, Jene•··, 

Mr, ~:ra.rn, -- Mr. . ua.cvoy r::t·qge tou t . .: youz- c· ... n; 's l 'ftl"l: --

I knew it itu::i,1 't you Dt t·,:, ti 

Q -- -~ct1..ally d:i:"'f.' _d t.) .. c.lgr ... , of" nt, un c'·ua:!. .y 

drafted this :l:ori:n? 

1111. BRC~1N: I 'u no'.: _nfc.;a.--"d, Mel 'I. 1>.ould ',-.! i'clin~d 

to think that thc.t 'c i=t1~ ria', ~~t>ur HOn'll.". 

Q Weill, I i;;h":i:11:. o, tao. 'l'r. 'l. 1'/0'1: l·; 8 C tain1y 

the:ro --
ilR. I3R0.1'l: Yea, ,. -:-c't no qu ,. n ·· out that. 

Q -- they n :iot::~n .. cl on arrn g m l" ~• 

MR, BRO 1,l: Th r ':l ,io c.i:ue o abo t tha 

were repJ:czcnted by c:>tmsc:... ui:.t \:.l1a.c'l i r on factor ::: • c, lili.e 

to ornphaa:.ze, if y,,u L 10- o, 

of waiviny in th. ucginr,1.ig, b ,eo:ro y u krch wl• t t11·· 

contxov,i,:rsy is ci:Oo.i.t, bat: yc·.1 • , c.. 1 1y .h i..ig ''"·;.; it.~ it 

Now, liO ht.Ve l}O q• cl wit~ the fc~t that, for 

O>'-lllll!? 1 D , nt:7t,." I c.=; :I judg, • l' 11 be r,w .. Cl:L c~urc,c ~hat all 

this info~:.J.on acc:1.1t th pri-,= n 'J ' . c-n w u.tc, not ::.e 

dminsi?lo at t. ·ia:.... T' se \l;"or • rr ,:, • ir, tho •l•)t.e. Tt tcs 

tho contrar.-. on w!iich th y et ,n• . • 'I Cell . bring up all t.h!t:. 

pr~ o:i: n gotiation; it' merged. J°:>.. II t.•er Qf ovidnnti ey 
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law, I ~,ould object i. tho ·;;i l, ., c u••'- w u d :. t' t · in 

i;hat objection, l' n nuro. l'1::iaii,ig c ·n ,r-:x::ii:t ti: 

bet\1eon the pn=t:io!!. And that' \7h ,: 

please, &ir. 

Was this ll cono ';! t•1t · c·u!J. a-,: 

i.: r. r, iiy"'ll 

n . -
vp to Bi:3.ncll.lX'de cf du;;, i;,l:cceo , .la'·i,-._, r.c.. n op_ ori;uni .y to b, 

heard? 

All this business c'. Jl:., £A. s h got co sid~s: . .ton. 

~£3 thing appJ.~1.1a ln \:.h 

go~ so~thing. 

C. s of t:h it1::I. 

!.ffi. CHIEF JOST!CE Etlf' "ll: ·· ttisiJ. y u' 

th:lt t :crito.:y; il'l:I your ti i ~:J ;.ip :, , • r. ,ro 

llR. BR0-1'7'1; Til, 11.k you very much. 

M;~. CU.Cf~? ,JUS'..':iCB I.>IJ .G"''<• -i'.. . M. 

.:.nd L~. B&vey. 

'l'he Ct1""! 3 5ubmitt d. 

Ltlhore•ipon, t l! ·Ol a.ti., th 

• 'rhey 

• 

r, 'lrc. , 
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