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P R O C F E D I N G S 

MR. CIU:!W' JUSTICE BURGr:R: ic wi. l heur arguments in 

Hwnber SS, Donaldson againzt :;he United Statc?s 

ORAL ARGUMENT BY ROBEf<T E. l1ELDMAN, ESQ • 

ON BEHAuF OF' THE PETI'i'IC1?1ER 

6 MR. CHIEF JUSTICE .3URGER: 1-lr. Mel&~an, you may 

7 proceed whenever yc,u are ready. 

8 MR. MELD!Wl: Thank you. 
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Mr. Chief Justice ~nd may i·; please the cow:t: This 

case involves two issues relating to .idrninis~rcitive swnrnonses. 

The first issue co,1cerns; the right of intervention 

in summons anforcernent proceedings. Interventicn under Rule 

24-A of the Federal Rules of Civil Procedure, an intervention 

under this Court's 1964 decision in Reisman verus Ca.plin. 

The second issue rqlatcs to the u3e of a~~nistrativ 

summonses in criminal investigations. Petitioner move 

vene in an enforceroent proceeding in the ,i.s-trict Courts and 

was denied intervention. There t1as no evi-lentiary hearing and 

there has been no written opinion by the trial court. 

However, t:he court below, when it considered 

Petitioner's intervention, de=errnined that intervention should 

be governed solely by this Court's deci~ion in Reisman versus 

Caplin. And the 5th Circuit narrowly construed the l<el.sman 

decision to require that a proprietary interest or a privileged 

relationship be established by the proposed ~ntervenor, before 

2 
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1 he should be allowed to intervene in the case. 

2 Secondly: the 5th Circuit h~:.d t! at the i_nter11enor 

3 must shcu that if he would be allowed to intervene he could 

4 successfully defend in the s,munons enforc ment proceedings. 

5 The Court of .l!.ppeals found tr at Feti :ioner had not 

6 mat their requirements, c.nd therefore denied hiPt interve,1t:;_on. 

7 I believe that the facts in this case are basically 

8 undisputed, In 1968 the Internal Reve1ue Service oegan conduc-

ting an investigation of Mr. Donaldson cone Lning his alleged 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

failure to file Federal income tax returns. In connection with 

this investigation special agents of t,1e Internal Revenua Ser-

vice issu~d administrative swnmonses t, the va=~ous third 
I 

parties wJ. th whom I ;: • Donaldson had trar.s;.ctions:. 

The Re3ppndents in this action, ~he Acme Circuit 

Operating Company, Inc. and i.:s accountant, Joseph J. -!ercurio, 

or such third party witmessEs, to re:eive sun>.monscs. Acme 

and Mercurio are not active parties in this appeal •. 

In Septeraber oi:-1968 when Donaldson learned t.1-tat a 

special agent had inquired at the Acme Circus Company and 1.-e-

quested certain information and ccrtai1 documents. Acme in-

formed Mr. Donaldson that they would comply with any request 

made by the Internal Revenue Service. 

Now, Donaldson, be 1.iev.:ing that th<a! procedures being 

used to investigate him ,ere not proper, sou•Jht to prevent the 

voluntary compliance by the Acme Circus. Following the 

3 
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guidelines set down by this Court in the Reisman case, Mr. 

Donaldson petitioned the D:i.str ·.ct Court for a temporary restrai -

ing order, enjoining this third pc1rty, Acme c ·.rcus from com-

4 plying with any requests or summonses by the Internal Re'lienue. 
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The District Court granted the tt:mpo;:ary- restr'lhiing 

order and the 'hi.rel P~l.:t ·. .,ere then .. estrained, , out seven 

weeks later tl,J.e United Sta,:es thc"I co nenced an independent 

action en Peti tionar, in order· to she,, cnuse to enforce the 

administrative summons that hacl been isnued to the Acme Circus. 

The summonses required th3.t Acme and Mercurio furnish informa-

tion concerning their financing dealin,s with the tru:payer. 

In the Government's petition they alleged that these 

summonses issued by the special agent ~~re to obtain info:!"matio 

necessary for a deceniinat.i.cn of Donaldson's correct tax 

liability. Donaldson t ns not named a ,:>arty to the su..,1mons 

enforcement action and therefore noved to intervene under Rule 

24(a) 2 of the Federal Rules cf Civil ?roc::-.dare: intervention 

of rights. 

Donaldson alleged that he h,id an interest in this 

action and he would be bound by the de~ision of this action and 

that he was not adequately represented by the existing parties. 

He also filed proposed answer..; in which he alleged that the 

purpose for which the special agent had isnued the summons was 

not, in fact, determination of correcl:tax liability, but rather 

to gather evidence for use in a criminal p~osecution. 
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Donaldson also alJ.eged thtt•~ Section 7602 of the 

Internal Revenue Code, t.c s<:atute under which the summons is 

issued, does not authorize the use of a summons for criminal 

investigations. 

As we have mentioned, r:her was no cvidentiary 

hearing. The court simply denied .ntervention and the case 

comes before this court on a writ of certiorari to tne ~th 

Circuit. 

We believe th.it the courts below have erred :i.n three 

ways: first we believe that under Rule 21(a, of the Federal 

Rules of Civil Procedure, Donaldson had an '-nterest which uas 

not adequately represent~d or protected and therefore he should 

have been allowed tointervene under R\1le 24 (a) 2. 

Secondly, this Court, in i ;;s decision in Reisman 

versus caplin, specifically approved taxpayer inter,,,,ntion in 

third party summons enforce;11ent proce dings, in order ta allow 

the ta-~payer an opportunity to cha:!-- ge d1l improper use of the 

Section 7602 summons. And therefore, under the Reisman case, 

Donaldson was also a proper party to th~ PU'orcemen~ proceeding. 

Finally, Sect:lon 76 (a) 22the sect;_on of th<P Internal 

REvenue Code wider which thiL summons is iscued, does not 

authorize the use of an administrativ summons to conduct 

criminal investigations ;md t:herefore, Dona ~son ~culd have had 

a proper defense had he been allowed into the District Court. 

Q Suppose he would have; would you be here? 

c; 



t Would you still be -- . suppo:::o you wou: d still be asserting 

2 that you would have, shouj d '1ave .. he riqht to interv ne anyway, 

3 even if you had lost. 

4 A Yes, You~: Honor, I ti i k we would. I believe 

5 that to determine the r1ex·its of t.he defense prior to allowing 

6 

7 

8 

9 

10 

tt 

12 

13 

14 

15 

t6 

i7 

18 

19 

20 

21 

2.2 

23 

2.4 

25 

an individ•.ial to litigate his defense, would b premature. 

Q Well, what: point.; ar_ you urging here, just the 

in·tervention point or thc.t if you were in you woulc. have had a 

defense? 

i\ Your. Honor, the way t.1is case came up here, 

we had filed our petition for certiorari on the intervention 

question. The court belo.i, the 5th Circuit had denied interven 

tion because we could not nave won, even if '-lie were allowed in. 

And at the suggest.i.on of the Solicitor Genera,-, both the defense 

in the Court itself is now raised, as >1ell as the in.:ervention 

question. 

It's very difficult :~ th.i.e cas to c1dequately dis-

cuss the defenses that could have been rQised since we have no 

record; there is no e i ent.:.ary h - i 1: there was no teotirnony 

whatsoever. And when we prepared our brief we did it in an 

objective manner 

Q Your position is that if you are right, if we 

think you are right on intervention and hold thnty:>u are right 

on intervention, we should remand wlthout reaching auy ocher 

question or not? 

6 
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A Your Honor, I would h"pe that you would reach 

the seco icl quest.1.on in our case. l!O',·ever, if the Court chose 

not to --

Q i'lheth' r the aclmini..;tr._tj ve summons car be used 

5 when there is a crimindl prc:secution i t:.: e b kgrou11d? 

6 A Yes, Your Honor. As a practical 1att.ez of 

7 possibly which 'l.'Ol\r Honor ya, if ~r ly th Com:t ~•snot 

8 reach the second issue ."ni;erv ·I tion, .:c; .ay b me2...lin9J.ess 

9 

1() 

11 

!2 

13 

back in the Di.strict Court. 

However, I think there are other cases pending that 

this Court may rev::.ew ~~at n~y be better vehicles for a decision 

on the improper ptirpose. 

As I war: saying, we believe ·.:here ::.s a number of ways 

i4 we can reach the interv ntion que ;tior.. The fi .. st would be 

15 
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under Rule 24(a) or the Federal Rules or ~~vil Procedure• Under 

that rule where c.;1 ind:.vidual claims an interest in the subject 

matter disposition of t:he action, may as a pra('!:ical matter, 

impair or ir.ipede his ab:l.lity to protect t~hat interest and the 

existing party h· :not adequ tel., reprc ented his interest, he 

is to be allowed to intervene i., 

Court. 

proce_ding in the District 

Now, recently P.i.l 21 was .)Jn_nded so as to el'..minate 

two requirements which p:- vicus ¥CXist-d. l'irst, that the 

mover be bound by a decree in that action and secondly: ·,:hat he 

have either a legal or cquit 'le cl.:iin in the property. I 
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I 
' believe that under 24(a) 2 ai:. it's now amended this taxpayer 1 

meets the test for the rule: thE' r,ubjc,ct to the Intei:nal Revenu 

investigation is i:he taxpayer's affairs, a matter in which I 

think every ta:tpayer has both " legi t.:.m t -:ind substant · al 

interest. Thi3 interest would cl Qrly be ir.tpaired if iniprope:r. 

investigative procedures ~ra utilizeu to go about making an 

investigation. 

And finally, I th !1k it's clear, even on the limited 

recoxd we have here, that the third parties wlo were partici-

pants in the District Court <1c1:ion h"'- no inte.o:est in defending 

any of Mr, Donaldson's rights: no challenging the summons. 

They were willing to comply with whatfver the Court h d ruled, 

both in the D.istrict Co11r , tbe Cou .. t of Appeals and in its 

own forwn: this Court. 

I t.ltink in t1' co text o tlli'3 t ,st tilat; lir1ited 

intervention where a taxpayer has~ p1cr,>riaur.y int-rest or a 

privileged relationship in the SU:?"rno· -,t-,;,:, ,.,J •,,o'Jlr. b~ in-

proper. Donaldson is px-o·;;estt.ng the ~roe duros b ing used to 

investigate him and no.: tie ownership of th eocuments that ar.-e 

sought by the Internal.Rev~nuc, 

In this case 11e r ~'llly only have t1ro interested 

parties: we have o)on.:.ldson o the one h..:.nd, who her, atte.mpted l:o 

prevent disclosure of inform, tior, tJ i:ct. h irr.proper procedures; 

the United States, on the oUer han , w :i ·i:ryin, to re.q1,ire dis-

closure of informat.ion under what th) claim arc proper .. 
8 
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p:t"ocedures. 

The third party who uas the J.i tigan·.: in the n;_strict 

Court really has no interest in hich side wins. 

Q Is .i.t your suggestion that if the ilnited 

States is investigating~ criininal case and it goes to some 

~ird parties who had so:ne documents 'Chat belonged to them and 

the documents were ;v.-.nt to their ·.nvestigation, that: they 

shouldn't be able to take those -- those third parties ..:.1ould 

not be permitted to voluntarily hand O-o/ r t.'lo~s do= nts l:o th 

United States unless you have some opportunity to litigate abou 

it? 

A No, Your Houor; we would hilve no ohjection to 

a third party voluntarily tuLning the paper~ over. Our objec-

jection --

Q so, in t..~ia cooa if the third parties had 

simply said, nrf you want these papers we will giv them to 

you'. You wouldn't clair :10u ~:9uld have a right to go in and 

q~t an injunction against turning the papers over? 

A 'Your Honor,· the way the request in 11.ede in 

the !nte?.nal Service investigations is ~hat the ag~nt will make 

an oral .request un~er Section 7602. 

gllicie. 

He will use this as_hls 

Q You're really making purely a statutory argu-

mant without any. constitutional overtones? 

A No, Your Honor, I don't believe !:he~ are any 

9 
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constitutional clai ,:<J h re. I think i you ould h ve a 

situation where ., gov rnme ,t gency wo ld siroply wall\. in and 

ask for some papers a,1d the third r.u:1;y -,ould voJ.unt rily turn 

the..,u over, I don't think that we wou d have 

we would have an objection. 

sitllation where 

As we pointed o.1t in our br ef, c think ;;.hat there 

are other m6a11s to got t.~e3e ecc~d. W9're not really objec-

ting to their invcstigacion, but rather the een3 ~n wnich they 

are going about it. 

Q Well, ycu dio. get U1 injunction here .:-g:!inst 
' 

the third parties turning them over; didn't you? 

them over? 

A 

Q 

A 

Q 

A 

Yes, You1'. Honor; ue did. 

Or restraining order, 

Yes; it was a restrinir.g order. 

The third pari:y was perfectly ,1illing to turn 

Yes, Your Honor. The iequest, ho:~e·,.~r, again 

to was made under the statutory authority. 

19 Q \oi'e).l, doesn't your. -·· even tho'..'lgh it's c1 

20 statutory argument -- doesn't your pooition go to the length of 

2i saying that any admi.nistrative swmnons procedure under these 

22 sections, the person whose, r .. cords -- uho is '.he subject of 

23 investigation has a right ~o intervene at the threshold because 

24 his interest is not being protected? 

25 A Yes, Your Honor; I thinl: that would be a corre 

10 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

!7 

10 

19 

2/) 

21 

22 

23 

24 

m 

statement. 

Q Yes; 'i:i1at's hat r thcughc. Xt·s the broad 

proposition you're arquir:g. 

A 

Q 

Yea, Your Hor.er. r baL.eve this ls 

These •:>ther -,uboidi<!lr'J qucr;,~i-.i:1::; ,ail to the 

construccion oi: the seccion ;.tsei.:C and/o:c matters that are to 

be determined after you one-a intervene? 

A Yes, Y-:Ju!:: Ho or. I bc.J.leve that would be 

corrsc~, jn view of our case. 

Yes. Q 

A We bel.tevc that when the c,Jurt conside·red this 

issue, which it did in :he Reisll<a.n case., O::hat this was the in-

terpretation that the Court hild gi•;en. Tf the Court will re-

call on the Reisman caso a special ;;,.qent had issu.ed a surr.mons 

to a taxpayer's accountant: for work papei:s and scme docmr.ents. 

The taxpuyer's attorney brought an i.nju.'lctiv~ action 

against both the accounte.nt and the Comm scioncr of Internal 

Revenue, going t;o the o.:.strict Court, the Court of Appeals 

level; each level hvd a difFer~nt theoL-y for denying the ta.~-

p;;.yar tone right to i:-,;1st:~ai.n<;. 

When it came before this Court, this Court simply 

said that what they ur.c w~·:.ing for is equitable relief. 'There 

is an adequate remedy at 1.1 lower level. We di:.,miss the :;ui t 

against l:he Commiss:'.onc,: of Internal R~venuc and th ccountant" 

However, the Court w ... nt further. I believe that the 

ll 
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Court could have stop d t that poit' h (J. clJ._y not wanted to 

ur un er hich mru ns s ue is ued exa.~ine the entire pro 

in Internal Revenue i tig tic.c. , d it i our. belief and 

the Court of App fc,r th 

with u , tha' upon this 

proper procedures to be ua 

rd 

vane in an enforcement ptoc d • 

a th 6t Circuit~ 

t. CO •t OU d 

ec 

the 

0 t pavex to in~er-

Now, th Court w nt on the 1 and aid, " ,hould you 

have a willing third party s ~h s Pc t-M ick, the c ountan 

in RGisman, obviously th t~ Yr dhav, no oppor ·u: i ty to 

raise any defens s if thy v lun arlly turn ::h recordJ over. 

So the court 11u eote t.he p oc~dur :o l:>e ;ollow d in a 

situation '.'.ike th t vai: to r ~r ·.n th t t.hird party and t:hereb 

trigger an enforc ment p~oc ding or hich the taxpaye~ ~>;>uld 

then intervene and hav. n a ve ary 1eartng. And this ts the 

prcx::edur, th t we have atte t d t, ,1 in this pnrt :cular 

case. 

0 But, ii ·le thi d p : y, Peat-Ma.cwick, for 

example, del vered th€a docU!c ts or r t:r.•rn ,va 1, le on a 

simple request, the taxik yer OU d ( niE"d t.he rd o pro-

tection you .:.re arguing for, OU dn' ? 

A Your llo or, that V tru Ho va. --

Q Peat·Md wic~ mi ht e !I c1 ·.ent, but that 

would be the only sane t.ton; wouldn't l. t? 

A Yo ir l onor, · t oul robl!.bly be so. s a 

12 
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practical matter the only reason that an accountant or bank or 

anyone would tui::n these r.ecordu over to the ±nternal Revenue 

Service is because of the statutory authority chat is built up 

and the exposure that it gets. And ar, accounta.~t is weil aware 

of 7602 and its sanctions. There can ba an at;:empt if there is 

a malicious refusal. This is the reason that these people turn 

the records over. 

There have been•instances, sJch as iour Honors 

pointed cut, which we calJ. a "soft swnnons,• uh~re a special 

agent would come in and say, "You J:now I have 'i:.he authority 

under the Internal Revenue Code to de~and the i::eoords with a 

summons. NoH, I won't bother with this pl.ece of paper; just 

give me the recorM: I' 11 give you a re-:ei.pt. And t?!is is not 

an uncomrr.on situa~ion. 

Now, we don't be;1lic,; e th,.t ~'le spirit of the law and 

the ruling of this Court can be sinply pushed aside because the 

agent doasn' t ment: on the st cute c!.Pd :,: think as a practical 

r.i.atter this is wh"::; 'R hilppeninq 

Q What do you do z:bout this :· 'uation that r 

set up? Do ·.you say tharo is =Y :t'Oll.'. dy? 

A Well, "iour l onor., I believe that this Court 

would find, as 'l((J az,'l urging them 'i!o do, tlv1t Section 7602 

summonses cannot be used in crimim l i.nvestiga;::;_ons; that the 

matter would, as a p-:-ucti.cal sense, resolve itself since the 

special agent~ are the one i;:-suing thc-;e nummonses. I-le have 

13 
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no objecticn to a t.wn."llon by a revonu agent in a ci v:i.l audit 

and I don't believe that there has .v r been any controversy 

:\n that at all. Ard I don• t think that any tar.payer would 

object to it. 

0 M\6re, how er, do we dr w tne lin; the 

n:on:ent the spcclnl , gent ste o into t'l pict,1re? 

A Yes, Your Honor; t.1is ould be th lin,. To 

base this on the fact l;hat t.~is is where the Internal aevenue 

Servic" has !1.lparutt:d i~ civil and ci:imin .. invc<Jtiga .ions. 

For example in l96il they m de a pu';lic announcement 

that the purposes of the special agent· was to investigate 

criminz:l tax frauds; that he ceforth t:his spc,::·a1 agent must 

issue Mi.randa warnings to the tcxpayer upon his cont~ct. 

ThirdJ.y, the In.;ernal Rev _nue regulations separate 

thi,; function at this poinl:. in time. They .;ay th t all civ1.l 

aspects of this case must stop when~,, ci·1 agent entezs t.~e 

case. 

For this rea <>n tr·is is •here , o believe the J.ine 

<ibould b~ drawn. lie may p:,,;.nt out i;o tll<> Court that in the pact. 

few months the Internal Revenue Sc:cvice has nv:1 turn d <o using 

its regular search warrants by the1.r f,p<?cial a.,Jent<:. 

Q Well, isn • t much of that, tJi:,ugh, prompted by 

Miranda in the ns·,1 ruling. In , sens , thi s all nE"W; 

special agents have be~~ use for y~ars and years and these 

arguments have never appcarea b~for. 
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A Your Honor, I believe that as we pointed o~t 

i n our brief, at p ge 29 in the green ~ov r: the regulations 

that gov!rn the functions. of the spec-:.,1 agents change. The 

case most p r ominently cited uy the courts is Boren versus 

Tucker, saying that there re~lly is n~ digtinction. 

And the regulati<klS existi1g in 1556 give a very 

-- at best, a gray area between the ~nctlcns. 

However, th zegul tion~ • ?rr changed in 1966 and 

now under the regulation~ this r-p cial age'lt has but one 

function: to investigate criminal c1~ • • H i not re,?">Onsible 

i n any m"l!lner for either civil pt>nllt.~ ".l or civil t x or civil 

determinations of any k~rd mid we have ad£ a comparison at 

page 2S of the brief of the two =t>c~ tio s. 

And I think this is a cri .c 1 c if renc that has 

come abo11t, .::s you say, 1th· n the lei t few y ars. 

I might also pcin. out to .ho Court in th·s con'lec-

tion that there is a speci.fic s ct·on of he Tntern Revo,ue 

Code , Section 7608 , that uthori es the s~ecial agent co ~se 

a search warx 1t and he need not go outside of tho cope of the 

Int ernal Revenue Code to find chic. 

Now, we believe that n ex,unination of the history 

of Section 7602 and the purpos<?s for ,1hich · t as is ued makes 

i t clear that this was me:ant to aid the Intt?rnal venue, in 

determining correct tax liability; not to allow the Internal 

REvc nu Service to conduct criminal invo"tiJationf'. 
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There may be instances during the pendency of the 

criminal case where tax .~iability may be a necessary element. 

However, wo uisil i;(:> po:!nt out to the Court that, fo,: exa-nple, 

in this case where the investigation ia for alleged failure to 

file, that there is no 11eed for a civi::. tax lil:bility to be 

determined and we don't feel that- thi'3 is truly the function 

-;.;.:iat the special agent h 1-e is meeti~g. 

The second alternative that's suggeste1 by the 

Solicitor General would be :JL>pprcssio::i. He said this may be 

an adequate remedy; ellO".r the sentenoo to be enforced and then 

if and when there is a crirr-inal prosecution t.he taxpayer could 

then bring a suppression .. ct.ion. 

New, we would lil,e to point c:,ut two things to the 

Court on this point: fiu;t, .( 'chink s·Jppression 's a very 

drastic remedy and by ita very nature can be er.:ployed only in 

limited circuros tances. The issuance of the summor.s if it's 

invalidly issued,.: don't thJ.nk uould be propar under the 

section, the Rule 4l(e) motion. If it wae issued for an im-

proper purpose, "l:his too may not be a proper 4l(e) motion for 

suppression. 

Secondly, we believe, had this Co~rt believed that 

the proper procedure to be followed w;is supn:-:ession, l:hnt ..:hey 

could have done away with the entire ucope of the lleinrn:m 

opinion; simply denied t)at ta~payer relief and stopped and 

said •that any time a awill11ons is issued for any purpcse whatsoev r, 
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let the sUJll.mons be complied with and J.et l:'uppression be the 

remed~"• 

1:0:mv•:'!r, I think this i:3 ;;. very impractical test to 

use. Many tj me , as the Cou1. t well ;;:~o·.is , when you get to the 

suppress.:.on evidence has be .?n coming l<a:d, dl'lc1 there• s i10 way to 

marshal one fro.~ the other. 

I think .:.f the Co..1rt dete:r:m5nes and setn do•m a 

specific point in time ,~:1en this summons can no longer be used 

that the controversy that's ~oing on throughout the country 

will come to an iltlllediate stop and we will have no lonq.,r a 

problem with the special agent tcying to use a civil summons 

for a criminal cas-:? and I think this is --

Q You would tU::e the same position if the third 

party was summonsed to give testimony? 

A Yes, Your Honor; I ttink the same thing would 

be true. 

Q You woulC: 1-;ant the right to sit there and 

make sure they didn't ask hi,~ a question which went beyond the 

proper use of a 7602? 

A Your Honor, I would believe, whether t,e would 

request it at the administrative level, I don't know. I would 

have to say as a practical matter ue 'l<ould iiave to go wit.'1. the 

good faith of the Government. 

The only detei.-rnination we can erer rna . .::e is that 

when a special agent c~mes in that ~hey have now started a 

17 
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criminal case. 'l'here ue rare instancec where a t:ivil agent 

is used to bird-dog, bv.t I think this i..s a very r-1re instance 

and I think most taxpayers would take -.:he position thac if a 

Revenue Agent wanted to question the third party they•uo.i:!.d 

have no objection at all. 

0 Yes, but if :1e wnnted to SU!l1lll0ns him; I mean 

actually 

A If a Revenue Agent wuntcd to summon a third 

party I don't think the tnxpayer would object. If a special 

agent attempted to do th~s the~ we think that what he's doing 

is, in essence, usurpir.3 the power given to ·.he grand jury. 

0 Bur you should think that as soon as a specia~ 
I agent does it, you should be there to ).5.sten to the questi.on,- · 

ing? 

A Your Honor,· I believe that if a special agent 

issues the surronons the third party should not be COMpellcd to 

comply with it. 

0 We'll take that up after lunch if you want to 

enlarge on it. 

A Thank you. 

(Whereupon, the argument ~.n the above-entitled matte 

was recessed at 12:00 o'clock p.m. to resume at 1:00 o'clock 

p .m this day) 
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1:00 o'clock p.m. 

MR. Cl!IE" JUS'l'ICE BURt.:":R: 1k, you went to continue 

with your argu=nt in chief r:>r do yot• ant to save the rest 

for rebuttal? You·•v s ,t f ', ._, minutea left. 

MR. MELD:11\N: I ll reserve it 'if I may. Thank you. 

MR. CHIEF J'CSTICE BURGER: l".r. Wallace. 

ORAL ARGUME~ i' BY LAWRENCE G. WALLACE, ESQ. 

OF!:ICE OP 'lHE SOLI.:!I'l'OR GEHE:RAt ON BEHALF 

OF Tiffi RE'3PQ;~DEWL'S 

MR. WALLACE: l-lr. Chief Ju'ltico and may it please 

the Court: This cai:,c ia here in the fern of a denial oE inter-

vention affirmed by ti,e Ccurt of Appe,1ls rui i we h ve briefed 

and a::e prepared to aI"9ue the i sues i 1volved, partly with 

reference to general principle9 of l:ilo law of intervention. 

But, the U!lnne:.: in which the c.ii;e e:ro.10 sug,1ests 1:liat t:'le sub-

stance of what is at issue i..J no ordinary question of i 'ltcrven-

tion at al1. This hel' bean -Llluminai:eu to ao.,e extent '-Jy 

questions from the ber.ch, bu-.; I belie>'TC it •/OUld be hel?fUl to 

make this analytical fral'ficwc k explic .. t. 

The court proceedlngs in whic'l the Petitioner seeks 

to intP.rvene is, in effect, one that he him·elf created. There 

would have been no !'Ull'Jr.'lns enforcement proceeding in th 

District Court and indeed, no judicial proc~cdtng of anJ kind 

in which t-J1e Petitic!ler or c.nyone else could seek to in::ervene 

had the Petitioner not ~~cure~ fr0,1 th~ Dis :rict Court 
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preliminary injunction resisr:iining the witness'.!s summoned by 

the Incernal Revenue Service from complyinq tfith l~e summons 

until ordered by a court~ of co1npetr.mt jurisdiction to do so. 

The :-:-ecord show:; .::hey were willing to comply wi 'cll 

summon.; ana but for that pre .iI~inary injunction there would 

have been no occqsion for en orcement proceedings. 

The Petitioner, in one important sense, underotates 

the case when he conte1,ds th<1t he is the real party in interest 

in \:he enforcement procsedin<J. ·rhere simply is no issue in 

that proceeding other th,:m the question whether a petitioner 

will be permitted to intervene aJ'ld if oo, whatever issues he 

will be all01ied to raise. 

In ot-.her worti1J, the case in s'tlbstance, involves 

nothing but an attempt by the petitioner to secure judicial 

interference with the conducting of an Internal Revenu~ Service 

investigation, an invo1Jtiga~ing relating to his past liabilities 

but directed in this instance, only to third persons and to 

records that are not his and that do not embody any confidential 

communications, whose Ji~clo~ure he claims he i~ legally 

privileged to prevent. 

On t.his view of the case it: is difficult to see why 

the Petitioner stands on any different footinq from that of any 

other person who ,~iehes to prevent or interfe:r:e with an in-

vestigation of third persons by govcrru>.iont officials, because 

he fears thatthe investigation may eventuate in the bringing of 
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civil or crimint.l proc ed1nq aga'". 1st him. 

Q ir. ii ll c~, «re you sugg sting that if the 

material .!.s ~<1teria wh ch c uld be secu>::ed by a subpoena 

ducoa tocum in a tut l w case or by o:her discove>::y processes, 

thwt. that u•.1toro t .. cally mean it's avc1il.ilil under an administ.r •· 

tive subpoena or sw:m1onn? 

A H Ll, there: is an isGue if, i."l.deed, there arz 

parties who would r .. is_ , t h, re. The fir t. issue is uh-ther 

t!1~e is .my right of th p ~it:.on<?r to interv-ne, to r:iise the 

7602 issue. That is the stu utory issue ~nder 7602 tha~ I 

bcJ.ieve you havepo_ • 

Q I rn =, 1 thought you started out bys yi~g 

that intervention was not t11, r~al isriue !le-e,but lurki.1g ·mder 

this issue is 

11. It's re ... lly a question o whether -- this is, 

in eff~ct, born of his tryin<1 to enjo~.n ths use of the sur:unons 

here. It comes to us in the form of ,1n intervention but i11 

effect, the proceeding was Legun by his application for the 

r.e&training order. 

0 I den''.: know what your fri~nd 's position would 

be on it, bu~ hE might .an >1cr the question r put to you by 

saying that bv~r. if, even if this would be ava,.lable upon a 

supoena served after they were in .:rial or iu't before trial in 

the tax case, that doesn't man it's available for. the 5.nvesti-

gation and preparation of th<' &ax caE·c ag!lir."'t him. That's the 
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point I'm trying to --

1\. That i the contentio~ that he is trting to 

make here, thut it ·snot vail<lble in the investigatory stage. 

And we an wer l;hat, bot.'1 in otr brief, and I propose to answer 

in the argument, but I th. 1k fix·st there is this prelirn;_nary 

question of wh ther h h s any rinhL to r~i0 it at all ~t this 

stage of the proceeding, in his effort to enjoin pro t nto the 

investigation by pre1.ent · nJ th-I ... pa1. ticular cUI1u.10ns frol'I beinq 

enforced. 

Q Well, oi:' cours us a practical mattar, · if he 

can't zai~e it no~, rai inJ it at ~ny other occ sion is some-

what academic; isn't it? 11ft r the c:at is out of the bag? 

A W 11, there is the q•1estion of whet.her t.'1e 

fruits can be introduced <l.gainst hir.i if and hen a civil or 

criminal proceeding iu ever brought ageinst hin. No such pro-

ceeding has ever bc~n brought. This is= anticipatory suit on 

his part. 

Q 

A 

Ju:;t what is the iosue to be decided? 

He has sought a hearing --

Q I'm not talking about. in th court; I'm 

talking about when you take it before ~he 1.nt.ernal Revenue 

Officer, what is the .i.ssue before him? And do they take 

evidence? 

A 

Q 

Oh, in the swranons proceeding itself? 

Yen. 
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A The witness is swnmon d to bring with him 

records to be prolJcec which is what is at i~suc here, bl.t also 

sometim.s he's asked qu-,tiot; usually qu s~ions conccrl"ing 

those records. The wit :is .. usu lly a bank o an e~ployer or 

a corporate official. •e Till have records bear· ng on tt e 

possible tax liability of a 1.:hird person, ~•hc-n the witne('3 

isn't the taxpayer himself. 

O Of co~•.::se if it. was a grand jury he couldn't 

hope to intervene, but what if the autt.ority of the Commission 

to hold a secret hearing whict involves another man's fate, 

anci decline to let him in or let his lawyc.,,. in. 

A l·lEll, the authority it" in Section 7602 if 

there is a o~eJtion of statutory authori~/. re is not vcey 

different from the authority of a police officer who goes into 

a business office end qJ0stions so-neone and ge-cs information to 

see whether there may be a violation of law tha~ 

Q -- her.a be::ause they i.ssue a summons and huve 

a secret hearing, do th_y? 

A Yes, the SUI!l! o~s, ;_ : '$ a form of subpoena. 

It's a form of administrative subpoena very cimilar to what 

the securities and Exchange Commission issue,; or the Federal 

Trade Commission. 

Q It's his c.::,.r,.plaint that he wants to intervene 

to show that he io an object of inve,;tigal:ion and that secret 

hearing? 
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A Oh, not only ll5.s coMplaint, but tho sur:;mons 

itself s.:i.ys that the p..i.>:pose of it 1.s tr.i get i.nformatior. re-

lating to his pest lluhi~ity. There is no dispute about that. 

Q And h.:i u.-ilccd to inte:rvene. 

A lie asKP-d to intervene but in a judicial 

proceeding that 1:-e has b:i:ought, ;_n effect. 

0 

A 

Q 

A 

Is thii a judicial proceeding? 

Nc1.l, he hni:. brought a judicic1l proceecing. 

!fell, in his judicial 

Re h&.J 't he never asked to interve1e in an 

administrative proceeding. he asked that t:h.e r:2cords not be 

produced. He asked to interfere with it. He didn't ask to be 

present to question the witness; he asl<cd that the witness be 

restrained from attending it at all. He said that the ~hole 

thing is improper and can't be had. 

Q He didn't I'.' It to pe pe::m.i. tted -to be i:llf; re? 

A No, he didn't; that is not his request. He's 

not trying to intervene in an administrative proceeding. He's 

trying to prevent i:lle summoni:. at &ll. lie says that it cnn't 

be issued; there can't be any inquiry. That is his contention. 

Q On what grounds? 

A On the ground that it'n unauthorizedfur the 

Internal Revenue Service to inquire about someone's inccme if 

the inquiry may lead to criminal proccerlings later on if they 

find out that he has fraudulently understated his tax. 
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That is his contention. 

Now, the, co1.•rt -- 1ell, he .1pheld the: d ni l of 

interventio.~. 

Q 

A 

For lack of ,tan~i~g. 

For lack of .;tandin'l, but he did say that the 

standing q..!e'ltion to acme extent implicates r.ather what is 

alleged in l:hc motion to intervene, would be any ground for 

refusing to enforce the s=oni;, to .see what interest wa:i being 

alleged, in deciding whether \;here was standing. It is,. 

form of the r.tanding question. 

O t·fnat kind of p=ceeding ill it before the 

Internal REvcnue? How did you de.:irynaf:e it? 

A It's just a subpoen :hat he a...nted scnc?One to 

produce rec!)rds so that he co·ild ex=i.no theH. And that's done 

by having the man bring the rocorda to him and if he sees 

something there that he thinJrn is or inp::irta'lce the Interna.l 

Revenue Service reproduces the record und makes a copy of it 

and then gives them back to h:1.m. 

Q Does l:.he1 stal;ute authorize l:hat he bring in a 

witness in the secret hearing? 

A Well, ,the stutut<, doesyt 't specify that and --

Q Well, w, er '.i. done before, then they have 

a right to de that? 

A That• s not at issuo hc,re. We' re not res is ting 

any cfforL of the taxpayer to attend the hearing, In fact, 
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counsel for the taxpayer juct uaid he didn't want to attend the 

hearing, juat before lunC:1. He said th1t he had to rely on the 

good faith of the Gove~nra nt. That's not at issue here. 

The only th:i.ng t:h~t is at issue is vhether the 

?!e can prevent the Govorn,oent from "ubpornaing the records at 

all. Th t's his claim, that iJ"ie ~overnment ha~ no right to 

subpoena the records all. 

Now, this is the }dnd of anticipatory challenge by 

someone not yet direct y f cted by an investiJation that the 

court has generally re used to entE:rtain \ ith regard to any 

kind of official i.nvestigat;.on. 'i'hc general ri:.le in oar ,,iew, 

12 and it ca.'l be recognize- that there are ex~ ~tions to it, tut 

13 the general rule, wheth~r drt·culatcd in terms of st~1din1 or 

t4 of ripeness or th adcq• t r-erJedy at lElw, has been that such 

15 challenges should be made ir, the form of motion ~o suppress 

1G or another proper objection, to i:hc use of the f:roits of the 

t7 investigation when and if civil or crjninal procee:ll'lgs are 

10 actually brought again~t the cornpiainnnt. 

19 And one cc.,n1;id ?"acion underlying this general rule 

20 is the preju:lice to the puhlic interest that uould ,:esul1: i:rcm 

21 unwarranted intarriiptlon~ 1,nd po~t:;,oncm nts of official in-

22 vestigations. To cite on:ty one example: statutes of: li1~itation 

23 would continue to run while possibly protracted litigation migh 

24 take place concerning t.he manner in which the officials ~ere 

25 attempting to conduct the investigation. 
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And, ti is ge.ieral .cule is a L!Jo in ·cnc.ed to protect 

the courts gain t unn· ce. ar im o it ·.on-:. c 1 ,_ 1eir time by the 

bringing of i~ticip~tory wtd pi c _al !iti~ t'c1 by~ r~ons 

who may n,vci:: be hart ~a and , • o will have d'?qu te opp'>:i:-tuni-

tiez to ass rt their claim i en hen thy are directly 

affected. And, indeod, judic~al economy i~ al~o a significant 

consideratio~ in the l.:..·11' of. int. rveution it!. lf. 

Por exar:iple: on p-J 14 anl 1~ o_ our brieZ .here 

is a quotat .. on from a re cent ..houghtful opin:i.on of the Court of 

Appeals here in the District of Columl:,.~ on~ subject of 

intervent.lon, in Smuck nguinf>. Hobson. And with the Co=t's 

permission I would like to rc'l d the f:.rst sentence of ti1at 

quotation, which says: " 

"The decisicn, \ h ·.h..ir :tnt-:ir.vention of right ~s I 
w...:ranted thus involves an accornmoclation ):,~tween t•~o potentiall~ 

conflicting qoals: t.o achi ve judicial cconcnies o~ scale by I 
rcsolging related issues in a s·ngle ldWbuit, and to pre:cnt 

the single lawsuit from bicol"'1nq fruit.essly conplcx or 

unending." 

But ii, the prc-<;cnt- case both of these conside:cations 

are on the s= t,ide of the bdl.::n-::e, the s~de opposing inter-

vention. Instead of se-kin~ .o consol'date tawsui~s the .. 
Petitioner here is ateempting to proliferate them, not only by 

inducing the pres, .. ;ce of its enforc13ment pror:eedinq, but also 

as we sho11 ;_n our brief in foot -iote 8 on page 23, by inducing 
I 
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similar proceedings in t:c Dis~rict Courts in the Eastern 

District~£ Loui3ian~ Lnd th, Southern Q~strict of Illinois, 

in which the s"me i~s~-- were raised in u~ att~mpt to intervene 

ag;'.iin:it subpoenas of other witn sses who h .... d records bearing on 

Mr. Donaldson's tax .1.i:'.!>il".tic'... 

If there ill"e C"ounterbaleir.cing consideratio:u; favcr-

ing intervention ur Zavo,:-ing Rt, nding, m..y b- a n.or ciccurate 

way to put it, they mus~ adhere and whatever interest cf his 

that the petitioner cla,.ms would be c.dvercely affected by com-

pliauc:e with the subpoenas. 

And we belie , t-.h re:l:ore, that the Court of !\;>peals 

correctly analyzed thi caso turning on the nuture of th~ 

inter.est the petitioner i& =Jerting c:.,~d how ~hose interests 

would be affected by complianc with the subpoenas. And w~ 

contend that the court corr~ctly concludnd that the interests 

asserted are not suffic:.cnt to bring the petitioner wi<-.hin any 

proper exception to the s 1 ~ul r~lc against interference with 

investigation3 of third pu Jons. 

Q This ,iould be, according to the petitioners, 

it wouldn't make any dtffer nc, ~hat they were investigating 

for, except let's assume admittedly the•r were purf:l.!ing a 

criminaJ invc.'ltigatlon. 

A WEll, :.f aiat is iroproper and i '€ the fruits of 

it are s;ou ,t to be U!lt::d against 'urr tJ1at 'o the tiJ11e uhon ho may 

per:nitted to raise that isoue. 
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A 

Q 

Well, would /OU suggest that --

In :f:e1 r .;,1 'l half of the. e investigations. 

Well, ::: l,ncn, but t o 1::.,.1 you :'Ii ggeot th, t it 

wouldbe improper? 

A No, no, y ~q~°'ition is quite the contrary, 

that it' £lil investigation 5. to w;1c- ..her i:he:te ha..i b0en fra•,du-

lent understatement. of o w'1ich involve both civj 1 ·rd 

criminal :Lrnpl ic tions. 

0 Do you zay it would be quite cill ri~ht for 

the Congress to m:m the Int r1al Revenue Service with coercive 

investigetive powers iu crin,inal ta;~ cases that may not be 

available in other kinds 1f ~riwi'l~l ca~? 

A ,•e,.l, thi,; nee in a c iminal_casr,_,_ There 

is no p::-nding criminal ca e; it's just ...n inves i:iga·i:ion. 

0 ... know. ,'1cll, l mean, btt --
/;. This ta not U'lUSU, 1. 

0 -- what thi; •~e invcstigc.>ting is ~hethc·r or 

not there is a cri1"'inal 1.iability. A_surne that that --

A As well 'J , tether o • 11ot. therE> is a civil 

liability or possibly no liability at .:.ll. It's the saJ11e thinq 

that the sacurities and Exchinge Cornmi!lsion invcstigs.te!.. with 

their subpoenas. Thls is not unusual. It•~ -- the Federal 

Trade Commission subpoena3 -- this is the nature of inv~sti-

gat.ion to 

Q Your 4uitc ~illing to take thio position even 
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though you say, "Yes, w~ are investigL.tL:g to ee whether there 

is criminal liabil i.ty or not, althougi, •~e also invc!,;t.igate 

civil liability. __ _ 

1 Of course; tl-ut •.P the duty of the Internal 

rua:vcnue Agent, to condi:.c-t the inv 21:tiga :10:1, see what the in-

vesci.gation discloses ,d wh thor he thou' d rf!ccm.'T'sn.:1 n 

criminal prcsecution o~ that a civ~l penalty be assessed or 

that 110 act:ion be take-,, or po• a!.bly t:oth the crin inal 

prosecution and the civil assessw.ent and then his r~ccmmenda-

tions are reviewed and sorr:etiMe,; overr.·uted. 

Q But you would argue tha': if there was some 

objection to these records at the tri2J. that they should be 

overruled if the only objection is that they were coercively 

sought before any case was filed? 

A I agree with tha.: contention; it should be 

overruled if that is the only bas.i.s fer the objection, but I 

also say that that is the kind of objec;ion that only someone 

with an interest in the records should nave the standing to 

make at that stage in :he first place, at the investigative 

stage in tha first place. 

Q 1'111.en :rou say "an interest," ;ou really mean a 

proprietary interest; don't you? 

A Privileged. 

Q Privileged er proprietary? 

A That .l6 the lt • nd ot interest that was involved 
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in Reisman against Caplin. 

Q He 11.:is n gen ral intarest, certainly, in this 

i?lformation. In a bron1 sen.ie ho obvi.ous.1.y has a gen~ral 

interest in not lettirg the government see it, but what you 

m?an is ·;;o narrow do-.rn the p:copi:-3.eta;..-, or. pJCivileged in~ereet. 

,\ ~h t is = in .. erest ~n the record~ themselves; 

yes, a proprietai:y or privileged interest in tht l:'acoe<ls, 

Q Can Section 7602 and th~ p~ocess be the means 

by which the Internal Revenue Agent3 11oul1 go to a bank and fin 

out the tot~l amount of deposita that a taxpayer maae and how 

much he paid in interest, for exarnpJ.e to £ee if he had a basis 

for his deductions? 

A That is very frequently the case. Infact, 

very often the bank will supply such info:cf!I tion upon a fonnal 

request and if <1 sUiru•ons is :l.ssued at all it is mora or less 

silllult&n!ously iasued to be put in th~ files ag~irs~ a possi-

bility of future complaint: that the bank needlessly turnE:d over 

the records to a government investigator. 

This is t.ho w.ethod in wlU.ch these ;.nvestiqat:i.ons are 

made• and it has b en for. n , ery lo:.g time. We huvc traced the 

genesis of Fection 7602 in our brio( end it has always been use 

in this manner and as '1r. Justice JJla-::kll!•Jn _.uggested from the 

bench, this uee h· . .J neve1~ been qU!c'-tionea. until v~ry recently. 

There we~e no cases w1dex th 1939 Coda. Then l:he provisions 

explicitly said that t1~se s1m onRe~ could ~e u3ed for ·raud 
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investigations to show that this has been consolidated now into 

O!'le provision and it means t1e same thing but there wera no 

cases dt al 1• challenging i:hi.,; on the ba!lis of the criminal 

purpose arg 1.,1en•.:. 

'i'he only issu! that ever arose was the issue that 

this Co~t settled in the Po1Te!l case, that there rceei not be 

a showing of probcl>le cause in ord-:r to obt,1in enforcem~n-i::. 

ilut;, no one ever clained that beca.ise of the possibS.litt of 

cr.i.r.1ina.l. li'lbili ty this proc- ss couldn't be us<'d t all. 

Q - yot,: view of the ri.:,lcs is that the law of 

intervention doesn't cc e into play at ~11? 

!:ell, ;.t L a useful referanc I don't l;hink 

that the iscue woul.l nc essentially different if we happened to 

be in a case in ,,hich the wi i:ne::;s hif"<:elf h ,d interposed a'l 

object5.on .;.nd an enforcerr.ent p:".'oceeding had been brough and 

then the Petitione~, withcu~ havinq inouced that proceeding, 

tried to inu-rvene in that ,»-oca~ding. It just. seem'! to me tha 

the way this ca5e arose high).ic;hts whnt 's r•rnlly involvr?d here 

an<.l that the operative consic,c..:ation i the s:: ge ot th.• pro-

ceedings at uhich he is tryit.<J to e.i;::,"rt his interest and the 

kind of interest he is trying to asr.crt ~nd that, ~t seems to 

me, is why Rule 81 say.i that the r.ile5 are .ipplicablc i,1 these 

proceedings to enforce a subpoena only in~o~ar as, in it::; dis-

cretion, the Distric.:: Court thinks the rule is a proper guide-

line in the case. 
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really 

We arguE ir t~rm~ of th r11c, bit the case is not 

conventior,,l nterv ntion case and I .. :m't th.1.,'lk it's 

a cas<- abou · the 1, w c · r <;ervention "l! !!Jch. 

Q If I un erst nd it, on his pplication, which 

I just read, he seems to be ar.kinq for more th.m I understood. 

you to say. D.,dr 't 1'c , ,, o interv~nc- in the administrative 

proceeding where thi wi tnes.; was goi ,q to be :-~=ined? 

A Ile --tis at'plic-ation was to intervene .1.n the 

enforcement proc~ dins in the Distric,~ CoJrt. That's his 

applicution. lie wants to 2.1 t!'-rve-ne 5.:i the enforccm:: nt proceed 

ing and ask the judge not tc enforce .:h simunons; not to let 

there be a subpoena. 

Q Jiu sked tr Oistrict Court to protect hi,:1 

against the Government•~ act·~n .1.n th1t subpoena; did h~ n~t? 

ii. lie fir.,;t go ,\ tempo:.::ary restraininq o-::der, 

telling the witness th t l,c -=ou) un' t comply with the su':>pcana 

until ordered by a couri: to do so. And the1 the sul!lmons en-

for.::ernent p·ocecdinq w.s bron«ht and that's what he wanted to 

intervene in to prevert the coyrt fra-1 orde~inq the wit1ess to 

comply with the summons. Ilia whole content.ion is to try to ge 

the witness not to co1r.ply wi :I, ch.? surnrnons, thet there cannot 

be any surarnons. 

Q I thought his conten;ion in his complair.t was 

that he wanted to interv&ne in thi~ ~ase. 

A In the --
J3 



1 

2 

3 

,1 

5 

6 

7 

a 
9 

,1 
1, 

10 I 

11 

1Z 

13 

14 

15 

16 

17 

10 

19 

20 

21 

22 

23 

24 

25 

Q To protect his inter<?E.ts. 

A i•o; that is not what t.e as ,erted, because just 

before lunch he dia not w nt to attend the 'ldi 1inistrati•1e 

hearing as • uch. lie' s never made that. claim, '-Ir. Justice 

Ulack. He's claimed only th1.: it', i.1i:,rope~ to hav_ a summons 

in this kind of a ~itness ~t 11. 

Q Well, ·.s it the Govei:nmcnt's ,osit:ion that an 

Internal Revenue collector hau a righ _ to sum_"lons soncbody and 

make ou~ a case a~ainst he defendant and not let the person 

who is the conterr.plated Jefendant get into ;he hearing? 

A ! ti ir we've alr'!adv answured that question, 

Mr. Justice, because it's no an issue in this case, and I have 

never had any occasion to look i.nto it. 

Q It rather looks tom~ like it is. 

A Well, that 1 1; not the way we undei:stand the 

case. That isn't what he's sked to do. 

Q Was he offered an opportun1 ty 

1\. Well, no one is ever offered on opportunity, 

no one is ever notified of a s.i.,cT1oz1s; it 1 3 only through scrt of 

a haphazard situation tJ-.at someone other than the witness knows 

that the summons has beer, issued. This is true also of ad-

ministrative procedure cubpocn~s in the agencies: the Security 

and Exchange Commission, for example2, ;_ssue,;; a subpoena to a 

bank and doesn't notify myone else about it, and if the bank 

produces the records that are asked for, that's that. 
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gation. 

gation, 

This i~ not J haring. All this i~ is an investi-

Q 

A 

Q 

I tno, gl,t i: wa. a h <ring. 

Oh, no; the summons iE nothinG but an investi-

What? 

That's not. hearing. 

And I don't know !low you dsiiine i2 hearing, but 

if you summon a witne~s to come up before a man who iG not a 

lawyer; he'; not a ~ud9e; he's not a notary public ex officio 

justice of the pence e" n, and you summon him in 1:hc-re to take 

evidence po nted d1r ctlv at some individual. Is it the Govern 

ment • s position that h has 10 r.Lgn t to be ~ere or know any-

thing about it? 

Well, J' I ioiy, 'chat's not an issue in this 

case; I don't know wt.at our :1osi tion f.~. I don't feel I should 

take a position on <:he spur of the rnornent on that question. I 

think it would be improp r for me to do so. 

Q l'lell, th11t•~ all right. At the present tine 

it looks to me like it i~ --

Q Frcm your point of view, M~. Wallace, is this 

different in 1111y 1;ay l:rom a qovernmcint gency, whethe:t Treasury 

or FBI or others, ca.lling on a ocr on, a third person, for 

axar.:pl.e, a gu:1 ohcp and asks the gun shop to disclose its 

records to se-.i w,1cther they have sold a ,38 caliber SMi':h and 
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Wesson to an n who is 

tally any diifercnt 
r 1•, J •.qation. Is this fundarren-

t or it essentially the same? 
A J-,. n., . t' Js,:,n a th &ame, that this 

is the kind ot thi~1 t1 

ques tior,_ peop.e. 

.> lJ.cc.:nan c-oer, every day when he 

Q Where a,e t.t police a.1 hu e 1l:hority to 

sumn-on people intc, 

A 

Q 

,. ell, not t.,_tough ;_ sum: on,:;, but --

I 1.ud r.r taud h r..., it wa I a sum.r.ons. 

A Ye, but lt's very litt e different. All it 

is is that he s qc-ing to ~k the-c questions. /IS a L1attcr of 
fact, usually the ll111,n ') . ... t:s, 1101; by havirq a 1,un come to 
the lnterr,a.1. Rev 'l1I at alt, 'Ut tt. Internal Revenue man 
goes to th~ off'.-':e an l r Yu he'd J.i:C t.O ::,ee tiler:e reco:::-ds, and 

the custodian of t.hEc r ccrdr. t :ro, ti 11 tight; why don't you 

look at the records, u1t p a 

file." 

.~e rnc ~=mon~ to l.n my 

Q 

perscn to cone b~fore m n who is not a judge, has ao judicial 

capaci t1•, co qi ve vidence which i to be u.;ed to convict a man 

of~ cri. e? 

1, 

crl.minal case 

Cl 

A 

This is an ev~dence that can bo used in a 

Maybe lt can --

rh ;-ecui.- 'l. -- the records can be introduced 
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and he has 1 chance to oojc~t to the iPtroduct~on o~ i:he 

records at the time of tr( tcial, but nobody --

Q r 'm talk inc;- abo1 t tile wi tn.Js~ --

:· el , he h" a t"ight to co:'lfront a witness 

bofore his ·:1c?st.i.n:ony Cdn b' 11sed against hi.n. That's the same 

as if the pc-h.cellldn askc:l sorneboQy on t 1tc street oomet.liinrr 

about him and you have to br'ng him into court and make him say 

it again and have hin cross-cxcmined. 

Q I cen't ~ui c underst nd why you aay it's the 

same as i:. i.l!!ply t:1eeting a man on the street and asl.ing him a 

question. You su".tl!llo1 him w~ before a Unit1 States officer and 

ask him questions. Is he put under o~th? 

A I don't have- , !'ly amwe r to tt,at • assume he 

is. 

Q And somebody finds o,;t that they are interested 

16 in it to the extent t:21at t h~y want to be tr.ere to protect --

17 A No; he wants to stop it altogether; he doesn't 

18 want to be there. H~ just u nts to stop it. Ile says it can't 

!9 be done. That's what ..it issue here. 

20 

21 

22 

23 

2A 

25 

Q 

A 

can't be done. 

Hell, that may be. 

That'::; the- ">nly cJ ai.m he made, was that it 

Q I hope you ar~ going to get a chance to give 

your views about the Rcismz,.n cese. 

JI. \\'ell, the- Reian>.an case -- yes -- however i t's 

37 



1 

2 

3 

4 

5 

6 

7 

0 

9 

10 

11 

12 

13 

14 

15 

16 

17 

10 

19 

20 

21 

22 

23 

24 

pronounced -- I don't :,now how thl"! gentl~~an pronouncC's his 
I 
I name -- that j_nvolved ari , tteMpt to get fron the accountant the! 

working per,ei::a of the t...Y.pt.yer 's at tome)', and in that si tua-

tion there waJ a proprietary interest b~ing .:s~£rted by the 

attorney and a c ... aim of ~rivilege ·i:hat t.'le taxpayer ,night want 

to assert ana i. n that !Ji .uat.i.or. the co.rt said that the , en-

eral method that is usea by tt~ petitioner h. re is the appro-

priate way to assert tho_ int rastL. 

Now, he ~ust wed ~e,1eral lc.n<Jlage, but I den t 

ti1inJ, that it forecloses the i.ssue of \\hether, \?ilen then, is no 

comparable inter.est in the ~cc~rds being disclosed there 

shouldn't be any kind of .mticipatory ay thnt a taxpayer can 

prevent the investigatio~ from going areaa or th~ records from 

being turned over to be usC'd l:y • thi:cd person who is ,1illinq 

to produce the~. I don't our vie.• is that the case s;.nply 

did not address itself to that question and the Courts of 

Appeals have <liffercd as to the imp~.;,.~ tions of the case, as to 

that question. 

Our position is th~t this kind of an~icipatory cut-

off of the investi,yatio·:t c= take place only at the b best of 

someone with that kindof an irterest. 

Q What you' re aying, I take it, is that the 

broad language, and it i3 bro .. d language in the Reisman, has to 

be read in the contt·xt of ,~hat the p11rticulaI issue WC!: there? 

A Well, I think o • I th5.nk that wa•:1 tb.e 
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ring to. And the court aid keep talking about "to assert 

the .r i.nte~·east," and th'-' w ... the kind of interest involved. 

Q Wcul.cl ycu s..:y that; the material sought in the 

5 Reisman cas~ .w.-.s nearer 1:0 being the •• ind ;_n which the tax-
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Or less so? 

A Oh, it uas much nearer to it. I think the 

taxpayer had a claim of privilege that may er may not have been 

a valid claim, but wha::: was invol11ed there, according tc, the 

complaint, was the working pepcrs of the t.!.7.pa7(3:;:'s attorney, 

which the attorney had turnoa over ~o the accountent an~ the 

accountant -..as being asked to produce them in the investig1:1.tion 

And the attcrney wanted t-;; enjoin that, claining a proprietary 

interest in those pape.;!'I and the court said th, t the attorney 

cou!d intervene to assert that interest in a nummons enl'orce-

nent proceeding and that the ta.xp,lycr could in~crvene to aEsert 

his interest, which would have been a p::-ivilegc interest, an 

interest in \,hat would be discloset thel:e, other than antici-

patory int;?rcst about posatble future use that night be made of 

it. 

Q Hr, Na1lacA, is it your position that this 

may actually accrue to the benefit of tho ta>:pi'..yer, to wit: if 

your investigation turnf. up nothing, that then no criminal pro-

secution will ever be :nstitutcd? 
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A l·iell, that i trt.". .c always hesitc:.te to say 

what may accrue to sc. neon else'~ b "le .:it when ne is opposing 

3 my position, but it cert.irly s true that 1.n fewer ti,an hc:lf of 

4 thn cases in which ~u 1 calc fraud ~nv~stlgations ,re made by 

5 

G 

7 

8 

9 

10 

11 

12 

13 

15 

1G 

17 

10 

19 

20 

21 

22 

23 

24 

25 

special ..igents, a:i:e C' inal prosecutions cv<?r brought and yet 

in mruiy mor of the c er fra2d penalti 3 ar<? collected. 

Q Did r get your ans er t.o Mr. J'.lstic Dlack's 

question ::: to whe her he wi .. r, zs W'ould be under oath, to be 

that you d;.dn' t kr c,. ? 

A I believe he would be wider ~th, b~t I just 

I, frankJ.y, &n not v .. ?"}' knowledgD.ble about the prc-ceedings 

at the summons, 

Q lf &o, that'::; i;o; ething ne:1 in rec.?nt years, 

b!lcAuse in form~ years they we-r:c not; th~y 11e1·. nien.ly 

questione<l. 

A Well, then, pc,rh.:op,;s that • s what it is • I 1111 

sure there \IOuld be no oath taken in the bu:e- .. ness office when 

the Internal Revenue Agent goes there anJ 

Q Would jOU mi~d ~iving u, a me"Y.>randu.~ o. it, 

I understood it the otl1e,: w.:.y. 

A Oh, I would be hc\ppy to furni h )OU c1 me• 1orc1n-

CertQinly, Mr. Justice. 

Q t1ell, on tha •P 1.ticulaI point. 

A 

Q 

Yes; on thvt point. 

Decause Mr. Ju;tice Clark stid in the Reisman 
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case that"however the Go•1er,11r.ent conced:l!J that a witnesz or 

nny interested pcrty m.iy att, c- ... lie summons bef'ore the I earing 

officer." ~ow, was th. m 'l J . , • h as req1ired to appear, 

a hearing officer? 

A No. I beli~vu that r.efcrencc in the Reisman 

opi.,!.on is to t."lc he, ir,g before the judge or before a magis-

trate as to whether --that'll rlght, as to whether the summons 

would be enfo~ced. I be!iev he's refe,rinq to the sumrnons 

enforcement proceeding. 

Q Before the earing offieor: noc before the 

ji;.dge. 

A Well, it can be brought ~efore a magistrate, 

this k~nd cf enforcernea p~oceedinq, although i~'s uoually 

brought befor~ the judg 

Q Well, I iroa ine he knew th difference between 

the judge and th" :-ie .1: inq officer. lmd h .• aid "before a 

hearing officer.' They have them, oon't th.y? 

A Not in the Internal Revenu Service; no, sir. 

No; there are no hearinc;s ir, the Irternal Re.venue service. It• 

not an administrilt'vc agency; :!.t's d part of the Executive. 

O Very 11ell, Mr. Wallace. 

You have about tiv minutes left, Counsel. 

REBUT'.l'AL ARGUY ,NT DY ROBERT E. MELDMJ\N , ESQ. 

ON BEHALF OF THE PETI'l'IotlER 

MR. MELDMAN· Thank you, Mr. Chief Justice. 
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If I may poss.i.bly I can cli.r:i..fy GO e of the question 

that w~re left open. 

In re ponsF to your inquir-f, Nr, Ju tice Black, as 

to whether or not the indiv:ldual t1as put under oai:.h: there, as 

a practic'll mattez, re · •o procedures folJowed. When a 

summons :i.s erved if it :l.s scrvN:1 at tre place of business an 

individual is not form lly s o:cn under oath and them. ask~d to 

give th ..:-ecords o..: r. Ho~•ever, under the Internal Revenue 

9. Code, ar.y info.tmation q.ive1 to a officer of the Im:ernal 
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Revenue S•Jrvice is con id rce1 to be t1e equ.iva1.ent of being 

given under oath, since it. .s subj ct to a pe:r·ury .:.'large if it 

is false, whothe::- he be swo:..:n actually or not sworn. 

The section of. th in~ernal Revenue Code provides 

specif.i.cally for perjury case~. 

The second type of practical appllc.tion is where an 

individual would be ser'1•d 11'th s\ll"nons a~d requested to 

appear at the Intern~l Hovenue office in an office there. 

The reference to the hearing offi.cer in the Reisman 

case as is indicated further on in the case, ~-s to tile agent 

that ic::;ued the surrrnons. lie, in essence, con:,n,1cts a hearing. 

I think AB Mr. Justice Black po:i.At. ... d out, ... t's an 

.informal grand jury, ii: ~-cu ould, to.~th a one-man grand jiu:y 

sitting the~e. H~ proc~eds o g ther evide1ce and in'ormation. 

I might point out -co the Court tn~~ on page 9 of our 

.:,.ppendix .'.n the brown cover, 1 • El nmors is reproduced and the 
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beginning of. the sll.lTu-ncn .. rear;.s: "Greetings. You are hen .. by 

summoned and requirc',l to app.ar before me, dll officer of. the 

InternalReveriue Service.' 

a subpoena would. be giv,n. 

Tt goev on in the same :::tyle that 

The summons on th~ bottom n<lkes note of the tact 

that failure to comply 11ith this su.nmons will render you liable 

to proceedings in the Di~trir,t Court cllld on the back side of 

the su.7111\ons it :.:,:cocee:is to tell you you can be .Eound in conte:-:-,p 

end fined up to $1,000 and so on. 

It's a very 00111111en<ling thin,; given to an individual 

on the out::;ide. 

Chief Justice nurger had asked whether the United 

States, in £Jsencc, is r~.lly saying ~hat h~d ~omei:h1~g else 

been used the ta:·payer would not have objec+_ed.if .;.he s 

information could have b~en gott n by a s•.lbpoena duces tecum. 

llr. Chief Jut·t.ice, I think '•hat this is the nub of 

our case. tic say that t· ere a.ce grana jury proceedinqs; we say 

that there are search ~arrants; there are many remedies avail-

able to tte InternaJ. R~v-... nuc S-::1:vice, but uhat tie're objecting 

to is the use of. this adn ini&t .. :ative i.nte:~n,.l coercive summons: 

take this taxpayer or take this third party and bring him in. 

Q Well, are you conceding that a grand jury 

could get this information l\1thout any diff5.cul.ty? 

A Yes, Mr. ::h!ei: J"'ustice. Wo h.:we never: denied 

·Cha"C .• We are strictly --
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0 Well, a:i:e you suggesting, as part of your 

total argument that Congr.ess has no power to get it in this way 

that that lea~~~ the enforcement aspect to calling people 

before grand juries. That's where it would be; would it not? 

A I don't believe so, Mr. Chief Justice, because 

a search warrant is the other thing tna·:: can be used. And the 

Internal Revenue Servir.~ ::.s now begin.iing to use that.. This is 

what ail the other law enfJrcement. ;c.gencies use, ;_s a search 

warrant. 

As to the qnestion of whether this i.i cri1'linal or --

Q l!ay r ask you one question? 

A Yes. 

Q For 11hom did you ask to intervene and before 

what agency? 

A Mr. Justice Blc1ck, it is not in the record 

~at came up here. Originally a letter was sent co the agent 

that issued this summons; the Internal Revenue agent. We had 

objected to the isouance ol.: the summons by the Revenue l\.gent 
--and asked to eit.lter confer or have a hearing with h5.rn. Because 

'ltf ·.1h:'tt h:.d happened :tn the past, our ... .,,::ter read if. we did 

not rt!Ct:ive a renly w::.t'tin ZO c:iays we ,1ould asu:mEi that you 

have rejected our request.. This is what happened. 

0 Well, do you concede that ::iou were not seelting 

some kind of an order to interveno before the hearing officer 

here in order to present your vie\tS before him? 
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A Well, we were- objecting to the swnmons and 

be it before the heurin'.) )fficcr or oi:herw~.r:e. If t!'.e hearing 

officer would sit in a poi!i.:lon where h, -x>Jld inake a deter-

mination whether or no~ tha;: summon wus valid, we would have 

sought a full he.ering there. 1-11'.' made a token attempt- to make 

an intervention tI1ere, ~f you would, 

Q Lui:. yo.ir is.::u1c ;;_,, that they aren't entitled to 

get the 1:ecords at al! hy :h"., mode? 

A 

Q 

By thi.-:: mode: }'CS. Th,.s is correct. 

Jlnd it woul'2ll't. satisfy you i!: the ruling was 

that yes, they can get ~em but you can be pre<cnt after they 

get them? 

A I th·,'; ;hi, would be a great step fo,:,1ard, 

Mr. Justice White. 

Q 

A 

But th..it •.sn' t your ~rgwnent here? 

No, it i<u't. I rnay tell you that 

Q Well, in c...:fect, ii; the rer,ult of your posi-

tion, if it is upt,eld, that. 7(02 :.s nullified for all practical 

purposes? 

A No,~ don't believe so. 7602 is to be used in 

investig.::ting civil tax l.1.ah;lity; in =hocking the man's income 

tax return and it should be l~ft and i~ s~ould have this power 

to verify deductions, to ~ee if proper interest has been 

reported and :.-,o on. W!:! !l.:we no quarrel with that. 

Q Soroetimeu we know <'S a praco:ical matter that 
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if the agent went by u, · s proc!'!ss under 7602 and found out that 

the deductic ns the tM,_, ye~ had been c~ .:iimi.ng w ;re intet·est for 

a long period p~~t, a,~ r~~ular pxictice and ·here never had 

been any tax puid. Til t ci11il inquiry Sioulc lec1d v~ry likely 

to cr1.minal prooecut; on 1 •oula i 1.: not? 

.'hat' true. Mi:. Chi •f ,-rus tice. However, we 

had r,ot eve" objected to tho ,1.1: E 01: the s•J.mmons in that case. 

We cnly objected to th 1 ,e cf the su.mrnons by a special agent 

aft'al!: the r fer.r l to the lnl:eJ.ligence .) ·vis ion, when he is 

10 11 making c. full-scale criminJl inve 1t'gdt~cn. Ou: objection is 

11 I 
I 

that virtually r..:iw th r:nl~• __ of trn.s ur.r or.t., and tl.e 

12 : Government 
I 

admits t.h:'.s at p.i • 38 of the•. bric;,", is :i.n criminal 
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cases 2.nd not for t:he ~• ~ut:ory ,..,i1,. "· icy ,; "t ·:hey \IC re 

originally granted. 

Q \,cl•, .f .h t is so, then your position 

doesn't: mean that 7602 s null~fi ? 

A If th~y con inuE t~ oniy m-ke this ~se of the 

s uromons; yes, it would • 

Q Well the w, -I •;o cnfor :e your position, I 

suppose, would be to say c.b<14 \•.hencver a 7602 ummons is issued 

and responde'.l to ti.a t&<p~yer tJ•<" 1 bein<J invest.,_gated cannot be 

criminnlly prosecut.?d 'l:n'l.t ;,;ouid be t11 sanction -::o enforce 

your pos~tion, 1o~ldn't it? 

A "e , !our Honor, and ti.ere have been C/;\Ses 

cited in our brie:f. I bel.1.ev~ Hincheol~f f versus Clarke, "lhich 
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did ju3t that. The District court. enforced t·1e summons with 

the provision that they ccu'.d n:>t be used in criminal. caa<!s. 

MR. CHIEr' ,rue 'l'ICl:: l:lURG3R: ThE<nk you. 

MR. MELDf'IAN: Thank you. 

MR. CHIEF JUSTICE BURGER: T,1e C.!Se ic sllbrni tted • 

(Whereupon, 01t 1: ,is o 'cJ.o:::k p .m . the argllil'.ant in the 

above-entitled matter w"-3 cor,cluded) 
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