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- - - - - - - - - - - - - - -
l 

IlNES"lmNT COMPl\NY INSTI1·LJ'IE, ET AL., ) 
) 

Pet;;.tioners, ) 
) 

VS l 
l 

HILLil.M B. CAMP, COIIPTROLLER OP THE ) 
CURRENCY, ET AL., ) 

) 
Respondents. l 

) 

No. 61 

The above-entitled matter came on for argument at 

11:00 o'clock a.m. on Tuesday, December 15, 1970. 

BEFORE: 

WARREN E. BURGER, Chief Justice 
HUGO L. BLACK, Asaociate Ju~tice 
WILLIAt-1 o. DOUGLAS, Associate Justice 
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P R O C E E O I N G S - - - - - -· - - - - -
MR. JUSTIC.E BLACK: Number. 61, ·nvestment Company 

Institute, and othe.rs, again:1t William B. Camp, Comp'i:roller of 

the Currency, and others. 

ORAL ARGUMENT BY G. DUANE VIETH, ESQ. 

ON BEHJ\LF Ol? PBTITIO!IERS 

MR. VIETH: !1r. Justice Black, <llld may it please 

the Court: 

The issue in this Cl!se, tile 1.road issue, is whether 

the Comptroller of the Cu:i.·rency has author:Lty to permit 

national banks to operate co ,1ingled investment funds for 

managing agency accounts, such as the fund involved in Number 

59 which has just been argued, notwithstanding the provisions 

o'€ the 1933 Glass-Steagall legislation as amended. 

However, since it app~ars to be conceded all around 

that the ordinary open-end mutual fund which I shall describe 

in just a moment, is proh~bited by the Glass-Steagall legisla-

tion from engaging in the banking business, and conversely, the 

banks are prohibited fi:om oparating a garden variety of tradi-

tional open··end mutual funds. 

The narrow issue before the Cou1.t, we submit, is 

whether, in sum and substance, u comingled invest.-nent account 

of the kind that has been discussed in the last case and which 

will be discussed in this ca~e, whether such an account is, in 

sum and subotance, an -- ope end mutual fund. 
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The Petitioners in tt,is case, are the Investment 

Company Institute, which rep,·escr,ts most of the · utualfunds or 

open ended invect.'llent com~anies in the United States, and a 

nULlber of individual rnembero of that institute. 

The action was brought in the Dist:cict Court against 

the Canptroller of th Currency, erting that his regulation 

9.lll, which purported t:o pe:~lit this ':vpe of ac.:·J;ivity was un-

lawful becc.t'.Se it violated the Glass-gt!? g~,11 1\ct, and also 

because it permitted c,ctivit.l :l.n excess of the trust powers 

which the Comptroller was autilorined to grant na~ionul banks 

under Section 92-A of the Naticmal Banking Aci:. 

The District Court found that the regulations were 

invalid under -- on both contentions. The llliltt~r was appealed 

to the Court of Appeals and the Court of Appeals reversed on 

both matters. 

First I should like to briefly summurize the four 

sections of the Glao&-Steag,111 !'let of 1933 which we believe 

are applicable to thi case. The Court will recnll that the 

Glass-Steagall legislation was passed in 1933 anu was prompted 

by the al.Inost complete breakdown of this nation's major finan-

cial institutions during the late 1920's. 

A nwnber of reforn.; in th;o, nationa! banking legis-

lation which today ar.e accepted as commonplace, such as the 

ins,,rance by the Fecleral Dep:sit Insurance Comp ny, of national 

bank deposits and st~te bank deposits and other banking 
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provisions were adopted in the Glass-s~eagall legislation. 

However, the sense 01: purpose of Gla.,s-Steagall., was to 

eliminate the inherent conflicts of interes·.: which are p:cesem; 

it the conduct by the same entity or closely affiliated en-

tities of: the business of commercial ~anking on the one hand, 

the bus~ness of receiving deposits subject to demand -- the 

activity of commercial ban.~ing on the one h nd, and the 

securitias business,the busi·~ess of investment hanking and tho 

business of issuing, mlling, distributing a.rid underwri tin~i 

securities on the other hand. 

And then there ace, as I 3ay, four central provision1J 
I 

designed w accomplish this pur.:f,ose. The keystor,e provision 

is section 21 12 use Sec. 37\3. Now, unlike the other sections 

that are involved in this case, some of which apply only to 

national banks, and some of t hich apply on 1.y to banks which are 

mer.ibers of the Federal Reserve System and ! might mention that 

all national banks are menbers of that Federal Reserve System 

most of the banks :!.n the United States are state banks which 

are not members of the Feder •i Reserve System. 

But, unlike these other. sections, Sect.ion 2~ applies 

tu ctll banks, state or national, me;nbers or nonmembers of the 

Federal Reserve System. In the broadest possible language, 

Section 21 requires the complete divorce of the business of 

001111nercial banking fro.n the husin~ss -- from the securities 

business. It prohibits the simultaneous engagement inthe 

s 
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business of receiving deposits subject to withdrawal by check 

or other means, which namely i~ the business of commercial 

banking and engaging at the same time in the business of 

issuing or underuriting or sel:.ing or distribu-..:ing stocks, 

bonds, debentures, notes or other securities. 

Section ,.s of !:he National Banking Act is also 

relevant. It, however, applies ~nly to national banks, and 

indeed, is the provision of the National Bankinq Act which sets 

forth the corporate powers of: national banks. In doing so, it 

enacted two limitations, or I beg pardon, l:wo exceptions to 

t.~e broad provisions of the other provisions of the Glass-

Steagall Act. 

It did first permit an.,., .t!ori.:cl! national bank to 

underw-cita and sell a strict).y limited lis'i: of government bonds, 

And secondly, it eY.pressly confirmed the right of all national 

banlts, whether or not they exercised trust powers, to perform 

an acCOlll:IIOCi&tion service for customers by permitting banks to 

purchase. and sell securities solely upon the order and for the 

account of customers and not for the acount of the bank. I 

refer to this as an accommodation service. The legislative 

history makes it clear and the contemporaneous publications of 

the Comptroller of the Currency of 1933 and '34 make it clear 

that this service was intended for the smallerbanks located in 

smaller communities where the ordinary oervir.:e of the broker-

dealer were not available. That situation may not prevail to a 
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great eitent today but certain:i.y in 1933 tnere were many 

cornmunLties where the bankeL was t.~eonly rn~n who could buy or 

sell a s'ecurity solely upon the order and for the ccou:~t of 

i:he customer. 

'l')1at was tha second exception p~:ct1U.tt:ed by Section 

16. Ho,rever, in granting these two very l '.rniled exceptions, 

Congress made it clear that Sectior, 16, once again, that the 

broad prohibition of -- bro d rt>pea1 of the prohibitions of 

Section 21 was not int~naed bccau~e Sectio1 16 specifically say, 

that a bank may not underwrite any issue of secu.l:'i ties or 

stock. 

The thira provision applicable! , Section 32, and 

also I ~hould refer to Section 20. These ~wo ~ections were 

i,l~ended to preven~ the viclationof the pr :bi 'ens of Section 

21 indirectly through the use of the affiliations or interlocks 

Section 32, which applies only to member banks, provides that 

no person affiliated with a oomr,any primarily ~ngaged in the 

issue, flotation, unde .. -wr:!. t:!.ng, public sale or d1.stribution of 

secur:!.ties, may serve at the same time as an officer and direc-

tor employee of a member bank. -
Section 20 prohibited certain defined affiliations 

between member banks on the one hand and corporations engaged 

principally in the issue, flotation, unden,riting, and so forth 

of stocks and bonds. 

So, Sections 32 and 20 were intenaed to prohibit 
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indirect violations of the broad prohibition of Section 21. 

Now, as I have previously indica.ted, we believe tha~ 

the narrow issue before the Cour'; is whether a bank comingled 

investment fund of the '.;ype here unaer cons~.deration, is, in 

awn and substance, a n:ui:ual fund, It has bt>en repeatedly helc.1 

by the Federal Reserve B~ard that a traditio~ 1 1.u 1 _1r.. 

is subject to the ~lass··Ctoag:ill Act; that the activity of a 

traditional mutual fund is the kind of activity contemplated 

by the Glass-Steagall Act. 

No.~, this fact s~eM to be conceded 11 around. It, 

seems to be conceded that a baru:, as I say, may not operate a 

traditional mutual fund, nor nay a traditional l'"'ltua:!. fund go 

into the banking business. 

So then we c:,:na to the que tion: is there !1 sig-

nificant difference bet11een tnis fund and a traditional mutual 

fund or are they, are he cont~nds, :t sum anc substance, the 

very same thing? I thin.~ in order to demonstrate this point 

with clarity, I should like to stre~s several of the character-I 

istics of traditional mutual fund3 and demonstr~te how the co-

mingled investment fund typified by the Citibank Fund, ~re in 

sum and substance, the same thing as a matt1s .. of law. 

A traditional mutu·l fund typica~ly i1 corporate in 

form. However, there are man:r traditional mutuel funds I that ar4, 
heaco:po~ate entit:ea, such as trusts, or other business asso- I 

ciations. A traditional mutual fund is continually issuing 

8 
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pa.rticJ.p t i.onr ownerohip interests in the funds. They are 

frequently called shares of co=on s.:ock becausP. a traditional 

mutual fund is typically or frequently a corporation. r~~, 

m.itual fund ·t I of the g11rden variety type also have a 

varietv of othc1: nclilles(?) such as. beneficial interests, 

par,}, ·· ,,t~n'.J agreements 'lll<i the lilte. 

Now, in the cau of the comingl~d investment fund oF 

the Na\:ional City Bank, their 0'1nership in .erests or participa • 

tions •. re called nuni tc3 r · i il> 1, vo:y sill'ilar to the 

participat:i.ng agreement sthat are isi::ued by so;;ie traditional 
• 

l!'Utual funds. 

Also in th~ ca0e of ~.he Citibank's f~nd, it is not 

a corporate cntitt, but it is a separate entity and has been so 

recognized and it 1.s rogisteree1 under the Inve3tm •n·t Cc:n:9any 

Act, a• has been indicated in the prior case. 

The ownership interests or participations in an 

ordinary open-end mutual funi, are uerely :!.ssued subject to 

a sales charge or they may b issued on a so-called "literal" 

b sis. where no sales charge is exacted. 

The ownership in~~ests .n the bank c"llltingled fund 

of the Citibank type, are sold on this liter~l basis. 

An ordinarv mutual fund typically invests and re-

invests the proceeds from the sales of secu:i~i in the fund, 

and the portfolio of occuriLies, in accordance 11th the invest-

rn~nt policy ~tated for the fund, 

g 
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The bank mutual fund of the kind that we have under 

considei:ation here, does exactly the same thing, It has 

adopted an investlllent poJicy tha~ aells the securities in the 

fund and invests the proceeds cZ those securities in accordance 

uith the stated investment pcJ.icy. 

The securi t:·.2s is 3ued by ~e ord:i.rn:.ry mutual fund 

are not traded back and forth in the Ne-,1 York Stock Exchange 

or any stock exchange in the ozG!. .:t:y cour!le, nor are they 

traded in the over-the-ccuntar market. Rather, an investor :i.n 

the ordinary mutual fund who desires to get his money, merely 

turns his certificate 5.nto th.e fund and it is redeemed in cash 

for it~ ruiset value, Indeed, that is the h::.llmari: of an open 

en, .. iovcstme ,. oornpany. the right at a11y time to redeem their 

inves~~ent for cash. 

The same p .,.vil g is available in exactly the same 

form to the inveswr, the purchaser of the security in the 

Citibank comingled investment fund, 

Q Well, in the usual open-end fund, may the 

holder of a share or the holder of a participating certificate, 

sell his certificate to any person? 

A He may do i:hat. As the record in this case 

shows, it is virtually never done, Hr. Justice. There is 

literally no trading in the shares of participation in the 

ordinary mutual fu~d. 

Q And to the extent that it happens it is 

10 
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p!i''"'"i tt-:!d in this kind of a flmc., too? 

A 

wider -'te 

In t~i3 kind of funa, as I understand it, 

it is not prohibited by the Co ptroller's 

regulation, but the partiaular fund, Citibank fund, does not 

permit that kind of trading. 

Now, in order to facilit~te this right of rede,~p-

tion that I have referred to an ordinary mutunl fund avalues 

the assets of its portfolio regularly, usu lly twice daily and I 

now it is required by the SEC regulations, to do so twice daily I, 
A.,d the same klnd of valuation t.1kes place with i::e pec-t to thi~ 

First National City Fund. It ia valued -- the assets are 

valued as often as necessary 30 as to facilitat this right of 

redemption. And because of this right of dc:nption, the 

hallmark, as I say, of an o 1 f d, th re is continual 

pressure upon the operato~ of any such fund to sell new 

securities, because regular:..l' people are redeeming their in-

vestment and asking for their money back. And 'clle assets of 

fund wo~ld naturally shrink unless there ar continual resales 

to provide new money for the purpose of handling these redemp-

tions. And the same presaurc-s are present "'ith respect to this 

bank co:ningled fund. 

I might mention ttat those p~cse.u:~a referred to by 

the Federal Reoerve Bo~rd, in mllily hearings in which it has hel, 

that the ordinary mutual fund io primar:l.ly eng ... qed in issuing 

and in selling securities. It must be prir rily engaged, says 

11 
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the Federal Reserve or, because it is under constant 

pressure to have ede1ptions. 

Indeed, the record :n this case contains an affi-

davit by the vice president of Fir. t National City Bank 

respecting the bank comingled fund, Citibaz k's funds, in which 

that offic1.al stutes that if ne p, ticip'i ion • re not tak 

in from time to tim in the Citibai fund, the comingled account, 

as it is called, would inevitably shrink in siz, as a :resul~ 

of withdrawals. 

Again, a point of direct similaricy between that 

fund and the traditional m11tual fund. The traditional mutual 

fund is typically control · ultimately by a governing bo~.d 

such cl!J a board of directors, or board of t,:,~steas. 

As we have heard, the board of directors of the 

First National's fund is called the "committee," but it 

operates in exactly the same fashion as a board of directors or 

board of trustees. 

Now, in an ordinary mutual fund, the day-to=day 

management, including advice as to the purchase md sale of the 

portfolio of securities, is typically provided by the invest-

ment advisor pursuant to an inv trn nt advis :r:y contract of the 

same -- here. First National City Bank ac ,. an advisor to that 

comingled account and it provideo the day to-day management 

services and the investment advice und it o~s so pursuant to 

investment advisory contract. 

12 
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And a traditional mutual fund, typically, has a 

contract with a principal underwrite who handles the sale of 

-.;he securities or participations in the m~tual fund. Again, 

First Nationa1 Citibank has executed a contract witn its co-

mingled account under which it agrees to act as principal 

unde1•,riter and is re ponsihle for the sale of the securities 

in that. fund. 

In both coses the funds are registered as an invest-

ltt8nt company under i:he I11ve~tmont Company \ct of 1940, as we 

have seen. In both c~sea the participations Jr shares in the 

funds, are registered "75.t.11 the Securities and Exchange Commis-

sion as securities under th~ Securities of 1933. 

In both cases ·l:he pool fund itself is held out to 

the public as an invest~ent medium and in bo+:h cases the 

u; 1, essence io that the pool o • seci:ri ties, purchased with the 

l!lOney derived from the sale of participations, is used to buy 16 

17 

18 

19 

20 

21 
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23 
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and sell securities from the fund's portfol;~o. 

Q Does the bank in this case, use its own 

selling organizations i:o sell the shares or do they have a 

contract with somebody to sell them? 

A Yes, sir; it uses its own selling organiza-

tion. It usessthe trust officers 

Q Isn't the :.1sual an open end fund would 

haveonly an ext3neive selling organization. 

A Yes, but the open end fund contracts with 

13 
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another entity whic:t 1ots as prinoipnl underwriter. That 

underwr'te~may or my not h~ve en extensive selling organiza-

tion. Souetimes i-c doen have door-to-door salesmen which --

in other cases ·the --

Q Whc..t «bout the f1. nd; you say the bank does 

itself through its ow11 employee .. .and agentr-? 

A •rhrongh its own employeec, its many trust 

officers, throughout its man·r branches and it also sold ·.;hl.s 

particular fund by a mmled flyer to the more than 2 million 

retail customers that l'irst National City Bank has. 

Q Do tt,zy have any office;:s aronnc:l sales 

c,ffices which are not in the -- in some -- bank? 

A Ho, sir; its sal~c offices are only in its 

main office and its mar,y branchas throughout the New York 

metropolitan area. 

Q And it doe:1n't use other banks to sell it? 

A 

Q 

It does not use other banks. 

Does it advertise publicly? 

A It is, as we indicated in our reply brief, 

for First National City Bank, it typically advertises its 

trust department rather extensively. Hawever, under the rules 

and regulations of the Securities and Er.change Commission, it 

may not advertise the availability of this fund except in a 

very limited way, and in a way that's limited to all mutual 

funds. No mutual fund may advertise the availability of 

14 
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participations e,:c2pt in the most o'>Ilserva :i ve type of 

tombstone(?) advort~ ~n... The b;,c :cules so require. 

Q I notlce in the appendix to your reply brief 

you have appended a couple of advertisemen_s, but they are not 

of --

A Tt.e1 are not -- no, sir. Mr. Justice, the 

purpose of incl..idir.g thooe was .:.o rebut the claim made by 

First National City that participations in this ~und would only 

be offered in the context of the very conservative offering 

of the traditional fiduciary services, as ~f ac.c'l\enow or other 

that differentiated this fund from an ordinary mutual fund. 

The feet of the matter is that an ordinary mutual 

fund is very strictly limited to the type of advertising it 

can do and as the appendix indicates, the appendix to our reply 

brief, a ban~ trust department i5 under no such limitations. 

We think it was very interesting and rather flamboyant adver-

tising and for that reason, CDlled it to the attention of the 

Court. 

Q But, this is not an advertisement, of course, 

that we are talking about he~e. This is sanething else. 

A It's an ad•1ertiseMent of the other trust 

services offered by the bank, 

As I have indicated, in our vie~ the points of 

similarity that I havelisted here, the characteristics of an 

ordinary mutual fund, are -- and the characteristics of a 

15 
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in sum .md subs t=ce, md for ... 11 p.r ec-tic.: and even purposen, 

they ar.e identical. The ·significance of that, of course, is 

because of the fact, as I indic"ted previously, that it see= 
I 

to be conceded all around that, if,in fact, it were an ordinc:ry 

giil"dcn variety mutual fwtd, the barks ..mder the Glass-Steagall 

Act,a>uld not operate it. An~ vice versa, certainly a mutu~l 

fund could not go into the bar..king busines~. 

The FedEZLl Reserve Board has on many occasions, 

beginning in 1941, a.'ld w;: have listed all of them in our brief, 

but has, on many occa ions, ruled that an ordinary mutual fund 

io engaged in the very activity that the Glass-Steagall Act 

refers to. :.:t is said that the primary engage .ient of an 

14 1 ordinary mutual fund is the issuing end ciistributing of 
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securities. It said the reason that is a primary engagement 

of an ordinary mutual l:und, is because of :..ts ·or,9n end features 

It must continue toilsue securities oo as ~o raise .ash to 

take care of ~ed pt1 ns. 

Now, it's t,:-ue that the Federal Reserve Board 

rulings have been under Section 32 of the Act, one of the 

affiliation sect'ons. And t e language of Section 32 refers to 

a company primarily engaged in the issuance of securities. The 

Federal Reserve Board has ruled that that is what a mutual 

fund does. 

We submit that a log~.cal e>:tension of such rulings 

16 
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to Section 21 is that kind of activity wit.~in the language of 

Section 21. Th lan uage of Section 21 r•fers ~o a company 

'nth busine u of issuing s~r.urities. 

Now, section 21 pra ·. i s a bank from directly 

engaging in the busincf;s of issuing se<.:uriti s. Section 32 

prohibits a mc.~bcr bm~. fLo having one or mor dir ctors who 

are affiliated with compani '.:hat ure pril : ily engaged in 

i suo c secur.ities. And i'' a mutual fund ii; r.i.rnarily enga ed 

in the iuou of sacur_ties, it is also engaged in the business 

of i:S<1uing securities within the meaning of S~ction 21. 

And ue sub ic tha\; this comingled account is pri-

marily engaged in the issue of securities and i, also engaged 

in the business of issuing securities, and thereby First 

National City nk and the other national banks authorised to 

do thio by the Comptroller, .~uld bo engaged in t;he business of 

issuing s3curities within the meaning of Section 21 an activity 

t:: !ch is specifical:t.y prohibited to them by Section 21. 

I should like to refer, if I may, to ;;le common 

trust fund which has be<?n a subject of some discussion in the 

prior case, and this waa referred to in the briefs and by the 

Court below. It is true that banks £or many years, national 

and state bans, had been operating crnnmon trust funds. It is 

also true that those funds, pr~perly operated, are exempt from 

the 1940 Investment Company Act and it is also true and we do 

not contend to the contrary, that the Glass-sto all Act does 
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not prohibit a nati ''la\ bank or a f>tnte bank from operating an 

ordinary common trust fund. 

The point in th t there are funca;,ental differences 

between the operation of the co:nmon t..nist fund on the one hana, 

which does not violate the Gl .. s-i-st agall Act, and the opera-

tion of the comingled account, as is reflected in this record 

by the operation of First National City Ba~k account on the 

other .band. And those fur,d :reental differ£nces provide the 

facts upon wnich we contend a violation of. Section. 21 of the 

Glass-Steagall Act is to be found. 

The COllllllOn tru&t fund is a tool or device used by 

the trust department of a b~k for the more efficient admin:i.str -

tion of fund9 which a~e entrusted to the bi!nk in the overall 

coui:sc of its trust crepart:ment business, Th£" initial impetus 

iota common trust fund came from the need of a more econo:m.cal 

.. aministration of small trus ':s whic.'l came to the bank in the 

ordinary course of their bus ness. It is iry underctanding that 

later the funds of larger trust.a are also <'.dministered by co-

mingling. 

And under the manne'; of operationof the common 

trust fund, the _____ are delivered to the bcnk by the 

by virtue of the provisions of the trust or some other fiducia 

relationship. After ~t has receiv~d the ~unds, the bank exer-

cicos discretion to dotormin whether all or any portion of 

those funds should be placed in one or more of the cooroon trust 

18 
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funds operated by the bank. 

Under no circumstances is the commcn trust fund, 

itself, held out to the public as a medium of j_nvestment. 

Under no circumstances may participations in the cornir~n trust 

fund, be offered or sold to the oublic for investment purposes. 

The corunon trust fund is merely a tool or an aid to the 

operation, the .,.c:-e "cic:i.C3!)t: operation of the bank's trust 

department. 

0 I st:i.ll don't see why that isn't just as open 

to the public as any other fonu of investment. Of course it's 

it has to be a member of the public who has some money, but 

assuming someone who has $10,000 why isn't the C01111llon trust 

fund of the bank just as open to hirn as shares of just investor1 

trust? 

A Yes, it --

Q He '-'•: c:utcs the trust inst:cument and he turns 

it over and by thew yo~ inter vivos trusts, to the bank as 

trustee, tmd that's the end of it. 

A It is, if Your Honor please, available. 

However, the distinction is that the Federal Reserve Board and 

the American Banker's Association and all of the authorities 

involved in this have traditionally imposed 11. it:oc:l.ons on the 

m~ner in which a co on trust fund is operated so as not to 

make engaging in the off ri ,," securities i a fund, It 

is true that if a bank custom~r takes the initiative and 

19 
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Q 

A 

Q 

Tcl!:e a previous customer: John Doe 

John Doe, corning off the street --

he can say here's a deed of trust my 

lawyers prepared for me and it's all signed and please sign 

here and accept it and here is $10,000 andpu nre an inter 

vivos trustee. 

A Yes, sir; that oould be done. 

I 11\ight say that the Federal Reserve Board through 

the years was al, ye concerned about the use of common trust 

funds for inter .. vivos trusts and indeed, in 1960 promulgated a 
I 

regulation wiiich would have proh~.bi ~ed the use of revocable 

inter vivos trusts in common trust funds for this very reason, 

because that kind of use could be abused and could become the 

use of an investment mediu:n. 

That regulation was promulgate, for comment; 

comments were issued and were submitted and a hearing was held, 

but the jurisdiction of the Federal Reserve Board was trans-

ferred to the Comptroller in 1962 before ai:other action was 

taken on that. 

However 

Q All that would indicate that what is sugges-

ted by my question was correct; wouldn't it? 

A It would indicate that if an inter vivos 

trust would be used, but it would also incicate 

Q It would be very similar to an investment in 

20 
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open end investment cornpnny, 1:t:, C. r y '.' it.' revocabl • 

·A Well --

Q Ee er c li, tllsy ai:e the Ci'..'!le thing; 

a .. 1;1n' t they? 

A We contend, Mr. Justice Stewort, that thye 

are dif~erent because of the manner 1n wh~ch the bank handles 

the fund.;. It's tru a person with funcs oould bring the fund"I 

into the bank and could create a trui::t relationship. The trust 

o ficer would then l:l~ faced •i th th. initial cl c:I. ion: "Shall 

I inve~t these funds in a cor.mon trust fund that we operate, or 

shull I administer them separately?" 

In the case of the ccr.!lingled account, and this is th 

essence of the d~ffe1ence, in our judgm nt; in th~ case of the 

comingled account the custorna: ic .• n pros ctus and is 

sold a participation and there is no discretion. There is r,o 

discreLion exercised, but inste"d the money is taken and auto-

matically invested in th co:ning].ed account and in that respect 

it is identical to wh~t i dcne with :respect to a mutual fund. 

We subm:!.,: that that absence of a di~cretion is 

somewhat different here and doe creclte the legal difference. 

I have not mentioned .. t earlier, but in fact, tre record in 

this case shows that a oal.es fly-sr was sent by First National 

City Banlt to its "valued custoners," and tJ-e rec.ord also indi-

cates that there are more tildn 2 million retail customers in 

this bo.nk. And the s l flyer urged the customers to return 
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a check in the amount of $10,000 or more and t 1 r nal'IK, 

~- •"-~<i:!ss ru-_ • Social Sec\lrf. ty number. That• s all the information 

tile bank would have with respect to its va1.ueci customers. 

Upon receipt of that check a secu;:ity in the co-

mingled account would he :J.ssued in favor of th.:t customer and 

his funds would be deposited in l:he ct..mingled account. That is 

entire:.y different from the bona fide or f:i.duci.axy purposes 

which the Commission had been requiri.ng wi t.h respect to the 

administration of common trust funds. 

Those limitations on common trust funds imposed by 
, 

the Banker's Association and by the Federal Reserve Board are 

set forth in pages 8, 9 and 10 or our reply brief, the yellow 

d~cument and we submit that tha -- '.:ha~ difference is sign:fi-

c,mt, It is the diffe=ence ~etween issuing and offering for 

sale s1;,curities on the one h,nd and the use of a common trust 

fund for the administration of the funds which come about in 

th.e normal course of the trust business and as to which a 

discretion is exercised c>s t~ whether the whether the funds 

should be placed in the common ~rust fund or whether they 

should be admi11iotAr ' in soi. e other fashion. 

I should also mention that the Respondents in this 

case and the Court below, took the position that the u ... its 

of participation issued by a comingled account are not securi-

ties within the meaning of Section 21 and the other sections·of 

the Glass-Steagall Act. Ind,~ed, the Comptroller's entire 
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argwn~nt in this Cour~, based on the language of the st?tute, 

resto upon thic one point, ti1at ,;omnhow or other these •mite 

of participation are not secr.irities within the meaning of the 

Glass-fteagall Act, even i:hough <1 participi tin J ag:.:eement or a 

share of an ordinary mutual fund is cJ.0arly a security v1:i.th1n 

the meaning of 1±.e Glass-StecigaJ.l Act. 

we submit that the very breadth oi' the r-,ference in 

the similar and relevant seccions of the Glass-Steagall Act to 

securities involved, require3 rojection of any limited or 

technical claim as to the maan:~ng of securities wl t..'l~.n the 

I'leaning of the act. 

Section 21 refers to stoc!~s, bot ds, debentures, 

notes or other securities, in very broad and swoeping language, 

indicating the Congressional concern, in our judgment, to 

include all types of trc,.diti ,,1:11 securities. The units of 

participation that we are talking about here are ownership 

interests ir an invesi:ment medium. A pool of securities 

managed and operated for speculative purposes. We submit thct 

such an interest constitutes a security within arty Leasonable 

definition of that term. 

I might point out that the Respondents haveoffered 

no contrary or substitute de:inition for the term "security," 

as it's used in the Glass-Steagall Act. But the fundamental 

point is that the Federal Reuer~e Board has ruled, and this 

fact is ignored by both Respondents i ·the Federal Reserve Board 

23 
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has ruled with respect to thi~ very Citibank fund, that the 

units of part'c:l.p t'~o issued by that r-.md a.re oecurities 

within the meaning of the Glaus-Steagall Act. 

The context of that rule is as follows: ;u, r have 

indicat.1d, Section 32 prohibii:s r.:c,;;;;1.tcr bmks frc. , ha.ving c .. 1n 

or ore l.lirect.or· who are also affiliated with companies pri-

marily engaged in the busineso of issuing securi iE~. 

The F..,t.er l l!eserv£J Board W<'S k~a to rule on the 

question of whether this CJ.tl.bank fu."'ld would v·c1 Section 

32 because a dir~c~?r. of a member bank or an officer of a 

member bank, First National City, would also serve as a member 

of 'i:he committee. 

The Board analyzed the facts as pcesented by First 

National City and first noted th~ contention of First National 

City that the units of participation were not securities within 

the meaning of the Glass-SteQgall Act. The Soard rejected tha~ 

contention and specifically found that the units of participa-

tion were securities. 

However, the Board next had to face the question: 

is there an interlock of the type prohibited? The Board ruled 

that a comingled account in the Board's view was merely an arm 

or department of First National City Bank and therefore, that 

there could be, technically no interlock of the kind prohibited 

by Section 32. If you didn't have two entittes, within the vim 

of the board, then you couldn't have a prohibited interlock. 
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The Board w-ant on to note that, while Section 21, 

the Section upon which we pr~ncipally rely, might have been 

involved it, ... ti y r_ no .. • · opinions with res·· 

pect to Section 21 b~cause that 1$ a cr.im:i.nal statute. 

We submit, !-icwever, that had the Board issued a 

ruling under Sect:!.on 21 :\.t would have been required by the 

logic of this finding, to have concl•lded that the bank, if, 

indeed, this is a single enti.ty, that the bank would be engage, 

in the business of issuing and selling securities as reiei-red 

to in Section 21. 

The Board found that the units of participation were 

securities. The Board has repeatedly found that an ordinary 

mutual fund and the p JJ:pose of this is the sam as an ordinary 

mutual fund, is prima·ily en~aged in the issuance of securities 

because of the redemption f.e~ture and the need to raise cash 

to talce care of redemptions. 

We submit ii: the Board had not voluntarily w!thhe:i.d 

jurisdiction unaer Section 21 i.: would have concluded that 

Section 21" s violated. 

I should like 

Q That one 01tity theoL-y is, of course, at odds 

with the theory of the Securit~c3 and Exchange ~ommission; 

isn't it? 

A Yes, sir; tt seems to be. That has been a 

much mooted point, the Feder l Reserve Bo .. rd t-1dn~; the 

25 



1 

2. 

3 

~. 
5 

6 

7 

8 

9 

JO 

11 

12 

13 

1f:, 

15 

'i6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

position that it's a single entity; the Securities and 

E:,.c:chang,. ComTTtiE.sion taking the position th"re are two enti.tiec. 

But, f ,r our purposes --

Q 

A 

Either way 

Ej,t _'3r way. If it is two ontit ... 

that Section 32 is violated; if it is a single entity, we sub- 1 

nit that Section 21 was violated. 

I should like to briefly refer to onG additional 

ratter that wes dealt wit.'fi in the court balm,. The court 

belo11 lndic;::.tec that thP en~ ~nd I'm rJferring to Judge 

Bazelon • s concurring o .?inion tihich dealt ~,. th the merits, that 

the essence of his holding was that th:; secu:-:1 ti.::s dealings 

here involved, that is the portfolio dealings, were for the 

acoount of custor.iors and not for the account of the bank, 

meaning that no funds of the bank were involved in the dealings. 

And therefore, in his view, the Glass-St9a3all Act was not 

violated. 

This reflec~ed a judgment on the part of Judge 

Bazelon that the Gl~ss-Steagall Act was intended to prohibit 

only that securities activi\'.:y "wnich, somehow or oth~r endan-

gered the assets ot the bank and the depositors in the bank. 

Now, there :ts no question that in any of the legis-

lative history oft he Glass-Steagall Act sha,1s that a principal 

concern of Congress was the fact that bank assets were depleted 

by the upeculative activity of the banks in the 1920s. But also. 
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that there is no do=. from the reading of the lcginlative 

h"•;tory, that Cor<;,r-:- h ... c. ny o~heI concc rs in mind, ur,d 

a principal ddition c nc rn • e "'>nc. rn that a bank net 
1 

h ve illlythirtg to off ir, Ul<> 1 · r . Qf teca i'"i "l I anything to 

offer for s le to ban. custo r . t,} t a c~ _cm,_r of th btm!t , 

C'>Uld rel1 "- o;:i th D lk E .r ai , · n e · "It i,: with 

r spcct to dl~ pirch~ie of sccu~iti s. 

W. -:-ubmi t hat th t Congres ion, c 1 _rn .ia'"l 

totally viol~t i by accou~t o t ·, ~inct, h Ls b.:ink '.J 

profit and any bank's pxofit un r the conunql ac~oun~, 

directly depend~ upon the c_lling of sccurit~e. The managene,: 

fee mn:""'d under the invest, t ... dvioory co i-ract, goes directly 

in accordance with th- numb -r of pa•t'cip t'ons that are oola 

and as the assets of the fund th reby incrca&e. 

And we submit that that concern of Cc.ngrc,;s, which 

was also a princ;pal oncern ofth -- ... t th ime of the Glas 

17 Steagall Act, is violntod by t'h previsions. It 1s not enough 
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to oay, as the court l low aid, that t.s le nc the bank's 

are not involved, long a this is for ~.h uccount of 

cuotom rs .:inc. not fo. th~ ceount of the 

nu violation, 

nk, that there is 

Indeed, we ubmit t'hut that is <lil i c.oxrcct reading 

of the language of s tion 1 , which I refcrre to before, The 

la.~gauge reading that: na b1iJ1k may, solely upon the order and 

for th acco1nt of c tomer., <llld not for ~t[ r,wn account, buy 

J.7 
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2 ii 

We submit that th;.t 

lclllgu.;g cl arJ.y :indicates unc:1 ti>_ cont :.iporaneous autho!"itics 
31 
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by 
y b.mk, wheth r or 1ot "t hes trust pm rs, 

If Im y, I should like to reserve the balance of 
my time for r~butu:l. 

0 Are you ooi?)g to, in t·ie b;tl<lllcc of your 

time or in rebuttal argun:~nt, do vou pl~ to Q~al with the 

question of star.dir.J? 

A yt h s b•en oar intention to rely on the 

statement and argun: ts m ce in our reply brief, but I would, 

of course, be happy to disruso any questions +:hat the Court may 

wish to address to me. / 

Q 

didn't have a 

your case? 

Well, I just wondered i.:: you ·l:hought you 

that that 1asn't a pretty important part of 

In our view, !fr. Justice, this Court's . j 
decision recently in the Data Processing case and ~ts subsequen: 

A 

per curi,;m order in the Arnold Tours case, disposes of standing 
I 

as an issue in this proceeding. 

AJ we anoly2 in our reply brief of No,-ember 20, 

1970, w read Date Processing an eliminating the so-called 

28 
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"legal interest test," which has bod.lvile<1 C!:>l!rts a11d liti-

gants for so many YE rs, und substit'lting thre • -.;ests on the 

CJUestion of -tanding. 

Th first test i.:i uh th there is injury, in fact, 

end indeed, several rncmber9 of tnl• Co1rt \Tould hold that 

injury in fact, is a .. -1.cit I b-lieve it's ::onceded all 

around th~t eh ve shown a sense of i1jury in fact, here. 

The District Court found that tl>~ rnmnbcrs of the 

P titioner institute ~ould be irrep~pably injurea if 'l:.he 

Comptroller's regul tion artd his specific authority were 

to stand. The Comptroller him:zelf haci preaict • that billions 

of dollars will soon oe inve ted i:r:- banks' corningled accoun·cs, 

bank mutual funds if his reg latiou is allowed to stand. I ao 

not bel·eve that there is anv conte~tion th+ w do not -- ~e 

have not shewn injury, in fact. 

A third crlterion set up by the court in Data 

Processing is that th9 statu~e itse:f will not preclude 

judicial reviei~. Here again, I don't thini t.~cre can b~ any 

claim that the ·tatutes here involved: the National Banking Act 

and the sever.al sectior , do pL•clu~ judi ial review and I 

don't understand the Comptroller or e.nyone e1se in this case to 

make such a contention. 

That returu~ us b> the second test, which is: are 

t. c plaintif'fs here arguably within the zone of interest to be 

protected or regulated by the statute in question. Wall, quite 
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clearly, the mut:u _ r undw who arc rs .,f the Petitioner 

stitut I w_;_::h • r tt 1e of r? iJ l at ,;: by th 

st tute in q wt on. Ir • • the tat11t ction, n""'"e 1 f" 
I 

Sectic"l J2 n-is b n pp ied rep tee 1.y co 1rdin...ry mutual f:u I 
I' 
I On a nw11be 0 o c sior~ ordi.na y m·1tual funde han I 

petition d F d ral r r rv -. ~d for th r ght to inc~.ud are>nql 

their un ffi~iated ~irectors, unn r h. I ,et nt Company 

Act, each mutual fund mu t huvc c rtain ryerc nt ge of un-

a~filiated dir ctors, lt h p titione~ th Fei ral R~ erve 

Coard for the Iight to u "' prominent businer. •. wl',o are ul-

tiniateJ.y qi:. llf" d, exec t ~or nc thirg: hat th y are also 

E • ral . r t.ystem. 

0 W 'l, •n't ~1rt ~f the~ .o. her ~hat thi 

i n't proper b n.,1ng usines? 

A Ye ir, '>ut, a h ve nd avor d to po'.rt 

e• en-h idea ,usti o:.1ld re Jll 1 • con ti nu ., that. The 

Federal Reserve Board has r..i!ed :hat i"" is not. ·rhe Federal 

Reserve Board has ruled and under Sect~on 32, that directors 

of ~mbcr banks are unavailable f;or mutual func , as directors 

of the mutual funds. It io rep telly 

Q You ere argu:1.ng here that this kind of 

invest:l"ent count i n't proper banking buwiress, in effect; 

aren't you? 

1l. Yes, i;.;iz: 

O An ·sn't th t really wh ti- involved in 
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the D • Proce-sing --

A Ye-, sir. What I as invo.ved in •ata Proces-

sing .:i.nd Arnold Tours •-,ere claims that und 'r Section 16 i.lata 

proces ing services in the one case, and t ave .. agency services 

in the other, were rot within t.ne ncident 1 pow rs of the 

1 .:inks. 

Q Hu 't Cor.g .•• J p t;y ::. y. (mpre:.f.•d i -

,.f th ~• 1't en:age in nonbanking business? 

M1 mor.e c:.e.:i.rly than i11 hcse two cases, in 

cur juc.gment. In those two cases 

Q ~ell, you h~~cn•t on 

A Yes, sir. And w~ have in our. judgment, an 

a fortiori argument here. C~ngress has specifically spoken and 

said the banlcs may not engage in tbe securitie business. 

Q Well, how do~s that help you from tile point 

of view of standing? On a standing argurnt,nt that it's not a 

proper part of the banking business, bt1t hew does that get you 

do'lom to --

A Well, I have attempted, Mr. Justice, to 

analyze the three Stilnd.ards iet forth in the o ::e Processing 

case. 

Q I understand your ai:gument, but l really didn t 

u,derstand my brothe~•s question, I suppose. 

A But, it seems to me that the per curi~ order 

in Arnold Tours makes it pretty cle.,r that if an argu~l~ case 

31 
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can be made for a particulat· activity that i, prohibited to 

bcIDks, th .. where t~e i gag n at cti ·· t , is t 

going tc present that .rguab e c se to the courts for adjudica, 

tion. He is c~vious within .he on of in st. 

Now, in my ,--,.~e, we' e not just argua.r:,ly wii:hin the 

zone of i.nterc· 1t rcguLat - v st tute, e re w~.thin -~e 

zone ot interest regu '\tea. We re bar_ed by :his statute from 

transacting business. We are speci .i.c lly b r ei by Section 

21 and in our judgrnen~ we h e tan 'ng to cha lP.nge 

probably we are the only party tt at wculd challenge t.n.-
S.ndeed, 

attempt by the Comptrollct .;o permit national banks to --

cross them off on th oth i.· ,ide. 

the Court: 

ORAL~ GU "NT BY DANIEL M. FRIEIHl\N, OFFICE 

OF THE SOLICITOR GENEillU., ON BElALF OF 

THE CO !!'TROLLER OF THE CURF";:NCY 

MR. FRIEDMAN: l!r. Jw:,tic Black and m it please 

Although the Court was sharply divid~d last ye,xc in 
l 

the Data Processing ca~e o what is the appropx-1.ate basis for 

determining standing to challenge, the Coutt is unanimous in 

another proposition; dnd tha~ is that assumiug Plaintiff has 

standing, before Plaintiff can ~Levail on the merits, he must 

show that the conduct of which '1e complains hac invaded a 

legal interest,~ legal interest in ~he plcintiff. 

I would justlike, if :i: 111ay, to :t:e.er to both a 
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statement in the majority op;;.nion and in llr. Justice Brennan's 

concurring e.na aissent.ing opinion in which :v-,r. Justice Wh.:. te 

joins. In the majority opinion ot the very ead of the opinion 

the Cou:rt says: "l'lhetl-, r anything .:.n the Bank S rvice Corpora-

t.i.on Act or t.l'1e National Bank Act gives Petit:Loners a legal 

interezt that p:r.otects the.m aqa:".nst violati -,ns of those acts, 

and whether the action of Respondent did, inf ct, violate 

ej ther of those ~ct£:, .. , qu b.or r ,hich g ·o t.he merits and 

a;.e goi'lg to b deci ed be).ow. 

An~ the sam~ thin~ wa~ e~pressc~ in the concurring 

dissenting op::.nion which, s -,:ng th t afte;: you get past the 

st.nding question you have t.o Lnquire of one of the questions 

on the merits whether t 11e specific legal interest claimed by 

the Plaintiff is p1:ot~~ted by tLe statute. That's the first 

question before you decide you have to show, it seems to me, 

under the decisions of this Court, b iore you reach the 

question whether or not the conduct challenged violated the 

statute, you have to ohow th t the plaintiff had a legal in-

terest which l:he statut~ was designed to protect. 

Now, we thin.t that 1n thi.s case the Petitioners have 

not ehown that any leg l interest of theirs, that the Glass-

Steagall gives them any Jcgal interest that was intended to he 

protected against violation. 

The legal int~rest which they clai~ --

Q Docs that in£>un you are taking your 
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standing? 

A 

Q 

Pardon? 

Do thnt ,i an t vou dr J ta.kin<' your 

A Well., Mr. Justtc , we 'l:.hi n .; we cl.t'e, I gi:.c a, 

agroeiPg with the Petitions· that in the lig to~ this 

Cou. .. t 's recent d cisi 1 in ':he A:ncld L u ca that c<1s 

appe&'C's to hold that in the ituatio 0 •!? titioI of 

bank is co plainin, of gt:ebn' 

l igh 

s oi ng, the bai: '-. 

h " i;; tc. 1ding ll. ng th t ::,f l 

Act. We h· v argi:.._d .n oar brief, hm, ·,rer, whic ,as .rguec. 

before the Arnold Tou u case, w argued ti! t not only the 

q •.estion of tanding, but lso the qu<: ';ion of legal int~rest., 

and indeed, the Petit'or. rs ~ave never uttc=t·d to answer us 

on the leg a;. interest. 

All they say &bout 1 gal interert is they have a 

statement in the foot ote ayinc legni interest goes to ~he 

merits. We agree it goes to the merits anc we l:hink the:r have 

not sustained their bw:den on th~t. 

Q 7. d?n't quite understane you:_ argument 

nre you challenging n taki~q your 8tandin~ to raise the 

questions? 

A No, we're not challengin9 the standing, Mr. 

Justice, we're questioning, we're challenging their right to 

any relief because they have not shown that the statute which 

they claim h s b n 'Jisint roreted by the Comptroller, 
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invades any legal interest of ·theirs and w~ th:..nk that those 

a:.:e, as this Co u:.. ha · --

recover, 

Q 

A 

Q 

You ur sa i,1g i:hE,y don I t ha • right to 

l'.b. e's r:',ght-, ,Jia:'s rigtt. 

Yo 1 would ay i:hat - was wholly wrong in 

letting the bank engage in this coll ctiv& irv tm.nt activity 

that tilese p o ,J.e nave no lega.l. in .... re t to comp -I? 

A 

Q 

A 

That's COr.':_Ct. h 's h r 

Eve 1 though they hc1v€ rite ndir,g --

Ev ,1 <;hough ';hey c& get to the plate, they 

don't get to first base. 

Q And ~o Iu:nold -- n 1.rnold Tours it would 

be, end up .;he s=e way? 

A It could •·rell. The Arnold Tour case has not 

been decided on the merits. 

Q Then ue have .an wastin9 our time in Data 

Processing and the - -

A No, Mr. J'u3tice, this Court has said that 

there is a public interest 

Q But they are only going to b.9 rr.et by your 

argument? 

A Well, that's correct. We are arguing 

Arnold Tours, that there hao been in the lower courts, there 

has been no invasion of any le~al protected interest. 
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I'd like 'i:o just specifically refer the Court to 

the basis, the basis on wh.:.ch they claim that a legal interest 

of the:!x-s has been vioJ.ated. Pw:agraph lE of tht! complaint on 

page 15 where they dasc1'.'ibe thelr. in~w:y in ihich they say that 

this ac:',;ion of the C:o:np·r..roll r would deprive the me.-·cbers of the , 
institute of lz,9:tt· e bu•:. es wold di.u e the volu..rne of 

a substant .. al propo . ;;ion of th-~ pote:1tia:1 market 

for securities and mutual unds. ".nd the same cL.im is made 

i•1 behalf of the inv '3tment a.dvi<Jory membeJ.;s of the institute. 

They say there is goincr to bz a loss or cpportuni ties fo:c 

profit in the;.r trad and will dilute t.he ______ , will 

withdrzm substantial portions of the potential market- for those 

services. 

In other words, wnat they are scying is that the 

Glass-Steagall Act somehow guarantees to ttem chat they will be 

free of competition of this new type of investment dealing. 

Now, there is nothing --

(} Mr. '.E',::iedman, in the Data Processing Case, 

the conclusion of th~ m jority was that under the Bank service 

Corporation Act and the National Bank JI.ct· that Petitioners, 

of the Data Processing CompcJly, as competitors of national 

banks which are engaging in data p:rocessing services are within 

that class of aggrieved persons who, under Section 702, are 

entitled to judicial review of agency action" 

Now, you say yes, they are en~itled to judicial 
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review but th t, so what? 

A But th y • • .. n't -- - at i 

0 All aiey re k., a £or : e .s i.idicial 
revie of the g<;ncy action. 

A Sut, they are dsk~.nCI' for j1.~dicial review ana , 

they are ask~ng to h VP tl: age cy action 

eay they are c,1title'.'.'. to have tJ e -

Q Youdo~•t think th' 

e~sed. And we, 

h they should 

t th ju i ial re11· btt if ·'"' Court d£ :id d the agency u~s 

wrong:· it could say, Awfully 'lorry, but it loon' t do you ar-.y 

good." 

A I would suggest, Mr. Just-ice, I: fore the 

I 
I 

13 1 Cow: . g ta to ,consid · t1hE..ther ::he agency is w-:o;ig they have to 
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satisfy what the Court. ~dys t the end. of their opinion. Tney 

also have to show a legally pr-,t. .::ten i.r)·~arest. And it's our 

posit5.on tl1ere is nothing in either t:hE' GlL:is-Steagall Act or 

the Banking Ac~ which sugg~&t that thee~ acts were intended to 

protect investoro or competitor~ from this alleged type of 

injury. 

The legislative history is quite .c .. ear on this. 

we have cited nt page 2& a st:atement fro.-n Senator Bulkley, who 

i s one of the manager of the bill in which he said on the 

Floor of 'i:he Senate, that tho purpose of this bill does not 

e.ctend the safeguarding purposes of securltic3 as such. The 

object -,f the inh:'.bit ons whicl. r am t'liscus ing here is not 
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p:citnarily to protect the :i.nvest ert public, al .. hough that is a 

worthy purpose. But, our thought i to p".O ct the operations 

oZ the bcnking system ~tself c.nd to protect ,h depositors 

custn~ers of the banks so that the} shall have the service 

national e_nd state me.'llher banks which tl'>ey are entitled to 

expect. 

and 1 

fr.oJ 

Q I su ,pose some ..., ould say ~lr. Friedrean, that 1 

they are, in subst:ance, private attorney gener ls who are 

indicating an intere t broader than their own elf-interest: 

policing !:he £ield of ,,ompetitio;~ so ~at t:he field of compe·ci-

tion remains open, 

A Well, r i;hi~t Hr. Justice, the doctrine of 

private attorneys genecal is developed in cases arising under 

statutes that Congress specifically pek-mit~ed any person 

aggrieved or affected to seek judicial review. And we thin.~ 

tllose provisions reflect a Congressional det;;r.nination, but in 

that type of situation, anyone who is aggr:.eved or injured, in 

fact, has standing to challenge. 

Q I mention it here, because the prayer here is 

for equitable relief, in addition t, the d;miagzs. 

A Eut here they are not see!dng damages; they 

22 are see ,g to aet L~id t:he Comp~xolle.r's e,r. But again, it 

ceems t.o me the Da~a P~o~essing case is not a claim for 23 

24 

,:.5 

dlllnagen • Again it. 'ii a:i an a~ tempt to set auide equitably the 

ection of the Coroptroller. 

38 



1 

2 

3 

4 

5 

6 

7 

0 

9 

10 

t1 

12 

13 

15 

16 

17 

ts 

19 

20 

21 

22 

23 

24 

25 

Q While some, rrost assuredly mig,t say what my 

Brothe .• Dougl 3 ,l o :JCj s~d, tha · th . r priv1'.tE attorney 

general tryi.ng to promote competition; ot ero l!light, with 

equal l ic, ;iy the- r. r op e tryinq to pr er., thei:s 

monopolistic &ition. 

A 'Ih t dep · ds on ~hich w ... y you oPp::oach the 

case. And if I ma~ ju~t --

Q And anyway ~.t'.:; yo..r pos .tion tlrnt the only 

:.: ght is the i:ight to o e? 

A WE. think the only riqt,t ·hey have, Mr. 

Justice, is to first, before the get ·o i:!'e m rits they have 

to show that Congress, that this statute int<'nc.~d --

Q Is there any way for them to win? 

A Wa don•-;; think there is ,my cJ.Y f.or them to 

wtn, Mr, Justice, on ~wo counts --

Q So, they r al1y take all this time to make a 

public object·on to what the SEC says? 

A We think they can't win for two reascns: 

one, they haven't s m tl t e ia any intention in this 

statute to protect th ir monopoly position against compe~ition; 

and secondly, which I would now like to get .:o, we think on 

the merits the Comptro1.ler ii: correct in hi.a decision. 

And I'd like to turn ~o that, if r may, and I will 

discuss primarily the upplicetion oZ the Glass-Steagall Act, 

and Mr. Cox will continue with some discussion of the 
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Glass-S~eagall AGt and will also argue the proposition that 

what the banko have don~ here is -- constitutew an authori2ed 

fiduciory service withi~ the meaning of Section 92(a) of the 

Benki.'lg Act. 

Now, the Glas~·St agall Act was p«s _a in 1933 

because of the nU!llerous ti ingi:- that t,ad develope in the 1920s 

which haa brought tn country's baol,ing system to such a 

deplorable pc1ss. And thr partiC'.1l;;r provision.., that we're 

d uling with here wero - refle,:,. th concern vf Congress tiith 

the bank's speculatio in that pcrioo n sl::urities through 

so-called securitie:i ffi).:i.utes :hat the b :i.::s organized and 

the way Congre~s etr-~ck at i'Ais problem -- the way Congress 

tried to prevent a r petit;on of this problem, uas to 11eparate 

commercial and investnent ba'lk:ng. 

There are our dl.fferent sections ci Mr. Vieth has 

said -- and. they o.11 basically, I think, involve the same 

proposition. And I think we can fairly focus here on Section 

21, which prohibits the ban.'l(g fror., engaging in i;he business of 

issuing, unde:=-~riting, selling or distributing stocks, bonds, 

debentures and also other uecurities. 

The question as we see it, is whether in the light 

of the Congressional purposes in Glasz-Stt:agall, the banks' 

operation of this acco,mt is engaging in the business of 

issuing, underwriting, selling or d··.stributing securities. 

It seams to us quite irrclevdll; that urder the Securitie'3 and 
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Exchange Commission legisl,t"on t.he that ai·e 

givP.n ac securities •1d that the fund may be v ea~ as ths 

i sue of securi~ies. 

As Judge a .i:elc-n mq> .-nPd, the i:t o s ts of statutes 

perform different funct~.ons and hey are not to interpreted 

identically. Certai y Com. 8..! •iidn • t inte, d tne very broad 

definition or. securi ... y automatic J.ly to be carried over to 

Glass-Steagall, becaase if that happened many of the bank's 

normal acl;iv.:.ties that it engj,jes in every day might run afoul 

of this proposition. 

We think that when congress used these words, 

• ngaging in the bus· ecs of issuing, underwriting, distribut-

ing or selling securities," it used them to mean the kind of 

thing that the banks had been doing int he 1920s. That is, 

underwriting andsalling securities through the affiliates for 

the bank's own profi ... c so the bank could make a profit on 

buying and selling securities. 

That is not this case. In this case the bank's 

sole co:npensation from this account comes from the usual fee 

that it receives as a fiducl,.ry; a percentage of the account 

that it handles. 

The 

Q You think t.he purpose was to prevent commer-

c~al banks engaging in the investment banking business? 

A Precisely, Mr. Jue-ti:ce. The basic purpose of 
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these provision& that we doal with -- othr phr ... ses of Glass-

St , gal.L, w thin 11: tna': "was p c..i.ce 'i th, t pu..:;;,,;;Je. 

"he Senate Corr.:.ii +;.,..ee R.cpm::t th'l.t ,, have quoted, 

referred to th{'se affiliat . . dS h&vi.1s engaged in perilous 

unde:::writing operatio.10, sto~k Sf c.ulation ,nd =intaining a 

market for the bwnk's own tock. 

Now, in thi s · tu tion th bank Cli'lnot make loans 

to the ffiliates and the acc~unt buys th:: securities, not: for 

th bcl11k 's cco 1 _, bu • fo-:- .:. e '!CO' nt of tile r:ust:omers. The 

customers, obviously, ir a ure ti-," performance of th bank 

ac.::ount againt.t those c,f othe:i: mutual funds 1d if the bank 

were to try to U£c i:h!c ac-::our:t for the kind of .. iischief that 

thci banks engaged in tte 21Js, the ve y .iature of th" account 

would prevent th bank frc,~ aoing it. 

And the bank, basical1y, here, ac it seems to us, 

is doi11g what it hus cione for many, many years; it's handling 

other people's money. inves~ing it, giving udvice. It's a 

traditional banking function which we ';;hink Congress in the 

Glass-Steaga:Sl Act d1d not Lrtend to ~lock. 

For example, the old evils to wh5.ch the Petitioners 

point in this ca!"e • the:. claim:- of possible misuse bythe bank 

of die bank's assets because of its control of the account, 

a:re identical where th bank handl~s $200,000 for a single 

custO!ller whom it has undertaken to represent in managing its 

investments, or if it hWldles tbe sam~ $200,000 for 20 customer 
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each of whom contributes $10,000. The evii . .f.s identical in 

both of thos Cl!.·es. It o conceded and the bank for many 

years has had the au'- o i ty to ;.nvc3t i:he ,200, O 00. sut now, 

" ar.e 1:old somehow that whBn the bank ttempt. to make avail-

cl>le to the all in-re.:;tors the same kind of investment servica 

it has hitherto provi '?d for t:hr: large :i.nv trn ts, Congress 

must have pr •rented t: i. :· n the Gl oo-Ste •. g 11 Act. 

There has a .:ceady been a refere!lc, to the fact --

Q Th r~ is s.irely a d:i.f:i:ercnce between a sole 

proprietorship in a p.ihlicly-owned corporation; isn't t:here? 

Even ·tliough ot:h may e engaged in not the identical business. 

A Th-re is obv-l.ously a difi.:erence, Hr. Justice, 

but I •m add:: ,;sing my&el,: .·.n teniis of the E:Vil to which Glass-

Steagall is d1rected; the po sibility of con.licting interests, 

the possibility of mi~use by the bank of the capital that is 

received in a fiduciary capacity; the misuse it could make 

because of its investme~t ·facilities. 

What r•m arguing is that that misuse is no less 

p esent in the case of a $200,000 fund than _n the case of 

io at $10,000; or indeed, I mlght ~ake it one step beyond this 

The banks for at least 15 years have been perm.Ltted to oomingle 

pension funds. 

0 

A 

To ao what? 

To .:ood.ngle p~nsion funds. They can take 

several pension trustsand put ::hem :·nto one quick pool of 
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capital. The amount mon.y, I understand today in pension 

trusts and ell'ployea profit- ·har'ng claims ruas into the 

bilJ.ions; much more th-'11 the amount tha·c's even t,lked of as 

likely to ,:esul'~ in tt .se bank-inve .. ,tn.ent cccount i.:tnd again 

if the bank is like.Ly to be opttmistic, one would have thought 

this would have pro·;ia_d a iert .le field. The letter that is 

quoted by Judge Bazelon and _5 Ir. Cox has Net forth in his 

appendix, from Chai:>:'lllm I a...·;. .. 'l of the Feder~l Reserve Board, 

states that there e~:r>eriencc hi.ts l:.acn that the banks have not 

done this kind of thing. 

Then we hai;-e the other example, which has been 

discussed; the so-called ncowmon trust funds," Once again, 

s all trusts i it's not feasible for the ban ·c to give the kind 

of manage..--uent to provide the kind of servicJ on that smaller 

basis. This ba.,k has told us it can't provide individual 

investment service for loss than $200,000, so they have been 

periilit· d now for many years to com:Lngle the coll'mon trust funds 

into a pool which, for all intents and purposes, in 1:ei:-ms of it 

effect and in terms of the possibilities for misdoing, is the 

same as this pooJ. here,. 

No.~, there is a further cffirmative factor on this 

case, and that is that this type of thing, this may be avail-

able to the small invci:.to:c-, the type of investnent service that 

h snot hereto ~een available, makes available to these people 

a new opportunity ~o invest t:h ir money to get the kind of 
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servic~ for the small investor that heretofore has only been 

available for the lar e. 

rt is true, it id t:r.ue tnat there ar so-called 

'no cad mu ual funds,• which a man c Cf's not have to 

p y to get in, but th 'Se a··~ a minority. i think the briefs 

i dicaw that 95 perc n of ll nv 'ailent comp n' s of the 

so-call d " - ad und , "here a man h s to p y commission or 

7 or 8 perc t to get into 

investors who may fee• tha 

liebilit.ie., ci conser atis 

. . 
:h 

No...,, ther~ arP , y small 

profer the stability or 

hat i.s traditiona .. ly «ssociated 

with beni,s. And I would think they would welccme ·the oppor-

tunity to have this s rvice rnad available. 

And this i basically whut the l: auk service is doing 

It• s making available to the small invesl:or the kind of invest-

ment advice that heh snot 1itherto had. It's doing it under 

a fiduciary power and it seems to us there is a strong public 

interest in making th:.s competing foi."!l\ of investment service 

available. 

(Whereupon, at 12:00 o'clock p.m. the argument in 

the above-ent.itled matter :, recessed to :..esurne at l:00 

o'clock this day) 
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:1:00 o'clock p.m. 

MR. JUSTICE DLl\CI<: Hr. Cox. 

ORAL ARCU11EllT DY ARCIIIDALD COX, ESQ. 

Oil DEllALt• OF RESPOllD WTS 

MR. COX: 1,:-. Justice Dlack, &"'l, ii:' 1.t please the 

Court: 

In this ca;e, as in the one before it, we start 

with the unanimous conclusior. of all the e .• p r • regulatory 

agencies that what the bank is doing is car.rying on a somewhat 

new form of a traditional b-'lking function which is not pro-

hibite<i. by ex5.sting law &nd •ihich is in the public interest 

because it provides a tradilionul lo.nd of serv;;.ce ,,;; lower 

cost a. d supplies co ,1peti tion foi: wh<J.t would otherwise be the 

monopolistic position of the mutual funds. 

So that he4e again, the general question involved 

is whether Petition° shave carried the very heavy burden of 

showing that the agen"Y'S concJ.u..,ions are so unreasonable or 

ill considered ·chat they must be set aside as beyond their 

authority or otherwise contrary to law. J\ndthat question, I 

think, breaks into two parts 

The first p~rt, as we suggested shortly before the 

recess, is whether wh t the bank is doing in this instance is 

a lawful banking business or whether to put it in my exact 

terrns: •,1hether the bank, which admittedly acts in a fiduciary 

capacity when it invests the funds of an individ1Jal principal 

46 



i 

,. 

2 

Ii. 

!-

6 

7 

8 

9 

to 

11 

12 

13 

14 

??? 
15 

16 

17 

18 

19 

20 

2t 

22 

23 

24 

25 

under the manc1ging agent whj.ch adr,li ttedly acts in a fiduciary 

capacity unde ction (c..) wh .1 • t. cnmingl s the ,funds of 

severa. bene iciarie., in ;;. comtnoI! trust f• d, omewhere ceases 

to act in any :i:id•lcia1y c.,.,a~ity i,1 he Jar<; la<'" o" this 

st tut , wh •r -1 t com;' 1gles th" unds of se 0 al pr' ncipals into 

or,e account which the b 'lk still co t · nues o ,nanaqe in a 

f duci.ry capaci~y in ~he nv t tutory sent 

Now, certa'nly h~ 1ord 'c.orninql ,• do- not, as a 

rrtter of l< , d tro a f' 'lc::<1ry cap.cit}. Ara that is 

clear in any nu o cases; it's ~rue as a rn ~ter of 

obs~vations of t-ruat c s o ~e queE>tion .• 

Noo, cert r,ly I ::hink i ._ is eqr a).ly plain that 

to me registration o,· the ,.una under the Investment Company 

A0t, does not ~eilll t.~at the bank ce ses to act in a fiduciary 

capacity. 1lothirg dividea the world into two pnrts: one the 

mo1opoly of the mutua' funds and the other a pr.oper banking 

f,nction. Ind d, the mutual funds are currently engaged in 

buying up co porate fiduciar.ies, doinq the very sort of. thinq 

that banks do under 12 use sec.92(a). And surelv nothing 

requires the ironic conclusion that somethinq which is proper! 

done under Section 9.!() suaden.ty becomes improper ifyou don't 

provide the addit on l protections that the SEC requests under 

the Investment Co:'lpanv Act. 

The ~irst ueut~or, r think, comes down to where the 

incre ... sed number of custc.":ler or principals, the use of the 

47 



1 

2 I 
' 

3 I 
4 

5 

0 

7 

??? 8 

9 

to 
JI 

12 

13 

14 

15 

16 

17 

!8 

19 

20 

21 

22 

23 

24 

25 
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! 
sone11hat standardized form of managinq agency agreenent and the 

pooled .:.nvest:Joent. It rn:...ans that t;;,e rela.;iorship, while 

p'rhaps fiduciary as a mutter of law and legal concept, ceases 

t be a 'iduciary rei.ation in fact or in function. or, whei:her,I 

to put it in the language of Section 92(a){k), the bank is 

abusing its fiducic:ry pol'er. 

Hot, we poi,t out in ;hat connection that Section 

92 (a) (};) expre!Jsly gives the Co, .>ti::olle::, not with deference to 

this Court, the t.:.sk o~ determining and issuing regulations; 

deter.nining what restrictions are necessar;• to prevent abuse 

of the iduci ry po~·er. 

w_ t..h.i.nk the conclusion& of the Comptroller that 

this remains a fiduciary functi on and the observ«tion of 
, 

Chairm«n Martin of the Fedci:al Reserve Board in writing to 

Congress that it's a t~ad~tional fiduciary function, ~re 

borne out by five considerations. 

In the first place I emphasize again the individual 

fiduciary relationship which is created between the bank and 

ench customer as explained in the !legate(?) a f fidavit , which is 

the only evidence I could find in the recoi·d, • hich is created 

between them. 

Second, the fiduciary duties in Regulation 9 and in 

tne common law and in llew York statutory law, continue to 

characterize this relationship. The bank is not pennitted to 

have ac,y interest in the account· it's not pert!'.itted to deal 
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with the account; it's required to segregate the property in 

the account £rem its a~n prcperty. 

I may say in this connection th it tr,e New York 

statute very clearly prohibits a bunk from sellin~ assets to 

a trust, or to this ag~ncy, prohibits it, In act,Lt:.c11 to that, 

the Comptroller, iDt · E>t Section on page~ 25-A, Section 9 

918(b)B(i), about the middle of 25-A. 

Q 

A 

25-A of what? 

Of my brief; e:ccuse me, !'r. Justice; 

Interprets that provi3ion as forbiddjng any such 

ttans~ctions, h thcr 3 loan or sale in terms of a collective 

fund. And he will not recognize any exculpatory clause put in 

a conunon trust fund. ~his is a matter of regular, as I under-

stand it from the Comptroller's representatives here, it's a 

matter of his regular interpretation as borne out in his in-

spections of banks and --

Q 

A 

Is that in the appellate ruling somewhere? 

I don't th.ink this is a matter -- I do not 

believe tilisis a matter of w·~itten ruling. I unaerstand it is 

the practice and has been carried out for a long ti~e. This is 

what the Compt.~oller l repreaentatives informed me, as I under-

stood them during the recess. 

I may say in addition that there is, in the bank's 

p cspectus, a perfecl:.J.y clear statement that the fund will not 

borrow money. And, of coui:se in addition, ao stated in any 
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n\unber of authoritie. on trusts, including Pr.ofessor Scott's(?) 

book, a corporate trustde -- a cor.poration nay not s~ll 

property to it3e1f as f~duciary. So, I think this point has 

qi,i te tt,oroughly b.;,en done. 

The 'i::'. ird po ... nt ! would emphas..i.z,, as sustai.ninCJ the 

Comptroller• s and the ___ _conclusion, t is a 

fiduciary relationship i..- the safeguards in S<,!Ction -- in 

Regulation 

Q Mr. Cox, excuse me just one moment. I take 

it then -t's tl: ? ew York 1., an the Comptrolle,'s rul i ng or 

prohibits a bank from buying f:.:o!'II the fund any property? 

A Or selling ;o the property. 

Q 

A 

Q 

Because --

No corporate 

Section 82 says the hank ma, p~rch~se for its 

own account, for its 01,n account from a collective investment 

fund, any <le· aulte mo,.tgage on certain conditions. This is 

the next section af.:er the one you were reading. On 25-A, 

Ro an Nu. al IIiiSii(?) "the bank may purchase for its own 

account from a collective investJnent any defaulted mortgage 

heJ.d by the fund." 

A Well 

Q I gr.ant you there are several conditions 

there, but neverthelear, this is a --

A Of course, this fund wouldn't have defaulted 
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mortgages. 

0 

A 

Q 

A 

in 

Q 

ever ki.nd of 

You mean it --

This is a cornmon stock fund. 

I thought 

I don't think it would have any mortgages 

I thought it could invest the funds in what-

A Well, the.,e are specific lirai tt\tions on the 

Plllll that was submitted to the Comptroller and that he approv~,d 

and there were specific limitations in the prospectus. 

The question Your Honor raises might come up in 

connection with other kinds of 

Q The mortgage funds are already operating 

under Comptroller's rulings, as I understand it and the plan is 

tmder Section 9, is to have this sytem replace the mortgage 

funds. 

A I don't thin.c this plan has anything tc do 

~ith mortgage, Mr. Justice, 

Q Well, in page 27-A it expressly provtdes 

that mortgage funds, pr:efent.ly being operated pursuan.t to the 

provisions of Section 17(b) are goinq to be --

A There are many things in Regula.:ion 9 which 

covers all fiduciary activities that are not ar~licable to the 

comingled investment account. 
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The third a•pect of the ccmingled investment 

account which supports t.he concluDion that this is a true 

flduci'\ry function, is t:11 a<1feguards that the Comptroller has 

i.nposed to assure th~ it is not corrupted by ~ggressive mer-

chandising, There are no pul>lic distributiots; a principal o 

customer may obtain p rt"cipations, n opporc~ni~y l:o parti-

cip t~ only tlu:ouqh the bunk itself. There is no, unlike a 

mutual fund, there :.s no distribution through the usual 

channels of s curit;es diJtr5bu~ion. Advertising is very 

rigidly l~ i ~Y Reguldtion 9. And there are limits imposed 

on the bank's canpensction. 

In addition, ~;mlc.1;:!.on 9 prevents !lz' io 1d for a 

commission to salesmen of managing agency account o11d this is 

the Federal Reserve Board notice. rt is one of the tilings that 

will pul:. a limitation on the extent to whicn a bank ccr.n secu.re 

this kir,d of business. 

Fourth, I woula emphasize the coming.le~ investment 

account .ma any corninglinq under Regulation 9 is subject to 

continu ng c~utiny l:y the Comptroller under his normal trust 

powers. He ii:; requited by law to investigate three times in 

every two years. I arn told t'1at in the case .of the Citibank 

account his r~presentativ shave been there every year, and 

they con~uct n very, v ry careful audit. 

And firally, the Comptroller has the opportunity to 

take advantage of the {ears of ~perience with other forms of 
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investment in co.nmon trust and to judge that the coming led 

invest.--n2n-t; did not, :.n £act, reduce i:he fiduciar'/ nature of 

the arrangement. 

So we co.'l.e, I think, ;o <;;he queJtion of whether this 

traditional, lawful aspeci: of a banking function, or whether 

this now aspect ,~.,, a trad:i. tional banking function is so1nehow 

prohibited by the Glass-Steagall Act. And we think for a 

number of reasons that the Glass-Ste<!gall i,ct does not prohibit 

the activity. 

First, I would emphasize th t the words of the 

statute do not cover the managing of investments in a fiduciary 

capacity on behalf of othez-s. Takinq Section 21 which is 

probabJ.y the bro dest prohibition --

brief. 

Q 

A 

What page is that on? 

That's on page 4-A of the appendix to our 

What it says that a commercial banker may not do, 

i~ engage in the business of issuing, underwriting, selling and 

djstributing, at whol•sale or retail, through syndicate parti-

cipation, stocks, bond!l or. other sec•lri ties. 

Now, t submit thr.t those uords are plainly directed 

at a bank's purchasing and selling of securities as investments 

for it~ own account, and that a bank'G actinq as middleman, in 

hL!ldling securities, rom ths d:l.stribut:lon of which it hopes to 

mcltc a commission or profit, tne normal ousiness of investment 
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banking. 

And the 11ord "issue" in here, seems to me to be used! 

in the sense in which it very commonly used during the 20s 

and eai:ly 30s and a,-t ~-s to say that a house of issue ar; 

bargained, might be the house of issue and not, in the more 

technical senEe Ln which it haF come to be us£>d under the 

securities law. 

And I would .:mawer that the uni ts of pa1·ticipation 

which the bar.Jc gi~es to its customers as r?ceipts, really don' 

affect the matter. The units ~re simply t:1e mechanisms by 

which the banlc accounts to its customers for its performance 

of its fiducincy duties. The units aren't traded in security 

markets; the bank doesn't h,ndle them as a house of issue, as 

a dealer or as any other middleman with the help of an issuer's 

or dealer's risks or their profits. 

Second, we: woula cn.phasize that the temptation 

which the cow:t below put on the G .. ass-steagall Act,. and wbi.,:,h 

we urge here, the bank's engaging in i:his activity, is in no 

way contrary to the purpose~ of the Glass-Steagall Act. They 

are very well-known. They were first to p--:-event a bank from 

r.isking :!.ts own assets .i.n e:,ecurities, especialJ.y speculative 

securities and of course, the bank has no assets at risk here. 

Second, they intended to prevent banks from ex-

hausting securities and then endanqering their solvency by 

making loans to bai. out th~t invest.,ient. 

-;4 

And since the bank 



1 ha~ nothing at risk here, that temptation doesn't exist. 
2 And third, ..:he Gl'lss-steagall Act was intended to 

3 ' prevent b nks from <:..1 .iir:.r _ issues of securities and then 

fl.. putting pressure on corre::;pondents (?) and on its cUDto,ners 
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and their customers in order to sell the sccu:i::.ties in u:1ich it 

invested without loss, so as to make its middleman's profit. 

And of course there is no such thing involved in the present 

case. 

Third, I t·rould point out that it is agreed on all 

hands that the Glass-Steagall Act does not apply in words or 

policy to the bank' Lging invest1nent securities on behalf 

of customers in any other fiduciary capacity and e\,Oey reason 
. 

that excludes l:.hose cases, whether a reason in terms of the 

uord, or re ... son in te=s of policy, applies qually to the 

Citbank plan. 

Fourth, I submit that Petitioner's argwnent is 

wholly technical. It rests entirely upon form of the concepts 

adopted to oomply with the Investment Company Act. Indeed, I 

think it's no exaggeration to say that the Petitioners do not 

cite a single substantive objection to the account that is not 

equally applicable to all the other fiduciary activities that 

are undertaken pursuant to Section 92a, and certainly are not 

nff cted by Glasa-ste~gall. 

And fina!ly, I would urga that there is no basis at 

a~l for the Petitioners' 1najor premise here: the assumption tha 
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activities subject to i:he 1nveatment Company Act must somehow 

be prohibit d to banks by the Class-Steagall Act. That doesn't 

follow. The two may, and indeed we urge, do overlap. As 

Judge Bazelon said, the acts have differen. policies: they 

deal w:i.th different. subj cts and no1:hing in c,ither suggests the 

i .. onic conclusion th t I mentioned before .. uncn on, that a 

bank-muiaged comingled inves1:ment ccccount which doesn't 

violate Sec~ion 1621, ~f you don't give your fiduciares, your 

custom rs, the benefit of l;J'..:, Inve~tment CoITpany Act, somehow 

becomes unla,:cul if you do, which, as X say, is indeed ironic. 

Now, the P t'on argument, as I understand it, 

r duces itself somewh .t to a syl:!.oqism and in the sense, I 

think Mr. Vieth ass11;,.1 · . ~arge part of th~ answer to the case, 

i his first statemant during the argllltlent this morning. 

The syll-,g;.run is: the bank, everybody concedes that 

a mutual fund engages in the kinds of activities·in ~hich a 

bank cannot engage and with •1h!ch it cannot be affiliated· 

under the Class-S~eagall Act. 

.inor pram~se: Citibank's account is engaged in the 

same activities as a mutual fund and then the conclusion is that 

we viol,.te the Class-Steagall Act. 

Now, wa deny both the major and the minor preaises, 

and if we are rigllt on either count, then we're right in our 

conclu~ions. in the first place we do not concede that a mutual 

fund, certainly a "no load" •nu.:ual fund, is enq ged in 
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1 activities of a kind with which a bank cannot be connected 

2 under the Glass-Steagall Act. 

3 The Petitiorc:;:s, un'cil this case, were arguing just 

4 the opposite and I think the J.og:i.c of a good many of the 

5 arguments in our brief is that they were right the first time. 

6 The Federal Reserve Bo,,rd h~s ru~.ed to the cort:rary in the 

7 case of the ordinary mutual fund, but that i3n't the end of the 

a matter and I respectfully submit that that ian't reason to 
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begin the deci.sion of this ca&0 by assuming the correctness of 

the Federal Reserve Board conclusions instead of going back, as 

I have tried tc do, to the words of the statute and to its 

bas le policy. 

Now, second: even if the ordinary mutual fund is 

engaged in the kind of activities with -- which is forbidden 

to the bank or with which it is forbidden to be t'Onnected, 

still we say that the Citibank's account is not in violation 

of the Glass-Steagall Act beca.use we think i·c 's a markedly 

clifferent situa·cion from the ordinary mutual. 

In some respe~ts, for the most pa~t, for purposes 

of the Investment Company Act, we're the s~~e, just as for 

many purposes, if I can be personal about it, I'm the same as 

any other teacher or professor, but for the purposes of appear-

ing before a court, I am not and so here we say that for many 

purposes what we're doing may be the same as what a mutual fund 

is doing,but for the purposes oi' GJ.ass-Steagall it's not. 

57 



1 

2 

3 

, 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

!6 

t7 

18 

19 

20 

21 

22 

23 

25 

And we would stress four important differences: 

I First, I h ve mentio,1ed it several times, the directj 

fiduciary relationshir: bei:wecn the bcmk 

which does not exint in the case of the 

fund and the rnanag2rs of the fund. 

Secona, of course the h1ltlk 

and i t.'1 customers, I 
shareholders in a mutu~L 

Q Aren't oome of the older mutual funds or at 

le st in certain atates, cr~n•t they in the form of a trust? 

A Some of them are in the form of a trust. 

Ma,. !lachusett,;1 !nvestc.rs Trust --

Q Yes. 

A Is in the form of a trust and in those cases 

there may be a direct fi:duci,try 

Q I wo,oo~ if there is a direct fiduciary --

A It's not it isn't quite the same indivi1ua_ 

relationship, I thi~ that there is here ~,~Lr) the .1:>ank has 

the relationship of principal and agent. But I would go on 

and even if those c~ses -- and add certain others. Here, of 

cours~, everything the bank does is subject to Regulation 9 and 

the Comptroller'B sup£rvi~ion. A:id that is not true, either 

with the M~ssachusetts Investors Trust or the other mutual 

funds. 

Third, it mu."lt be remembered that 95 percent of the 

sha.te in mutual funds are marketed as if they were ordinary 

securitic through the ordina,:y ch~nnels of the securities 
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business. They a-:e ad,rert.i.sed on television, whereas the 

b ·lk s 

limitecl. 

0 

And fourth, d I think perhaps 

Q A bank c~n advertise its ordinary banking 

and trust services, can't it, fr. , or is there so.~e 

limitation or 

A 

ohibition on that? 

It can advertise them and it can advertise 

in connection with the trt1st services, provided :.t also meets 

the requirements of the SEC, which makes it very difficult to 

advertise the trust services and the comingled fund together. 

0 Well, let's take this one at a time. I'm 

not wrong in understanding b&nk can advertise its 

genera.l purposes, quite apart fvom tbi.s kind of th;.ng freely 

and jointly, can't it? 

A Yes, I think so. 

Q And once it inveigles customers byway of 

advertioing then it can circularj_ze those customers, advertis-

ing this 

A What it can do is on page 24-A in Reg. 9. 

ult may have a repor~; a full report shoulct be furnished upon 

request to any person and the fact of the availability of such 

material may be given publicity solely in connection with the 

promotion of the fiduciary services of the bank. Except as 

herein provided the bank shall not advertiEe or publicize its 
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collective investment funds." It's down toward the bottom of 

the paga. 

So, th~r£1 are i~athor st.-ict limitations, except for 

this initial mailing. About all t:he ban't has dt'1e, as I under-

st.and it, is V Jip that's available at the desks in 

the branch banks. 

Q But my point is: origina:ly --

A At the 

Q • - '>y ordi.,ary conventional advertising and 

once it's got them then it can circularize them --

A Then it caA mention in this form; that's 

12. ,

1 

true. 

!3 :1 

14 I 
And then the fourth point is that from the standpoin: 

15 

16 I 
I 

17 11 

of the Glass-SteagaJ.1 Act, I submit, all the t.ccc1Ln-;;'s 

activities are the bank's acdvities. Now, this is important, 

as I !lee it, only in ';ems of "the enti.ty theory which the 

Ecderal Reserve Board saiQ meant that there was no violation 

18 11 of Sections 21 and 32 -- I guess I have them mixed; 20 and 32. 
I 

19 

20 

21 

22 

24 

But, it also, I think, characterizes all the bank's activities. 

because what it meMs, in a nutshell, is that the bank, nor any 

officer of the bank, neither has any interest in the distribu-

tion of the recurities of any other organization, or any in-

teres-.: j,n the 01mership of the securities of any other organi-

zation. 

And it those things that I submit, t •• e really what 
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the Glass-Stegall Act ,ias c'd.,:-ected aqainst, and the bank 

does11 't have, nor does aiy offi~r hnvc- that kind of interest. 

In conclusion I WOJ1'1 simply call attention tot.he 

fact that the Federal Reserve Do,n:d explicitly advised the 

Congress that for i:ha ~urpores of separating commercial banking 

from inv stJuent banking -- it wai opoaking of Glass-Steagall 

policy -- are not s:!.gnificantly rele.,ant to the operations of 

·i:.he kind ur.c' discu:;isJ.on. 

We submit, therefore, that Petitioners have failed 

to show that \:he agency's findings are so ill-considered or 

arbitraey or ~ool:i.sh that the Court should set. them aside and 

consequently, the judg.,1 nt below should be affirmed. 

REBUT~AL ARGUMENT DY G. DUANE VIETH, ESQ. 

ON BEHALF OF PETITIONERS 

MR. VIETH: Hr. Justice Black, and may it please 

the court: 

I should like to d.:sll just briefly on the fiduciary 

point that has been emphasized so rnu~h in Mr. Cox'x argument. 

The fact. of the matter is thut this comingled ~.nvestment fund, 

this bank mutual fund is operated by the trust department of 

the bank i in this case, Citibank I s trust depar~.ent and this, 

indead, is the only such fund that has CO!l\e into being, 

But, beyond that point, the operation of th5.s f1.U1u 

is no more or no less fiducia1y than the operation of tmy 

0 in~ mutual fund, whether that: mutual fund takes the form 
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of a Massachusetts 'I"r st, as some of them do, or whether the 

fund ,. .. , as they mor c~ ~ aro, corporation • 

Tha fact of the matter's that much of the argument 

see!ns to suggest the origir~ Comp~roller's oontention with 

respect to Regulation 9, which intention was abandone,d when 

the Comptroll~r approv?d Citibank's €und and said that he \Jould 

emend i ulat:!.cn 9 to permit all funds like Citibank • s to be 

operated. 

The Corr~troller originally indicated in 1963, with 

respect to his first regulation, an<' h · , re port is quoted on 

p 2 ~d 3 of our reply brief. th~t such a fund may not 

ngage in the c n ;,.nt.. re r ol f c.s. Accord-

ingly tllere may be no agrcemsnt beb·1een th bank and the cus-

tomer that the latter's funds will be invested in coll<.c-tive 

.investment funds, nor raay 1,a.11.::.gin.g agency contracts be operated 

or held out as interests j_n a collective investment fund." 

Now, one of the things mentioneu by the Comptroller 

thera is dir-ctly eont.r.ary to what is being done in connection 

with tre Citibank funds. 

Q Uhat kind of an animal did tbe Comptroll.er 

c~iginally have in mind? 

A 0
, .,, 

He hnd perhaps in mind the same sort , 

thing ~s a cc.-mmon trust fund, 1·1hat the bank does in the normal 

course, obtain funds ,md then exerc~.ses a discretion as to 

wtether the funds should be administered individually or whethe · 
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perhaps it might be more economical or more efficient to in-

2 I, vest there in co:ning1ed fund, He had that in mind with res-
ii 3 I, pect to these, 

But this Citib .. nk fund fails in every one ofthose 

5 , tests. He1:e the arrangen?~nt pro•,ides ·E.or <:he au tor tic invest·· 

6 

7 

8 

9 

10 

11 

12 

13 

15 

16 

17 

13 

19 

20 

21 

23 

2A 

25 

II 

ment of the participant's fu~ds into ~he comingled fund, And 

the re!ll..lgin:;1 agency contract in the fund, -".s itself, held out 

as an investment trust, Indeed, it is those points mentioned 

by the Comptroller in 196:1 , hich he abandoned during the course 

of permitting Citib~t.•s fund to operate in accordance with his 

:ruling in 1965, !tis those vary points that distinguish this 

kind of fund from the common t:rust ~und that we discussed a 

bit --

Q Why may not a national bc..nk have mutual 

directors with a typical open end investment fund? 

A Se- ion 32 prohibi.ts such n affiliation 

between a men~er bank 

Q Well, I know but why? l'lhat is the purpose 

of that? 

A Well, it's the interpretation of the Federal 

Reserve Board that Section 32 which prohibits such an affilia-

tion \ti th a company or a man affiliated with a company primaril~ 

engag 1 in the issuance of securities, And the Federal Reserve 

Board has held repeatedly that an ordinary open end mutual fund 

ia primarily ongagoi in issuing securities within the meaning 
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of Section 32. 

Q wny ,,ouldn' t they want the same board of 

directors to be runn:~ng one company as runs the other? 

A Because of the inherent conf.lict of interest 
1 

that Congress determined in the association between securities 

affiliates on thP. one hanrl and ban' on the other hand, and 

that rais6s a point, Mr. Justice White, if I may comlllent upon 

it, with resf)ect to the argument both by the Comptroller and 

Mr. Cox, that somehow or other the .legislative history of the 

Glass-Steagall Act inJ.'..cates that ell Congress was concerned 

with was separating investrnent bank.i.ng from commercial banking. 

Congres'l clea:.:ly was concern d with doing that; we don't deny 

tha·;:. But it had otl~r concerns, and one of the concerns 

was to eliminate any possibility of direct engagement or 

affiliation with companies that are primarily engaged in 

issuing and selling s~curities, whet.her as investment bankers 

or not. 

NO\~, a mutual fund under no circllll1Stances is even 

remotely akin to investment banking and yet the Federal 

Reserve Board has repe&tedly held that a mutual fund is 

engage~ in tile kind of activity that Congi-ess wanted to pro-

hibit to banks directly, or through affiliates, in the Glass-

Steagal Act. 

0 Ie there any indication that now that this 

kind of a fund is approved, is \:here any indication there that 
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they might reconsider the --

2 A Well, Mr. Justice l'lhite, as I indicated in 

S j my earlier argument, tho Federal. Reserve Board looked at 'chis 

4 I part:!.cular fund and this particular relationship and in our 

judgm!:lnt, in re<..ding that decision, it would indicate that 
I 
I 

6 I they wo,1ld have held the ;_:elationship unlauful but for their 

7 I hold.i.ng that i:here were no·:: i:he two enl:.ities, and therefore 
I 

8 there could not be ..ri interlock. That is the sole basis for 

9 I their l,oldina. 

to :I Now, with :respect to this qu~stion that has 
' 

!2 'I 
·1 

13 '! 
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20 
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repeatedly bec:n utg ' 'I h--!:"8 -=~ :-,t this is a nere, rnodcst exten-

aion of common trust fund activities and in particular with 

respect to a question asked by M~. Justice Stew~rt this 

morning, with respect to C8ttir:.g up trusts, individual inter-

vivos trusts specifically for investment in common trust funds. 

The Federal Reserve Board through the years, and 

the bankers' rlli.lnuals, have repe~tedly urged against thatkind 

of a situation. Indeed, we cite in our reply brief a ruling 

on page 10 of our reply br.;.e ·, of the Federal Reserve Board 

which dealt with a very similar situation. In that case a 

corpor tion -- this rule appears in the September, 1947 

Bulletin o~ the Federal f<eserve Board -- in that case a corpora· 

tion which wished to place certain funls to establish a trust 

so that it could place those funds in a bank's co111111on trust 

fund. And th Board ruled, nnd I quote from the 1947 Bulletin: 
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Under the facts present<!ld it appears that there io 

no reason for. the c~e&tionof the trust other thM the desire 

of the ~orporction l;o invest its funds in participations in 

the com.-non tru<Jt. fund. The trus·.: m~rely is a mechanism 

designed to cn'Jble a corporation to acquire such p rticipa·tions 

in lieu of other investments. The analogy with the purchase 

of Investor Trust certificates 1s apparent and the use of the 

common trust fund for th:l.s purpose amounts, in substance, to 

the operation of the fund as an ordinary investment trust. 

Common trust funds were not pei:-r.1i tte<i for thst purpose, we 

submit, because the Glass-Steagall Act would be violated by 

such operation of a cc:.,,:r.on trust. fund and we similarly submit 

that this comingled fund violates Glass-Steagall. 

Q The1:e, used to • -this is out of date , isn't 

it, that ruling? Aren't they permitted now? 

i-.. No, sir; C0l!ll,10n t.!ctmt fu 1s to this day are 

not permitted to be operated in that f1shton. 

Q But if you make an inter ·1ivos trust vit11 

the bank as trustee, "Surely, if perrni tted by state law, that 

bank is permitted, as fiduciary, to invest in a comingled trust 

fund; is it not? 

A Yes, sir, if: you go to the bank and the bank 

makes no attempt to sell you a certificate in a common t~st 

fund, takes your funds, makes the judgment as to whether your 

funds should ··-
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Q -- and if state law provides it and there is 

no Federal :"nhibition on iti is thE:re? 

A No, sir. 

( ::1er~upon, at 1:35 o•c:.ock p.rn. the argument in the 

above-cntitl d matter was concluded) 
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