
' • ' ' 

Supreme Court of the United States 

In the Matter ot: 

., ' :11 -

LO ,, 

Place 

Date 

,v u 

l . ., a , 

., 
•~.o::i 

Duplication or copying of this transcript 
by photo&:rapt,io, electrostatic or other 
facsimile means is prohibited 1.mder tt>e 

order form a1;1n>ement. 

5 L! 7: 

ALDERSON REPORTING COMPANY, INC. 

300 Seventh Street, S. W, 

Wash;ngton, D. c. 

NA 8-2346 

Docket No. 



t 

2 

3 

5 

7 

8 

9 

10 

It 

12 

13 

14 

15 

16 

I'/ 

i8 

19 

20 

21 

25 

CONTENTS 

ARGUMENT OF: 

No;;-man Dorsen. Esq. on :>enalf of 
Appellants 

De.vid 'fl. Peck, Esq. on De half of 
J\ppelloes 

P A G E 

2 

23 



mLER 

...... 

i 

2 

3 

I'.t Tl!F. U"lITED STATES SUPREIIE COURT 

O~TOnP.n TF.RM, 1970 

- - - - - - - - - - - - - - - - X 

4 LA\·J STUDE"lTS c::VIL RIGHTS 
RESEARCH COUNCIL, INC., F.T I\.L., 

5 

6 

7 

8 

9 

10 

tt 

12 

13 

14 

ts 

16 

17 

18 

19 

20. 

21 

22 

23 

25 

Appellant,;; : 
: 

v. : No. 4 9 

LOWELL .-!J\DMOND ET AL. , 

at 10:32 

BEFORE: 

Appellees. 
: 

• -· - X 

Washington, D. C. 
October 15, 1970 

The above-entitled matter c.ame en for oni.l argu;·em: 

a.m. 

HON 
HON 
HON 
HOM 
HON. 
HON. 
HON. 
!ION. 
HON. 

WARREN E. BURGER, Chief Justice 
HUGO L. BLACK, "'ssociate Justice 
WILLIAN 0. DOUGLI\S, Associate Ju::;tice 
JOHN M. lll<I>.LAN, A'ssociate Justice 
1-IIr,LII\M J. BRrmNAN, JR., Asscciate Justice 
POTTER STE'~.I\RT, ASSOC).ate Ju,,ticc 
BYRON R. WIIITF., Associate Justice 
THURGOOD MARSIIALL, Asr.ociate Jum:ice 
IIARRY A. BLi\CKt-lUN, i\s ,ociate Jus,:ice 

APPEARA"lCES, 

NORIUW DORSEN, Esq. 
122 Washington Place 
New York, New York 
Counsel for Appellants 

DAVID Iv. PECK, Esq. 
Sullivan & Cromwell 
48 Wall Street 
7w York, New York 10005 



I P R O C E E D I N G S -----------
2 

3 

MR. CHIEF JUSTICE BURGER: We shall hear argumencs in 

No. 49, La~r Students CivD. Rights Research Council against 

4 Wadmond. 

3 You =Y pr=•• whe=ver you~re ready, Mr. Do"e ,. 

3 ARGUMENT OF NORMAN DORSE1J., ESQ. ', 
ON BEHAL£' OF /<?PEL.1.AH'l.'S --7 

e MR. DORSEN: Thar.k you very ~uch, Mr. Chief Justice 

and members of the Court: 

10 This is the third in a succession of Bar admissio1 

11 cases that the Court has be_a earing. Thi:; , s an n ~peal f·.:om 

1~ a decision of a three-judge court in the Southern District '-)f 

13 New York.. 

14 The suit in this case was an affirirative ii.1it bought 

- 15 by three applic.:.nts to {·he Ba:r. of the State o E New York and 

\13 three organizations, including the Lat: Studen;s Civ_l Fight3 

17 Research Council, challenging the constitutio1,lity :,f ce:.:tain 

13 statutes and statewide judiciary rules gove:!:'n ·.ng adMissj.or, ~o 

!9 the New York Bar. 

20 In addition, the complaint makes si,n:i.lar allegati:>ns 

21 on the implementation of the statutes and r·.11 ~s through questior 

22 tlaires, affidavits, interviews and other fact which I shall 

23 describe shortly. 

24 The majority of the three-judge cou ·t below, Judges 

23 Friendly and Bonso granted the appellent pa:ct ial relief, bu.t 
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l upheld the challenged st&tutE!s ~nd statewide judicial rulings. 

2 Judge Constance Motley in an extensive dissenting opinion .ook 

3 the view that :;he principal portions of the raajo:r.i •i:.y opinions 

-1 were erroneous and she would have broadly oecI?rcd urconsi:.:1.tu-

5 tional on its face and the othe,: as applies. 

(3 Xt is important for an \lnde·cstandir,g o,: this ,;:a ,f ~o 

1 perceive the type of person~l sr.reeni 1g prcgrzrn th t take; pL1ce 

0 in the State o'.': New York. The scatut sand :uaicia. rule that j 

0 

11 

12 

13 

14 

15 

16 

17 

19 

20 

2 

22 

23 

24 

25 

are relevant are set out in the :ippenctix to brie · for appeJ lc:.nt5 

starting on page la. 

Section 90 of the New York judiciary lm1 provid -~ tha. 

admission to or removal fro·n practice by appc;llate clivi:,ion 

takes place when the appella'·e d.ivision and the State Board of 

Law Examiners are satisfied that each pe:.:son w.,o passes the Bar 

exams possesses the charact;r and general fitness requisite: for 

an attorney and counsellor-at-·12•~. 

Rule VIII-1, immodit>t.ely underneath Section 90 or-

page 3a of the appendix, pr..,vides -- this is the implement.i ng 

rule that has the effect of the statute -- ttat each appl1cant 

to the l!ar rnus·t produce be for~ a Cori'IJ!l .. ttee 01. Character a 1d Fit -

ness evidence that he posse~sas a good moral character and 

~eneral fitness requisite for an atto:r:nay. 

On the facing page, page 2a. is Rule 9<!06, which pro-

vides that no person shall receive a certificatf.l ftom any Bar 

committee and no person shall be admi.t.ted to the. practice as an 

3 



I Jan attorney unless he sha fur~ish dti facto_ P ooc to the 

21 effect, among 

3 'government of 

, And there are 

other things i;hat he beli~ves ir t,1e form cf hi 

the United ate; and is l•yal co suer government. 

·hree other . quiremen s, incluc.i 'J citi.,e1ship 

S and residence. 

6 Now these stand .ds for ad :!.ssion i he St 1te cf .lew 

7 York are implemented by a .:~mplex pr,cedura~ me ha ism thi_ <le v 

a deeply into the poJ itical. and Person 11 live~ of eac,1 oLpp ca ,t. 

O I shall be more specific w>c ut this . ,;iter. i-, wii • s·.1ff1.cc -o 

to eay now that each appl i.ca ,t nu,:;._ ans 1er e>:tcn.led q 1est ·.c.1rai..e, 

·1 that raise questions regard 1g every asp$ct of hi life. Scco:id,}, 

12 there are so-called "holle ' ,.ffidavit- thic, n'1st be sub it·~ 

t3 to the Bar corrcni ttee by p ons who .now thE pplic'-'nl:s !,)erson-

4 ally and have visited hj.s 10..,,a. Thi ·d, tt.e c ., . 1r d-Pe c.en 

15 inve.Jtigations that tal-.e ,t·ce, including inq..2 ... .1.e, of t 

16 applicant's school end draft. board, riis fon. er ,.:rnp_oyer.s &n'' 

17 police and oth<?r ac:·encies a. well as the 9e1 era .-..iblic tc p ib 

18 

19 

I cation in the New );'ork 'La., .iournal. 

Finally, after all tl\e inf ,r .atio~ io rC"V 0.eW 'd t y 

20 committee member, a per<"onal intervi.,\. take~ pl. ce. If tt en~ s 

21 'nothing unorthodox about an appllcan;, the interview w.:J.l be par· 

22 

23 

24 

25 

functory and admission will follow almost a~toM.:itic,lly. 

But if there is some unorthodox artiv '..ty or associ .. t1.or , 

there will be an intensified inve:3tigation, nett inter,riewn, ,1e•·1 

questions and sometimes a de;lay in admissior at person,11 ,.nd 

4 



I profess ion al c,)s i: to the appJ icunt. 

2 All of this takes place at a .ow le,0 of in.ri,ibi i.: 

S but the effect on the con st· tut-on al .i: igt.t s of .:1~ appli n a 

.J destructive. First, it j_,.,, 1 v ! an mwan.a, ted ir :cu ion b. a- t: 

5 into their political d, d p •r. o!l~ 1 pr . , acy, < n1 ..,econd ty, ; . 

6 inhiliits the ex:erci.se of t' • r _ Anendmcnt r.i~ ht•; n l.::w s L d£ t • 

and applics.nts because of , f in ~1 y ii i ,i ... io.t. 

0 Ac.l this is c.es C'ci a to chem. It ·.,. al;,;:, d .,,t:i: 1c 

!) :tive to the ncttional intei:-? t. 

10 I 
n ·11n 
12 

Q have a qu.:i~tion ::o ,1at. : s th.i.~ quast_on .is .d 

all Depart:nents or ju!'::. in the Second Depart!,-~'::? 

A This qutci::t ion iavolveu the Slcco < Depar,:rnent un~ 

3 the First Department, but ;her.a arc such que.,tiormaire::. fer 'lll 

14 Departrn..,nts. 

15 

6 

17 

Q 

A 

Are they of the came :.1arsctc r? 

Very simila ·• 

The three-juc.ge co!.r '- b ?lo ,;n .. ni .lQUS y c.gr1:~d n n 

18 I opin ion by Judge Friendly that certa:-.n pract i.::~. of the Ba_ co ,-
1 • 

19 m1.ttee 't·ere invalid. TheJ held ques ion 27, , vhicb asks ,.ppli · 

20 cants if they believe in tllE pz-incip:..es :>~ th.? :o= of go,ernrncnt 

21 of the United !>tates to b-~ inp~rrniss .bly vac;ua .. mu over-hro .d. 

22 

23 

24 

25 

It held question 26 a L,o i va). id. l'h t stct1.011s :.?a .. t 

and currently aeals with membership in orga, i~a .icr1s advo a ~n.J 

the overthrow of the gover1rnent by force an<' violence. 

Judge Friendly held that t,1e question a!l it is tor ,a .. , 

5 



I 

t I prcvidrid was in val id, !:>ec .. u l. ._ did not requ.1.rc no.,~.ed e by 

2. I the applicant of the ille<J 11 pu ose of tlle orc,a, ·.zatio, and 

3 I there ,,as no rcquirerr. 1t t't t -:1, il cgal activ tf of th oraai i 

-1 1: zation 
I be coincident ~1ith the rn J:.er lip Of th iadividu 1. 

5 Finally, Judqe ri ,.1 y he d invalid qu~stion .! l • I h 

6 formally req1.1i.I eu is tterc, ~ny ncid nt i.n your LL e, the J.i.:e 
I of the pol:lca.nt, that wa alle fo ,y the fo e•-ing qt. m:.o 

8 in the GU~stionnaire b.cau~c >f any ~nfa,orrble or de~ri ~ntnl 

o i bearing on yot.r fi tncss. Ji;.d J • F>:ie dly he).d th c th~~ Is ind o 

10 a soul-searching quo=stic..'l v coo broad, and he~ ruck i do•n 

ct 

f, 

t At ttie same time :t, lcfend nts them.;e ves dele ed ce· -

t2 tain questions irom th<?ir quc-i'" onna rer- f.rc,n w t Ji:.d,Je ot ev 

1.3 term the "tacit confession ot er or. l iesc •x rm ly broad 

14 quP.stions, which are found n paJe U J c-£ the re.cord, o.e J t 

15 'broadly wl th rncribership i"l organizat ons and I c i ties tl ,1t t.h, 

6 l'applicant may have joined hcfore and dlring law schoo. and ext: a.I 

17 curricular activities t:1at he r:t, y ha\e engaged 511 as a student 

t3 But the majority !)•lo•, uph0ld :he twv i:cJ . .:!vant New 

19 York statutes .. nd the iw.plernenting q est ions. 

20 We have 1'\any obJections bo h to the stat~tes !ind tJ,~ 

21 questions and the implementing o::ocedures, but th_y boil down 

22 to two principal points. '.i'he flrst poi.n; is th Lt Rule 94 06, 

23 which is on page 2a of the appendix, a•1d the ..:.mi Lem, 'lting qu,.~--

24 I tion, ques-cion 27, are invalid becau_e they ::ompcl a declar tion j 
I 

25 I of belief that is imperrnissi.bly vagut • 

6 



1 Secondly, th.-t Section 90 of thP judici.-ry law t:he 

2 good law cf policy stand rd, which in:id nta-ly fle do not oi~-

3 pute on its face bccau~·e we accept .:ru ;tice Frankfu ·ter s forn -

4 lation o-f. the good moral charact<ir st mci. r ,s whi-..:h 1r. Bou, in 

s stated yesterday from the Schwa:ce ca:,~. But we lo aintain -ca. 

6 Section 90 invc1liclly applies because .t h,,...; been us~d to 1.st t " 

71 political idea.a of the applJ.ca~ts tha. are: protc · _d by tl·c Fir, 

8 Amendment, both because of th€ invalidity of the ~vized ql O ,-

" tion 26, which is founo on page ta, a"l::l becat se of the .i.np<,r-

0 mtssibly bi:oad pattern of 1ves tigati.>r. .:.s a pro ectea act.i.vi ty 

that the BLr commi.ttee undertak~s. 

2 Now ))ef6re I c o.,e my first poin':, I W')uld like to 

m<1.ke four rel,.minary c.orrJTI"llts, 1hich are es~en:;.1.al for unc erst na-3 I 

14 lling our po5ition: The first co,1cerns the deterren:: effect on t E
1 

!G 

7 

3 

19 

20 

21 

22 

23 

21\ 

political activity of students. I na, ·<? seen it :or ten y<:a •. rs a : I 

the New Yor.c Unillersity Lai ~c.-1001. 'his is n,')t en imagi ction. 

This is not a p::oduct of an,cne's ima 5.nacion. It ·snot ,n 

allegation. 

There are students who are ctete';'rec from politic.l 

activity. There are profes,;ors who t 11 students not to engage 

in political activity until they are memJ:,ers of the Bar. Sore o 

the most responsible students, some o the bes.: .,tadents , :r12 

deterred from lawful political activi .y. Many o· these student 

and the families of these students have gone to sreat expense to 

, put them through law school, even a d£.l.1y of a H.w months at 25 

7 



t 

2 

earning a living is relevant :o the prospects o~ che familie5 1n1 
to their own prospects. 

·rhe two cases I ha Je c,i ted in ;;he brief, the cases o. 

4 Messrs. Rosenterg and Kaimo 4itz, are e·<amples of people who 

5 have been delayed by th<! n .. r cumrnittee from eng ... ging in unc:!ou';),.ec 

6 political activities. 

., 
' 

Secondly, no hinCJ th:it is eing urged i:i. he:..·e in any 

8 sense is incon~istent with the aoili .y of the Bar ,nd the Cour~ 

0 tc disc:.pline 5.mproper con<lu.::.: of applicants or rr.erobi,:CS <>f the 

•o Bar. Mr. Boudin has r vi-ued four d' . .cfe ent :y;es of <"a•ction. 

1 tl-,at are available, and I shall not repeat them ':mt I will c e, 1 

12 with one other aspect. 

13 Every one of us is -::oncernc.d with vio'cnce. E\rcry o: e 

l~ of us is concerned with dl' -~ u;>tion in the cou:~t.ro Jm. In .Ty 

15 experience the Bar associatiolo of t is COW't"."y are able to 

16 respond to this problem in a constitutio'lal mar.n~.:. Tt.a ABA h, s 

17 

i9 

20 

21 

set up a special committee under .Jud e M·1rr&y, who is a r;,ernb-,,r 01 
the District Court in the First Circuit, to s~t 5tandards of 

behaviors by judges, by la~r1ers and ~y s~ectato~s a1d by defcn 

dants. That committee has alrc~dy deliveree a pre_i.ninary r!g,r,. 

The Bar Association of the City of Nev York set up a 

22 special coil'.mittee with men like Brue Bramley, Seth Webster, 

23 

24 

25 

George Lindsay and Bert Marshall on the committee, to look int•'> 
I 

the same matter. I had the privilege of being exe<..utive dli:.;,c':.ol 

of that study. The Bar association has 11ot been clelinque. t; the 

8 



l Bar assoc;ations cf this country hav~ oeen able tc deal with con 

2. d• ct th,.t is 'npermiss:i.ble, c ,:-iduct .hat deserv 

3 of either the Bar or the co•1rt. 

the sanction 

'~ But this iu not ccr duct th 1t wa are dP.aling 1i r h r, 

S It is the delving into protected pol ticaJ bCciv_ty. 

6 Third, none of th 

I . . i - . 

critici ms .;f :::tat 1tes, .1on• of t 1e 

I critic sms o:.: the qu~istions, no.,e of the criti.:: _, of th~ pa 

8 I tices that we are making here a :e making ~-n t\le 1 · ghtes o 
I 

9 impune th~ good faith, the in ~grity oi the Bar llll1 ttees-, th. 

10 j members of the courts 0 .e, York or ~ny otter st~te. Tne e 

ti I men are operating under a system that was handec 

12 are doing the:· . ..: very b 1:,t co impleme 1t ': 1at sys 

o them Tl.eJ 

but 'tis 

13 I a system that wao set up ~i .. hout ful co:u:;cj o.:israe.:i~ of t..'lf r · r ~t. 

14 Amendment problems that are i _sed. 

15 Now - want tor•, c.'t: We re net c·d. 'cizir,g irdi-

16 viduals, we are not sugges,:ing .chat there is a cert<'in a ·ti'" ·a ::..~ 

~i ness on the part of certain people o cormittec But th~£ Ci: 

1(3 of the matter i& a structure has bee set up th t i~: improp~r 

19 and it should be dealt with. 

20 Q I have a question. D">es the recnr1 show the 

21 history of these questions? 

22 

23 

24 

25 

JI. 

Q 

A 

The record slows the histoty ---

The structure that wa set ui.:,? 

The history .. hows -- ·he reccrd nhows the previous 

questions that were asked and the pr,sent qte,tions. "'he New °l:<lik 

9 



t system was set up in 1921. It t.race~ back to 19::> -- questioni 

2 of this sort. 

Q And their cha-:acter, 

.(i. To this kir,t of i.nvustiga1:ion. 

5 Q But these al·en 't aece. sar .. ly the partic l< :ized 

6 histories of these particular questicns? 

7 

3 

A It does not. ·ct does not ,Ir. Jtstice. 

•rhe fina.J. prelimin;:;._ y ,;,oin th<1t I uot.l.d like to "llokE 

9 is that there is no need for this Court to overrule the Konigs· 

to berg and Anastaplo cases to dcc.l witt the inVi.15.d statutes a~d 

i 

I 
practices ·1ere. The quest-on in ... he Kon,.gsbal·g was a riif ferent. I 

1 kind of a qi:.est5.on fro~i th qu StionE thnt a..::,: teing asked of. I hJ 

13 I applicants in ?,iew York. 'lhe . .:01:ndat:'.ons of the questions 1r. 

14 Justice Harlan pointed out in opinions in :>otll tho~e caszs had 

tS delayed and the committees ~~re ~rying to fill in g~ps. Tnere 

16 are no gaps here; there is no fonndat:ion her•. 

17 
I 

13 'single 

We .-.re dealing with qt estions that , r~ asked of ,• r.: 

app.1.icant to the New "fork Bar. T.,e entire •:;eu .... at.:o ,, t ... 

19 

20 

21 

22 

23 

24 

25 

lawyers are going to have ·to deal with pi::iblems thac all of _,, 

are going to deal with at the present tina. 

And, finally, Konigsberg an-:1 An:i,,taplc are di.stinguisn· 

able, of course, to the governing Constitu·tion of Principles tt atl 

was evolved by this Court, which have ch,inJed ir. the last decadeJ 

It is exactly a decade since the Kontgsberg c?se uas arguci in 

this Court. 

10 



1 :'i/ow what I would like to do is deal with th:l first 

2 principal point that I alludeo to earl. .. er, namr:,ly, Rule 9405, 

3 which is found on page 2a oi t ,c apper,clix. And I ere •re have , 

4 rule which has s.:&tewide applical.>ilit and che fo;..c:_ o, .i sta .• 

5 that whatever the doubts ma• hav bt'e in the Ar zon'l. cs , tla 

6 Mr. Justice White raised, this is ab lief question. lt is cle,11 

7 that each person who wants to '-'Ca rne.11ber of t'1 hr must furni li 

o satisfactory proof to the e:fect that he belie,ec in th• for.n oc 

9 government of the United St.ates nnd tt,e laws o E tt ·\ _ gove1nn ,t 

o •rhere are many expressions by ~tember'.l of 'lli,; Co.rt -

1 Mr. Justice Roberts, the mcrmer of th:: Co.1rt w:10 ~•.is rcfcru,C& b> 

?. yesterday oy Mr. Justice Black; Mr. J sci,:: Jac.:l... ,o l on anc.t.!1-r 

13 occasion exprealsed what seen& t:> ne to b:? the rnr,c .og._ 1t tenn, 

4 the reason3 why belief is absolutely ·nviolablc. 

5 

16 

7 

18 

19 

20 

21 

22 

23 

24 

25 

Q Uo you thin'' the oath that you hE" ... rd thP. anpli-

cants who were admitted to our Bar today have bf ·n raii::ing qu_., · 

tions like this? 

A No, I do not, •rJw com tit-itiQlla1 oath that was 

raised in the I.night case and put 011 per ... uriam hy this Court, 

I would have no objection to et all. 

Bue this is not that case. This deals w~th beliefs, 
I 

and as Mr. Justice Jackson said, "I k ,ow •:>f I'.O s tuation ·n whi.t 

a citizen may incur civil or criminal liabil;ty or uisabi:ity 

because the court infers an evil mentc..l state when no ac:t at al'.: 

has occurred. Attempts of the courts to fr,thom 1.1od<1rn political I 
I 

11 



II 
I 

• meditations would be as fu<:.ile und m.schievou:; ~.s th'l cffc-rts 

2 of the infamous heresy tri-1ls of old ":o fathom 1:e'.:..gious telie =~ j • 
3 Do you think, Mr. Dor•;en, in rcsoonoe to that I 
4 question the applicant is .;tron<Jly o posed to the ctivisiors of I 

S I the Constitu(:i.011 for the etectoraJ. s •ste·n in electir,g the Pres -

6 dent, that the ai'.:firmative an;;wer th t h,! di.d bel.:.evc in while 

7 entertaining that reservation abo,~t "h<:? El ectoi::c1l CoJ.leqt -- w 11, 

8 I ask you what consciousne:3c did that pr:,duce, .n your v·e•,u 

9 A I think that is d very, very bas .c question. 1d 
I 

10 1 our second objection to thit s·.:,mdz.r-1 is it is in.Eamouoly •1cgu~ 

11 It talks about the form of. the government, th~ fo1:m of the Gov :.:1 

12 rient of the United States. Now does th.s mea,, .t ele<.:tm:a! 3/S· 

13 tern, does this mean the capital.Sc syste:n, <lo~s th',; mean the 

J4 Federal syste:n? 

15 The Center for Democratic Studies u!'ld 1,: Mr. th.,tchj-,s 

16 has recently proposed a new Constitution, which would divide tie 

17 country into regions, which would give differ~n': powers to the 

18 Supreme Court. That would certainly change our i'o .. n of gcvern-

19 nent. 

20 Is nn applicant in a posit.-.on "1here he has to 9l.ei:;.3 

21 if he has unorthodox political views as to wi1c1t the form of 

22 government of tt:e United States really is 01 whether the juC<ge 

23 or jury might c-onsider it 1:0 be? 

24 Judge Friendly dealt. with this point. He said -ch"t 

25 it was improper to inquire of an app .. icant ~s to uhether l'.e wa,; 

:1.2 



1 

2 

3 

5 

6 

7 

8 

9 

10 

loyal, the proof of t~is, und~r-ying the form of. government. 

He did not ex;>~ain why the same objectio·1 uould not apply to 

a slightly shor~er fo:rmu.lation, that :i.t seems to me is .?.n indis 

tinguishable formula.tion, of th-a for.i of gove~nme 1t of the. Ur,iBd 

States. 

Judge Motley in her dissen· rc.Jised th r very que:&t:1.0;:. 

and as far as I know there is nothin • in uudg~ Fr:.endly's op:i.nior 

which satisfactorily deals with this iss\le for •·he very re Lon 

suggested by the Chief Justic~. 

Now the state says t:hat Se :~io,i 9li06 s really like .hE 

ti constitutiona::. oath that ~~:=. Ju tice Harlan ra).oc:l in connnc-.:.i:>n 

12 with mernb~rs of the Bar W:lo were jus. admitted, that they 11cul,l 

13 support the Constitution of the United States. But that is no~ 

14 what this says. In fact, it is not what it s;1icl. 

15 No one wants to ..=evisc thir for:rrulat5on and life. of 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

what would be a constitutional lormu.ation. Especially is t.nis 

true in light of question 27, which ~rnplerrcnt3 this seuti0n, and 

says, among other things, 'Cm you consci :iusly, and do }'OU, a.~f_r.r1 

that you are, without any mental res rvation, loyal to and rea.l.y 

to support !:he Constitution of the U1ited States?" 

Now "without any mental re;ervat.ion" clause is certain}J 

a belief clause. Mental reservation And then make it 'a qt,,.,s~ic,1 

about the bicameral system, about one-man/one-vote, about whetlie1 

or not in thi.s modern age we need r'igional government rather 

t han state government. 

ll 



• • Now this sectio'l -·- o:: thir· Rule 940f -- and the imp .e~-

2 menting question are inva 1.io for a wl.olly disti1:ct reai:;or. J>.ncl 

3 that under Spe:tser v. R<¾ndall i,: impc-rmi3sibl:r p: ices t:he burden 

of proof on the applicant. Judge Motley said iu her opir ion t:w . 

5 this was the ve~y heart of the case. I 
And the x ., son ,Judge :~otle~-

6 

7 

8 

thought this was the very heart of the case i; ,pelled 011t f,frly I 

in Justice Brennan's opinion in the Speiser case, and th t i:3 ~hct 

the hazard of the mistaken fact·-find~.ng iJ so grea·.: and ·,t.e po :er -

D tial loss to the applicant and laws .udent is so g:ea; t, he 
I 

10 will steer far wider of the unlawful :~on? if :1e h«s 1:itr. bi.:.r.c.,~n o. 

1\ proof. 

12 Now in his brief the .;tate attar. 9to to ave id tlli:i 

1.3 brush with Speiser without even ~tent:i.oning ::ha c .. se by s y.ug 

Ii, that there is a distinction be-c.:een ,,omi 1g fon,, 1 d with C''li c<'n ,e, 

15 the burden of initial comi'lg fo~-ward on the- one l,an'.i, ar,c. tte 

16 burden of open proof, on t~e other. 

17 It seems to us t!lz.t this io an im deqnate answer_ In 

tB the first place the language in \:>406 says m:clu~:.vely that the 

i9 applicant must furnish sa·.:isfactory proof. The burden of proof 

20 is built into the section. 

21 Secondly, the pcactical im,,lemantatioa of this scr;ti ,n 

22 in New York, as in bot.h the Rosenberg and Kai:no·,~_tz cases, 1ohi ,h 

23 are cited incidentally on page 10 of the br~ef .n opposition to 

24 the motion to affirm, show that the 1ay the mechanL;;m works --

25 and very naturally works -- is that when tht!re ·.s a question 

14 



1 about an applicant, as ... he g._. tlfman fro Oh C 

2 no q..iestions ·re asked unt.i.l ... he Bar .c Ui l<--.tee. i 

2 And, of cours~ ur, r cti~n () at ·, 

4 of the app ndix i ... "idy& 'i;h t l'-.e stat~ ':Jc ' ,.d C. -

5 must be sat"sfied. 'rh«t is burd, of prco~ .cng 

6 cite wh~t ew York say, htre, ir the ,01.q b? q? 

7 at J66 U.S. page 4 , ir, t!'IP fcotn te. M:c. J H" i, 

8 New York Sate where the turdEr 0f proo i ~Pt, 

d C 

n t" L 

t cf 

( ' 
Cl • At.i i , 

or t · t-

plic 

D So it seems to 'I:. ti,at dpart fxo n ~t •ct t r 

10 appare11t in the rule a •'! t e m;;,l .... ir.~rt.:.nr qt.'?lctio the b r "!T 

11 of proof probl..,ms a,. ,. d br !'i:, .lS r 1 la 11 .. ' illhic. 

12 altogether supportiv o c...ir cone rn 

Q Ha-.re 1ou crot any fiqu •s to ho 1:y ap 1 i ~r.t 

4 who have b en d nied , m .. si?,1 since _h.:. qu < .i 

15 that you are ~cmp aining ,boJt? 

16 The o~c car~ t~dt deal i.i..1 l.t i .. c. Ca~ Ly 

17 case cited in ·chc brie~, and it is un ·l . · .. wh:::>-ch .J that re 
I I 

18 iwa s denied admiss ... on b c-ause of a po~i tic. 9. • ,,~te or Cf d CE p· 

HJ 

20 

21 

22 

23 

24 

25 

I 
I tion which he played u on the corrol"littee. £'h " £ac of hE• 'la tE r I 
is that there are very few people who haue been de, ie-:' acmls LCm 1 

to the Bar on pol L tic. l grounds, but tha•: in no cl'./ i .. £' •:n; to 

rne , Mr. Justice Harla11, 

withi n i t. 

Q 

A 

Are there any? 

Yes, the Cassidy case is the one that would come 

But there are many cases that wt kn01r of of our own 

15 



persona:i. Knowl,idge and a couple of them are cii:cci, where there 

2 is a delay. The people are pcej~dic~d, the p~op:P-•~ curce7.E a ·e 

3 hurt not only because of the 1e ay in getting a Job, not c-nl)' 

I! because of the delay 5 n earr :.ng money, b.;;.t becauu<? of ::-,e noto ·i ( t• , 
i 5 'because of the •lnfortl·n.it.e i:,ublici ty. 

6 Q Do JIU go z.s l . IS Mr Bo.idin Jo~s whzll he ( :xpr S!, 

·1,1the t( t· I argume:, po:: 1.oa unclear. 

G A :: do not be .:.eve that there nh,,u d ~e a ch~:r.; ct .i:-

' . !) I committee investigat.ion that de1ls w th advocac:r for mumber_ 1i, 
I 

10, or beliefs. r believe i;h · ccrt:ain ,cti,ns by ,n apf)lic,I't mat 

I, I be relevant cer:tain unlawful acti<'nS, certc:._n imprope.:: , ct i mil. 

12 1lr. man can be ~onvicted of ..!mbe:: ,leme ,t from son ,b:idy or 1:c.Lted a 
I I 12 1 bank. Or engaged in unlaw~ul activit.les, I bal .€1/'e t.hat i~ a 

l'; perfectly propr]r subject for the comr•:I. t'::. to d lvE.. in .o 

15 

16 

17 

Q 

A 

Q 

Well, how about ·.:he Fifth Tu,1enJ-.1ent? 

This case, of course, doPS not preaer,t thu! · 13 m 

Do you have any troub· .c with the Fifth lune r.dmen , 

13 asking a man if he ever robled a ban'·? 

19 

20 

21 

22 

23 

24 

25 

A I think you woulC: be ntitled to rai-::c th,.t-. 

Q Do you think the cons0quences :>f hi!'J deee F_0ps 

at that point? Whether he takes the Fifth .llm!!nclmc.nt on ~,het. 1e · 

or not he has ever ernbazzlcd money f ·om , princ.,pal? 

specific? 

A I think the Board wou .d then b? enti:i::l.ed to ltake 

its own private investigatlon. I mi<Jht s.iy i il ':he c,,!3a ti at 

16 



1 Mr. Justice Ste11art and the Chief Justice are now .>utting, t:he 

2 par-.:icuJ.ar obj2ction that Mr. Boudin rais?d to the Ftfth Alrend-

3 ment wouldn't be applic2ble, be>cituse i.t weaken:, the case where 

,l the Fifth Amendment would be c.ouely ;:elated to thJ "ir,;t l\mend·· 

5 mant concerns, and therefore the Fiftl Arr1c;ndlr.en.t prob le .ts wc•i.;ld 

6 not be as great. in the ~ir,;t L1s ance. A.'ld in b1e i.econd 

7 inatance, the committee wou:Ld certa:i.nly be able to ollow thzt 11 • 

8 !And I see no prob1.em about considerinq that rele"ant -- not the 

'l privilege againut the Fift,1 Amendment but the lnlaufi1l act.";,1.t:• 

O of the individual should b.: considered relevant to a1minsicn to 

t the Bar. 

12 But I do not see why why protected p.:>l"tical activity, 

3 pro~ected speech and certainly bcliefo sh,uld be i'lcludnd ~· t'ii-i, 

,\ the a.mbit of relevant consi<l ration, or permissible considc..L i ,r 

5 by the Bar. And let me say that one of the chief rr;asous for 

6 this ---

t7 

18 

19 

20 I 

Q 

0 

A 

Let me ask y,,u th.is. Do you believe in tne (t ,c -t;:.c 
Yes. 

Well, do any of them a3k that? 

I have never heard tha; particula., question 
I 

asked,. 
' 

21 , but the questions that might be asked are c;ueast.".ons concer.r,j ng 

22 possible crimes. 

23 Q Wall, you dra\1 a distinction, do you not, bet, e 1 

24 asking if they have been convicted an.I asking if they have <":om-

25 mitted robbery? 

17 



i A That's righ ·, I · the man has been cor.1ictecl, the. 

2 is a matter 01: public record ·nd that is not in~rirninati,~ I 

3 do draw that distinction, 

Q What would you s.iy about 'l .::c-mm.'....:t c «:il:.i.:; al>o .l: 

5 whether an .pplicant to tr,e Bai: believed in co~..: rorm dis t:pt o 1'..' 

6 

7 

A I would say that is an irr.pcmisn I:,.• 1JC!ll:ion 

I an against coi troom disn1p·;;.ion. ,. be;.ieve al; of 

3 us are against courtroom -iisrup;ion. Whan peop. E! eng,1ge 5n 
I 

!) I courtroom disruption, theJ !'hou .. d be pun.i. hed, 

do so, by the proper oody. 

f: it i~ eppi:o-

10 priate to 

!1 But this -- and ! wou .. d lil.e t:> qtot .. he e •·nat- • .,-;:;'<!C 

12 Trainer said -- "When an inqu ir / beg ns into ad ocacy, ' he !'ai-1, 

13 ''it is a greedy camel ar,d J.t uo .!!I not ea;;ily take ·-:s :.eaH ." 

14 This is a very, very slippery slope, .:o ~,se the law schoc] r,hr 1sf •• 

!S We begin ;,,;king belief about on thi ,g anout ont t:1. ng anc , e 

16 begin a!:!king belief about ,moth ?r th .. ng, and t:h.,re :.s no ;:,01. c 

17 jcan see a logical line can be d.·a,m once this l nr> of que~tion .nc 

18 

1!) 

is opened up. 

Q Really what you are o,,yin,; and to m ke it conGr 10;;• 

20 I is that you can't keei:, a man out of the Bar u.1J. !C,, of cot .. tc, lw 

21 

22 

23 

24 

25 

has committed a crime. 

A I wouldn't go that fa~, I woulJn t go quit that 

far. I would stop short of it" ·the applicant .1as 'committed 

activities,• which for exa·tple if a ian had consis .ently bro:,en 

up a courtroom, disrupting a courtroom, but has never been 

l.8 



i convicted of it. 

2 

3 

4 

5 

0 

A 

Well, we wouldn' • get .i.n'co a ccu. troom agcij n. 

No, I m:?an as 1 •pectator, for e:<cmple, or a~ a 

law student. :.:f he engaged in an ac;·:ivity that ''l CJmnit.1:ce 

inconsistent or irrelevant to b,ing a la,;yer, · \ vuldn ' t ,;ro 

,a: 

6 quite as far as you sug9~~tec, Mr. Justice Hazl~n. 

7 Q But you might have th,i.t ql!estion 1 n0';he1· way. 

8 Tha.t man eeek:!.ng adcissi.on migh~ have been co."'.l.rn't ;..,,, in r<>the.:-

9 state, an~ he ~sed disruptior a· a t1ctic of au ·oc~cy ---

10 

11 

12 

13 

·,4 

A Yes, quite right. 

Q --- has bee.1 fou-id in contempt .'. "~eral. \·Tou .d 

you consider that as (unclear). 

Yes, I thinlt I W,.>uld. 

Q In other words, i.t i:; all right t" s!: ht. < } cu 

15 ever been found subject t:, cont"!rapt subject to any discip'. •r.arJ 

16 proceeding or a:1ything concerni1g hi 1? 

17 A Yes, absolutely, Your Honor. 

lO There is one other po~nt I would like to make. '"•:rJn 

19 more genei:ally than tho:i turning out •:he section 90 nd the 

20 

21 

22 

23 

24 

25 

implementi.ng question 26, >ihich I won't t'evie)/ ,•xcept spec l · c \:'. 

to say that this question which J'udgu F:cie1dly .ound inval c.., 

in his opinion, is still im,alid bee, use it docs not quali ! 

membership by requiring ac<;ive rnembe~·ship and i; does )lOt rc-quj,r( 

as in the Scales case, and it does not r2qu;l.r, adv, ca-::y by the 

standards of the Yates case, namely, advocacy tn do so,nethir.g 

19 



l or in the Brandenburg case, to cite ~ome,ody (a Jrandenb~,g 

2 put it). 

3 

,. -. 

s But those 
I 

6 !standards 

7 

Q 

A 

Were those cz i iin2J. c,1seo? 

Those were all c.:iminal cases, that is corn,ct. 

are the standards tha_ this CoJrt set 6~wn as tre 

for deterrent spaech and a sociatio:1. 

Now more generally even, S ction 90 ir, invalid , n 

o I applied because of the ent~ . .ce r:l?Chan. T.n that opera·,;;es that ena.,lc <! 

D ' committees to roam at large ove,· peo· le' , belle In t Ros •n· 

10 berg case that I have ment ,ona!d earlier i ... wa:; c,i-;coveced ·:..11.,t 

11 I Rosenberg 

committee 12 

had taken part in an ,nti-Viet am war m. i:ch and d c 

mer<lhC?r asked hi1n during an inv,stigat 01, "Wny ,:.e you 

13 againsc the war in Vietnam'/'- T,,at i~ a •natte·c of public tc cor, . 

14 

5 j a strike. 

In the Kaimowitz ther,1 was an ~ppli-::~r.t. •ho en~.:ced •n 

He was also as.te1, "l'lhy did y,1, st:ril,e?" "What , as 

I your reason fo1: doing so?" .6 

17 

10 

20 

21 

22 

23 

24 

25 

I 
This is a bad busi.ness when qu2atio1& o: this 

asked. 

Q But in those cases th -re ~as del,1? 

,_..; • Is ..... _ ' .._ a e 

A That's righ,:, the adm. ssion was del«yed . .ine t1e 

specific point I would like to come to in closing is that nobody 

should be delayed, that nobody shoul0 be prej d cc~. Wh~l.e 

delay, though not as serious as excl ,sion, also 'has economic a.id 

personal prejudice, until the,:e is a spe::ific f:.nding of probablt• 

cause by the committee based upon conduct, denoting immor&l 

20 



1 purposes. 

2 

3 

4 

Q 

A 

Q 

Can I go bac.k to sonething and a:3k you a ql c-t;Lm· 

Yes. 

I undl!rstc.od you to s 1y that tnc f"ects o, ttai , 

S j complicated question was really trus1:worthy or ,1elief. Wh, t 
I 

6 I proof have yoa got for that? 

7 

8 

A 

Q 

A 

The proof of that is 

What proof doe5 the record sho~? 

The record or,ly shows .:hes!> tw:i case~, th<" cao;e., 

to of Rosenberg and Kaimowitz. In many First Arn,!ndr-? +- easer --

y I let me do th::it another way. Tl\ese q11estions rcq i-e prote:cted 

12 political activity as well as belief '1' ~e na tu ·«l effect of 

13 those questions is going to be Jeter ·ing. 

14 As I stated at t.1e 011~set, I have s 0 e with n.y ow1 

15 eyes. I have seen people ---

16 Q Well, I know, but afte:c al.1. it :. 10 in tt c 

17 record here. One can imagine those things. '/e don't que!: .. ion 

18 your sincerity for a mom~nt. ! am urc there ,,oild be a ::est ·ic 

tion, a broad i:-estriction nnd you ar asdng JS W'1<"ther a long 

20 

21 

22 

23 

24 

25 

traditional system i.n New Yorl~ and other places 

A Well, that is correct Wl? are ar;~:ing that ~ues·· 

tion. 

Q Well, I 'l\"OU1..d suppose that there l'OUld be s C'IT 

proof beyond the chilling C!ffect. 

A Well, the kind of pro:>f I.hat we ha•,,, is the kinl cf 

21 



1 proof, for exan,ple, the Court in Bagget v. Bullitt and ::-ever al 

2 of the other oath cases. A n:itm:al e ..:ec: of quest:·.ons of i.."r; s 

3 kind are in m«ny cases, i<raft, P:shin, Baggett, Elfbrandt, nl" 

! leases where the oath was stru-:,< based on ----

5 Q Would it be possible for y,,u to r.- .;;e~ to any 

6 compilacion th,.:; 'i!-e could get to sl"!e how 1nc..ny peop e that ti i[. 

7 question that you have introdu :eel have be,;n refu _,, <..dmissior o:, 

8 the basis of their chdracter.'l 

g A •~he roost extensive notes O'l thi"' ·t:..'oject an c,,1 

o tained in whatever documentation is a\rail ble in C~l-unbia rt rvey . 

1 on Human Rightn and the New Yo'ck Univ-...rsil:y Intr "1u··al Law ·,evi, ~. 

But the record does not contain the k nd ot evid•ice -- an6 ~f 2 

3 course the answer is that -- the anmi r t.hdt I t ii ,k I ha. t ... v 1 , 

4 namely, that in cases like Elfbrandt, Bags-ett 'n o ·hers t;t e 

15 

6 

17 

ts 

t9 

!O 

21 

?.2 

23 

24 

25 

chilling effect or the inhibitinq effect ~ould pzcc~ed, a,~ ;t 

is here and it is in my eu,mission to this Court. 

I th .. nk it should also be pm:ceived hco:-e. 

Q ;\re you suggesting the Judiciary note that c .; a 

fact, even though it is not demonstrated in the r.ecord? 

A I won't say it :1.s a fact. I will say on the 

of the precedent.a of this Court in the belief a,d apeech ,reas 

that it has dealt with virt•.1ally the ,;ame situation. I am nc,t 

asking the Court to deviate at all from preceden.::i that have beet!i 

developed over the past aec,1de and mo :e. 

Q (Inaudible.) 

22 



A II\ New Yor t Stat my t nder&tandi.19 is that FE:r-

2. haps Mr. Judge Peth wil_ cor.ect i:e -- I thin!r :i.t goes b·ck 

3 to the ea::ly l.920s, quest'ons of thi~ general cc.: c,:er. 

, .. Q Well, not as elaboratt-? 

5 A Hot as elahorat:e tha' is quite ·i,Jht. 

6 Q ( ina1..dj ble \ 

7 
I 

0 
1 there uas 

1'. Well, after th? • irst World \,ar, as you knew, 

a ;:;inilar concern a out -- Attorney Gcmelal Ni tel ell 
I 

Palmer 

C, Q At thz.t ti £! did they ask abcut Red.-? 

I A ! could not an ,W(!r the t, .•Ir. Justice Black. 

12 MR. CHIEr' JTJ ~TICE B JRGER: hi:. Peck, ~·ou may p C<-ecd 

when you are r ady. 

1 ARGUME IT OF DAVJ.D W. PECX, i':SQ. 

ON BEHALF 01' I~PPLLT,E ;;5 

MR. PECK: M: • cnic Jus\:.ice, nay i E J , se the C'cur 

I am not sure that · t has been made c. "-i:: what tl,( 

18 !J requireir,ents of: law nnd the requirem,,nts are ,1\:. t 1, prese r •· 

9 
1time. Hr. Dorsen has sort: of gone on wlnt used o be que. t-ir,n 

20 

21 

22 

23 

25 

I 

what was changed at one t me or i.nother c1nd wha tl e Cour• cha c, 

I think it shoul.rl b~ sa ... d t·hat the ap e.1. .• ate di, •.. o ,;; 

in the State of Hew York in the First 'lnJ Seconc Dcpar·tme +-c 
I 

have been extremely sensi ive and cor.::cien<::io.ir, indeed, on th ?l-l 

own about these requirements. 1\s hat be ~n in,.i,.ate<l, thete is 

a long history about these questions and i:equ.ir0m,ir u, a,~c;. 

23 



1 originally they go back a good many years and nobcdy rai;ed 

?. any questions about them. 

3 But before these cases were stu:i:·ted, the cou,:-ts on t "le 

4 whole bec,me concerned about this hiJtori-::al :-:-c::01:d and 1-thec 

5 it was up to date and modern, and th .. y ent t.hro· gh tte r.quire-

6 ments and the questions and they made substantia cnanges in 

7 them. Then these proceedings ,.ere started and w~th the m1tt .1 s 

0 of complaint here they lo • e "t thE;m a~Jain ancl ?de some otm r 
I 

9 changes b':!fore the matte1: ever got 5 r • .:o court. 

10 Ana finally, at the third stage the courts hav n~d 

\l the benefit o,: the st .. utory court'r reriew cf procedures and it. 

2 holding as told,at was rr~per and wha. \las imprope~, s~ tr.. t w at 

t3 l you have now is what I am going to 01fine myself to. I ,cull 

14 \ just like to say, prelimino.ri ly to that, t at rny ·:..:ie11d t 1s sa:t.d 

1!l many things here which has no .;:uppo t in this • -::o.:d. "'I e;r s 

16 nothing in this record to suggest tl1at i:hese cm:uni<:tees 

17 

13 

19 

large over people• s beliefs," not o 1e iota of ... sugge.st;_ , 1 of ,3-1 -

thing of the kind. 

They talk abol t what ig in tJ-e_r bd.e , about ih'll. 

20 
1

1 

happened in Rosenberg and Ka imowi tz. Ther is 1c thing i 1 • ,t 

21 
\ record about it. Suffice it. to say, both Rosen',e.rg and aiMc-wi 

1 were admitted to the Bar and Mr, Cchen froTI tre Atto~ne.y G~nEral 
22 

23 

24 

25 

office tellg me he has personally cone over tier cords of ~le 

admissions in the First and Second Departmentt .ind that no one 

ever has been refused .admiss:l.on to th~ Bar o · t.hc State o ' ~ew 

24 



1 

2 

York on so-called "political l:r"als." 

Q That is a pr.etty powerful st<1.tem~nt to mak, n) 

3 one eve;· aad been refused? It ,s rid.;.culous. 

4 A I can only tell :'ou that .1:;;. Coh_n told ne that 

5 he has personally examined the r.ecord~ a1d states chat t.o be a 

e fact. I wouldn't think it "-O.Jlr be ---

Q No pressure of politics i, any o' it, n~ reques· 

8 for relief? 

!) A This is about .:?xc:lusion, 1ot hav nq been ac;';r ittcc 

10 upon those grounds. I do~•t 9u:;;port to ;ay tha' has gen 

1 through the records of every questio i:h it was as ed oy a ci ar 

12 la.cter committee member, but h,;i says that. no one ha~ been ·:cJ u e,c 
I 

,3 ,j on politic al grounds. 
,, 

'6 I 

17 

18 

t9 

20 

Q 

A 

Q 

A 

Expelled from r.hn Bar" 

No, denied admi::rnion. 

How many do yo;i have? 

How many do we have? 

MR. COHEN: Abouc 5800 a year. 

Q That were admi::tod wit,1out questi Dill 

A How many were denied aemi1~ion? On any ~Iound.? 

21 Can you answer that? 

22 

23 perjury. 

2A 

MR. COHEN: Prob~bly less rh;n five, ~o ,. becau_e of 

Q Nobody has ever been excluded on the basin ot 

25 asking these questions. Theo what's the point c,f asking the:,e 

25 



1 questions? 

2 A Well, th.t i.s a good -iu~stion, I ~11ppose, t,t 

3 I would say that the answ~ c tha; them,, .::11:-e thinq <;hat yol E;ho 1:. 

4 certainly know -- the questio,s that exist to~. ~re thin .. h ,: 

5 you should cer.tainly know, in rnJ opinion, aboui: c.n applic nt f ,r 

6 membership in the Bar. 

7 In my thinking I thin it s £undamen :, l as to ,;,•he<·h ,r 

8 ia man believes in the Con"titution o the United St tes clld is 

g , prepared to take an oath to uph<)ld i I think itl.out be· r<., 

JO 'facetious in any w~y, Your Ronors, it is the sane matter, o 

11 whether it is a formality or a r.eality for the r~e :u1-rs of t:he 

12 class here this morning to take the oath. We knc I thal; it in 

13 done everywhere, so far as I know, f r a public officei:, iox a 

14 judge and a member of the Bar who is an offic~r o<: the col t 

l5 I asswne, starts in this countr,, as di,;tinguish .d i. om so 

16 other places :.n be.ing will .ng to sup·,ort the Co, :,titution of t ,e 

17 United States. And I think it is al) ba,iic irqniry at the out et 

10 lof a man as to whether he can consciEmtiously t<.1l:e that o,.i;h a d 

19 !whether he does take it in good faith. 

20 

21 

22 

24 

25 

Q Is there anything in the questions that we ,e;k 

the members of the Bar that would be, :.n to co,r,p. T'! with tr(. 
I 

questions now under co'!lsideration? X do(l 't thin~ we have , ny. I 
A Well, let me divi.de i to two r_spec:s, Mr. Justic,. 

'!.'here are really two requirements hei:-e. There ;,.s one that .... m1n I 
has of a moral qualification to be a rnember of the Bc:r anc the I 

26 



'\ 

2 

3 

other is 1<hether he can suppori: the Constitution of the Urited 

States. 

As 1:ar as the general morac. ch.;.racter is concerred, • 

-1 think that what the require, e 1t are •.n the StatE. o-- New )ork 

5 are no different, in subs~ nee, than the rore s J.e form · t 

6 Court where you call upon t•. o m .mberz of this B x to state 'ha. 

: they beli'::Ve that the candidate has the q•1alificc: Lons wh · c,t 

0 according to the rules of •·hi'il Court means that tc ppear_ to 

9 have good character. 

10 Q Well, we don't make inquiries he~e. We rely on 

11 states' adm.i.sGions, do ue not? 

12 A That is right, iou do not make ,1ry inquiries, 

13 but you lay dmm that as requisite and a rne~bet of this Ba~ 

14 stands before this Court and makes tlw motion h"• is repre! el"ti 1g 

15 as far as he !:nows , he believes this is a can'.iid,l:e who h,s th,t 

16 character. 

17 

18 

19 

Q 

A 

You want "that c'1arac.:er" changed, 

I think as the c·:iief u'ustice has .aid, Mr. ~·lat 0.CE, 

this Court, of course, has to rely u·~on t:he adm · ssions machine y 

I • h 
20 1

in te s tates . But still I think 5.t is important that thl.S :0-1::' 

21 

22 

23 

24 

25 

has laid down a requisite chat a man appE,1r to ·1- qoocl ct,.,:-

acter. You are ,interested in him. You are con ·c- ned by hin1. 

You do recognize that it is an essential - be.L 1g a la1<11•e;.·, it 

should be an essential for admission to t:his Da.c, which I submit 

recognizes the permissibility of tha.; realm of inquiry at the 

27 



i state level. 

2 Now what does th1t in~uiry con ist of ra:c as cood 

3 1moral cha:tacte· io concern r.? .t conslst~ simp vf o~& _J i~g 

0! I In Rule VIII of. tl1ec Rul<'s c.,i the New Yor t Court of A:,pec :__ for 

5 admission of attorneys, i- • ,r1s: "P ·oof of mor, l r '1a:cactc1·. • 

6 It say3, 'Every applic,rnt I st )J:cxluce e ,•idence ' - noi.: ate ut- a 

7 burden of proof, but be tut ~s it may, "mc1st pre.duce ,lV-c.(nC3 

8 that he pcssesses a gool · o:tc.l r.harac-t~r ~nd ge.1c>:"cl fitn 

9 requisite for an attorney and counse lor-, t-lc 11 ' 

10 This must be shown by the affidavits of .. ewe repu1 Ll -

11 persons. 

12 Q Where i< that un,Jer attac'<? 

3 A I am not su.:c It's r,der att r.c:J. 

14 Q of thi Cour·.:. wou di agr~e 1 yov ti e_e 

I the test for "good moral C ~<' r. c;.er. " Of course " ople <l.L c C,. e ... 
15 

16 · on ,.-hat good moral charac ~t· i '3 

7 

18 

H) 

A The objectior is made spe::ific, 1·.~ ··- I he . u m 

friend make the objecticn -- to a so-'•alled "horn, l lfen af 

which he has somewhat overs·cated, th it the twc, 'iants ar 

20 \ e>tpected to report upon the home lif . of the <'P J l. ant. 

of the kind. 21 

'I' othi .g 

22 All they are asked is, in •hat I ay oo ths.y knou th • 

23 applicant? Merely professional, or personally. luld the cu tAm 

is asked, have they visited his home" Nothing ,,bo·.1t what they 24 

25 found when, as and if they did visit. 
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! Now 

2 Q I take it a'l to the ques i.ons th t .:rudg!' Fr:E'nd'y 

3 held improper, you are no. ·~qu ring intc ~ho·e rul'ncrs? 

!\ A We have done exactly what the C<urt said. 

5 Q May I ask, in th s applica ion here, in thi~ 

6 record 

7 A Could you tell m ,iha~ p, -3e? 

8 Q Page 52. Is cha: the one? 

9 A 'l'hat' s the old question, :u·. J Jr, ,e 

10 Q Is that the qudS ionn~~rc no~? 

I t A No. 

12 Q Is that the one ,·e ha, t., 'bef,;re ---

13 A No. 

14 I Q Well, why wac it put 1? 

15 I A Well, tnere was put in cl•? record the whol, bis 

16 tory of this thing. 

17 Q The history of i? 

13 A Yes. 

HJ I 
Q Well, this ir, an old one. Where is the pr~scnt 

I 
20 lone? 

I 
21 ,A . Pages -- I am :.nformeCt that pageo .21 and 139 

22 are 

23 
Q 't'hat is the one that t 11ey are attechcd on? 

24 
A No, that i'3 present q11estlo;1r.ai.re. 

25 
Q •rhere is sor,1ething he· ·e that secus so far · - ! 

J9 



i would think. 

2. 

3 

4 

A 

(! 

A 

125, Mr. 1uitice. 

125. 

Now, on the matt0r of ~he so-cal ... e.:1 pol:·.ti.c, '.'. 

S activity, which is very narrow .ndeed, if you w,r~ to c •. U. it 

6 "political activity." rh.er£ is the provision o Rc1le 9~0( wh.c 

"! if it is standing alone and without cmy interpretation er ..•. pl?-

8 mentation, would bother me. Rule 9406 s3.ys the:~ 'l person :·tal. 

£ I not be admitted unless he furnishes satisfactor p~cc,i: th<' t; he 

10 I believes in the form of go11ernm -nt or ti1e United :..tates ecr d 

11 

12 

13 

14 

15 

16 

17 

to 

19 

loyal to such government. 

Now I suppose you can indui.ge rour ir.iac•,.nation end say 

that the Torm of government" me.1ns a bicameral .tgi-latl,re · n1 

an Electoral College, although of course we all J,-1ow th t 1hen 

an applicant said that he believes iu ab:>lishing the E:Lectcral 

College, he believes in the uni,;arneral legislature, nobod~ WO~ .cl 

ever ask him the second que£tion, let al:>ne be disturbed in th. 

slightest by hi.s answer. 

Q But now in ~he oath tht.t e give we ask h:i.rn to 

I 

20 !support the Constitution of the United States 11 thout: any 1.ent,l 1 

2l reservation and for purposes might have the s3.m,~ .1ff:i.nity. 

22 

23 

A I think that :!:c might. As Judge Friendly ay,;, 

"You have to have some generality of lan;iua9·e." You can't p -.,k 

24 words always with an exac··: precision that covers prccisel} 11hat 

25 you want. You can't conceivably cover son.ething elr,e. Bt.t as 

30 



f Judge Friendly pointed 0•1t, "l!'ou have to look aL th,_s ir, the 

2 way it has been interpreted and appliE::d 'Jy the co 1 ts." nd 

;j there is no question at al L cnat sug, ests to ar , -opJ i ;.,mt , bou : 

4 his belief in unything. 

5 !f the Court wi,l look at page, 5 ane E of onr brief, 

6 Your Honors wi, 1 find the qi:. ~ations which are ,1sxnd, and thor1. 

7 are four oi: them, all of •,hic.1 ara aimed at t<;. t.ing whetho a 

8 man can ccnsci.,ntiously taki; the con.~on oath of su_>port.iy,n the 

!) I Cor sti ':ution. 

JO Question 26(a) s<1ys: "Hav tie ever org<-.11i:;;_.d ci 

helped to o~ganize or beor:? a t1Jmber of ny organi:.,:ctior: 

12. which you knew was advocat_·_ng o:- teaching' the ova ·throw o · th, 

13 government by fo~ce or unl1wful mean? nd tho1 if your ans\le • 

14 is in the affirmative -- this i:1 que itio) 26 (b) 

15 Did you during that period have the specific i -~nt 

• 

16 to further the aims of such organization to ove;·throw .:>r c' rt n1 

17 the government by unlawful means? 

18 

19 

20 

21 

22 

23 

24 

25 

I can't see that any exceptions can be taken to hos<" 

questions .ind if any exception r.an b, ta <en, I :n,b nit that Kon ~g1 -

berg has settled it. 

for any overruling of 

And uhile Mr. Dorsen says t.hai: he iE o skin<( 

Konigsberg, thL• brief subnitted by J,is 

clients makes it perfectly clear that that is exactly what. 1'8/ 

are asking for -- an overr1ling of l<onigsberg. 

Q 

A 

Mr. Peel,, ,nay I ask a question? 

Yes, sir. 
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j Q I would li ,c t. Jf? ~- a :Jl'"aSti I• I .ch h ' 
?. little mote sig ificanc tl,l, n 0 t -:,the ,u • 
3 a man h,is sworn that h d LOI'' • l on to nv ore l t.o, l 

4 aavocat£ any o e thi.-o •• V'r)U i 1di ~t li'l fc .C p r• 'l 

5 case wo·1ld n hinge on wh _r or no tt or - ir-..., 

6 advocat ng th overthrow o tnc ~ove l'.'\e ., 1r I •I 'l t ,/ 

7 the buraen of Eroof? 

0 A Well, cert~.nlt h p:..o tior ul-1 hcVC . 

9 I burden that the organi ..... tio ctvocat t'lat, t. he ;;new 1 

10 I Q Is it ti.ue ---
' 

11 A He knew it. 
I, 

12 0 I might h T < mi ilior b . lo ;1 can , 

13 ·•prove the 
' 

udvocating h," can yo•J. pi:.:: tt ,t to h. jUl !/ 
' 

14 !I the man is tried for periu ,? H wo1l<i do;n on th ~s !3 

15 I of consr,ience, wouldn't h ., Can am n be -:h < ain [ ·-
I jury? 16 

17 A 1. can i ::iag inc, how you mig, • If:. ht b 
,, 

18 'cult, but I suppooe that you nig>it prod\!cc rne'l\b<>r of the 

i 

ga.,J.-

20 

21 

22 

23 

24 

25 

zation ~ho testified as to its natur and testi ~1. d to con, ·-

sations thot they had with this man hen they a ke~ hirn o b lo,-~1 

to this 01·ganization, and that they e.dviaed him th, t they believE d 

in the overthrou of the government bv force, anc .. he aaid, "Tha . '. 

right. That's exl.'.ctly wha·c I belieV<.l in and th t's why I'm he.e." 

0 

A 

He could be tried on a perjury case? 

Could be, could be. 
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2. 

3 

4 

5 

6 

•,• 

Q 

case. 

A 

Q 

A 

Q 

And then you would get right b::icl: in th_ old 

Most respect full•,, Mr. Jt "ice, don't thinl· so. 

Bu-.:: it certai'lly is a stcn in ,;. t direc:t .. cn 

I wouldn't say that. 

'i'he sa!l'.e question that he I as ra •. [,in 1 • 1' 

course ;,t woJldn't be diff,.cult to prove, come o 

8 you might have to prove them. 1•erjury -- if tt 'l dose atot t :iif 

9 1 witnesses and some of the~ said that was -~e ~• TOSe they nn<l~·-, 
I 

10 stood for their organization be_;_ng orcranizcd, t € n he 1cuJ.d ha ,e 

11 , to overcome that, wouldn ' t he , by ev ryt u,ng? 

12 A I don't thin!< so. I have .;aid t 1 : _he prcseca · 1 

13 tion would certa .. nly have to go on an<l B¾Y by 

1.:+ reason,1ble doubt that he knc.w p ?r:i:ec .ly .,ell · h r 10 joi c : 1 ·.s 

., . organization what its precepts •1ere, ~hat he-

16 !willingly and he ans,tered ... he questions I th. 
I 

17 that he wasn't forgetful, but h~ was being eel: 

18 I Q Well, thr;:n, supp ,se thut they r< 

e 

e~tionnair. 

, 1c .ely o.e:c_ ... t u 

oved b) • · ,c 

19 11 or seven witnesses what th ,y had 1;oln hi:n s>1hat _ .;,iy ther.., ,m 

20 'difficult might it be for him to show the jury _hat he hu,n' t.' 

21 

22 

23 

24 

25 

That they were wrong? 

But why does the Bar assoc.atioP. have o qet mi: ec. u , 

and involved in applications simply to determine t 1dt he js of 

good charactei:, a human being a, ,a he wants to b 

ought to be done? 
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3

4

S

6

7

8
9
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Well, it depends upon the embrace of the words 
"good character" and whether or not it includes an ability and 
a willingness to take an oath to support the Constitution* 
Generally, in these cases ——

Q I haw. an objection. I haven't asked you about
that.

A Yes. Well —
Q I took one. I am glad of it. 1 wanted to do it

both times„
A 1 think, Mr. Justice, if you start with the premis; 

that the oath may be required, I think it follows that a commit
tee investigating into the qualifications of a candidate for 
admission to the Bar are entitled to make appropriate inquiries 
to ascertain whether or not this man can conscientiously take 
that oath, and when he takes it will mean it.

Q Well, why should they, in order to show that, h ive
\

to subject him to the possibility of a ferial for perjury on 
issues involving the advocacy of a big organization? How can he. 
escape having to defend himself on that if someone happened to

i
be after him?

'

A He might say, "1 don't know5' about an organization
He might --

Q He might say, "I have none."

A Well, but the question is, first, have you been 
a member --
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1 

2 

Q 

A 

Which advo~ates ---

No, which you kn_w 

3 which you knew advocates. So :hey subjtc~ 

.I! him to a trial. for perjury on t'1at i:.sue about ar o gauiz, <·j on 

Q 

5 as to whether it believes in ov,!rthrc•·7ing the g•>H?rrnnent. 

6 

7 

A 

Q 

And he kr.e:.r t? 

Yes. An:'. 1• kne, it. Sul:. take :lem both. Cet 

8 him under the right envirom.1ent, wit th$ right :;ury in 'cl e ·i Jh. 

!) 

1 

room, 

10 I 

with the right pros cutor and u.f.th ·::Che ri ht )Ud<Je. 

A Then maybe h should h~ c.:mvictE.d Qf per:ury. 

1i don't 

12 Q I suppose that a 1y ti e th«tt a m1r. h,.1s six 11i t:ier; 

13 against hirr testifying to a fac·: in a criminal Cc s , he t.ld 

t4 have serious p~oblems, ~oulon't he? 

15 

16 

A 

Q 

Yes, serio.13 pro'.)lems. 

He would ha,e mo:e se~ious ones wte~ he felJ on 

l7 an issue that is subject t> .a1ha p po 1.tical div· fl.i.on as ~c 1e~h£ 

18 the organb:atiors that the~ are :alking about at,? ,orne that th~ 

19 vast maJority of the people are vigo. )US l~• ag .. i 1. t, docs l1n no.? 

20 I A We are tryi19 al the time, Mr. ,Yl Sr. Lee, casE s 

!that 21 are in a sensitive area and where defend;; , : JometirnE:"' thJ.nk 

22 they are apt to get a fair tria1., ye': 

23 

24 

25 times ---

Q 

A 

It provides the chang• of venue. 

It provides the change of venue, but. some tome-
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i 

2. 

Q 

A 

But. may!:>e you co ldn' t -;:irovlde t·ie change ol: ve ,u(/ 

Oh, I think yo;i r.ight ae,: i! chan is <,f v-.,r: ~c. if 

3 made a sho1~ing that the atr ns ,Iv re - sot ot'1e 1 , i.11.c :C"" 
,i where ---

5 Q What ar~ you ;,oi.na to q·et when ti f. re is a lot 0 

6 talk about the Re~s J.n:l t IC Cc- nr .uni st ? Ycu ,,,c j ;;xpcc. to ll VE! 

7 a community that ~as loo'·· r. co sha •·pl}• at tl, Sorn ,boo" \; Q 1J 
0 say that that llilll has don..! Jne ning • o 'lelp th(~ I 
9 A I :::an only ny very re~pe,;tfully ,Ir.. J'ustic: 

10 that I eon' t feel that th. d 3ngr -:s he rG arq a,·1 c ;_ er,;.nt f:ro,n 

1 ! the danger ir a good m,iny c .r. }: •1he· c,. f ndan , ..!l, jt t:t' ./ o 

12 unjustl1•, that they have d:.~fic• lti(c 1r, co".li!lo .. t, the n.t1 :, 

13 of the ca13e th,,t is before t 1e cou,:-t But. we h, v . to try th 

14 lwe have to do the best i.e <., ) ?rd notwitl\ t,1ndir CJ I I 
' 

15 J But yo1 do,1 t h!tve to ·a al<? cerca n things a CI u e I 
!6 

i7 

iB 

with refe:::,•nce to what a man beJ ieve::- or what ~, <; , .;.za"<.::.or, h" 

belongs to anc. what they t- lieve: in. 

A May I r .peat that there iii ,10 qu sti on I ere wt, '.er. 

asks a ma.'1' l:cliaf a'. -:,u-c .. nyt'lj ag. "he q 1es ;ic ·:e, hs-v y, u 

·neen a n emoer of this organi ,at5 on knowi ,g ---20 I 

'?l 

22 

23 

25 

Q 

A 

Q 

I.nd 

and that you have the ;:-pecic <. i.n,;ent? 

Have you be£n a 11',~raber of th:'.s Ol.glu.zatioll a.,d --

an orgar-ization which advocated the overthrow ~1 the government? 

A lmd did you know .it? 
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1 Q You know it. As vou k cw, -h<sr 1 e ;Jery , "ny 

2. people who refuse any political ,arty, oi: beirc. on one s·dc c,~ 

3 the other in anything. l pr~£'.\m'! .. he i,1ot1ld h~v, ,::" deny t.ht,t 

4 

5 
I 
I 

they belong to a party. 

1 I don't reall th. n·y; th'?y have th plu.,1 

0 ,specific 
Ii 

im:ent. And then I wil jus: close by 1, r fer,mc·e on 

7 Ii page G of our llrief to qL e~ o ,s 27 ar d 28 ---- I an, 23a , .c 213 ,. 

8 "Is there any re ,, n 11ny ye clinnot tu:, nc ,u..>. c.:ibe 

!) to an oath or affirmation try.lit y ,u wit::. ,; "1')port ··t,e Con,;t. ·. 

lO tion of the United State~? If t~ere i~, ~leas~ .,pl in. 

1 

.2 

13 

14 

15 

16 

17 

18 

20 

21 

22 

23 

24 

25 

' (b) Can you cons ieritiousl_ , ,1nd do , 

you are, without any mental ..:cse vatio,,' -- jt ·t 

_ffb·,, ... ,at 

in '-- £ 0~. t l 

taken by this Court -- "loyal to and 

stitution cf tha United Stats.'~ 

ady to f 1 'f 1rt t 1 • r v 

divisions of the Supreme Ccurt o:c the State of !l •t rk h_, ·e 

very conscientiously, and t 1e district court he i, .imi sea ti ~s 

provisions, these requirc-,m::m.ts and the_e quest5om· to wha.:: 

entirely pxoper. 

'l'hank you. 

{l May I ask yo'1 just one other q1x Jt on? 

A Yes, sir. 

Q It ran to belief• 

Do you believe tn~ Bar ough·c. ·to have ,; 1e r.ight to 

f, 

oeny, 
I 

a man admission because he has b<?en a 1"~rrber of :ha Con:nun st I 
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l Party? 

A No, I don'.: thin} that i~ the .1.•. 1; _nd - 1•.c,1il.d 

3 answer that q.;:estion, Ir . .,\ st ~c.e, t· a: :C don· t t . .".r k nat i..l 

:.. man should be deni.2d admis ion r, erely 

5 I or another l:>een a memb r o t 

i 
! 

e<:c.use t 1· s :l'c. on~ ·.r 

Cornmun,;,s: r•ar::y. 

He wa ,r. niber • t th£ ti ,e he app d. 

i I\. No, I ~uldr t thin; t.l :it lone ~ob; bl ~.oL ~c. 

a be suff5c.:.~nt. i. thinK it ! s porZect~.f <!learly i li-::at<'cl he" 

0 

C 

1l 

Mr. Just5ce, what. the li·1. jg, ;.nd t' at be ong·r g co t -~ o~·gc.n·.z,1 

I tion, knowing that it belie\ e; . n the- O'ln'!rthrc, o ' the go o:n.n, nl: 

12 

1.Z 

'I 
;J I 

11 

by violenc and that t e a r 1.:.c nt h, s t.1e sp~c · ic. 111 :Enc 

Q The app~ican? 

A ~es, th• appl;~a1 ~. 

Q The applic • i•,• 

A The applicant fol adm" asion to tl e ~:ir : ,1s t~ e 

6 I' specific intent to have tho gov rr,m,r,t t. ov( :-.:h:·o n by fo; c 

17 

18 

19 

Q 

I asked you. 

Now that ls quite dif ere1t fr" 

:rt had an opposite aim. 

Well, that ~s hov I ur der.,tood t 1e question, It~ 

I 
Justice. 20 

21 

22 

23 

24 

25 

MR. CHIEF JUSTICE BURGER: "h,nk you, I r. Peel-' 

Dorsen, I believe your tine is up. 

Does Mr. Dorsen n, ve ,,ny mora time? 

THE CLERK: t.'o, 'le doesn't 

. )'.'. 

MR. CHIEF JUSTIC}~ BURGER: 'f•ha"lk you, Mr .Pec!k .inc 
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t Mr . Dorsen. The case i ,;ubmit :<i:d. 

(Whercupor. , t 

3 entitled matter was ~o cl 1c. d.) 

I. 

5 

6 

7 

8 

!) 

10 

11 

2 

l4 

15 

16 

17 

18 

19 

20 

:! 1 

22 

23 

24 

25 

.I 
11 

11 

' I 
I 
" 

3!.I 
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